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. THE GORROBORATION RULE AND OFFENCES AGAINST WOMEN 
| ` By : es 
S. VENKATARAMAN, 


In English law the unus nullus rule—one is equal to none— is applied in practice 
to some classes of cases only. Offences against women and kindred offences form 
one such class. Even.in such cases, corroboration is required in fact but not as. 
a matter of law.t Archidold formulates the principle thus: ‘‘ Corroboration 
of the story of the prosecutrix is not essential, but it is the practice to*warn the 
jury against the danger of acting upon her uncorroborated testimony, particularly 
where the’ issue is consent or no consent ”.? In R. v. Thomas James Jones®, the 

, Position was stated by the Lord Chief Justice as follows: ‘The proper direction. 
in such a case is that it is not safe to convict upon the uncorroborated testimony - 
of the prosecutrix, but that the jury if they are satisfied of the truth of her evidence 
may, after paying attention to that warning nevertheless convict ”. 


In India, the unus nullus rule has been done away with in section 1 34 of the 
Evidence Act which enunciates the general rule applicable to all cases that no. 
particular number of witnesses shall in any case be required for the proof of any 
fact. At the same time the law does not lay down that the statement of a witness. 
must necessarily be accepted as true unless the opposite party produces evidence 
‘of its own to contradict it The question has frequently come up for decision 
whether in spite of the universal nature of the provisions of section 134, corro- 
boration of the evidence of the prosecutrix is invariably or absolutely necessary 
for conviction in respect of offences against women. The Evidence Act nowhere. 
says that corroboration is needed. Judicial opinion on the matter has, in the past, 
been characterised by wide diversity. 


Some decisions have categorically stated that corroboration is not required: 

In Boya Chinnappa, In ret, ic is observed : “Section 114 (b) of the Evidence Act 
says that an accomplice is unworthy of credit unless he is corroborated in material: 
particulars. There is no such provision for a prosecutrix in a rape case. This. 
shows that neither law nor Drudence requires such corroboration ”. Similarly in 
U Toe Sein v. The King®, the Court said: ‘‘ Corroboration is not essential even in 
a case of an offence of rape. The court is entitled to accept the uncorroborated 
evidence of the girl, but it should be slow in its acceptance of it”. Another line 
of cases has held that “it is a very well established rule of practice in this country 
following the English rule that in rape cases the evidence of the complainant must - 
be corroborated °”, Emperor’v. Mahadéo Tatya®, Nura v. Rex?. An intermediate 
een eG 

1. Russe lon Crimes, 8th Edn.. p. 2138. 5: A.I.R. 1939 Rang. 128! i 

2. Criminal Pleadings, 28th Eda., p. 1047. 6. A.I.R. 1942 Bom. 121 : 44 Bom.L.R. 216 

3. (1925) 19 Cr. App. Rep. 40, 41.. (F.B.). i var i 
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1951) 1 M.L.J. 110, 114." 7. AIR. 1949 All. 710. 
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view is taken, for instance, in Bishram v. Emperor!, where a distinction in the matter 
seems to be drawn between cases where the victim of the offence is practically a 
child or girl of tender years and cases where the victim is relatively older in point 
ofage. Digby, J., said : ‘‘I do not consider that the law requires that there should 
be independent corroboration in the case of rape ofa child aged ten as to the identity 
of the culprit . . . . The position is very different where a woman makes 
an accusation of rape and where a child says that a particular person is the culprit., 
I fail to see any distinction between a case of robbery by a stranger or of rape by 
a stranger. In both cases one is thrown back on the question whether the evidence 
of the child can be accepted as to the identity of the culprit and the fact that the 
case is a rape case introduces no different element unless one is going to attribute 
to a child ..-. . the possible existence of motives to choose a particular person 
as culprit which might come into play in the case ofa woman . . . . It is 
the existence of possible motives for false incrimination which might attract the 
necessity for corroboration and where no such motives can even be suggested it 
cannot be said that there is any rule of law or prudence which makes independent 
corroboration necessary as to the culprit’s identity °. Quite a different picture 
as to the credibility of a child witness who is the victim is presented in Nura v. Rex?, 
where it was stated : ‘‘ The unripe age of the girl, the immaturity of her mind and 
its amenability to diverse influences are matters which make it highly impolitic 
that her testimony in the absence of corroborative evidence should be accepted 
where the charge is one of rape”. Whether corroboration could be dispensed 
with merely because the victim is a child is, in truth, not a matter of law but of 
prudence only. This aspect is brought out by the Judicial Committee in Mohamed 
Sugal Esa®v. The King®. There Lord Goddard, in the course of his judgment, 
points out: ‘‘In England where provision has been made for the reception of 
unsworn evidence from a child, it has always been provided that the.evidence 
must be corroborated in some material particular implicating the accused. But 
‘in the Indian Act (section 118, Evidence Act) there is no such provision and the 
evidence is made admissible whether corroborated or not. Once there is admis- 
sible evidence a court can act upon it; corroboration unless required by statute 
goes only to the weight and value of the evidence. It is a sound rule in practice 


not to act on the uncorroborated evidence of a child, whether sworn or unsworn, - 


but this is a rule of prudence and not of law’’. It is thus clear that the fact of the, 
victim of the sexual offence being a child does not by itself dispense with the desira- 
bility of having corroboration. 


’ Some decisions have treated the evidence of the prosecutrix on a par with 


that of an accomplice, Corroborative testimony is held to be necessary on--that. 


basis, Surendranath Das v. Emperor*, Emperor v. Nur Ahmed®. In the case of an accom- 
plice, though section 133, Evidence Act states that he shall be a competent witness 
against an accused person and that a conviction is not illegal merely because it 
proceeds upon the uncorroborated testimony of an accomplice, section 114 (b) 
at the same time miakes it clear that the court may presume that an accomplice 
is unworthy of credit unless he is corroborated in material particulars. Despite 
the fact that in India accomplice evidence is covered by statutory provisions, it 
has been held that the English cautionary rule of practice in the matter as laid down 
in Rex v. Baskerville’ would be equally applicable in this country, Mahadeo v. The 
King’, Bhuboni Sahu v. The King®. A number of decisions have recognised that to 
equate the evidence pf the complainant in a rape case with that of an accomplice 
is neither proper nor warranted. „In Harendra Prasad Bagchi v. Emperor®, Bartley, J., 
. observed : “‘ In this connection it may be pointed out that there is no presumption 


of law which differentiates the evidence of the complainant in a rape case from | 





1. ALR. 1744 Nag. 365. 6. (1016) 2 K.B. 658. 

2. ALR. 1949 All. 710. 7. AIR. 1936 P.C. 242 (P.C.). 

3s iat) 2 M.LJ. 493: AR. 1946 P.C. oi (1949) 2 M.L.J. 194: LR. 76 LA. 147 
4. (1937) LL.R. 62 Cal. 534. 9. I.L.R. (1940) 2 Cal. 180, 

5. ALR, 1934 Cal. 7- 
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that of the complainant, in the case of any; other offence. There can be‘no assump- 
‘tion in the absence of evidence, that she ‘is an accomplice’’. In the same case 
Sen, J., said : ‘Reference was made to certain observations of Judges in England 
in regard to this matter. The manners, customs and mode of life of women in 
this country are very different from those of women in England. A rule or practice 
which approximately. may be of general application there would not necessarily 
have the same application or utility here. _ If this be the English rule or practice, 
I do not think that it is desirable in cases of this description.to import it without 
qualification here.. The Indian law of evidence nowhere suggest such an inflexible 
rule-and conditions here do not in my opinion, warrant the engrafting of such a 
rule on our system”. Referring to the view in Surrendranath Das’s caset, in Emperor 
v. Mahadeo Tatya®, Beaumont, C.J., observed : “I do not know that I am prepared 
to go so far as the Calcutta High Court went . . . . in saying that the corro- 
boration of a complainant’s evidence in a,rape case must be dealt with on the same 
footing as the corroboration of an accomplice’s evidence. Subsequent conduct 
.of the complainant in a rape case is a type of corroboration which has no appli- 
cation in the case of an accomplice. ‘It is of course obvious as pointec out in Haren- 
dra Prasad Bagchi v. Emperor? that a prosecutrix in a rape case is not an accomplice ”’.” 
In Boya Chinnappa, In ret, the point is forcefully stated : “ No decision of this court 
or any authority of a binding nature has been cited before me in support of the 
view that the evidence of a prosecutrix in a rape case is on the same footing as that 
of an accomplice. An accomplice is a person who voluntarily participates in the 
commission of a crime along with others. In fact, he is as much an offender as 
the accused in the dock except that he is taken as a witness against the others. In 
the case of a prosecutrix for rape she is a victim of the offence and not an offender. 
If she is a consenting party it ceases.to be an offence except in the case of those 
who are below a certain age, as in such ` cases, the falsity is not so common as in 
the other cases. The case of an accomplice therefore materially differs from that 
of the prosecutrix for rape and the evidence of both cannot be placed on the same 
footing. . . . . In law the evidence of a prosecutrix does not require cor- 
roboration like that of an accomplice ”. 


The legal position has been fully considered. by the Supreme Court of India, 
very recently, in Rameshwar v. The State of Rajasthan’. On the question whether 
corroboration stands dispensed with if-the victim is a child and should ordinarily 
be required only in the case of grown up persons, the Supreme Court does not 
accept any such distinction. Vivian Bose, J., observed: “‘ There is a class of cases 
which considers that though. corroboration should ordinarily be required in the 
‘case of a grown up woman it-is unnecessary in the case of a child of tender years. 
Bishram v. Emperor® is typical of that point of view. On the other hand the Privy 
Council had. said in Mohamed Sugal Esa v. The King? that as a matter of prudence a 

conviction should not ordinarily be based on the uncorroborated evidence of a 
child witness. In my opinion, the true rule is that in every case of this type the rule 
about the advisability of corroboration should be present in the mind of the Judge ” 
(italics ours), On the question whether the evidence of the prosecutrix is on a 
par with that of an accomplice, the Supreme Court points out that to equate the 
two is wrong ;. nevertheless a large volume of case-law has grown up placing them 
in more or less the same position-in -regard to the desirability of corroboration. 
Vivian Bose, J. said : “Now a woman who has been raped is not an accomplice. 
If she was ravished she is the victim of an outrage. If she consented there is no 
offence, unless she is a married woman in which case questions of adultery may ' 
arise. But adultery presupposes consent and so is not on the same footing as rape. 
In the case of a girl who is below the age of consent, her consent will not matter 
so far as the offence of rape is concerned, but if she consented her testimony will 





x. (1933) I.L.R. 62 Cal. 534. 5. (1952) S.C.J. 46. 
- 2, AI.R. 1942 Bom. 121: 44 Bom.L.R. 216 6. A.LR. 1944 Nag. 363. , , 
(F.B.). oe 7. (1945) 2 M.L.J. 493 : A.I.R. 1946 P.C. 3 
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naturally be as suspect as that of an.accomplice . . . . But in all these cases 
a large volume of case-law has grown up which treats the evidence of the complai- 
nant somewhat along the same lines as accomplice evidence though often for widely 
differing reasons and the position now reached is that the rule about corroboration 
has hardened into one of law’’. It is thus bootless at the present time to inquire 
whether corroboration is needed as a matter of law and on what footing. ‘It is 
settled that the rule as to corroboration is a rule of prudence. It is equally clear 
that what orginally was a mere cautionary rule has now hardened into almost 
one oflaw. It is also settled that corroboration is to be somewhat on the same lines 


as in the case of accomplice evidence. . . ` 


The question arises whether in jury cases, the requirement as to corroboration 
imports a duty on the judge tọ warn the jury that there can be no conviction with- 
out corroboration. The observations of Lort-Williams, J., in Surendranath Das v. 
Emperor tend to.an affirmative answer. In Emperor v. Mahadeo Tatya?, Beaumont, 


C.J. observed with reference to this question: ‘““The judge is bound to tell the ` 
jury that it is a rule of the Court, in cases of rape not to act’on the evidence of the 


complainant without some corroboration, and where there is no corroboration 

to direct them that their proper course is to return a verdict of not guilty) 
on He (the judge in the lower court) certainly did not tell the jury that it 
was their duty not to act on the uncorroborated testimony of the complainant, 
in view of the experience of the courts that such evidence is not sufficiently reliable ”. 
A contrary view on the matter has been taken in other decisions. In Harendra 
Prasad Bagchi v. Emperor®, Sen, J., said : ‘‘ The learned advocate drew our attention 
to the case of Surendtanath Das v. Emperor! and he contended that in every case of 
rape, the judge should warn the jury that they should not convict the accused on 
the testimony of the prosecutrix unless such testimony is corroborated . . . 
No doubt in that case Lort-Williams, J., remarked that the charge was defective 
because it did not contain such a warning and that such a warning was necessary. 
It must be remembered however that the judgment of each case must be consider- 
ed with reference to the particular facts of the case. There the girl was older 
and used to sexual intercourse before the occurrence. No signs of rape were found 
on medical examination. On the contrary, the doctor said that the indications 
were that no force had been used. The court found that the evidence indicated 
clearly that she had consented and that she told untruths in many matters. In 
such a case a warning to the jury of the kind referred to by the learned judge would 
be necessary and I agree that the omission to give the jury such a warning on the 


facts of that case rendered the charge bad. But if the learned judge was expressing . 


the view that in every case of rape, the judge must direct the jury that they should 
not convict the accused on the testimony of the prosecutrix unless it was corrobo- 
rated in material particulars . . . then I would most respectfully and em- 
phatically dissent from it”. The proper approach in regard to the matter is indi- 


cated by the Supreme Court in Rameshwar v. The State of Rajasthana‘ thus: “The ` ' 


rule which according to the cases has hardened into one of law is not that corro- 


boration is essential before there can be a conviction but that the necessity of corro-" 


boration as a,matter of prudence except where the circumstances make it safe to 
dispense with it must be present to the mind of the judge, and in jury cases must 
find a place in the charge ”’. 


In what form then is the caution to be conveyed to the jury? In Sikandar 
Mian v. Emperor’, Cunliffe, J., observed : ‘It has been often laid down by criminal 
judges that charges brought against a man by one of the opposite sex accusing the 
male of having committed a sexual offence should be very carefully presented to 
the jury and as it has been pointed out both in England and India, a rule has grown 
up that judges when they charge juries in cases of this kind ought never to omit 





r. (1933) LL.R. 62 Cal. 534. ; 3. LL.R. (1940) 2 Cal. 180. 
2. A.LR. 1942 Rom. 121 : 44 Bom.L.R.'216 4. (1952) S.C.J. 46. 


{F.B). 5. LL.R. (1937) 2 Cal. 345. : 


AY): `. THE MADRAS LAW JOURNAL, 5 


delivering a sérious caution to the jury with regard to accepting the uncorroborated 


. 4 . $ 
evidence of a woman to support a sexual charge-against an accused person. The 


way the rule has developed now is that the presiding judge should tell the jury 
that they ought to scrutinise the uncorroborated evidence of a woman or a girl 
with the greatest ‘possible care”’.. In Harendra Prasad Bagchi v. Emperor}, Bartley, J. 
‘thought that the proper direction to the jury in a case involving a sexual offence 
is ‘‘ that it is not safe to convict on the uncorroborated testimony of the prosccutrix ; 
‘but the jury, if satisfied, of the truth of her evidence, may after, paying attention 
‘to that warning nevertheless convict”, A similar exposition of the cautionary 
rule is found in the judgment of Pollock, J., in Conroy v. Emperor®.. The learned 
Judge said: ‘‘It is well settled that in England the proper direction to be given 
to the jury is that it is not safe to convict on the uncorroborated testimony of the 
prosecutrix, but that the jury, if they are satisfied of the truth of her evidence, may 
after paying attention to that warning nevertheless convict . . . . . It is 
‘open to a jury to convict without corroborating evidence, if they consider it safe 
‘to act on the uncorroborated evidence of the prosecutrix and it will therefore not 
necessarily be -wrong for a court to do so, if there are special circumstances that 
justify such a course’. See also Emperor v. Nur Ahmed’, Sarat Chandra Chakravarthy 
v. Emperor’, In Rameshwar‘v, The State of Rajasthan®, the Supreme Court adds : 
_** The only clarification necéssary.is where this class of offence is sometimes tried 
by a judge without a jury. In these ‘cases it is necessary that the judge should 
‘give some indication in his judgment that he has had the rule of caution in mind 
and should proceed to give reasons for considering it unnecessary to require corro- 
boration on. the facts of the particular case before him and show why he considers 
‘safe to convict without corroboration in that particular case ”. 


The, next question is what should be the nature and extent of corroboration 


where it is not considered safe to dispense with it. In Rex v. Baskerville®, Lord 
Reading has pointed out that all that was required was some additional evidence 
rendering it probable that the story of the complainant is true and that it is reason- 
ably safe to act upon it. There need not be independent confirmation of every 
material circumstance in the sense that the independent evidence in the case apart 
from the testimony of the complainant should in itself be sufficient to sustain con- 
viction, see Rameshwar v. The State of Rajasthan®. The corroborative testimony 
‘should confirm the linking up of the accused with the-offence. In U Toe Sein v 
The King’, it was observed : ‘‘ The evidence in corroboration must be testimony 
‘which affects the accused.by reasonably connecting or tending to connect him with 
the crime. It must be evidence which implicates him, that is, which confirms in 
‘some material particular not only the evidence that the crime has been committed 
but also that the prisoner committed it”, In Emperor v. Mahadeo Tatya®, Beaumont, 
‘C.J., points out: ‘‘The nature of the corroboration must necessarily depend on 
‘ the facts of each particular case. Sometimes rape is clearly proved or admitted 
and. the only question is whether the accused committed the offence. At other 
‘times . .'. the association of the accused and the complainant is admitted 
-and the question is whether rape was committed. Where rape is denied, the-sort 
of corroboration one looks for is medical evidence . . . and-in.all cases, im- 
‘portance is attached to the subsequent conduct of the complainant. Whether she 
makes a charge promptly or not is always releyant ”.  ’ f 


The concluding part of the observation of Beaumont, C.J. raises the question 


whether the previous statement or complaint of the person outraged can be accepted 
as corroboration. Complaint in the context, as pointed out in Boya Chinnappa, 
In re®, does not mean complaint to a court within the meaning of the Crimmal 
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Procedure Code. In Surendranath Das v. Emperor’, it was held that the girl’s com-- 
` plaint was not to be regarded as “ corroborative evidencé’’ such as is required ‘by 
the rule. In Empetor v. Nur Ahmed?, it was remarked that ‘‘ what the girl said to. 
“the manager and to her deor . . . . isnot the kind of corroboration required 
by law”. In Sikandar Mian v. Emperor’, Henderson, J., stated: “‘ It seems to me- 
that a previous statement made by the prosecutrix cannot possibly be corroboration ` 
within the meaning of the rule. If it were, instead of regarding it as a rule of” 
prudence, I should regard it as a rule of folly ”. Similarly, in U Toe Sein-v. The 
King, it was said : ‘‘ What the girl said after the rape is really no corroboration - 
at all”. A contrary view has been enunciated in a number of cases, In Soogulal’ 
Bania v. Emperor®, where the victim of rape was a girl of tender age, it-was held that 
a statement made by her by way of disclosure immediately after the occasion would 
strongly corroborate her credibility and prove the consistency of her conduct and 
also her want of consent. Similarly in Harendra Prasad Bagchi v. Emperor®, the- 
Calcutta High Court held that the statement of the girl to her mother and the. 
neighbours shortly after the incident complaining against the accused is corro-- 
borative evidence. In Emperor v. Mahadeo Tatya’, Beaumont, C.J. observed :: 
‘whether she makes a charge promptly or not is always relevant”. The same 
view was taken in Boya Chinnappa In re®, and the statement of the girl victim was held” 
to be corroborative, testimony. “2 


In England, it was the rule that in all ordinary cases, the principle must be- 
observed which rejects statements made by any one in the prisoner’s absence, but 
that statements by women as to offences against them by the opposite sex were 
regarded as exceptions to the rule, to be admitted under proper safeguards. It 
was felt that their consistency with the story told is, from the very nature of such 
cases, of special importance. In fact, in early times, it was incumbent on a woman. 
who brought an appeal of rape to prove that while the offence was recent she had ` 
raised ‘hue and cry ” in the neighbourhood and shewed her clothing and injuries. 
and the appellee might raise as a defence of denial that.she had raised the ‘‘hue- 
and cry ’®, It was by way of survival from this ancient requirement that she should” 
make a “hue and cry ” as a preliminary to bringing her charge that the rule that- 
in trials for rape, the prosecution may or must ‘prove that the woman concerned’ 
made complaint without delay has originated. The evidence is admitted not:as 
res gestae or as evidence of the truth of the things alleged or solely for disproving- 
consent, but for the ‘general purpose ôf confirming the testimony of ‘the ravished’ 
woman. ` In The Queen v. Lillyman®, it was held that upon the trial of an indictment : 
for rape or other kindred offences against women or girls, the fact that a complaint: 
was made by the prosecutrix shortly after the alleged occurrence and the parti-- 
culars of such complaint may so far as they relate to the charge against the prisoner, 
be given in evidence not as evidence of-the facts complained of, but as evidence 
of the consistency of the conduct of the prosecutrix with the story told by her in. 
the witness box and as negativing consent on her part. In Rex v. Osborne11,.it was 
held that the answer given by the girl who was the victim ofan indecent assault to a 
question put by another child as to why the girl had not waited for the other child 
at the prisongr’s house was admissible in evidence not as evidence of the truth of the- 
charge alleged but as corroborating the credibility of the girl and as evidence of the- 
consistency of her conduct. 


The-legal position has been examined recently by the Supreme Court, in. 
Rameshwar v. The State, of Rajasthan}*. That the statement or complaint made after- 
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the incident iš legally admissible as evidence of conduct is clear from’ illustration 
(j) to section 8-of the Evidence Act. The question however is not one of legal 
admissibility and relevancy as to conduct but as to its admissibility for a particular’ 
‘purpose, namely, corroboration.“ Section 157 of the Evidence Act provides that 
“€in order to corroborate the testimony of a witness, any former statement made 
by such witness relating to the same fact at or about the time when the fact took 
place or before any authority.legally competent to investigate the fact may be 
proved.” Provided the conditions prescribed are satisfied, it is clear that such a 
‘statement is legally admissible, as corroborative testimony. The weight to be 
attached is however a different matter and must depend upon the facts of each 
case. As pointed out by Lord Goddard in Mohamed Sugal Esa v. The King’, corro- 
boration unless required by statute goes only to the weight and value of the evidence 
In fact as Vivian Bose, J., points out, seeing that corroboration is not essential to a 
‘conviction, conduct of this kind may be more than enough in itself to justify the 
-acceptance of the complainant’s story. i 


From the foregoing review the following principles may be deduced : (i) Law 
does not require corroboration in such cases ; (ii) nor is there any rules of practice 
-that corroboration should exist before a conviction can be allowed to stand ; (iii) 
‘corroboration is, however, sought as a matter of prudence ; (iv) the rule of pru- 
dence has now almost hardened into a rule of law ; (v) since corroboration is not 
required by statute, it goes only to the.weight and value of the evidence ; ae the 
person who has been raped is not an accomplice ; (vii) still, in the matter of looking 
for corroboration of her testimony, principles somewhat along the lines relating to 
accomplice evidence are to be followed ;° (viii) it makes little difference whether 
the victim is a child or a.relatively grown up person ; (ix) in every case, the rule 
about the advisibility of having corroboration must be present to the mind of the 
trying judge ; (x) in a jury case, the judge must convey the caution to the jury 
in his charge and in a non-jury case his judgment should show he was fully alive 
to the cautionary rule of practice ; (xi) a conviction without independent corro- 
oration may yet be valid if the caution has been observed but it is felt. that the 
circumstances of the particular case make it safe to dispense with it ; (xii) inde- 
“pendent corroboration need not be looked for in regard to every material circum- 
stance ; . (xiii) corroboration must be such as in some way reasonably connects 
or tends to connect the aécused with the offence by confirming the testimony of 
the victim that the accused committed tha crime ; (xiv) statements made by the 
person outraged “at or about the time ” of the incident would be legally admissible 
as corroboration ; (xv) having regard to the fact that corroboration is not essential 
"toza conviction, such statements may be more than enough in themselves to justify 
acceptance of the complainant’s story. -7 
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ALR. COMMENTARIES ON THE INDIAN LmIration Act. -Third (1952) Edition. 
First two volumes published by the’All India Reporter, Ltd., Nagpur. Price Rs. 18 
per volume. , - f 


The-earlier editions of the above publication have already been reviewed in 
these columns. This edition has iricorporated all the amendments and changes 
made by the Adaptation of Laws Orders and brought the commentaries up-to-date 
by noticing the later case-law in their appropriate places. The first two volumes 
of the work have now been published and-with the completion of the third volume 
will prévide a book for constant reference to the busy lawyer. 


Law RELATING To Lecat Pracirrioners. (First Edition 1951). By P. R. Iyer 
and R. Mathrubutham, Advocates, Madras. Published by Messrs. N. M. Tripathi, 
Ltd., Booksellers and Publishers, Princess Street, Bombay-2. Price Rs. 12. 
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Mr. P. Ramanatha Iyer is well known to the legal profession as the author- 
of Commentaries on many statutes and other publications like the Law Lexicon,,. 
the Law of Receivers, the Advocacy Series and the Civil and Criminal Court Manuals.. 
His book on thé Law Relating to Legal Practitioners is prepared with the same 
exhaustiveness as his other publications and. the case-law has been collected upto 
1951. All the Central Acts relating to Legal Practitioners along with the State 
Amendments have been brought upto 1951. Mr. R. Mathrubutham is by himself” 
the author of the Indian Factories and Labour Manual, Commentaries on Peoples. 
Representation Act and many other books on law. He has assisted in the prepara- 
tion of the Law Relating to Legal Practitioners.’ If the rules framed under the- 
various Acts had been included in the volume it would have been very much more: 
useful. We trust the subsequent editions will include them also. 

The book has been neatly got up and we trust this handy volume will be very” 
useful to all lawyers. ; , . 


Law RELATING TO SERVICE IN INDIA :—Volume I Master and Servant—By 
Barwell and Kar. Published by Messrs. Orient Longmans, Bombay, Calcutta and 
Madras. Price Rs. 30. 

In the modern world almost every one is either an employer or employee. 
‘The relationship exists whenever one person stands in such relation to another 
that he may control the work of the latter and direct the manner in which it shall 
be done. The respective rights and liabilities of the employer and employee give- 
rise to problems in every day life. Many undertakings and industries are being: 
nationalised and taken over by the State. The law relating to Master and Servant. 
is to-day of vital interest not only to the practising lawyer but also to the general’ 
public like Employers, Industrialists, Employees Associations, Labour Welfare 
officers and Social and Mission workers who may have to deal with and solve 
problems which may crop up often. 

The Volume under review “ Master and Servant ” in the series “ Law Relating: 
to Service in India” strives to expose the subject avoiding technical language and 
making it easily understood by even laymen, The principles stated in the book are: 

‘illustrated by English and Indian decisions, wherever necessary. The “English ` 
decisions. are more fully dealt with. It would have enhanced the utility of the book. . 
if corresponding references for the Indian decisions cited in the book had been 
given also to the official Reports and some leading private reports. ‘But to- 
the general reader who may not be referring to any original report of the case it may 
not make much difference. 


All the branches of the subject both in “ contracts”? and “ Torts” are dealt- 


with in this volume while the remaining two volumes are projected to deal with 
“ Service ,in Industry” and “ Service under the State” respectively. The three 
volumes together are intended to make a comprehensive treatise on the Law relating 
to Service in India. , - 


ProrLeEs OF Duarmasnastr. By B. N. Chobe, Senior Advocate, Supreme 
Court of India and published by the author at Hyderabad Deccan. Price Rs. 7-8-0. 

The presgnt day Hindu Law is the result of principles evolved by judicial 
decisions and some Statutes.. In the ancient Hindu scriptures are to be found 
various texts laying down the rules of conduct for society. Mr. B. N. Chobe a 
senior advocate of the Supreme Court of India and author of various books on law. 
has collected and given in an analytical manner the principles of law as evidenced 
by the Dharmashastr. The principles of law enunciated by him are sought to be 
supported by quotations from the ancient Sanskrit texts beginning from Manu. 
Students of Hindu Law will find much interesting and instructive matter in this 
volume, With the prospect of Hindu Law being codified by the legislature it will 
be interesting and useful to have an ide#of ancient concepts and how they have 
developed not only as regards personal law but of constitutional law as well. as 
criminal law to make a comparative study of the same with modern trends in law, 
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THE RELATIVE ‘ANTIQUITY OF THE MITAKSHARA AND THE 
DAYABHAGA. 5 


, By 
: ` J. D. M. DERRETT, M.A., PH.D., n ooi 
Lecturer in Hindu Law at the School of Oriental and African Studies, University of London, 


The present is a time when the theories of Fimūtavāhana and Vijaidnesvara are 
being subjected to close scrutiny. It has been proposed to abolish the Mitakshara 
joint family, and those who resist the abolition are anxious to know what superiority 
the Mitāksharã conception of the family’s property rights has over that of the Déya- 
bhagd; which until 1951 the reformers wantcd to extend from Bengal over all India. 
Naturally we cannot appreciate either of the remarkable treatises unless we know 
which was prior to the’ other. : 


MM. Dr. P. V. Kane, on page 327 of Vol. I of his History of Dharmasastra, 
sums up his discussion of the problem whether Jimitiavdhana was criticizing the 
Mitadkshara or uot in the Déyabhaga by saying, “All that one can, advance is that 
it is quite within the bounds of possibility that Fimittavdhana criticizes the Mitak- 
shāra”. The purpose of this article is to show, by an analysis not attempted be- 
fore, that there are ne sound grounds for believing that the author of the Dayabhdga- 
ever saw the.text of the Mitaksharaé. There is evidence consistent with Vijfidnes- 
vara’s having seen the text of the Dāyabhāga, but it is not conclusive. The solution 
is a matter of real importance because, although we are already aware of the exis- 
tence of at least two different schools of thought.on the subject of inheritance even 
before the time of these protagonists, it is' so commorly said that ftmittavdhana 

. wrote in order te refute the arguments of the Miidkshard, that students, and legis- 
lators, may justifiably judge the worth of the Dayabhéga with reference to its quality 
as such a refutation. This would be, it is submitted, a great injustice to Jīmūta- 
‘vGhana. j ; 


` First of all, neither writer makes direct reference to the other. But certain 
very late ‘commentators, such as Mitra Misra, imply that FimittavGhatc was refuting 
the Mitakshard. This is neither here nor there, for, as Kane says1, those writers 


poraries. Internal evidence in the forrher’s Kalaviveka shows that the years 1091 
and 1092 A.D. were almost certainly within his lifetime. The Mitāksharā was 


1. History of Dharmashastra Vol. I, pp- 242, ` 2. . Kane, History of ` Dharmasastra, Vol. I, 
327. eo - = pp- 325-6. : r 
z J—2 ` 
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the question by a Drsfwenxparison of the point of view of the two writerson identical 
topics. This process is apt to be a trifle tedious, but it gives the answer to the pro- 
blem. : . 
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First let us take the 33 topics on. which’a distinct difference of opinion can be 


. detected between the authors. Of these, 10 instances, which we will mention first, 


clearly show the priority of Jimütavāhana or alternatively his ignorance of the Mitāk- 
sharé text ; .six instances suggest strongly that if Vijfdnesvara is not correcting Jimüta 
vGhana he is refuting a person with similar views ; the remaining 17 instances are 
inconclusive and -equally -consistent--with either. author’s -priority. There -is- not 
one instance which suggests the priority of the Mstakshard unmistakably. . 

(1) Dävabhäga. I: 6: Is “ddyabhaga” the splitting of a divided thing 
into parts, or a matter of a part not being united to the ddya? The ‘first-suggestion 
is wrong because there would be. a disappearance of the ddya itself i_ the second 
also ‘because we find people saying even when property is undivided, “This is not - 


. my separate property, it is my brother’s !” ` (The text and meaning are both open 


to dispute here.) Mutdkshara I 3 7,17: “ Dayabhdga” is the arrangement of multiple 
ownerships, which have as their subject-matter a conglomerate mass of possessions, 
into individual lots. in respect.of these possessions. Ownership exists before parti- - 
tion. - : > 7 


Dayabhaga. T 7,83: “Déyabhaga” is not the apportioning in respect of parti- 
cular objects of a right of property preduced by an identity of relationship over all 
the possessions, because (1) relationship so long as ‘there is another relation with 
competing claims will not produce proprietary right over the whole, (2) it is need- 
‘lessly complicated to imagine proprietary rights in the whole of the father’s goods 
being born and being destroyed, and (3) it would be useless, through the absence 
of the power to use at will, i.e., no’proprietary rightcould have existed before parti- 
tion. Thus “‘dd@yabhdga” is the manifesting by lot or some other method cf a ` 
proprietary right which never extended: beyond a’ patt of the possessions and had 
previously been, unascertained because no ocaasion had arisén for its ascertainment. 
Mitakshara I (i) 17-23: Five arguments listed against property existing before 
partition : (1) Father to whom a son is born would nét be able to lay the sacred 


- fire ; ' (2) there would be no necessity to prohibit, division of property given out of 


affection by a father to a joint son ; (3) the.text concerning gifts of affection to a 
wife would not be pertinent, for the husband would not be competent to give 3 
(4) the text, “Father is master of gems, pearls and corals ”, shows that the sons 
have no birth-right in moveables. whatever right they have in. immoveables ; and 
(5) in the case of an only son- the estate passes without partition (the demise of the 
owner being the sole cause cf property). All these arguments are met. ` 2 


‘Dayabhiga. I 11 : NGrada’s text is authority for the statement that sons have 
no proprietary right in the father’s property before partition. Partition alone is 
not a cause of property, for one can partition the goods of.a stranger. Mitakshara 
and Apardrka and all later peninsular writers unanimously hold that the rights cf the 
sons, etc., arè by birth and that this fact is a matter of practical cbservation. If 
ene looks closely at the expressions, it is clear that as regards sons, etc., there is ne . 
fundamental difference: imiltavdhana is anxious to ensure the father’s indepen- 
dence. The point abcut partition alone not being a cause of ‘property is aimed 
not at the Mitakshara school but at,some other. . Mitakshara I i 2 3 : partition relates 


‘to effects. belonging to several.owners (as. cf course -you can partition the effects 


of business partners) ; partition does not apply to goods vacant or unowned by the 
persons making the partition. 


‘It emerges from‘all this that Fimitavdhana was attacking the school which the 
Mitaksharé represents in an earlier and less developed form. . His phrases, as in 
Déyabha ga I i 6, 7 above, which he thinks portray that school’s view are cruder and less 
exact than those we’ find in the Mitéksharé. No ong who would have read the 


latter could have used the more awkward expressions. It was not a divided thing 
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which wasssplit irfto ) patises@OT was it identity of relationship which produced the 
proprietary right: @Mndkshara gathers and deals with more objections’ than the 
Déyabhiga itself produced. It adds the point, though with torgue .in chéek, that 
if the birth-right were to be denied a stranger could with impunity run: off with 
the deceased’s goods before the heirs partiticned them. It is worth adding that 
Fimittavéhana did not enter into the discussion on the origin of property, whether 
or not exclusively ascertainable from the sdstra. His acumen could here have been 
applied with excellent effect : at the least he could have demonstrated again his . 
famous “moral obligation is nct legal obligation” theory. 


(2) Dāyabhāga I 13, 14: It is said that birth, the act of a son, is an act of 
acquisition, and that birth alone makes a son proprietor in his father’s estate ; 
this is a mistake, for Manu says that the brothers have no power while the parents 
live. Déyabhdgal 16: “ Have no power ” does not mean ‘have no independence ” 
fcr here we are not told that they have any-preprigtary interest. Mitékshara I i 
27-30 lays out the details of the son sA hp pire following way : (a) sòns 
have the right to inherit oa the fofos death Jiri taahaga does not deny this) ; 
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__ (3) Dāyabhāīga I 3€, 39: There are two times for partition: when the 
father’s right of property ceases and by his choice.: It is wrong to see, three periods. 
Mitakshara I ii 7 gives five periods, four during the lifetime of the father and one 
after his death. It is unnecessary to go into the details, which are easily available, 
but the third time, że., when the father is indifferent to wealth and not sexually 
active, serves as an answer to Jimittavdhana’s objection to a period on the ground 
that there could not according to that view be a partition of the father’s property 
if he became a hermit. This again proves that Jimūtavāhana was aiming ‘at an 
earlier and less considered account of the times of partition. 


(4) Dayabhaga. II 9 and III 22, 23: Yajndvalkya’s text, “ the ownership 
of the father and son is the same in Tand acquired by the grandfather, etc.,” is accord~ 
ing to Udyota an explanation that when A, having two sons B and C, is predeceased 
by B, who himself leaves a son D, and then A himself dies, C does not take the 
whole estate, but shares it with D. Mitakshara I'v 3-9 explains that the text was 
required to meet the argvment that as, according to the previous text (“among . 
claimants by different fathers the allotment of shares shall be by regard to fathers ” 
the sons of each brother get the share of their respective father between them, ' 
when the father is separats or has no brothers one of two things happens : either 
the maxim applies only when the father is dead, and therefore the. sons cannot 
demand a share of the father’s father’s property in the father’s lifetime, or, if a 
partition does take place, Żt must be at the pleasure of the father. Here it is clear 
that the Mitakshari copes with arguments, similar to those -brought forward by 
Fimiitavdhana and leaves nothing to be said in the way of bringing out the meaning 
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of Yäjñavalkya II 121. Had Fimittavahana ety Seine he would have 
been bound by the conventions of his science to meet it in some way. No writer 
of consequence could ever pass an important argument of an opponent by, on pain 


of being ridiculed as ignorant by contemporary śāstris. 


i (5) Dayabhaga II 11 : If sons had birth-rights in the property of the grand- 
father during the life of the father, then all the sons by all the fathers would at 

‘general partition take equal shares with their fathers in the whole. This argument 
| is fully answered by. Mitakshara I v 2, which Jimūtavāhana cannot possibly have seen, 
as it demolishes his position. f a ey ane: 

- _ (6) Dayabhaga II 22: Yāiñavalkya says, “ the father is master of the gems, 
pearls and corals.and of all ; but neither father nor grandfather is so of the whole 
immoveable ‘estate.”” Moveables inherited from the grandfather, or otherwise 
acquired, are owned exclusively by the father, Mitāksharā Į i 21 : the text refers 
to immoveables descended from the father’s father ; the text “ By favour of the 
father clothes and ornaments are used, but immoveable property may not be 
consumed’ even with the father’s indulgence ” is to the same effect. It is to be 
noticed that f7mittavdhana does not quote the latter text—it is contrary to his posi- 
tion—but had he read the Mitdksharé he would have been obliged at least to cir- 
cumvent it. We are the losers, because his method of intêrpreting the text would . 
have been interesting. ` 


(7) Davabhaga II 49 : If a father and son were to share equally the grand- 
father’s wealth, the fact that the father must have a double share leads to the con- ~’ 
clusion that if A and his son B and his brother C were dividing the*property of his 
father X, C would be left with.a fifth share. This situation could not have been 
suggested seriously by anyone who had read the Mitāksharā which in I v 2, 7 and 
I iti 3-4 makes such a conclusion impossible according to the “ birth-right’’ school. 


- (8) Dayabhaga III ii 36, 39, 40, 42: The rule that daughters who are un- ~ 
married are entitled to 1/4th of a son’s share on a Partition between their brothers. 
is to be interpreted elastically so that the sons will not be impoyerished Mitdkshara 
I vii 5-14 is an answer to the difficulty and’a refutation of the solution which Fimd- 
tavdhana offered. The 1/4th is obligatory, but will not impoverish the sons 
because it is a 1/4th, not of the share which the son might have.taken had there 
_ been no daughters, but of what the daughter would have obtained had she been a son. 


: (9), Dayabhaga VI ii 38-9: A.single heir recovering by his own labour land 
formerly lost may retain only 1/4th in addition to his share on a partition. Mitak- 
sharã I iv 2 and 1 v 11 show that Vijñðhesvara believed that the consent of the other - 
joint members was a vital factor in deciding whether the acquirer in such a case 
. Tetainied the.1/4th or not: the Mitdkshara proviso is a protection against fraud 

which Jimütayãhana would have incorporated, though perhaps in a modified form 
{e.g., ‘* with’ consent of father ”) had he known it. . . ; 


(10) Dayabhiga ‘XI iii 1 and iv 3: Father comes before Mother in the 
order of heirs. Though the mother -surpasses the father in the respect which is 
due. to her. this does not prefer her in this connection. Mitdkshara II iii I-5 gives 
more than one reason why the mother should be preferred. Gramniatical, senti- 
` mental and physiological considerations are urged, to which Jimiitavihan@ would 
have been bound to give an answer had he been informed of them. 


. _ This completes the list of tho8e instances which clearly point the way of the 
present writer’s opinion : it remains to mention those which tend to, show that 
Vijit dnesvara was correcting either Fimitavdhana or some writer of his school. 


(I) Dayabhaga II 7: The death of both parents is one period of partition 
of an estate inherited ‘from a-grandfather, and the other is the choice of the father 
when the mother is past child-bearing. Mitakshara I v 8 is a direct con- 
tradiction of the second , half of this proposition . while the first half is answered by 
_ the whole of I vi. oi g 
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(II) Déyabha ga II 25, 35, y Father can take a double share even of ances- 
tral property. Mitāksharä Iv 7: The text Sabine a father to keep twa shares 
applies only to selfsacquisitions. 


(III) Dayabhaga IX 21: The verses of Manu and Vishnu which say that 


a father recovering paternal wealth need not share it with his sons seems to suggest 
that a partition by the will of the son could occur in respect of ancestral property ; 


_ but the true meaning is that a father, setting about a partition, need not distribute 


the grandfather’s wealth which he has retrieved. The Mitaksharg was not obliged 
to introduce this verse, but we find in I v 11 that the text obliges the father to divide 
with his sons the property acquired by his own father, however unwilling he may 
be, if they demand it of him. The meaning is better explained : the property 
is not that lost by the grandfather, but that lost by another ancestor and not recovered 
by the grandfather, for the latter is already accounted for by a different rule. 


-_ (IV) Dūyabhäga IV ii shows a different conception of stridhan from that 
which we find in Mitakshera. II xi 12-25. Where, in Dayabhaga IV ii 13-20, Fimii- 
‘tavdhana says that “issue” in Ydjiavalkya means the issue of the mother (że., sons) 
instead of that of the daughters, Mitdksharaé in II xi 17 makes it plain that the 

f issue ” is that of the daughters. i 


(V) Payabhiga XI vi 18: The text of Manu (‘to the nearest sapinda the 
inheritance belongs”) dozs not-indicate nearness according to birth. Mitāksharā 
IL iv 5 quotes the text in order to show that those of half-blood are more remote 
through difference of moter}. Uterine half-blood, incidentally, were not contem- 
plated by an author with rererengk to inheritance. 


ete 


a coparcener who concealed joint Saree was mot guilty of theft. Mitāksharā 
Tix g: It is criminal to withhold common property, and sinful. The kidney bean 
illustration, which Fimiiicvadhana says had been used in a puerile manner by Bala 
(=Balaka), is carefully repeated in such a way as to show its proper application 
to this problem. 


This survey would not be complete without a glance at the other notable 
divergences between the writers. These, as stated above, do not provide any 
conclusive evidence. 


(i) The definitions ‘of daya are totally different. The full significance of the 
difference has been brought out admirably by Mr. I; S. Pawate.in his ‘ Dāya- 
bhāga ”, published at Dharwar, 1945. Däyabhāga ï 4: Daya comes from the root 
Dé. It is the constituting of another’s property after annulling the previous 
right of a person-who has died, etc., but there is no abdication of the deceased, etc., 
in respect of the property. Mitāksharā 1i2: Dédya is wealth which becomes the 
property of.another solely by reason of his relationship to the owner. 


(Gi) Daéyabhdga I 42: Satkha-Likhtta says that a partition, does not take place 
if the father does not desire it, and the reading “if he be incapable of business, 
partition of wealth takes place * is corrupt. The Mitdékshard quotes Sdnkha-Likhita, > 
but not to this effect. .Fifiduesvara quotes a text from that source which supports 
his case, but which Jinitavdhana had not noticed in his account.- The topic of 
dividing the goods of the maternal grandfather (Dayabhaga I 45) is nowhere noticed 
by the Mitdkshara at all. ‘The general rules cover it adequately, and it is an emana- 
tion of Fimittavdhana’s eccentric sua pepe nen of the texts allowing sons to step into 


~ control when the father is incapable. 


(iit) Dayabhdga IL 5 and III 1: Division of the father’s estate ought to be 
made after.the death of the mother. This is based simply on Manu’s “ ärddhvam 
pitusca matusca”’. Mitakshara I vi is based upon the assumption that a partition 
can take place in n the lifetime of the eee eee sons are accounted for. 


(iv) Drayyam, of course, means “ goods” or “ money. ” Déyabhiga, II, 
in a curiously significant manner explains it as “ slaves” in Ya@jiiavalkya’s text. 
Mitakshara I'v, 4 goes out of its way to explain that dravyam means gold, silver etc, 
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(v) Ddyabhiga II 59: Ekaputra in the text of Sankha-Likhita means “ som 
of one, father.” Mitāksharā does not answer this eccentricity, ` 


(vi) Ddyabhiga II 71: Father takes two shares of the property acquired’ 
„by his.son. - Mitakshara Yiv, 12 © ‘It is well known that what is acquired by one 
belongs to him only and to no other person.”. Incautious, but one would think 
that if Fimutavahana had read- the Mitakshara he would have had to confute the - 
texts which support the statement. pes : So e 


(vii) Däāyaľhāga III ii 32 : Only son-less wives of the father should have a 
share in a partition at the father’s option. Mitäksharā I ii 9-10 and vii 1: AlLwives. 
then take a share. : l . : 


(viii) Dayabhaga IV i'23 : Where a husband has given his wife immoveables 
she niay not alienate them even after his death (M Grada). Mitdksharé maintains. 
silence on this topic, implying no restriction. A ` 

(ix) Dāyabhäga IV i 11: The limitation of 2,600 panas on the widow’s 
inheritance is to be rejected. Mitaksharé does not’mention it, but refutes a similar ' 
` view of limiting the widow’s estate attributed to Srikara. The 2,000 pana’s limit is: 
‘found in Kautiliya, VyavahGra-nirnaya and Smrii candrikd, and is quoted in.a verse of 

Vyasa by the southerner Haradatta on Gautama 28, 19. 


_ (x) Dãyabhāga V deals with outcastes. No reference there tó their daughters. 
Mitakshara makes a -point of protecting the daughters, in II x 12-3. Apardarka is 
even more explicit. . i G% 


(xi) Dāyabhāga VI i 17-20: Gains of learning even without the use of 
joint funds must be shared with those coparceners who are equally or more learned. - 
Mitāksharā I iv 13, 15 partially answers this and denies it by ‘implication. 


(xii) A severe poser is set by the distinction between Déyabhaga (XI i 1-26) 
and Mgtāksharā views on the estate to be taken by a vidow. Mitakshard says that- 
the widow of a separated unreunited member takes his entire property. ` The 
Dayabhaga:-makes no such restriction. In all probability the text of the Mitāksharā 
does not give us the views of the author fully. Epigraphy and the evidence of 
Jaina law for instance słow us that the’ old texts which did allow the widow 
‘to inberit when issueless contemplated her taking her husband’s interest in the 
joint family property. : . ` 

(xiii) Ddyabhaga XI ii 30: If an unmarried daughter-heiress dies,. the- 
inheritance goes not to her heir but to the.married daughter and then to a daughter’s . 
son. . The Mitdksharaé saw women having less obstructed ownership than men, 
and hence makes no such provision. 


(xiv) Dayabhdga XI v 13-37 and Mitakshard II ix 1-12 deal with the difficult 
passage of Yajfavalkya on inheritance from reunited persons. The latter is much 
more thorough, answering a question which Fimittavdhana does not touch, i.e., the 
result, when reunited full brothers compete with unreunited half brothers by the. 
same mother, and when reunited half:brothers compete with unreunited half- 
brothers. . f : : 


.. , (xv) The whole of the Ddyabhéga section on inheritance reeks of ‘the 
” religious ‘benefit theory explained in a most comprehensive manner. Mitdksharé 
denies that sapindaship is a matter of religious benefit but in such an odd manner 
that one may doubt whether he is.correcting Jimūtavāhana or a predecessor of 
Jimütavähana of whom we have now lost sight. We read, in Ydjnavalkya I 51, 
that sapindaship must not be understood as a handing on of the pinda which has 
to be offered in the §rdddha, for if that were the case there would be no‘sapindaship 
with one’s mother’s issue or one’s brothers’ sons (one must read here “ bhratroya- 
pitroya”); paternal uncles and so on. This is the strongest piece of evidence for 
VijiGnesvara’s never having ‘read the Ddyabhaga, though it neither strengthens nor 
weakens the case ‘regarding Fimittacdhana’s having.read the Mitakshard. Of course 
Jimittavahand’s explanation of the significance of sapindaship-in inheritance is very 
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‘much wider than this. ` VijfidneSvara’s point is that one’s uterine brothers, ‘one’s 
brothers’ sons and one’s. paternal uncles cannot be called sapindas, if one under- 
stands the word in the sense of “ those who have identity of pinda, i.e., those who 
offer the same type and quality of pinda”. At that rate brothers. alone would be . 
sapindas. Since that is not the case, the true meaning of sapinda must be ‘connected by 
particles of the same body.” ` But it must*be repeated that the Mitakshara nowhere 
_ distinctly denies that the r-ght to perform śrāddhas has a significance in determining | 
priority of heirs. ie: . . 


(xvi) Sarvadhikari, in his analysis of the arguments of the two authors has 

shown that Jimtitavahana desired agnate and cognate bandhus to take in a different . 

manner from that envisaged .by-the Mitdkshara. Cognate bandhus were intended 

to take immediately after agnate’ bandhus in the same class, whereas in the Mitakshara 

_ all agnates precede cognates. ‘It must be remarked that the whole analysis depends 

upon a-number of conjectures, and the subject is still in an unclear state. At any 

rate no evidence exists that the one author was correcting or amplifying the views 

.of theother. Had a clear statement been found the present doubts would not exist, 
and Allahabad and Madras would be at one on heritable bandhus. 

A final point reeds to be mentioned : Fimitavdhana often pours scorn upon an 
opponent. There is no ground for thinking that this is Vijñäneśvara, Fimittavdhana’s 
chief opponent (Ddyabhagza II 64) is “ he who continually explains Manu, Gautama, 
Daksa and others in a vague sense ” and thus “ demonstrates his own unsettled- 
ness.” This is Balaka, wkó is probably the same as Bala, mentioned in Dayabhaga 
XI i451 and ii 27. Kane, op. cit. pp. 283-4, tells us that he was an easterner, not 
long prior to Fimitavéhana himself. ` 5 

. Kane, op. cit.ion p. 327 quotes:some occasions when Jīmütavāhana in his 
Vyavahdramatrka seems to refer to the text of the Mitakshara. There is noclear re- 
ference, and the one which Kane has thought apt f6r quotation is a commonplace, 
.a stock illustration of types of absurdities in plaints. ; 

. From internal evidence, after reviewing all the important places where conflict 
exists between the authors, it seems undeniable that the old belief that Fimittavdhana 
wrote his Ddyabhdga to refute the Mitdksharaé is unfounded. There is so much 
against it, and nothing for it. imtitavéhana did not lack opponents even ini 1100 : 
iboth schools of thought were very old already. Jimitiavahana’s own contribution, 

‚a new evaluation of the notion of sapaindaship, is totally independent of contact 
with the Mitakshara. l j 

A piece of external evidence completes the picture. The date of Apardrka 
is well known. “Ample data-fix the compilation at about 1125. (See Kane, History 
of Dharma SAstra, Vol. I, p. 334). It can be suggested with reason that a legal 

author who did not know Apararka’s commentary could not have known the 
Mitāksharā either. Now in the commentary on Ydajfiavalkya II 121. Apararka, 
or his editorial .committee, used an argument-which would have been of great 
service to Jīmūtavāhana had the latter wanted to refute the Mitdkshard. It was 
‘used to refute those who said that a son could not have rights by birth because 
this would prevent the father of a new-born son~from performing, agnihotra and, 
other obligatory rights which must be performed with one’s own property. It is 
‘said, “ even if his property is common’ to himself and his son, nevertheléss he is 
able to perform the agniho'ra and so on, ‘either by the (implied) consent of his son: 
.or by the earning of additicnal property, the sons share having been put to one side ; 
and it is not the case that the genesis of thee (father’s) ownership comes about by 
a partition since that would deprive the father of ownership prior to the partition. For 
“ partition” ‘is the arranging ......” f l a. 
One of the logical weaknesses of the southern conception of family-joint-owner- 
‘ship as expressed in the Mitāksharā is the implication behind the twin definitions 
of diya and vibhGga. All the da@yddas have proprietary rights in one another’s 
“property by reason of their relationship ; when there are many ownerships in respect 
' of the aggregate a partition arranges who will be apratibandha owner of which. part 
of the whole. It follows that until a partition takes place among ddyddas of the 
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same class and bearing the'same -relationship within that class, no one shoud’ 
be able to-say who is independent owner of a particular part. But we find that 
the southern writers are content to talk of partitioning the “father’s” or “ grand- 
_ ‘father’s ”’_property as if there were a superior proprietary right existing prior to the 
partition in the father or grandfather. Howisthis? Surely ifall sons, for example, ' 
have rights by birth over the property -of their father, the second .son would be 
_ born at a.time when the father would have mo separate property.in which he. could 
acquire rights, qatite apart from the consideration that the father’s brothers and 
father would have sapratebandha rights over it already. In fact if partition is the 
only means of deciding who is the owner, broadly speaking, of which part of the 
family property, before a partition a father would have no ownership at all; and 
yet we see that practice and the smri texts give the father exceedingly wide powers. 


Had Fimittavahana perceived this particular mode of attack upon the Mitakshara. 
position he could hardly have failed to employ it. The. peculiar skill which is 
required of a legal author working in a field of this nature demands the utilisation 
of all possible arguments; Itis possible that, Apardrka did not realise that his 
commentary was supplying an argument against himself. The shrewd Bengali 
would not have rejected a gift of this nature. Hence we conclude that Jimütavãkana 
did not know Aparārka’s publication, and this tends to support the general conclusion. 
that he did not know the Mitdksharé either. me me, ane 
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` Law OF PRE-TRIAL STATEMENTS AND Deposrrions—-By- Sri Y. H. Rao, 
Published. by Criminal Law Publications Gudur (Nellore Dt.) S, India. 


Price Rs. 17-8-0. ` F 


y 


The Law of Pre-trial Statements and Depositions by Sri Y. H. Rao is a 
worthy. addition to our Indian legal literature. It is'written on the saine lines as 
the author’s previous publications, viz., The Law of Admissions and Confessions 
and the Law of Accomplices and Approvers. The author has in this publication 
lucidly and exhaustively dealt with the following important topics arising in our 
courts every day, wiz.,. Evidence in Corroboration or Contradiction, Dying 
Declarations, Statements in Medico-legal Documents, First information tc >the 
Police, Statements to the Police during Investigation, previous depositions as 
substantive evidence in subsequent proceedings and examination, of the accused. 
The publication covers practically every aspect of statements and depositions’ 
before trials and during trial. The case-law is both exhaustive and up to date 
and the author has not shrunk from discussing knotty points of law arising under 
these heads. The book.is bound to be very useful to Legal Practitioners, Police- , 
men, Magistrates and Judges. ` : TE 


THE GENERAL CLAUSES ACT, 1897—By Dr. Vidya Dhar Mahajan, m.A. (Hons.), 
LL.B., PH.D., Advocate, High Court Delhi. (1952). Published by. the Eastern 
Law Book Company, ‘Law Publishers, 34, Lalbagh Road, Lucknow. Price Rs. 10, 


Reference has invariably to be made to the General Clauses Act for the inter- 
pretation of words and phrases in amy Statute, Rules or Regulations made or issued 
by the Central or the State Governments. Dr. Vidya Dhar Mahajan has preparéd _ 
this book which will serve as a handy reference book to the lawyer, It is noteworthy 
that the rules for interpretation of.statutes are dealt with in the notes and all the 
decided cases are collected under the various sections of the Act. The text of the 
Act asamended by the Adaptation of Laws Order, 1950, is given andin the 
Appendices the General.Clauses Acts of the various States have been collected. 


A useful subject index is given at the end of the book. ` 
; l j : 
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a. A 
-Y THE LATE SIR MAURICE GWYER. 

It is with profound sorrow that we record the death at the age of 74 
of Sır Maurice Gwyer which occurred unexpectedly at his residence in 
Eastbourne, England on the night of October 12th, 1952. 

~ Sir “Maurice had a distinguished academic career. After holding many 
high’ posts in England including the offices of the Procurator-General and 
Solicitor to the, Treasury, he came to India in 1937 as the First Chief 
Justice of India when the Federal Court was inaugurated under the. 
Government of India Act, 1935. He held that exalted office with distinc- 
tion till 1943. He was an expert in constitutional law and because of the 
leading part he took in drafting the Government of .India Act, 1935, his 
services as the Chief “ustice of India were greatly enhanced. His tenure 
of office as Judge was remarkable. His .services were very valuable 
in interpreting constititional; questions. His scholarship and erudition are 
borne out by the ı numerous judgments rendered by him as Chief Justice 


of India. 





_ He was nominated as ViceGhancdllon of the Delhi University even 
while he was’ the Chief Justice. He held that post till his. retirement in 
1950 wlien-he-went to England. During his tenure of office, many improve- 

. ments were achieved in the Delhi University. He was always sympathetic 
to Indian national aspirations and had a great regard for and admiration 
of the ancient culture of India. 


The memory of this erudite scholar, eminent judge and constitutional 
lawyer will always live fresh in the minds of all gai 
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Tae Law or PRACTICE or IncomE-rax—By Sir Jamshedji B. Kanga, Kt., 
M.A., LL.B., Judge of the High Court of Bombay (1921-22) and Advocate: 
General of Bombay (1922-35) and N.A. Palkhivala, M.A., LL.B., Advocate, 
Supreme Court of India." (Second Edition, 1952) Published by N.M. Tripathi, 
Ltd., Law Publishers, Princess Street. Bombay-2.” Price-Rs. 40., 


An up-to-date and authoritative edition on the Law. of Income-tax is a 
“necessity”? in these days. “So many problems- cfép up-in.the- administration of 
the income-tax law and the revenue authorities’as well as assessees are in constant 
need of a reliable work. on the subject. The. second-edition of-the Law. and 
Practice of Income-tax: By Sir Jamshedji B: “Kanga and N.A. Palkhivala 
M.A., LL.B., supplies. the need very well indeed. The practising lawyer will find 
this work absolutely reliable and the-topics.are-dealt with ima. clear and analy- 
tical manner buttressed: by- ‘the relevant case-law. 


In Part II of this work, are given (1) the Income-tax Rules, (2) Notifications, 
‘Rules etc., pertaining to Income-tax (3) the Rules of the various High Courts 
relating to References and Applications to High Courts, Laws. relating to merged 
States and Part B States and (4) “Miscellaneous statutes like the Finance Acts 
from 1946-1952 and other.Acts and Ordinances. sg 


All these are bound to make the book a self-sufficient ‘and. authoritative 
book of reference essential to an Income-tax lawyer. ; 


.. Hanp Book of HINDU Law—By Mohanlal Dayalji Manek, B.A., LLM of the 
Bombay Judicial Service (Seventh Edition, 1952) Published by N.M. Tripathi, 
Ltd., Publishers, Princess Street, Bombay. Price Rs. 8. i ia 


That a law book has`run in to scven Editions really- speaks for itself. As a 
hand book on the subject of Hindu Law, it is bound to be of great use to 
students preparing for law examinations and beginners who require a-clear and 
analytical statement of the principles without undue: digressions and voluminous 
discussion on moot points. The book under review has a special feature of 
exclusive ‘utility to law: students: preparing for their examinations in that in the 
footnotes under the correspon‘ling topics relevant questions from University 
examination papers are given. This will help- the students:in testing their 
knowledge and in revising the subject for their examination. : ; 


Evidently the book has been prepared with an eye to the requirements of. 
stude its in the Bombay State. Tae Appendix of recent Acts added to the book: 
cortains only the-Central Acts and Bombay Acts. Local Acts of other States 

‘ have somehow not been given. For instance the Madras Hindu (Bigamy. Preven-’ 
tion and Divorce) Act (VI of 1949) finds no place in the Appendix.” An inclu- 
sion of Acts of all the States affecting Hindu Law would have added to’ the utility ` 
of the book as a handy reference book. - -> ; 


Instead of giving references to cases-to only one report more copious refe- 
rences could have been given by ifcluding refereaces to the official reports 13- 


well as prominent private reports. ` 
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WHETHER SUBORDINATE CRIMINAL COURTS HAVE INHERENT 
= POWER. 
Contributed by K. V. SUBRAMANYAM, B.A., LL.B., Advocate, Nellore. 

It is a matter of common experience that, sometimes subordinate criminal 
Courts refuse to exercise inherent power merely because. no express provision can be 
found in the Criminal Procedure Code for that purpose. Section 1 51, Civil Pro- 
cedure Code, provides : “Nothing in this Code shall be deemed to limit or otherwise 
affect the inherent power bf the Court to make such orders as may be necessary 
for the ends of justice, or tc prevent abuse of process of the Court.” Section 561-A 

_ of the Crifninal Procedure Code provides : “ Nothing in this Code shall be deemed 
to limit or affect the inherent power of the High Court to make such orders as 
may be necessary to give effect to any order under this Code, or to prevent abuse 
of the proċess of any Court or otherwise to secure the ends of justice.” Section 151 
of the Civil Procedure Cod2 saves the inherent power of all Courts whereas section 
561-A of the Criminal Procedure Code saves the inherent power of the High Court 
only and is‘silent as regarcs any such power of the subordinate Criminal Courts. 
On account of this omission, whenever the subordinate Criminal Courts are requested. 
to exercise the inherent power, they refuse to exercise it saying that they have no 
inherent powers and that. there is no provision to that effect in Criminal 
Procedure Code. ' But this view is not correct. 


The Criminal Procedure Code and the Civil Procedure Code are not exhaustive. 
There are cases which are rot provided for in them. It is obvious that law cannot 
make provision against all contingencies. The Legislature can foresee only the” 
most natural and ordinary events. We can never expect a Code to make provisions 
against all inconveniences which are infinite in number. Sir Barnes Peacock, C.J., 
in Hurro Chunder Roy Chowdury v. Shoorodhonee Debia!, observed that we should do 
well in construing the Acts of the Legislature, to take for our guidance Domat’s 
remark that since laws are general rules, they cannot make express provision against 
all inconveniences, which are infinite in number, so that their- dispositions shall 
express all the cases that may possibly happen. 

‘In the circumstances stated above, we cannot say that Courts have no power 
to do justice, or redress a wrong merely because there is no express provision in 
the Code to meet the requirements of the case. In Narsingh Das v. Mangal Dubey, 
Mahmood, J., observed as follows : i -o A 
Å—— Maam. 

1. (1868) 9 W.R. 402. . © © a, (1882) LL.R. 5 All. 163 (172). 
J—3 
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“ Courts are not to act upon the principle that every procedure is to be taken 
as prohibited unless it is expressly provided for by the Code, but on the converse 
principle that every procedure is to be understood as permissible till it is shown. 
to be prohibited by the law. As a matter of general principle promibicions cannot 
be presumed.” 


Every Court whether a civil Court or e must therefore in the absence 
of express provision in the Code for that purpose be deemied to possess, as inherent 
in its very constitution, ‘all such powers as are necessary to do the right and to. 
undo a wrong in the course of the administration of justice. This is based on the 
principle, quando lex aliquid alicui concedit, “concedere videtur. id sine. quo.ves . ipsa-esse-nor 
potest. When law gives a person anything, it gives him that without which it canńot 
exist.. Every Court has an inherent power to make such orders as should be made 
ex debito justitiae and every Court should have in view the shortening of litigation 
preventing duplication of proceedings and saving the parties from harassment 
and expenses. Mr. Justice Carr in Fakir Muhammad v. Emperor! observed as 
follows.: . 3 re : Da 

“ Tt does not, of course, necessarily follow that because a certain course of 
action is not expressly authorised by the Criminal Procedure Code that” course 
may not be followed. It is impossible to provide in any Code for every possible 
combination of circumstances and a Criminal Court has the inherent power tó 
take any action pecessitated or rendered desirable by the circumstances, ‘provided. 
that such action*will assist the Court in doing justice in the case and ‘is consistent 
“with the actual provisions and the principles of the Criminal Law.” 


In Pulin Behari Das v. Emperor?, it was laid down that Criminal“ Courts; 
no less than Civil Courts, exist for the administration of justice, and the Courts 
of both description have inherent power to mould the procedure subject to the 

statutory provisions applicable-to-the matter in hand, to enable them to discharge 
their functions as Courts of justice. See also Shaik Ahmad Ali v. Ke eenoo Khan?« 
- In Budhulal v. Chatiu+, Mookerjee, J., observed as follows : 8 . 


“I am not unaware that the ‘Criminal Procedure Code doesnot. contain 

a provision cotresponding to section 151 of the Civil Procedure Code ; ; but that 
section does not lay down any‘new principle, it merely embodies’a legislative recog- 
nition of the inherent power of the Court to make such order as may be necessary 
for the ends- of justice. This inherent power is in no sense restricted in application 
t6icivil cases; it is- equally applicable to criminal matters. The power’ is not 
“capriciously or arbitrarily exercised, it is exercised ex debito’ Justitiae to do that real 
and substantial justice for the administration’ of which, alone Courts exist, but. the 
Court, in the exercise of such inherent power, must be careful to see that its decision 
is based on sound general principles and is not in conflict with them or with the 

ixitentions , of Legislature as indicated in statutory pr ovisions.’ 


“Similarly in’ Rahim Sheikh v. £mperor® Buckland, J., said + 


“ So far as it deals with any point specifically, the, Code of Criminal Pra- 
cedure must be deemed to be exhaustive and the law must be ascertained by. reference 
to its provisions ‘but where a‘case arises.which obviously demands interference and 


me i a eae on Va 


- (1926) 27 Cr.L:J: 1084: ILR. 4 Rang: (1915), 18 Cr.L.J. 497 at p. 505°: “LLR 
106: A.J.R. 1926 Rang. 180. : , n Cal, 816 : A.I.R.. 1918 Cal. 850. `<: 


a... (1912) 13-Cr.L.J.-6c9. - er 2 - (1928) LLR 5° ee 875- +~ 
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it is not within those for which the Code specifically provides, it would not be reason- 
able to say that the Cou-t had’not the power to make ‘such order as the ends of 
justice require.” This wes quoted with approval in Pigot v. Ali Mahammad Mandal? 1 


In Hansraj Harjivan v. Emperor*, Gruer, J., observed as follows : 


“ Tt is said that Criminal Procedure Code is an exhaustive one. That is so 
only with regard to matters specifically dealt with by it. Absencg of any provision 
‘on a particular matter dces not mean that there is no such power and the Court 
may act on the principle -hat every-procedure should be understood as permissible 
till it is shown to be prohibited by law: Muhammad Sulaiman Khan v. Muhammad 
'Yarkhan? and Rahim Sheikh v. Emperort. . 


In view of the above, it-is clear that every subordinate Criminal Court ks 
inherent power.to make such orders as are necessary for the purpose of doing that 
real and substantial justice for the administration of which alone the Courts of law 
exist. The same view is expressed by Justice Misra in Ram Cherey v. Ram. Priya Das’ 
in the following terms: “ There is no doubt that the inherent powers of the High 
‘Court as well as, of Criminal Courts generally are wide but the powers so recognised 
‘by Jaw are designed to meet only those cases for which there is no provision in the 
Code.” ‘ 


~ 


IS AN APPLICATION UNDER SECTION 87 OF THE MADRAS HINDU 
RELIGIOUS AND CHARITABLE ENDOWMENTS ACT 
' ONE IN EXECUTION? 


Contributed by D. SUNDARESA IvER, B.A., B.L., Pleader, Cuddalore N.T. 

In.a number of cases it has been held that the executing Court has no juris- - 
diction to question the correctness, legality or propriety of the decrees it is.called 
upon to execute. The validity of a decree on the basis of an unregistered award, 
of decrees passed against persons under disability without proper representation, 
of saleability of properties and of liability to arrest, even ‘though such orders should 
not have been passe, execution of final decree in mortgage suit even when no 
preliminary decree had been passed—all thes are not capable of being challenged 
‘in execution. 

Proceedings for delivery of possession under section 87 of the Madras Hindu 
Religious and Charitable Endowments Act are in the nature of execution pro- 
ceedings by reason of the proviso contained in the section itself which requires the 
Commissioner to hear the parties likely to be affected and consider their objec- 
tions if any before i issuing the certificate. - 

Happel, J., held in Kinnayakka v.: Naranappayya®, that an application for delivery 
under section 78 of the earlier Act was in the nature of an application for execution. 
`s Satyanarayana Rao, J., who delivered the jtidgment of the Division Bench in 
Parankusam Rangacharyulu `v. Pernamitta Venkatanarasimhayya’, expressed inability 
to coriéurin the opinion of Happel, J., on the ground that the order of the Board 


` 





ret (1920) I.L.R. 48 Cal. 522 (528) (S.B.). a A.LR. 1951 All. 435 at p. 436. 

= AIR 1940 Nag. 3g0™at p. 3992. © ~ (1946) 2 M.L.J. 1115- 
3. (1889) I.L.R. 11-All. 267'at p. 287 (F.B.). A (1949) 1 M.L.J. 200.. e, 
4. (1923) LL.R. 50 Cal. 872 at p.-875. AERE 
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according to the law then embodied in the section contemplated no enquiry. The 
learned Judge stated that “ there would be considerable force in the contention 
that an application for delivery was in the nature of an application for execution 
if there was a prior order of the Board between the parties (sic) holding that the 
property belonged to the temple or the trust ”. ` He instanced the case of Baijnath 
Sahai 'v. Ramgut Singh! to show that the case ‘before him lacked the elements to be 
found in the Pri¢y Council case. That was a case where a certificate was issued 
by the Collector specifying the sum of arrears of revenue due and the person from 
whom it was due. The certificate was treated by reason of the language of section 7 
of the Bengal Act VII of 1880 (Public Demands Recovery Act) as having the effect 
of a decree and proceedings in pursuance thereof as in the nature of execution pro- 
ceedings. Similar provisions have been made in section 87 of the new Act. 


The ground on which the Division Bench refused to treat the order of the 
Board as a decree and an application for delivery as one in enforcement of the right 
given thereunder therefore no longer exists. 


Section 87 of the new Act provides for an enquiry and consideration of objections 
before the grant of certificate and also provides that the certificate shall be con- 


clusive evidence that the properties to which it relates belonged to the religious 
institution. 


It is clear that if the Commissioner makes the enquiry and grants the certificate, 


it will have all. the force and effect of a decree subject only to its being displaced 
by the decision in the title ‘suit provided for® 


There is now no scope for enquiry of any sort before the judicial functionary, 
no question of discussion whether the Commissioner’s certificate is valid even though 
it should include properties that are strictly not religious endowments as defined 
in the Act. The Magistrate of rst class has merely to execute the order’ of the 
Commissioner embodied in the certificate, for the present section 87 requires the 
Commissioner to pass the order after enquiry and the certificate will have the force 
of a decree as in the Privy Council case abovementioned. 


Before Basheer Ahmad Sayeed, J., a contention seems to have been advanced 
in Vedantam Narasimhacharyulu v. Pothuri Kotayya? that section 87 permitted a sum- 
mary enquiry, but that the summary jurisdiction cannot be exercised where disputes 
relating to title were raised. The Court upheld that contention. The learned 
Judge held “that the scope of section 87 is not in any way different from the scope 
of section 78 in so far as the-remedy of summary procedure is provided i in order 
to get hold,of the propertiés”. But there is a difference however. The learned 
Judge refused to treat the certificate in that case, as conclusive because it was issued 
before the rules prescribing the form of the certificate had been issued. But for, 
this. impediment the certificate should have:been treated as conclusive. 


No reason was assigned by the learned Judge when he summarily rejected the 
contention raised before him based on sub-clause (a) of section 103 that “the certifi- 
cates issued by the Board under section 78 of the said Act shall be deemed to have 
been validly ‘issued under that section, notwithstanding that the certificates were 
issued before the making of rules prescribing the manner of their issue”. “ Even 





1. (1856) I.L.R. 23 Cal. 775: L.R. 23 I.A. 45 2. (1952) 2 M.L.J. 277- <7 7 
- (P.G.). i 
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this explanation” the learned Judge said, “in my opinion 1s not of much avail 
to the learned counsel for the respondents ”’. ae 


Probably if the sub-clause had: stated “‘ before-the making of rules prescribing 
the form of the certificate” instead-of “ prescribing: the manner of the issue ”, the 
difficulty would not have arisen. -It’must be admitted that it is bad draftsmanship 
«to use the words “ manner of issué ”, when what is required to be prescribed by the 
section is the form of the certificate. ° aes, e 


The cases hit by this bad draftsmanship are likely to be few however. In any 
event the mischief should be remedied by an Ordifianice as temples cannot be made 
to suffer on account of defective déaftsmanship. <+2+.- i 


' unnecessary for the purpose of the decision. - -- 


The decision of Basheer Ahmed Sayeed, J., -who thought that the certificate 
was invalid, can be rested on that ground alone. Jurisdiction, summary or com- 
plete, to decide questions of title there does not’exist under section 87 of the Act. 
It does not mean that objectors can after issue of certificates propound questions of 
title and oust the jurisdiction of Courts. A different view will lead to startling 
results. All that refractory persons who are in- possession of temple properties have 
to do then would be to raise a claim’of title and say that they are bona fide claimants 
and that the Court under section 87 cannot investigate questions of title and there- 
fore that their possession should be protected. This cannot be the intention of law. 





- ` ` ` Es 


24 z THE MADRAS LAW JOURNAL. : . [1952 


The judgment of Mr. Justice P. N. Ramaswami in Nallamuthu Chimpireyya. and 
others' states the effect of the change introduced by section 87 on the earlier legis- 
lation correctly. ` His Lordship repelled the contention that the Joint Magistrate 
had no jurisdiction under section 87 of the Act to deliver possession of the property 

` when a civil suit was pending in respect of the same subject-matter and dismissed 
the objection as meaningless. 


In the context however it is somewhat difficult to follow the learned Judge 
when later on in the concluding. portion of the judgment he makes some obser- 
vations about the procedure to be adopted by the Magistrate’ in the “ decision ” 
of the application. . They are, speaking with respect, not warranted by the terms 
of the section which requires the Magistrate only to find out whether the applicant 
has been appointed as a trustee or whether the- properties included in the appli- 
cation are comprised in the certificate granted by the Commissioner. i 


There is no scope, as already stated, for enquiry of any other sort within the 
four corners of section 87 and no scope therefore for any decision either. The need 
for the decision of the Magistrate being in conformity with the provisions‘ of the 
‘Criminal Procedure Code. namely, stating the point for decision, the decision and 
the reasons for the decision is not one that arises under the terms of the Act. 
His Lordship’s statement in that regard extends the scope of the order which is 
merely to direct delivery. Furthe? it imports the provisions of Criminal Procedure 
‘Code to’a Special Act that does not provide for its incorporation. ees 
Oi the whole however ‘the learned Judge has noted correctly the effect of the 
‘change introduced by section 87, that it is a summary and expeditious method of 
‘putting the trustee in possession, and ‘that it is not to be undermined by type design 
‘contentions “ which merit no encouragement at our hands.” ` tg ve 


a 





oe oy (1952) 2 M.L]. 441. i as 


Ti] ; l THE MADRAS LAW JOURNAL. 25 
aces - ov. 2° BOOK REVIEWS. 


"Yiwu Law m Buarar (Third edition), 1951—By M. N. Srinivasan, B.Sc. 
(Hons.), LL.B., Advocate, High Court of Mysore-Bangalo’e. Published by: 
Anandram & Company, No. 439, gth Main Road, Malleswaram, Bangalore 3. 
Price Rs. 20. ace 0 


" We had occasion to review earlier. editions of this work in our columns and 
itis g.atifying to note that suggestions made therein have been adopted by the 
Author in the, present edition. The earlier editions dealt with Hindu Law in 
Mysore and stress was laid only on the law as applicable in Mysore. In the. 
- present’ edition the Author has extended the scope of hs work a:d striven and: 
succesfully too—to present the Hindu ‘Law, as it: is applicable to-day in the 
Bharat, with clarity and precion ani without - un-lue elaborat’o1, or digressi )n:; 
deals with the var ous-top cs in `a critical and analytical way. This will pro side: 
a suitable text-book for students of law, as well as a handy reference ovk to the 
Bench and the Bar alike. o g : 7 - 


Tue Hinnu Law or RELIGIOUS AND CHARITABLE Trust ( Tagore Law’ 
Lectures, 1936, delivered in August, 1951).—By Bijan Kumar Mukherjea, M.A., 
LLD., Judge, Sup.eme Court of India. Published by Eastern Law House, Ltd.,. 
Calcutta. ` Price Rs. 20. ` . : St 

These Lectures were delivered by the Author as the Tagore Law Profes‘or 
in August, 1951, at the invitation. of the Calcutta University. The liw as to 
Hndu Religious ani Charitable Trusts administered in the country to-day `s to a 
large extent Judge-made law which is based on te principles of Equity i ı Engla id. 
and customs and-usages of this country, The Author discusses the basic principles 
that lie at the root of the different principles as shaped by Judicial, pronounce- 
ments and makes a critical study of the case-law ‘on the subject. The Index and. 
the Table of Cases add to the utility of this work wh ch is bound to rank as an, 
authoritative and encyclopedic- text-book on the subject. cee ie 


~ SASTRI GOLAP CHANDRA SARKAR’S Hivbu Law (Abridged).—By Rishindra. 
Nath Sarkar, M.A., B.L. (Fif h edition), 1952. ` Published by Jurists Law Emporium,, 
26/B, Sankaritola Street, Calcutta 14. Price Rs. 5. ° . o 


The abridged ‘edition of Sastri Golap Chandra Sarkar’s Hindu Law, one’ of* 
the classic text-books on the subject, is really a boon to students of Hindu Law as. 
it gives a concise and accurate statement of the law dealing with all the different 
schaols and showing ‘the modifications of the law by legislation. In this bok a 
topic on’ Mimamsa rules of interpretation, some knowledge of which is’ essential: 
for students of Hindu Law, has been included. The notes on leading cases will 
be, very -u‘eful. for stu ‘ents preparing for: examinations and beginners. ‘This 
bridgment is by: the original Author’s son, ` Rishendra Nath Sarkar who. has. 
edited many of the more recent editions of the original work.. 2 ai 





_ LEGISLATION AFFECTING Hinbu Women.—By Rishindra Nath Sarkar, M.A., B.L., 
Advocat: Calcutta High Court (Seconi ed tion), 1951. Published’ by Jurists 
Empo-ium, 20/B, Sankar:tola Street, ‘Calcutta 14. ‘Price Rs). 8. -° -i 
. - Rishindra Nath- Sarkar, .m,aj B.É., Advocate, Calcutta High Court, is well 
known as the-editor of Sarkar: Sastri’s' ‘Hindu “Lew, Fifth to Eighth editions and 
many other -books on topics of Hindu Law. The Author’s knowledge. and. 
éxperience in this branch of law have been utilised to give a compilation of alf 
Statutes- {Central and States) affecting Hindu women.’ The . various’ Acts- arë- 
annotated and cases-decided - under the Acts have been noted under the appro- 
priate sections. - -= . : 
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Acts relating to right to property, inheritance, marriage, divorce, mainten- 
ance, prevention of dedication of women as Devadasis have all been collected in 
this edition. The book will be useful to legislators, lawyers and people interested 
in women’s welfare. ae. i Jo 


Tue. LAW or DEMOLITION WITH.: HINTS oN MEASUREMENT. —By R.L. Shukha, 
B.A., LL.B. (1952). Published by H nd Puvlish ng House, Law-book Sellers and 
Publishers, 392, Rajapur, Allahabad. Price Rs. 6. . 


There is no separate codified law of demolition in India and the Author of 
this small book has collected the scattered case-law on the subject as well as the 
available law on the subject. The topic is an important branch of the Law of 
Injunctions. The book deals with the right to ask for demolition arising out of 
infrinyement of privacy obstruction of passage of light and_air, or blocking water 
way or flow of water and constructions creating nuisance. There are special, 
chapters on the discretion of the cou tin granting relief and inter m injunct ons 
and also hints on measurement. A book on this branch of law is welcome to 
both Ben-h and the Bar. The addition of forms of pleadings would have i 
enhanced the utility:of: the work. — : í 


MEDICAL JURISPRUDENCE AND, ToxicoLocy.—By J. P. Modi, L. rRoap&s. . 
(EDIN.), L. R. v. P. s. Glasgow), (Eleventh Edition), 1952. Published by N. M. 
Tripathi, Ltd., Princess Street, Bombay. Prise Rs. 24. i . 


We welcome this new edition of the author’s well-known text-book -on 
Medical Jurisprudence and Toxicology. It is easily the stan lard text-book on 
the suyject. In dealing with offences relating to the person under the Indian 
Penal Code one is faced with the necess'ty for a clear and precise knowledge of 
the relatve principles of Medical Jurisprudence. The author has spared no 
pains to discuss the various el-me its that go to make an offence and has clearly 

‘set out the application of the princ’ples necessary for proving or defen ‘ing 
charges of such offences from the medico legal point of view. In the present 
edition the author has added new sections on In-est, Calcium hydroxide, Calcium 
oxide and Radio-xctive subst nces. The plates and ill istrations mostly by 
photographs help to understand the subject better: We are sure that this book 
will be of great utility to the membe’s of the legal profession as well as medical 
prictitioners, Police officers an! Coroners who may have to take part in the 
administration of criminal law in var'ous capacities and at various ‘stages. 





CRIMINAL TRIAL AND Jupcment.—By H. P. Varshni (Sessions Judge, U.P), 
1952. Published by Eastern Book Company, Law Publishers, 34, Lalbagh Road, 
Lucknow. Price Rs. 12-8-0. : 


We welcome this handy book which aims at providing a key or guidance to 
those engaged i1 hearing and conducting criminal trials. The charts of the 
Criminal Procedure Code and the Penal Code given on the fly leaves at the 
beginning’ and end of the book helps.a great deal to understand the scheme of the 
two codes even for-a beginner and will facilitate study of the subject even by a 
novice. ee 

In the present day there is an abnormal increase of crimes and consequently 
increase in criminal wo:k in Courts and the separation of th: judiciary and 
executive will gradua'ly create a better system of cr minal ad-ninistrat‘on in the 
country. The present book will help to make for greater effic‘ency on the part of 
the Judi iary, Magi trates, Potice Officers and others engage ! in the administration 
of justice. We are sure that this book will be popular with thé members of the 
profession as well as Police officers conducting prosecutions. 
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MINORITY IN HINDU :LAW -AND COMPETENCE, ‘TO ADOPT 


- BY ° oo 


S. VENKATARAMAN. 
The Indian Majority Act, 1875,. expressly provides by section 2: “ Nothing 

herein contained shall.affect the capacity of any person, to act in the following 
matters—marriage, ‘dower, ‘divorce and‘ adoption ”.- "This is for-the reason that 
in the specified matters the. personal law of the’ parties is, intended. to apply. The 
term "capacity? méans generally ‘ power’, ‘ ability’, ‘faculty for doing anything 
in particular ’, ‘ position °, * condition’4, ` It stands distinguished from ‘ competence ° 
which signifies ‘ fitness ’, ‘possession of sufficient qualifications for-doing a thing ’*. 
Prima facie it looks as if the power, for instance, to adopt will exist if a Hindus has 
attained majority under the Hindu Law. while his competence to adopt may depend 
on other factors as well, such as, his being sonless, his ability to understand the 
nature of the transaction, ‘etc., Equally it seems that when a husband possessed 
of the requisite capacity has authorised his wife to adopt a-son to him, her minority. 
need not be a bar to. her. acting on the power provided she can understand, the 
nature of the act. The power having been supplied to her from outside,. the ques- 
tion will be only about her fitness to act on the power. In this view, to place the 
husband and the wife on a par as-to:age requirement for purposes: of adoption 
may not be: justified. In the case of the. wife, it may well be that, though she may 
not be a major in the eye of her personal law, she may yet adopt a son to her husband: 
in pursuance of an authorisation given by him to her in, that behalf, if she has 
reached an age when she can-grasp the significance of the contemplated transaction.: 
A certain measure of analogy is afforded by. the principle that while a principal 
must be a major an agent may be a minor even. Again, adoption is spoken of as an 
imitation of nature.. In nature, a person.may have a son even ifhe has not attained 
majority. In Bhagwan Baksh Singh v. Mahesh Baksh Singh®, it was held by.the Judicial. 
Committee that the statement of Taylor that the lowest age at which a, boy is known, 
to have become a father is 14 cannot apply,to a country like India with different. 
climatic conditions, and fatherhood may be attained even earlier. ‘In the case of 
women, maternity before attainment of majority under the. personal law is not 

infrequent. The analogy of adoption imitating nature does not compel any linking 
up of competency to adopt with the'age of majority. Looking to the institution of, 
marriage, under the law, minority does not. invalidate a marriage among. Hindus 

even after the passing of the Child.Marriage Restraint Act, 1929. Hindu marriage. 
involves, the acceptance of the bride. It casts obligations on the bridegroom, such: 
as, the liability to maintain the wife from the moment of marriage. Section, 68 
of the Contract Act takes note of a minor being liable that way. In adoption-also, ; 
there is acceptance of the boy and there is incurring of obligations by the adopter. 

If in the case of marriage, minority is not an invalidating factor, there is no special 


reason why it should have a different effect in’ the case of adoption. ` 


r 





1. Oxford Dictionary, Murray, vol. 2, part `2. Ibid., part 2 p: 719. 
I, p. 89.. 3. (1936) 69: M.L.J. 868 (P.C.). 
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| There is no rule of Hindu Law relating to adoption either with reference to 
the mental capacity required or to the age of majority. According to the Daya- 
bhaga law majority is, attained at the commencement of the sixteenth year both 


for males and females, that is, on the completion of the fifteenth year (aàg 
ieia). Till the end of the’ fifteenth year a person isa minor (wa SET) ; 


see Mothòor Mohun Roy v. Soorendro Narain Deb1, Cally Churan v. Baggobutty?, Madhu- 
sudan Manji v. Debigovinda Newgi*. In Madras, in Sattiraju v. Venkatasami*, Sadas 
siva Ayyar, -J., considered that majority was reached on the completion of the 
fifteenth year. A different view is found in other decisions, Shivji v. Datu®, Reade 
v. Krishna. In Aravamudha Iyengar v. Ramaswami Bhattar”, the latter view has been 
accepted. A text of Narada says : : 


THY: GEA AN STATA | 
as qiemgte Gaosaa aA | 
oo: OE agg: aaa: Mata | 


A child is comparable to aù embryo up to his eighth year. A youth who 
has not reached sixteen is termed a poganda. Afterwards he is not a minor and 
is independent, in case his parents are dead. According to the authoritiés, a 
poganda is aboy below sixteen years of age. It looks therefore that it is on the 
completion .of the 16th year that a person ceases to be a minor, according to sas- 
traic authority. , 


>“ “The case of an adoption by a minor widow is sui generis. She acts not for 
herself but for her husband. It is admitted that the validity of an adoption ‘is to 
be determined by spiritual rather than temporal considerations. It is however 
pointed out that though the object of adoption is religious the act of adoption itself 
is secular: In Shoshinath Ghose v. Krishnasundari Dasi®, Sir James Colvile observed : 
‘© They are very far from wishing to give any countenance to the notion that there 
can be such a‘giving ‘and taking as is necessary to satisfy the law. Even in a case 
of Sudras, by mere deed, without an actual delivery of the child by the father...... 
The mode of giving and taking a child in adoption continues to stand on Hindu 
Law and Hindu usage...... ‘It would seem, ...... , that, according to Hindu 
‘usage, which the-courts should accept as governing the law, the giving and taking 
in adoption ought to take place by the father handing over the child to the adop- 
tive mother, ‘and’ the adoptive mother declaring that she accepts the child in adop- 
tion.” The corporeal delivery of the boy is to be made with the declaration 
“I give the child in adoption’ and the acceptor should receive the boy saying 
“© T take the child in adoption”. Referring to the observations of the Judicial 
Committee cited above, in Govindayyar v. Dorasami®, it was said: “ It shows fur- 
ther that in-laying down the rules, the Judicial Committee had before them what 
actually takes place when a final adoption is made with ceremonies, and that they 
rejected as superfluous the merely ceremonial observances as contradistinguished 
from the specific secular act and declaration which constitute the form: in which 
the intention to give and to take is manifested during the ceremonial”. It may 
be noted that the giving and taking are spoken of as a specific secular act. In 
Santappayya v. Rangappayya’®, in considering the effect of pollution in regard to an 
adoption, Muttuswami Ayyar and‘Best JJ., remarked that the gift and acceptance 
in adoption are secular acts. In the light of these statements, Satyanarayana 





Rao, J., has, in Aravamudha Iyengar v. Ramaswami Bhattar? laid down: ‘‘ It cannot 
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... be gainsaid that the act of adoption consists of two elements the giving and 
taking, z.e., the giving of the boy by the parents and the taking of the boy by the 
adopter and the performance of datta homam. .... Of these, it cannot be 
disputed that the giving and taking the boy is the most essential part of adoption.” 
The learned Judge proceeded to say : “ The adoption no doubt-also is a religious 
act; but the vyavahara or secular element in it cannot’ be ignored. In order 
to perform a legal transaction, Hindu Law requires that the person should have 
attained the age of majority without which there is no validity for the transaction. 
Whether the adoption is made by a male or whether he gives* an authority to 
his widow to adopt or even if the widow makes the adoption either under the autho- 
rity of her husband or after obtaining the assent-of the sapindas, the act can be 
done and authority can be given only if the person attained majority according 
to Hindu Law”. The rule, so stated, is attractive and has the great merit of 
simplicity and will also ensure uniformity between male and female. The ques- 
tion, however, is whether it is warranted: It may:be noted en passant that even 
the extreme suggestion has been made that the validity of the adoption by a minor 
‘ought not to be treated as a religious matter at all. Thus in Murgeppa v. Kalawa}, 
Heaton, J., observed in the course of his judgment: “In our courts we deal 
with adoptions not as matters of religion, but as they affect property. Ifan adoption 
were a matter of religion and nothing more it may be that a child would be capa- 
ble of performing the adoption validly as soon as she was big enough and ‘strong 
enough to take the adopted child in her lap. But if we come to look upon adoptions, 
as we do, not-merely as matters of religion but as matters affecting property, then 
we must consider. . . whether a person making an adoption is capable of volition 
of his or her own”. It has been recognised ‘in Aravamudha Iyengar’s case? that 
“ the observations of Heaton, J., in the judgment may not be correct in the light 
of later decisions”. The secular view of adoption had also found .some, coun- 
tenance from the Judicial Committee, probably for the last time, in some ofits 
observations in Veerabasavaraju v. Balasuryaprasada Rao’, where Mr. Ameer Ali in 
discussing the question as to the consent of what sapindas was requisite for an 
. adoption by a widow in a divided family, remarked that rights to property cannot 
- be left out of consideration and referred to the opinion expressed by, Golap Chandra 
' Sarcar Sastri in his Hindu. Law of Adoption at page- 259 that adoption is more a 
temporal than a spiritual institution. Adverting to this it was.observed by Sir 
Madhavan Nair in Ramasubbayya v. Chenchuramayya*: “That the above secu- 


the judgment of the Board in Amarendra’s case®”. Sir Madhavan Nair went on to 
say: “Their Lordships do not desire to labour this point as in their view the 


1. (1919) LL.R. 44 Bom. 327. 5. (1933) 65 M.L.J. 203: L.R. 60 LA. 242: 

2. (1952) 1 M.L.J. 251, 260. LL.R. 12 Pat. 642 (P.C.).: 

peer "36°M:L.J. 40: L.R. 45 TA. -465: 6. (1876) L.R, 3-I.A.-154:- LL.R.. 1 Mad. 
P.G. 69 (P.C.). ‘ f 


LL.R. 41 Mad. 998 -(P.C.). 
4. (1947) 2 M.LJ. 39 (P.G.).. 


~ 


30 THE MADRAS LAW JOURNAL. [1952 


ously insisted upon elsewhere, viz., that the validity of an adoption is to be deter- 
mined .by spiritual rather than temporal considerations, that the substitution of 
the deceased for spiritual reasons is the essence of the thing, and the consequent 
devolution of.property a mere accessory to it. If, according to these decisions, the 
validity of an adoption is to be judged from spiritual considerations there is little 
warrant for confining the principle to the object of the adoption as distinguished 
from'the act of adoption ‘which is nothing but the, implementation or carrying out 
of that object, or, for séparating the two stages of adoption, the corporeal delivery * 
and acceptance ‘of the boy on the one hand and performance of ceremonies on 
the other hand as attracting different legal requirements in relation to compe- 
‘tence. There is nothing to suggest that a requirement governing purely secular 
„transactions should be satisfied in regard to, the first stage though it need not be 
satisfied regarding the second. If in Santappayya’s caset, there was a reference to 
the first stage as secular that was with reference to the effect of pollution which is 
relevant only as affecting the efficacy of ceremonies. It is really the decision to 
adopt and the selection of a boy for that purpose that call for the exercise of under- 
standing. judgment’; the implementation of it by actual adoption is relatively only 
a mechanical act.: In marriage also, the bride is given with a specific declaration . 
of the donation and the intention to give, and the bridegroom accepts. It has 
not been suggested that the transaction will.be void if the donor was a minor under 
the ‘personal law or. if the acceptor suffered under that disability. In fact, the 
transaction was till recently a matter arranged by the parents or guardians of the 
respective parties. It may be unwise to push analogies too far. This much may 
however be said. Minority under the personal law per se will. not be a disquali- 
fying factor ‘in an adoption. Here also the disinterested advice of the guardian 
if it could be appreciated by the minor may help. In Ranganayakamma v. Alwar 
Setti?, Collins, `C. J., and Muttuswami Ayyar, J., observed: “ Though under 
Hindu Law a minor might make a valid adoption for the spiritual benefit of her 
husband, yet there must be cogent evidence to show that she did so under the 
‘intelligent and disinterested guidance of her legal guardian seeking bona fide’ to 
provide for a spiritual necessity with due regard to her interest so far as it is com- 
patible with such necessity”. This .observation recognises that minority per se 
‘is no bar to a person adopting. Only in order that the act may bind her it should 
be shown that it was done with the. guardian’s advice. This does not, however, 
suggest that even where there is available the intelligent and disinterested advice 
of a guardian the minor must act accordingly and make an adoption. -Whether 
‘to adopt or not is entirely a matter for the minor to decide and so it would follow 
‘that éven where a guardian’s advice is available the minor should be in a posi- 
tion to understand its significance and effect. Presumably, it is for this reason 
‘that’ decisions have laid down that the adopter should have reached the years 
‘of discretion, not so much to understand the meaning of an adoption and make a 
choice of the boy but to resist pressure from interested relatives. This aspect of 
the matter is adverted to by Macleo1, C. J., in. Parvatava v. Fakirnath®, The learned 
‘ Ghief-Justice observed in the course of his judgment: ‘It is not entirely a quese 
‘tion of intelligence but.it is more a question of her power to resist the influence 
- which her elders will exercise and must naturally exercise over her actions”. In 
` thé case of a minor widow this consideration assumes special: importance for the 
reason that but for the adoption she could retain and enjoy for her entire lifetime 
the property left by her husband. It has been pointed out that even treating 
adoption as a secular act, the adoption by a minor will not necessarily be void, if ` 
the act'is on the facts found beneffcial and the minor had actually reached an age 
“when its significance could be understood by the minor. This aspect of the ques-' 
tion is elucidated in Rajendra Narain Lahoree v. Saroda Soonderee Dabee*. Dwarak- 
nath Mitter, J.,,.who delivered the leading judgment in that case observed in the 
course of his judgment: “It is further argued that adoption has been treated 
by Hindu lawyers under the head of ‘ civil acts’. But this circumstance cannot 
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affect the real character of the ceremony which is’ essentially founded upon reli» 
gious considerations. Supposing, however, that adoption is-a civil: act, it .does 
not necessarily follow that the adoption in the particular case would be invalid, 
merely because it was made under a deed of permission executed by a minor. . Every 
act done by a minor is not necessarily void. -Those-acts only. which ‘are-prejudi- 
cial to his interests can be questioned and avoided by him after he reaches. his 
majority. But no such prejudicial character can be predicated of adoption 
in the case of .a childless Hindu, and as under the Hindu Shasters a 
minor who has arrived at the age-of discretion is not.only comptefit but bound to 
perform the religious ceremonies prescribed for his salvation, we cannot hold the - 
adoption made in this case to be invalid merely because the adoptive father ‘was, 
in the eye of the law a minor”. In the same case, Paul, J., remarked : “The 
suggestion that civil disability precludes an infant Hindu from adopting is one 
which entirely conflicts with the fundamental principles on which the disability 
of infants are based as a matter of civil law. The provision is intended for their 
protection and matters which are highly. beneficial are not, within the disability ”. 
This was a case of adoption under a deed of permission executed by a minor who 
was about 15 years of.age. Reaching of the age of discretion as a test of the com- 
petence of a person to adopt was for the’ first time .propounded in this case. In, 
Jumoona Dassya v. Bamasoondari Dassya1, the adoption had been made in pursuance 
of an authorisation given to the wife by her husband, one Govind CGhunder, who 
was at the time of the age of 15 or 16. In upholding the validity of the adoption, 
Sir James Colvile remarked: “ If then the case actually turned upon this point, 
their Lordships’ opinion would: have been that Govind Chunder was not incapa- 
citated from executing the, instrument by reason of his not having attained 18 
years”. The Judicial Committee cited with approval the observations of Dwarak- 
nath Mitter, J., in Rajendra’s case.2 It is noteworthy that in both the above cases the 
boy was about 15 years of age and this has lent colour to the argument that the 
age of discretion is the same- as the age of majority under the personal law. 
Rajendra’s case? came up for consideration again in Mondakini Dasi v. Adinath Dey. 
In that case, one Raj Narain who, died on 28th May, 1884, had two wives, Monda- 
kini and Biraj Mohini. He had authorised his wives to adopt. On gist March, 
1885, when she was just 11 or.12 years old, Biraj Mohini adopted Adinath upon 
the refusal of Mondakini to adopt. It was contended inter alia that the adoption 
was invalid as the widow was then a minor. Dealing with the contention, Banerjee, 
J., observed in the course of his judgment: “Nor is there anything in the third 
point urged before us...... It has been decided by this court in. Rajendra Narain 
Lahoree v. Saroda Soondari Dabee? that a minor who has arrived at the age of diş- 
cretion is competent to give permission to adopt and this decision has been approved 
by the Privy Council in Jumoona Dassya v. Bamasoondari Dassya’. What is meant by 
the age of discretion in these cases is not clearly’ stated, nor is there anything to show 
that at the date of the adoption in question Biraj Mohini had not attained sufficient 
maturity of understanding to comprehend the nature of the act, It should also 
be borne in mind that in this case the authority to adopt was given'by a person of 
full age, and the validity of the adoption is questioned on the ground that the per- 
son who exercised that authority was a minor......... Moreover, as the boy 
taken in adoption in this case was definitely named in the authority as the person 
to be adopted, we do not see how the minority of the widow who .exercised that 
„authority can affect the validity of the adoption”. The decision is note- 
worthy for more points thari one. The girl who adopted was no more. than 11. or 
12 years ofage. Yet it was said that there was néthing to show she had not attained 
years of discrétion. Presumably, the learned Judges felt that she could have reached 
the years of discretion even at that age, a rather unusual thing to happen. Secondly, 
the decision held that if the boy to be adopted had been named in the deed of autho- 
risation, the age of the. adopting wife was immaterial. This seems to overlook the 
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fact that‘it is not the law that a wife could be compelled to act on the power of 
adoption. Whether she would adopt or not is entirely a matter for her to decide. 
And this requires the ability to judge. Having regard to the effect of any adop- . 
tion by her on her rights, it cannot be disputed that unless she had reached an 
age.when she could realise the significance of what she proposed to do, the act 
of adoption cannot be valid. The decision is however valuable for its affirmation 
of the test of discretion formulated in Rajendra’s case! and for its recognition that 
the age of discretion is not necessarily identical with the age of majority. 


That itis attainment of the age of discretion that determines competence to 
adopt or to authorise adoption, that such age is not necessarily synchronous with 
the age of majority prescribed by the personal law, that whether the age of dis- 
cretion has been reached or not depends on the facts of each case and is not a matter 
of law, and that such age is ordinarily round about 15 years are principles which 
seem to. have been generally favoured in Bombay. In Patel Vandravan ` Fekisan v. 
Patel Manilal Chunilal®, adverting to these matters Sir Charles Sargent, C. J., stated : 
* It is plain from Mr. Justice Mitter’s judgment, which was approved by the Privy 
Council that he considered a Hindu youth might arrive at discretion for the pur- 
poses of adopting before he attained his majority according to law, for his judg- 
ment concludes with the decision that the court could not hold the adoption in 
that case to be invalid merely because the adoptive father was in the eye of the 
law a minor. Mr. Justice Mitter, obviously considered that the question was 
whether the youth had arrived at the age of discretion so as to enable him to per- 
form religious ceremonies prescribed for his salvation. It is true as Mr. Mayne 
points out in his Hindu Law and Usuage the judgment does not state when the 
Hindu arrives at years of discretion so as to perform religious ceremonies pres- 
cribed for his salvation ; but as it is plain it may be before he.attains his legal majo- 
rity it would be unreasonable to hold, in the present case, that he had not done 
so two months before he attained 16 when he would have ceased even in the eye 
of the law to be a minor”. In this case the adoption was made by the widow of 
a minor who at the time of his death had not completed 16 years, the age of majority 
prescribed under the personal law in vogue in the Bombay Presidency. In Basappa 
v. Sidramappa®, a widow who was two months short of fifteen years had made an 
adoption. The adoption was held to be valid and Scott, C. J., said in the course 
' of his judgment: “ In the present case there is nothing to show that at the date 
of the adoption in July, 1912, Basava had not attained sufficient maturity of under- 
standing to comprehend the nature of the act. In fact, she was about 15 years of 
age and there is no reason to presume that a Hindu girl of that age who has been 
married for two years or more. living with her husband does not realise what is 
meant by taking a son in adoption”. The validity of an adoption by a widow 
who was below 12 years of age fell to be examined in Murgeppa v. Kalawat. In 
deciding againt the validity of the adoption, Macleod, C. J., stated: “It seems 
to us that considering the importance of the act of adoption, it should be necessary 
that the adopting widow must have reached such an age of discretion that she 
must be able to realise the importance of her act, to make up her own mind as to 
the person she ought to adopt. There may be circumstances which will enable 
the court tò consider whether a widow has reached the age of discretion. That 
she has attained puberty may be one circumstance but in this country not neces- 
sarily the only one. The actual age of the widow may be another test and pro- 
bably the most important one. In this case, I think, both the tender age of the 
widow, and the fact that she has,not reached the age of puberty make it perfectly 
clear that she was not competent to know what she was doing”. Heaton, J., 
while concurring in the conclusion reached by the learned Chief Justice added : 
“ Certainly no ordinary child of twelve years of age is capable of volition of the 
kind here required unless he or she is a very exceptional person. There is nothing 
in this case to suggest that the young girl involved possessed such exceptional powers 
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as that”. Macleod, C. J., had to deal with the same question again in 'Parvatava 
y. Fakirnath! where the widow who adopted was a girl of 12 years and 6 months old. 
The adoption was not upheld. The learned Chief Justice remarked: “I should 
not be disposed to, think taking all the considerations and circumstances and con- 
ditions of people of this class into account, that a, girl younger than 15 could pos- 
sibly exercise that volition of mind and that independence of judgment which 
would enable her to make a really valid adoption. A fortiori, there would have to: 
be very clear evidence to satisfy the court that. a girl of 12 or 12} years could 
exercise her own independent judgment in the matter of an adoption by her”. 
Mr. Justice Shah added : “ Without attempting to lay down any general rule as 
to whether at that age, a girl could ever make a valid adoption, it seems to me 
clear that in the absence of any clear evidence as to the special capacity of the 
girl to exercise an independent judgment at that-age, I am not prepared to hold 
that she could exercise such judgment as is required in the case of adoption”. 
The entire case law was reviewed in Kashinath v. Anant®, by Broomfield, J., who 
observed: “I think it is clear........ that according to the view taken by this 
High Court, there is no hard and fast rule that an adoption by a youth or girl who. 
has not completed the age of 15 years is necessarily invalid. On the contrary, 
this court has regarded the question of the possession of the necessary understand- 
ing and discretion as a question of fact to be determined on the evidence in the 
particular case. Since we have found in the present case that Bhanudas had suffi- 
cient maturity of understanding to comprehend the nature of the act of adoption 
and its consequences we think there is no rule of law which requires us to hold 
that the adoption was invalid”. In Madras, as stated earlier minority under 
the personal law per se was held to be no disqualifying factor in regard to an adop- 
tion, see Ranganayakamma v. Alwar Setti’. In that case, however, the widow was 
only about 13 years of age and there was no disinterested or independent advice 
of the guardian available to her, though authorisation of an adoption was found to 
have been given to her by her husband. In Sattiraju v. Venkataswami*, a widow 
1 years old, had made an adoption in pursuance of authorisation given by her 
husband, to adopt, a boy if and when she chose. She adopted her own brother 
on the advice of her father. The adoption was held to be void ab initio. While 
Sadasiva Ayyar, J., considered that- before completion of the 15th year one cannot 
adopt, Oldfield, J., preferred to rest his decision on narrower grounds. .:He held 
that a minor widow can adopt only if the evidence showed “ sufficient maturity, 
of understanding to enable the widow to comprehend the nature of the act”. In 
Mata Baksh Singh v. Ajodhiya Baksh Singh®, the Chief Court of Oudh held that while 
in Bengal the age of discretion was 15 it must be taken to be attained according . 
to the law of the United Provinces at 16 and a person who has reached that age 

can validly adopt or authorise adoption. It looks as if this decision treats the 

age of discretion as synonymous with the age of majority under the ‘personal law. 


The foregoing review shows: (i) Minority under the personal law is. not by 
itself a disqualification for purposes of adoption, (ii) Disinterested and intelligent 
advice of guardian may suffice provided the adopter had attained sufficient matu- 
rity of understariding to appreciate the advice, (iii) A minor who has attained the 
years of discretion may prima facie validly adopt or authorise an adoption, (iv) 
Age of discretion is different from and is not necessarily the same as the. age of 
majority, (v) Whether a person has attained the age of discretion or not depends 
on the facts of each case. The intelligence of the person attainment of puberty and 
above all the actual age of the party are relevant factors:for the purpose, (vi) Later 
trends in Madras are in favour of competence to adopt-being linked up with majo- 
rity under the personal law. In view of the frequency of adoptions by minors 
it is desirable that the law is made definite regarding the test to determine com- 
petence to adopt so as to ensure uniformity of law throughout India among the 
Hindus. = 
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STUDIES IN THE CONSTITUTION or InprA, by Lalit Mohan C. Gandhi, B.SC. 
M.A., LL.B., Advocate (O.S.), High Court, Bombay, Advocate, Supreme Court of 
India, New Delhi, and Professor of Constitutional law, Sarvajanik Law College, 
Surat. First edition, 1952. Published by the Author. Copies can be had from. 
‘Messrs. N. M. „Tripathi, Ltd., Booksellers and p 164, Princess Street, 
Bombay 2. Price Rs. 8-8-0. 


Here is an essential publication ,which does yeoman s service by giving a clear 
and analytical exposition of our Constitution unencumbered by any lengthy 
criticisms or quotations from decided cases. The author of this work, who i is the 
Professor ‘of Constitutional Law in Sarvajanik Law College, Surat from 1935 has . 
brought to bear on his task his’ vast teaching experience and has succeeded in 
presenting the various articles of the Constitution appropriately grouped and in 
an easily understandable form. It is not too much to say that this book will. really’ 
serve as a “ key” to the study of the Constitution of India. It will help a large . 
number of politicians and legislators who may not be all of them lawyers’ to study 
and grasp the salient features which together make our constitution. Many elabo- 
rate and bulky: books on the subject have been. published with plenty of American, 
and other case-law and lengthy quotations from them, the. bare sight of which will 
make a student shun the subject.. But the book under review focusses attention 
on the Indian Constitution and makes it simple and easy to study and understand.” 


To-enable one to havea comprehensive and clear idea of the frame work of the ` 
Constitution the author has given tabular charts at the end of the volume. These 
charts will also be a great help in facilitating revision by students preparing for 
their examinations. We have not the least doubt that this publication will be 
welcome to law students who have to study such a vast subject for their University 
examinations. 
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Contributed: by C. S. SuBraĮmanra IYER, Advocate. 


The ryotwari system which has been the credit structure of the whole country 
for more than a generation upwards, on which so many banks, chit funds, private 
money-lending, Insurance, etc., depend, has -been the principal cause of India’s 
prosperity enabling her. to:maintain -her internal credit as well as her commercial 
and mercantile solvency in ‘international and world markets. India is essentially 
an agricultural country, and her raw products have to be. properly produced, 
marketed, and: converted into commercial products enabling her to become an 
industrialised nation. It is essential for this purpose that her national resources, 
must be carefully husbanded, and developed, and not frittered away by promiscuous 
distribution in order to make up the huge deficits in the national economy arising 
out Of thé five year plan. It is the purpose of this article to show, as a result-of an 
academic study of the subject, that the recent proposals of the Planning Commission, 
in regard to fixing a ceiling on present as well as future holdings of land and 
reduction of rents to a very nominal level, are not only unconstitutional, and 
inappropriate, but also illegal and impracticable and wholly injurious to the 
prosperity of the country whose best interests will be served by other suitable reforms 
an indication of which is also briefly outlined hereunder. . The firm and unshakable 
faith in the permanancy granted to the. ryotwari, pattadar by Government with 
regard to his full title and full enjoyment of his land has not only contributed to 
his happiness but also the prosperity of the State, which has increased ,by the 
several improvements effected on the land by the. pattadar, and only in yery few 
cases by the tenant. If history of the land tenure in the several States is properly 
recounted, it will be found that it. is only'50 years or so, since permanency has-been 
given to. most of the lands in the several States, and how much- money has been 
spent out of the hard earnings of the pattadar on the purchase and improvement 
of land cannot easily be recounted at this juncture. We shall analyse the subject 
point by-point. ` . 


I. Constitutionality of the Proposals—The Indian Constituent A’sembly has 
constituted India as a Sovereign Democratic Republic and not as a Socialist Republic; 
with the expressed intention of equalising economic values among the citizens of 
the State so as to-enable all to earn their livelihood, and has declared, that there 
shall .be social and economic justice and equality ‘of status in the country. This 
clearly shows that all professions are given equal dignity of status, and no pro~ 
fession.or status can pull down the others. Hence under the guise of legislation, 
tenants cannot be made landlords, or landlords cannot be reduced to the position 
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preclude individual earnings ‘and accumulation of property above others in order 
to equalise the status of all. 1 Etrusean levelling up of property and status is 
not what is contemplated under the Constitution. 


What the Constitution contemplates is the elevation and succour of the 
oppressed to a reasonable level, and a reasonable restriction of the landlords’ 
- status in-order to accommodate the landless. The landlord must take a reasonable 
rent for his land which is not less than 50 per cent of the gross yield from the 
land, and it.may go up to 60 to. 70 per cent according to facilities of water 
supply, etc. The landlord must alleviate the ‘sufferings of the tenants by giving 
them! reasonable remissions in cases of droughts, etc. In no case can the Con- 
stitution be said to authorise the ‘swallowing of the landlord. by the tenant, or 
enjoyment of the land by the tenant on nominal rent. The right of the landlord 
to cultivate a reasonable extent of land, conceded’ by the Commission ‘gives 
` equality of opportunity to the landlord. The extent must be fixed with a view 

to an expanding family, and expenses, à 

Reasonable restriction of powers and status in order to accommodate the 
community,.and in order to enable all people to earn their livelihood alone is the 
touchstone of the Indian Constitution. 


The preamble to the Indian Constitution. cannot be changed except on the 
resolution of a new Constituent Assembly in India, and any new amendment 
to the Constitution can be made only so as to be consistent with, and not dero- 
gatory to-the main principles of the Indian Constitution. : 

II. Legality of Proposals —The recommendations whereby individuals or families 
are allowed to be marked out, and allotted acres of land fer capita, notionally or other- 
wise and precluded from future acquisition, deal a death blow to the joint family system 
and law. The law of agricultural land in India is so much intricately woven into 
the joint family law of the Hindus and their customary usages, that one cannot 
change the former without doing injustice to the latter. The principle of inheri- - 
tance, survivorship, partition, alienation, etc., and also adoption, all are based. 
on the assumption that the principal welfare of the family and the individual, 
consists in conserving and accumulating and adding to its landed wealth from gene- 
ration to generation. “What is to become of an individual quota of ‘land, if he 
dies without issue? Will it not escheat to Government?” Can any one adopt ? 
Can he inherit his mother’s or brother’s property,.etc.? How can one make gifts 
or wills? Does the joint family exist thereafter? Is there a liability to pay 
debts, or discharge maintenance expenses of maintenance holders or ‘educate or 
marry the female children, etc. ? ; 


_ Now the proposals of the Planning Commission, if adopted, will conflict with 
the joint family law of Hindus as well as the property law of the Muslims, and 
Christians, who impartially allot shares to the female relations, etc.. 


_ III. Appropriateness of Proposals—The proposals also are wholly inappro- 
priate as they completely exclude the lawful rights of women from inheritance, 
to ancestral estates, under the Hindu Code or otherwise, for which they have. been 
agitating so far. Woman have fought for India’s freedom with the same zeal 
and sacrifice as men, and why should landed property be frittered away and distri- 
buted among family dependents whose interest can be best served by giving them 
reasonable retirement bonuses of say 1/1oth of the market price of the land for 
yielding possession to the lawful owner. 


IV. Practicability of Proposals.—The recommendations are wholly impracticable, 
for the reason, that they will lead to fragmentation of holdings and mal-distribution 
of economic resources so essential for food ` production. Further there will be 
complication arising out of agricultural and other indebtedness, ‘arising out of, 
financial commitments of the people, and their inability to partition lands due to 
prospects of incessant litigation arising out of common water sources, bunds, drain- 
age, etc., and ‘due also to the nature of the interest in the land varying between 
full--and partial ownership of-property.’ Properties in‘ the nature ‘of ‘trusts, and 
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‘quasi: trusts, endowments, charitable and religious, and propertiés allotted for 
maintenance of individuals and institutions, etc., will have to be excluded. 


Cooperative land managem nt has to be fixed but it is too early, at this stage 
to’ foretell its success in the future. 


V. Probable Effects of Proposals on the Prosperity of the Country—(a) The process , 
of disintegration of landed property will be the cause of degeneration of the whole 
economy of-the country. There is not sufficient land in the céuntry for distri- | 
bution, especially with a growing population. The net result will be complete 
unemployment of all the literate class in the country and complete poverty of all 
the literate classes. Why should Government create a new class of Poverty in 
trying to destroy the old? - ; 


(b) There will be economic collapse of the whole credit structure, and great 
. financial depression unprecedented in India will surely follow. 


= (à There will be chaos in the whole country giving rise to cael and 
intercaste disputes, arising out of religious and secular motives when property is 
distributed. 

VI. Suggested Solutions.—(a) Government will be well advised to proceed 
by stages in its implementation of the recommendations. Government can now 
enact legislation prohibiting future alienations of property except in cases of emer- 
.gencies, like payment of debts, etc., and limit the purchaser’s maximum limit. 


(b) Government will be well advised immediately to constitute an All-India 
Land Commission to scientifically study and report on the fertility of the various 
soils in the land with reference to the rents to be fixed in each area, and the tenures. 
Detailed particulars regarding middle class income and expenses, etc., have also 
to be taken in order to fix the area for the ceiling. Detailed particulars regarding 
number of acres now held by each family in each area, the liabilities of each family, 
and the population census of each taluq and district showing :— 


_ (1) Number of poor people therein not holding any land. (2) Number of 
poor people who are employed and unemployed. (3) Number of poor’ people 
who cannot but have some land to cultivate for earning their bread. (4) Number 
-of teriants in each taluq, and whether tenants, and which of them hold lands of 
‘their own. (5)°The extent -of land cultivated by each tenant and whether there 
.is scope for distributing the right of cultivation among more number of people. 
(6) Their respective population census in each talug and district. .(7) The assets 
of each particular tenant, and his liabilities with detailed particulars regarding the 
time and mode of acquisition of his property, or the details of his poverty. (8) Whe- 
ther the tenant has various occupations and what property is earned under parti- 
„cular occupations. (9) Whether the enfranchisement of the land in the hands 
of the landlord ‘will subject the tenant to poverty or suffering, and to what extent 
and what remedy can be given. (10) Whether the tenant is richer than the land- 
lord, and in what proportion his wealth stands to the landlord’s status. (11) What 
are the details of the improvements to be effected on each block of lands and 
facilities to be given bythe landlord and Government, to improve préduction. 


These enquiries may take two or three years’ time to complete, and on correct 
data, being obtained, Government can enact legislation, if necessary, fixing ceiling 
on present holdings to the extent that is absolutely necessary for relieving the really 
poor in the country. . 

(c) The practical mode of acquiring the surplus land in the country may be 
adopted after Government also institute an enquiry into the possibility and prac- 
ticability of introducing crop insurance schemes and unemployment insurance 
schemes in thé country as in the west and a number of economists and lawyers 
may be sent to foreign countries to study the schemes adopted there, and report 
on. the feasibility, of introdncing them in India. . 


Then Government may think of regularly acquiring surplus lands. Govern- 
ment may give permission:for public limited companies doing co-operative farming ` 
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‘work, to purchase these lands on payment of adequate compensation. Government 
itself may nationalise the surplus lands by payment of adequate compensation 
as the scheme announced by the Burmese Premier in Delhi. Government may not 
have all the capital money to pay, and so might either adopt or allow public limited 
companies to adopt the English procedure under the Land Clauses Consolidation 
Acts, of compulsory purchase under an agreement by payment of permanent annuities 

"as compensatiop, arrived at, on an average of pre-war and present prices, revisable 
z necéssary every ten years in order to prevent speculative bears or slumps unsettling 
the market. 


Solutions summed up :-— 
I. Appointment of Land Commission on All-India basis, 
2. Preliminary fixing of ceiling on future holdings. 


Allow the owner to cultivate a minimum fair holdings on the basis of 

middle class family income and expenses now and in future on the basis of a possible 
‘depression, The right of the owner to cultivate a reasonable extent has been 
recognised by the Commission. 


4. Payment of retirement bonus to tenant. 
5. Establishment of crop and unemployment insurance in India. ‘ 


-6. Fixation of fair rent at not less than 50 per cent and in some cases 60 
-fo 70 per cent.-of the gross produce of the land. 


7. Acquisition of surplus land on payment of fair compensation by public 
‘limited companies or by Government on payment of compensation by permanent 
“annuities which can be realised out of the total income of the lands, and so not 
being financial burden on the State. No Government even under the gravest 
emergency can exprupriate property without adequate compensation. (Dé Keyser’s 
Royal Hotel Case.) 


; 8. Exemption given to certain classes of lands for various reasons mentioned 
above. 


9- I would also advise the starting of a Provident Fund guaranteed by Govern- 
ment whereby a certain proportion of the income of the land may be compulsorily 
.allotted by the tenant and the landlord for the purpose of alleviating the sufferings 
of the tenant, in times of drought and ‘seasonal calamities, and for improvement 
of the land. 


10. Provision by the Government to pay up all the debts of the owner, and if 
necessary allot additional lands to owner besides the area under ceiling in order 
to pay up his debt, which lands may be sold in the open market within prescribed 
‘limits for resolving the liability. 
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NOTES OF INDIAN CASES. 


Srvasuspa NADAR, In re, (1951) 1 M.L.J. 207. 


Section 165 of the Evidence Act deals with the Judge’s power tò put questions 
‘to witnesses and section 138 relates to the order of their examination. The former 
‘section provides that questions may be put to discover or obtain preper proof of 
relevant facts ; and, for that purpose the Judge may ask any question he pleases, 
in any form, at-any time, of any witness or of the parties about any fact, relevant or 
irrelevant. Sweeping though the language appears to be, certain limitations in 
regard to the exercise of the power have in practice been recognised to exist. It is 
thus held that the provision will not justify the Judge’s usurping the province of the 
advocate in the matter of examining or ¢ross-examining witnesses. It is also held 
that a relatively greater latitude is available to the Judge in this connection in 
‘criminal rather than in civil cases. In Janki v. Thakur Sheo Narain Singh}, it is 
‘pointed out that generally it is nct the province of the Court to examine witnesses 
‘and, as a rule the Court should leave the witnesses to the-pleaders to be dealt with 
as is provided in section 138; and, where therefore the Court took the witnesses 
‘into its own hands and proceeded with their examination, the procedure adopted 
‘was one likely to cause apprehension that the complaining party may not have a 
fair trial. The Judge’s position in the matter was stated. by Agha Haidar, J., in 
Mi. Khadija Begum v. Nisar Ahmad? as follows : “Though a Judge would not be 
acting strictly: according to the rules of judicial practice if he were to take the work 
of examining and cross-examining witnesses in his own hand, yet certainly it is his 
‘duty and privilege to put questions tò witnesses in order to get at the truth.” In an 
‘early case, Noor Bux Kazi y. Empress*, at a trial before a Sessions Court, on the 
‘examination-in-chief of the witnesses for the prosecution being finished, the Judge 
‘questioned the witnesses at considerable length upon points to which he must have 
‘known cross-éxamination was sure to be directed. Apropos cf it, Garth, C.J., 
remarked : “The result of this, of course, was to render the ‘cross-examination 
by the prisoner’s pleaders to a great extent ineffective, by assisting the ‘witnesses to 
‘explain away in anticipation, the point which might have afforded proper ground 
‘for useful cross-examination. It is not the province of the Court to examine the 
witnesses, unless the pleaders on either side have omitted to put some material 
question or questions ; ard the Court shauld, as a general rule, leave the witnesses 
to the pleaders to be dealt with as laid down in section 198 of the Act. The Judge’s 
‘power to put questions under ‘section 165 is certainly not intended to be used in 
the manner which we have had’ occasion to notice in the present case.” That at 
‘a crimiral trial the Judge may have some latitude, in thé matter is recognised by 
‘Tudball, J., in Emperor v. Janki Prasad*, where the learned Judge observed : 
a 
1. (1924) 82 I.C: 154: ALR. 1924 Oudh 3- (1880) I.L.R. 6 Cal. 279. 2 
I. 7 4. (1921) I.L.R. 43 All. 283., 
2. AIR. 1936 Lah. 887. > 
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“ Itis the duty of every criminal Court to get to the bottom of a case and to bring 
all relevant evidence upon the. record and to see that justice is done. The latter: 
portion of the Judge’s judgment shows clearly that his conception of his duty as a 
` Judge is utterly incorrect and somewhat puerile. It is the attitude that might. 
possibly be taken by a civil Court trying a civil suit where it is the duty of the parties. 
to place their case as they think best before the Court. But in a criminal case it is 
the duty of the Court to get to the very bottom and see that every scrap of relevant 
evidence is brought up before it.” In a criminal trial the Judge is not a mere 
disinterested auditor.of the contest between the prosecution and the defence. It is. 
his duty to elucidate points which’ the prosecution or the defence may have left in 
obscurity. He cannot shield himself behind the plea that any point was left obscure 
by the prosecution or the defence when he had an opportunity of illuminating that f 
obscurity. The presence of counsel will not in fact -absolve- the Court from its 
primary and fundamental duty to ensure that all proper and necessary steps are 
taken to arrive at the truth—see jit Singh v. The Crownt. The instant decision. 
lays down (i) that the practice of Judges. and magistrates questioning witnesses - 
as if ctoss-examining them is opposed to section 138 ; (it) that a Court should not - 
examine witnesses unless. the pleaders on either.side had omitted to put a question 
or questions and the Judge’s power to put questions under section 165 is not to be 
used. in such cases. The position thus expounded is in conformity with the spirit 
of the decisions noticed supra. : 


VirABHADRA Rao v. SOKHULCHAND CHUNNILAL, (1951) 1 M.L.J. 244. - 


This is a decision of great interest holding that a statement in-a judgment or 
order as to what took place in Court is conclusive and cannot be allowed to be 
controverted by an affidavit or otherwise ; but where there is no controversy about 
the matter and the affidavits of the advocates on “both sides show that the Judge * 
had fallen into an accidental error and the Judge had ‘been transferred elsewhere 
the matter may be set right in revision. The matter has been the subject ‘of con- 
sideration both in England and India often and the principles relating to it are now 
fairly clear. The first principle is that as to ‘what passed in Court the Judge’s 
statement is paramount and incontrovertible. In Everett v. Y ouells?, in. considering 

` whether the affidavit of a juryman relating to what passed in Court can be‘received, 
Denman, G.J., said :. “Affidavits of jurymen may be admissible to show what 
questions they put to the Judge, or they may be used to supply the defect of notes 
by counsel but when we have the Judge’s own Statement that is a better authority.?” ` 
In Rex v. Grant?, in holding that such affidavits cannot be received tc prove that’. 
the Judge who presided at the trial was guilty of mistake as to what passed, Taunton, 
J., declared that if such a practice was recognised it “would produce the greatest 
injury to the administration ‘of justice.” In Gibbs v, Pike*, the reasons for holding 
. the statemént of the Judge as incontrovertible inm such cases are forcibly stated. by 
Lord Abinger, C.B., who-said: “But in the course of a trial, many points of evi- 
dence are suggested, on which the-Judge gives a hasty opinion ; and if counsel 
do not press the point, or ask the Judge to make a note of. it what is the Court 
in banc to do when the questian of admissibility of the evidence is breught before 
them? Ifthey depart from the Judge’s note as the record of what took place at the 
trial, what a wide field cf discussion would be opened f * They would have to take. 
in the first stance whatever.the objecting counsel might, suggest, whose represen- 
tation of the facts would, in all probability; be denied by the counsel on the-other 
side, and the Court would be plunged into a sea of difficulty. Is it not better to 
take the Judge’s note as authority? and when a particular fact is not found 
there, counsel ought not afterwards to raise a question upon it.” Apropos of the 
matter in Reg .v. Aaron Miller®, Coleridge, C.J., remarked : _ “I apprehend that. 
1. A.J.R. 1949 East Punjab . ~ oct 2 a . 350, ia R. 
2. (1833) 1P k Ad. 680: AER. 62, ia (242) 9 M. & W. 350, 360: 199 E.R bis 
3. (1834) 5 B. & Ad. 1082: rro E.R. 1099. 5 a7 LN S. 121, 13. | 2 ok 
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we are bound-to give credence to_the statement of the Judge, and to take what the 
Judge so states to be incontrovertibly the fact., It is suggested this is not a record, 
but we have no more power of contradicting the statement of a learned Judge 
reserved for consideration than we have the power of contradicting any allegation 
upon’ a,record.” Martin, B., added: “We must consider the’ statement of the 
Judge as absolute verity, and we ought to take his statement precisely as on a record 
of Court which of itself imports absolute verity.” The Indian decisions have taken 
a similar view, though some reservation is noticeable in one or, two pronounce- 
ments. In Hur Dyal Singh v. Heera Lal1, it was observed by the learned Judges : 
“< The rule of law is that a judgment deliberately recording the admission of a pleader 
is to be taken as correct, unless it is contradicted by an affidavit, or the Judge’s ewn , 
admission that the record he made was wrong.” ‘This seems to suggest that what 
took place in Court as recorded may be open to rebuttal by affidavit. In Nella- 
vadivu Ammal v. Subramantya Pillai?, a somewhat similar view was expressed by 
Sadasiva Ayyar, J. Other decisions have however stated the rule in a form which 
seems to be absolute. In Reg v. Pestanjt Dinshaw*, Westropp, C.J., observed : 
“ The statement of the Judge who presides at a trial, whether it be in a criminal or 
civil case, is, ag to what has taken place at the trial conclusive. . Neither the affidavits 
of bystanders, nor of jurors, nor the notes of counsel nor of shcrthand-writers are 
admissible tc controvert the notes of statement of the Judge.” The Chief Justice 
added : “The law has made the Judge the final authority as to what takes place 
. before him at a trial ' and that authority this Court must recognise.” If what has 
been recorded by the Judge is not correct the proper course is te apply for a review. ’ 
In Mirza Shamsher Bahadur v. Munshi Kunj Behari Lal’, it was stated: “As to the 
factum of the admission it is not open to the defendants tc challenge the accuracy | 
of the statement contained in the judgment of the District Judge. If the admission 
was not as a matter of fact made, or if it was substantially different from what it was 
taken by the District Judge tc be the proper course for tae defendants was to apply 
for a review of the judgment because the District Judge and he alone was competent 
to state with any approach to accuracy what was the precise admission which was 
made bifore him.” In Madhu Sudan Choudhri v. Mt. Chandrabati Chowdhurain®, 
Lord Buckmaster stated: ‘It is suggested that the learned Judges might have 
misunderstcod the action of the pleader in the conduct of the case. Their Lord- 
ships are quite unable to accept this contention ..... Apart from the argument 
of counsel, there is nothing before their Lordships to make them think that any 
suck mistake occurred; an affidavit has indeed been filed by a person who said 
he was present at the trial, that be would certainly have noticed any such admissicn, 
that such admissicn was not made, and that the learned pleader is now unable to 
recall whether -in fact it did or did nct cceur. ` After such a lapse of time this is 
wholly insufficient, and their Lordships . . . consider that they are. bound to accept 
_-the clear conclusion of the High Court.” In Nagabhushanam v. Jagannaikalu &: 
it was beld by Odgers, J., that where a judgment contained a damaging statement 
against a party, a statement of 4n admission purporting to have been made by 
him and practically conclusive of the case against him, the proper course for him 
to adopt, if his case was that the-statement was erroneous was to apply for a review 
of the judgment when the matter is fresh in the mind both of the learned Judge who 
pronounced the judgment and of the practitioners who appeared in the case. In 
Venkatesayya v. Mohammad Ghouse Saheb’, it was pointedly held that when a question 
- of fact, arises as to what happened in the lower- Ccurt,:the statement of the presiding 
Judge is conclusive and an affidavit of the advocate in the lower Court is not admis- 
sible to controvert it. The instant decision suggests one type of cases when it may 
‘be possible in revision to correct an error made by the Judge at the trial © ` ° 
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SHANMUGASUNDARA MUDALIAR v. SIVALINGA Mupatiar, (1951) 1 M.L.J.'292. 


_. - This decision throws into relief an aspect cf section 63 of the Indian Contract: 
Act which is not-easily apparent., Section 63 enables a promisee to discharge the 
promise not only without ccnsideration but without a new agreement. Where a. 
promisee remits a part of the debt and gives a discharge for the entire debt on 
receipt of the reduced amount the discharge is competent and valid. H however 
there is only an agreement to remit-in futuro such agreement must be supported 
‘by consideratiom As pointed out in Balasundara Naicker. v.. Ranganatha Aiyar! : 
“ What section 63 of the Contract Act permits is not an agreement to remit but an 
actual remission ...... Where there is nothing more to be done, the whole 
thing is practically an act of grace on the part of the creditor. The request of the 
debtor is immaterial and in law it is not a case of consensus of two minds ending’ 
in a contract, but merely a liberal act on the part of the creditor only.” See also- 
Lakshminarasimha Rao v. Raghavammal®, Ramaswami v. Rudrappa®. An agreement 
to remit in -future stands on a different fcoting. In the language of Seshagiri 
Aiyar, J., in Mallappa. v. Naga Cheity*, “‘An agreement which in future will have- 
“the effect of putting an end to the liability must be regarded as a subsequent agree-. 
ment modifying the original contract.” An agreement to remit in future is also- 
to be distinguished from a remission which is made contingent on_the happening: 
of a future event. In the latter case, the remission is really in praesenti though it is 
suspended until the event occurs, see Abraham v. The Lodge “Good Will?®, The 
‘case under review follows these lines of distincticn and holds that an agreement to- 
‘remit in the future would require consideration for being binding. z 


GNANAMBAL AMMAL v. Rayu AYYAR, (1951) 1 M.L.J. 333 (S.C.). 


The presumption of law is said to be against intestacy, Kanakammal v. Bakta- 
‘vatsalu Naidu®. One aspect of it is explained in Re Harrison: Turner v. Hellard’, 
where Lord Esher, M.R., observed: ‘‘ There is ore rule of construction, which 
to my mind is a golden rule, viz., that when a testator has executed a will in a solemn. 
form, you must assume that he did not intend to make it a solemn farce,—that he . 
did not intend to die intestate when he has gcne through the form of making a 
will.” Where the construction of a will is doubtful, the Court acts on the presump- 
tion that the testator did not intend to die either wholly or even partially intestate, 
provided that on a fair and reasonable construction there is no ground for a contrary 
‘conclusion, Edgeworth v. Edgeworth®. But merely with a view to avoid intestacy 
it is not permissible to construe words in a will except in accordance with its 
plain meaning. In Re Edwards : Jones v. Fones®, Romer, L.J., said: “It is said 
that the Court leans against intestacy. I do not know whether ‘that expression 
at the present day means anything more than this, that in cases of ambiguity you 
may, at any rate, in certain wills gather an intention that, the testator did not 
intend to die intestate, but it cannot be that, merely with a view to avoiding intestacy; 
you are to do otherwise than construe plain words according to their plain meaning, 
A testator may well intend to die intestate. When he makes a will he intends to 
‘die testate only so far as he has expressed himself in the will.” +The rule of leaning 
against intestacy is thus a rule of construction which operates.only when (i) there 
is a will and (ii) there is ambiguity. In the instant decision it is pointed out by the 
Supreme “Court that the principle that the Court shculd lean against intestacy 
‘is a rule based on English necessity and English habits of thought which should 
not necessarily bind an Indian-Court and that the presumption may, be raised only 
- “if it is justified by the context of the document or the surrounding circumstances. 
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ANDHRA PAPER Mutts Co., Lip. v. ANAND BROTHERS, (1951) 1 M.L.J. 340. 


Section 171 of the Companies Act provides that when a winding up order 
has been made no suit or other legal proceeding shall be proceeded with or com- 
menced against the company except by leave of the Court. . The scope of the 
words commencing or proceeding with a suit or other legal proceeding has been the 
subject of‘much comment.. In Mersey Steel & Iron Co. v. Naylor?,-an action was 
brought by a company which was being wound up. The action, was commenced 
by leave of the winding up Judge and it was contended that the defendant in such 
an action was not at liberty to plead by way of set off.or counter-claim a demand 
for unliquidated damages even though, he restricted the demand to the amount 
sought to be recovered by the plaintiff in the action. Russell Q.C., argued: “ A 
counter-claim is a fresh action.” - Jessel, M.R., observed: “‘It is in the nature 
ofa defence. A defendant sued by a company must be entitled to raise any defence 
without leave.” The decision in that case was subsequently upheld by the House 
of Lords.? It would thus seem that according to English practice no leave ‘of 
Court will be necessary where the claim is purely of a defensive character in an 
action by the company commenced with the leave of the winding up Judge. In 
Humber & Co. v. John Griffiths Cycle Co.8, the Cycle Company had in the first 
‘instance brought an action against the defendants prior tc the winding up. The 
Company was unsuccessful. The Company appealed to the Court of Appeal and 
during the pendency of the appeal, an order for winding up was passed against 
the Company. In the appeal the Company was. successful. Thereupon the 
defendant in the suit who was the respondent in the appeal carried an appeal 
to the House of Lords. The question arose whether the leave of the winding up 
Court for the purpose was necessary. In the course of his speech, Lord Davey 
observed : `“ The respondents, that is to say, the Company now object that the 
present appellants cannot preceed with their appeal without leave of the Court 
in Ireland: I am of opinion that the objection cannot be maintained. It was. 
the respondents who ‘themselves proceeded with the action after the winding up 
order, by prosecuting their appeal in the Court of Appeal, and when once an action 
by the company itself has been proceeded with, there is no necessity for the defend- 
ants in the action to obtain leave for any defensive proceeding on their part.” 
Lord Davey’s observations have been the subject of different interpretations in 
India. In Raj Kumar Singh'v. Benares Bank*, a company had brought an action 
and obtained a- decree. The judgment-debtor appealed from the decree and was, 
still going on with it at the date of the winding up of the company. Ona question 
arising, whether he can proceed with the appeal without the leave of the Court, 
Braund, J., held that thé appeal-cannot be proceeded with without such leave. 
The learned Judge stated that Lord Davey’s observations only meant that when 
you find that at the date of the winding up order there is a proceeding already 
on foot, which proceeding requires no leave of the Court to prosecute it, then 
that proceeding may go on to its logical conclusion without leave of the Court ; 
and inasmuch as the.appeal which was pending at the date of the winding up order 
in the case before him (Lord Davey) was an appeal by the Company itself, and, 
as such, was one which needed no leave'of the Court to prosécute it, it was a preceed- 
ing which might go on to its ultimate conclusion. A wider view of Lord Davey’s 
remarks has been taken in a large number of decisions in all of which the test to find 
out whether leave of the winding up Court is necessary or not has been held to be 
to see whether what is sought to be done is of a defensive character merely. In 
Jiwan Dass v. People’s Bank of Northern India®, an action by a company in liquidation 
had resulted in a decree and the question was whether the defendant can carry an 
appeal without leave of the Court. It was held that when once an action by a 
company in liquidaticn has been proceeded with and is successful there is no neces- 
sity for the defendants in the action to obtain leave for any defensive proceedings . 
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on their behalf, as the defendants cannot be said to proceed with or commence any, 
legal proceedings against the company. This was followed in Simla Banking @ 
Industrial Co., Lid., Lahore v. Indo-Swiss Trading Co., Lid., Calcutta) ; Banares Bank 
v. Sashibhushan®, etc. With respect, it may be stated that the construction adopted 
in the latter line of cases is more acceptable if only for the argument pointedly 
made by Russell, Q.C., and the view expressed by Jessel, M.R:, apropos of the matter, 
in Mersey Steel @ Iron Co. v. Naylor’. In the decision under review, it is held 
that a party against whom a company in winding up has instituted a suit should not 
‘be prevented fiom establishing that on a proper taking of the account between 
the company and the party, that is, after adjusting mutual debits and credits, no 
amount is due to the company or that the extent of the liability is more or less reduced. 
‘The Court held that a set-off in defence -is not commencing or proceeding with 4 
suit or other legal proceeding against the company within the meaning of section 171 
of the Companies Act and the leave of the Company Judge is not required to entitle 
-him to resist or défend the suit filed by the Official Liquidator by pleadading a, 


set-off in his written statement. 


r 


VENKATARAMA AYYAR v. UNNAMALAI AmMaL, (1951) 1 M.L.J. 474. 


„Prior to 1882 there was no provision for the passing of a preliminary decree and 
an adjudication would not be a decree unless it decided the suit. The Civil Pro- 
cedure Code of 1908, made provision for the passing of preliminary degrees deter- 
mining the rights of parties in respect of all or any of the matters in dispute in a suit. 
Section 97 laid down that in the absence of any appeal from it, an aggrieved party” 
cannot. agitate the matter in any appeal preferred’ against- the final decree. A- 
grievance against the preliminary decree could thus be vindicated only iw and 
through an appeal from that decree. As to remand, the Code of 1882, in section 
.562, gave power to the Court to order a remand of a suit disposed of by the trial 
Court on a preliminary point. An appeal against the order of remand was provided 
for in section 588 (28). It had been held—see Subba Sastri v. Balachandra Sastri*— 
but not without dissent—see Subbalakshmamma v. Venkatrayudu’—that a party 
aggrieved- . by an order of remand even if he had not appealed 
‘against that order may take exception to it in an appeal against the final decree. 
The Code of 1908 in effect reproduced the above-mentioned provisions relating 
to remand in Order 41, rule 23 and Order ‘43, rule 1. Section 105 (2) however 
precluded an appellant from the final decree from -raising any point. which. could 
-* have been urged on an appeal from the order of remand. It may, in passing, be 
noted that in Madras, Order 41, rule 23, has been amended under the rule making - 
powers ‘of the, High Court-to enable an appellate Court to remand a suit éven in 
a case where the trial Court has not disposed of the suit on a preliminary point. - 
The Code of 1908 thus confers a right of appeal on the aggrieved party from a 
preliminary decree or order of remand in cases where the decree of the appellate 
Court would have been open.to appeal but at the same time has imposed a disability 
on such person in one direction, namely, that if he has failed to appeal against the 
preliminary decree or order of remand he cannot afterwards challenge its correctness 
Im an appeal from the -final’decree. It is with reference to this background of 
statutory previsions that the question, whether after an order of remand had been 
carried out and the suit decided, an appeal could be preferred against the order of 


`” ' remand, has to be- considered. There has been a.certain.amount of conflict of 


judicial opinion. Analysis discloses that the conflict.turned on. the provisions of 
the earlier Code of 1882, rather than on the provisions of the Code of 1908. In 
“Madhusudhan v. Kaminikanta Sen®, àn appeal was taken against an order of remand 
after the Munsiff had rendered a final judgment subsequent to the order of remand. 
The appeal was held to be incompetent. It was stated that section 588; Civil 

Procedure Code, provided for appeals from interlocutory orders, several -of which 
` ‘do not affect the decision of a suit on the merits, though some did; that a party 
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failing to appeal against any of the orders could object to it on an appeal against ` 


the final decree and so if he wanted to‘avail himself of the privilege conferred by 
section 588, in relation to an order of remand he ought to do so before the final 
disposal of the suit. It is difficult’ to see why’ when the law gives a person two 
remedies he should not avail himself of either of them so long as they are not 
inconsistent. In Baikunthanath Dey v. Nawab Salimulla Bahadur}, it was observed : 
“ When an order of remand is passed its validity may be challenged directly and 
immediately by an appeal under section 588 (28) or indirectly under section 591, 
when an appeal is preferred against the final decree in the suit. The party affected 
by the order of remand must make his election. He may if he chooses to prefer 
an appeal against the order of remand obtain a stay of proceedings during the 
pendency of the appeal. He may, on the other hand, carry out the order of remand 
and take the chance of a successful termination of the suit in his favour; and in 
the event of defeat, prefer an appeal against the final decree in which the validity 
of the order of remand may-be questioned. He cannot however, if he has carried 
out the order of remand and taken the full benefit of it, turn round and prefer an 
appeal against the order of remand.” The argument, with all respect, fails to carry 
conviction. A ‘party appealing against an order of remand is not entitled as of 
right to any stay of proceedings in the Court of first instance. Also it does not 
‘lie in the power of a defendant objecting to a remand to decide whether hè should 
appear at .the further proceedings before a Court of first instance or not. He is 
bound to do so at the risk of those proceedings being completed in his absence, in 
case of default. In Mackenzie v. Narasinga Sahai?, which was a case of appeal against a 
preliminary decree in a partition suit preferred subsequent to the passing of a final 
decree, the principle of the earlier decisions in relation to orders.of remand was 
applied. The position is hardly tenable in view of the provisions of sections 
105 (2) and 97 of thé present Code of Civil Procedure. `The former lays down that 
an order of remand cannot be impeached except by an appeal against that order. 
The latter’states that where any party aggrieved by a preliminary decree does not 
appeal from*such decree he shall be precluded from disputing its correctness in 
any appeal which may be preferred from the final decree. The Calcutta view would 


mean that if a party, without any fault of his own, is unable to prefer an appeal . 


against the preliminary decree or the order of remand as the case may be before 
the final decree-is passed, he would have lost all opportunity of objecting to that 
decree or order and be-deprived of the right of appeal expressly conferred on him 
by the Legislature. Notwithstanding these,in Sheik Salim v. Hajira Bibi®, it was 
held by Page and Graham, JJ., that there is an-obligation on an appellant who. 
seeks to set aside a remand order to signify his protest against it before the suit on 
that basis is tried and taken to a coriclusion. Order 43, rule 1 (u) does not lay 
down that an order of remand shall be appealable only if the case had not been 


finally decided by the trial Court before the date of the appeal. There is no limi- ` 


tation whatever imposed in the matter and to hold that no appeal can be taken 
_ if the trial Court has finally disposed of the matter before the date of the appeal 
_ or that there is an obligation on the appellant to signify his protest against the 

order of remand before the suit is tried, is to curtail a right of appeal granted by 
statute for which there is little justification., In Lakshmi v. Mani Devi*, it was held 


by the Madras High Court dissenting from the view of the Calcutta High Court - 


that an appeal against a remand order will lie even after the decision of the lower 
Court in consequence of the remand. Though this opinion was not adopted in 
Venkatarama Ayyar v. Unnamalai Ammal’, it had been followed in Ramien v. Veerappudian® 
Arunachala Ayyar v. Louis Drefus & Co.,7, Sundaram Chettiar v. Valliammal®, Kanakayya 
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v. Lakshmayya1. It is of interest to note that in Calcutta itself in Taleb Ali v. Abdul 
Aziz®, it has been held that an appeal from a preliminary decree could be taken 
even if a final decree had been passed before the appeal was preferred. In the case 
under review the visw expressed in Venkatarama Ayyar v. Unnamalai Ammal?,.is 
rejected arid the opinion’ expressed in the other Madras decisions is approved. 


Bora NARASIMHALU, In re, (1951) 1 M.L.J. 478: : : 

_ , This is an interesting case bearing on the provisions of section 33 of the Evidence 
Act. It is one of the requirements of the section that, to render the evidence given 
by. a witness in a prior judicial proceeding admissible in a subsequent judicial 
proceeding the truth of the facts which it states, the adverse -party in the first pro- 
ceding should have had the right and opportunity to cross-examine. And it is 
‘beyond dispute that under the section a previous deposition of:a witness cannot 
be admitted and marked unless the conditions for its admission are strictly made 
out, Ratan Munda v. State*. ` Taylor points out that though it is necessary that the 
party against whom a deposition is offered in evidence should have an opportunity 
of being present at the examination and of cross-examining the witness, yet it is by’ 
no means necessary that he should have actually exercised that power ; thus, if 
notice has been given to him of the time and place of ari examination on commission, 
and he neither intimates a wish to cross-examine, nor applies to the Court to ealarge 
the time for that purpose, it will be presumed that he has acted advisedly and the 
‘deposition willbe received. In Cazenove v. Vaughan*, it was observed by. Lord 

. Ellenborough, C.J.: ‘“‘ The rule of the common law is that no evidence shall be 
admitted but what is‘or might'be under the examination of both parties ; and it is 
agreeable also to common sense, that what is imperfect, and if I may.so say, but 
-half an examination, shall not be used in the same way as if it were complete. But 
af the adverse party has had the liberty to cross-examine, and has not ‘chosen to 
-exercise it, the case is then the same in effect as if he had-cross-examined.’? Thus 
what is required is the right to cross-examine. and the opportunity to do so. If 
‘both existed, then non-exercise of the right or refraining from cross-examining 
‘will not affect, the reception of the evidence. . Whether the adverse party had 
‘the opportunity to exercise’ the right is a question of fact to be determined in each 
‘case. The condition, for instance, cannot be said to be. fulfilled merely becuse 
-the accused was physically present in police custody at the time of the examination 
‘of a witness. The object of the section, is to afford a genuine opportunity which 
‘would be effectively availed of and not for show only, Abdul’ Rahman v. Emperor? 
‘So also if the accused had only a partial opportunity of cross-examining a ‘witness 

but not a full opportunity the requirement of section 33 will not be satisfied.- S.C. 
Mitter v. State’. The ruling in the instant case is in conformity with the principles 
thns established. It was observed: ‘ What is contemplated by section 33 is an 
opportunity to cross-examine the witness,and not an effective .exércise of that- 
‘right. All that the Court would have to do in such cases.is to exercise. caution before 
„admitting ‘such a statement. It could not be postulated, that in every case where 
‘the accused is not represented by counsel and could not subject the witness to a 
-searching cross-examination he had no opportunity of cross-examining and therefore 
‘that the evidence of the witness should not be admitted under section 33.” - | 
e - - . . . 
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Sucancuanp & Co. v. Branmayya & Co., (1951) 2 M.L.J. 9. 


.- It is familiar knowledge that a demand draft is a Bill of Exchange drawn 
by a bank on another bank, or by itself on its own branch and is a negotiable 
instrument. not offending ‘the’ Reserve Bank Act:: ‘Certain other ` aspects 
of it are not, however, free from obscurity. "It has been pointed out that 
a draft drawn by a branch on another branch or head office of the same bank 
or vice versa is not a bill since the drawer and the drawee are in law the same 
person and so not a cheque, see Capital and Counties Bank v. Gordont, Slingsby v. 
Westminster Bank2. A different view is to be found in the judgment of Bailhache, J., 
in Ross v. London County Westminster and Parr Bank®. In the instant case, it is 
remarked that a demand draft is very nearly allied to a cheque. It is of interest to 
_ note that in England banker’s drafts drawn by one branch on another branch of 
the same bank were governed by the Stamp Act of 1853 (16 & 17 Vic.,.c. 59, S. 19). 
But the Bills of Exchange Act (22 & 23 Vic., c. 59) has itself.been recently amended 
šo as to make the provisions of sections 76 to 82 of the, Act dealing with the protec- 
tion of bankers applicable to banker’s drafts payable on demand, drawn by or on 
behalf of a bank upon itself whether payable at the head office or some other office 
of the bank. The amendment seems to have the effect of affirming the view of 
Bailhache: J.’s view that-a banker’s draft is a cheque within the meaning of the 
Bills of Exchange Act though it had all the time been recognised that that view 
had been expressed without reference to what the House of Lords had stated in 
Gordon’s caset. The instant case points out that the difference -between a demand 
draft and a cheque consists largely in two facts: (i) a demand draft can be drawn 
only by a bank on another bank and not by a private individual as in the case of a 
cheque ; (ii) it cannot be so easily’countermanded as a cheque either by the person 


purchasing it as the drawer‘ of a cheque or by the bank to which it is presented.. 


Banking practice regards the issue of a draft as a matter of purchase, the person 
` at whose instance the draft is issued being regarded as the purchaser. And ordi- 
narily a bank cannot stop payment of a draft unless there is some doubt as-to the 
identity of the person presenting it as being or properly representing the person in 
whose favour it is drawn’. The position of a bank in regard to its draft is somewhat 
different from its position as regards chéques- drawn on it, since it-has taken on 
commitments of its own in favour of third persons at the instance of the purchaser. 
This seems. to be consistent with the provisions of section 85-A of the Negotiable 
` Instruments Act where it is stated that the bank is discharged as regards drafts 
by payment.in due course. The latter expression is defined in section 10 and 
means payment in accordance with the apparent tenor of the instrument in good 
faith and- without negligence to any, person in possession thereof under circum- 
stances which do not afford a reasonable ground for believing that he is not entitled 
to receive payment of the amount mentioned therein. Thus the question for the 
bank is really to satisfy itself: about the title of the person presenting the draft: 
Ifa draft is lost there is always the possibility of some one other than the one entitled 
to it presenting it and there is also the possibility of forged endorsement. As such 
it is understandable if the purchaser asks the bank to be. on guard against presen- 
tation by the wrong person, and if the bank is heedless and does not take.the 
necessary precautions the purchaser may sue the bank for negligence. But there 
seems little warrant for a purchaser countermanding payment in any other cir- 
cumstances, as for instance, on the ground that the consideration in respect of 
which the draft was issued had failed or become vitiated. An instructive case in 
point is Barkat Ali v. Imperial Bank of India*. Thare the purchaser of the draft had 
intended the amount to serve as security for employment. Almost immediately 
he found that the business in which he had been given employment was a bogus 
one and he asked the bank to stop payment of the draft. The bank did not accede 
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to the request. It was held that the purchaser of the draft had no right to ask the 
bank not to pay and the bank was not in any way liable in respect of the clearing 
of the’ draft. There was no question about the title of the person who presented 
the draft. The only question was one of failure of consideration. -The facts in 
Bhandari v. Punjab National Bank}, illustrates another side of the picture. There a 
draft was issued by a bank payable to H and G. It was presented by H:alone 
with a purported éndorsement of Galso upon it. The bank official at first refused 
to pay Has he did not know him and on being identified by à customer the amount 
was paid. Butas the bank had not taken steps to verify G’s indorsement it was 
held that it was not protected as the payment of the draft cannot be said to have 
been made in good faith and without negligence. -o . 


The relationship between the purchaser of the draft and the bank is ordinarily 
only that of a debtor and creditor and there is no fiduciary relationship. Following 
the ruling in Jn the matter of the New Bank of India?, the instant decision holds that 
there is one exemption to the above rule. Where A paying money takes a draft drawn 
on its own branch at another place in favour of himself or any other and the sole 
object of making the payment as understood by both the parties was the transmission 
of money from one place to another for the express purpose of being paid to himself 
or a nominee of his, the bank being intended to be used as a transmitting agent, 
the relationship between the parties may become that of principal and agent and 
therefore fiduciary. 


BALA TRIPURASUNDARA Rao v. Korayya, (1951) 2 M.L.J. 39. 


The analogy of a surrenderee not being allowed to displace the title. 6f an 
alienee from a limited owner not for necessity till the death of such owner was 
invoked in this case to afford protection to a person acquiring title by adverse pos- 
session against a limited owner. It falls to be noted that judicial opinion is by no 
means uniform as regards the effect of a surrender by a widow on prior alienations 
made by her for purposes not justifiable. At least three different trends stand 
revealed. According to one view—and a number of decisions of the Madras High 
Court have supported that view—the surrenderee cannot recover possession of 
the alienated items from the alienees so long as the widow is alive, see Subbamma 
v. Subramaniam®, Sundarasiva Rao v. Viyamma*t, Ramayya v. Narayya®,. Arunachala 
Moopanar v. Arumugha Moopanar®, Uman Narain Dubey v. Kanchan Singh?.: A second 
view is that the surrenderee can recover possession immediately, see per Page, J., 
in Prafulla Kamini Roy v. Bhabani Nath Roy®, Raghuraj Singh v. Babu Singh®. According 
to another set of decisions, in the circumstances, the surrender itself becomes in- 
effective and the surrenderee acquires no rights, see Sakaram v. Thama"°, Vijayaraghava- 
chariar v. Ramanujachariar‘1. ‘The reason, which has found favour with the Judges 
adopting the first of the views set forth supra is that å person dealing with a widow 
reasonably *calculates that the alienation will hold good at any rate during her 
lifetime except of course in the rare case of her remarriage. It may, with respect, 
be pointed out that this is begging the question as it were. The true question is 
what is the widow’s interest. Admittedly it is a qualified -interest liable to be 
terminated under certain circymstances. There seems little justification to 
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regard thé effect of remartiage as something different from the effect of surrender. 
In.both cases the limited estate is terminated by an act of the lintited owner. So, 
much may be said in favour of the view that a surrender will enable the surrenderee 
to recover possession immediately from the alienee. It is-also to be noted that the 
view taken by at least one Bench of the Madras High Court that in the circumstances 
the surrender itself is bad does not seem to have been expressly repudiated. To 
conclude;that a surrenderee may riot disturb an alienee from the widow till after. 
her death may not . therefore be right; and, if that be so, the invocation of: the 
analogy in the case of one holding by adverse possession against the limited owner; 
may not necessarily lead to the result postulated in the instant case. . ; 





Ramarva KONAR v. Morrayya Mupartar, (1951) 2 M.L.J. 314 (F.B.). i : 


It looks, with all respect, that a conclusion other than the one reached by the 
Full Bench in this case will have larger warrant. Thé Full Bench has ruled that 
the disqualification of a Hindu widow from Succession to her husband’s estate based 
on her unchastity was not touched upon by the Hindu Women’s Rights to. Property 
Act and there is nothing in the Act abrogating the Hindu law requirement of 
chastity in a wife as a condition precedent to her taking the property of her husband 
as heir. It is the approach to the question that makes for all the difference in 
regard to the legal result. The Full Bench has looked at the Hindu Women’s 
Rights to Property Act as nothing more than an ordinary piecemeal legislation 
amending the Hindu law.in some directions. So regarding it has applied to the 
Act certain principles of construction of statutes which in England. have in the 
past been applied to statutes modifying the pre-existing law. No doubt Lord Wright 
pointed out in ‘Secretary of State for India v. Bank of. Indra, Lid,1, that a statute is ‘prima 
Jacie to be construed as not changing the law to a greater extent than its words or 
necessary intendment require. This merely throws one back, in the context of the 
Hindu Women’s Rights to Property Act, to the question whether that. Act has 
used, in section 3 or anywhere else, words which are not plain or have a dubious 
meaning so as to make them a matter for interpretation. In Viscountess Rhondda’s 
claim? : Lord Birkenhead,-L.C., stated: “the words of the statute are to be 
construed so as to ascertain the mind of the Legislature from the natural and grah- 
matical meaning of the words wbich it has used and in so construing them, thë 
existing state of the law, the mischiefs to be remedied and the defects to-be amended 
may legitimately be looked at together with the general scheme of the Act.” There 
is nothing in this warranting the cutting down of the full and natural meaning of the 
plain. language found in sections 2 and 3 of the Hindu Women’s Rights to Property 
Act. Where the natural dnd grammatical meaning of the words employed is not 
plain then it would be justifiable to look at the circumstances mentioned above to 
ascertain such meaning. In -Kenchava v. Girimalleppa*, Lord Phillimore laid down 
that statutes regulating heirship or descent should be read as not ‘iritendeéd to affect 
the paramount questions of public policy. or depart from well-settled principles of 
jurisprudence. The real question is whether the Hindu Women’s Rights to Property . 
Act should be treated as an enactment which merely regulates heirship or whether 
it marks a radical and revolutionary departure in policy cutting away from the old 
moorings of Hindu law. It has been said by the, Full Bench that the Act is one for 
giving better rights to women and not for. removing disabilities. . True, if in giving 
better rights the removal of disability also occurs, it is only incidental and conse~ 
quential there being nothing expressed-in the Act in regard to the perpetuation, of the 
disability. It is pointed out that no one would or could contend that the Act has 
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the effect of effacing other disabilities regarding heritability imposed by-Hindu law. 
It may be so. The reason is that such disabilities represent parallel principles of 
the law applicable not to the widow merely but to all persons generally. That would 
also explain the view taken in Queen v. Harrald1, that the enactment in section 9 
` of the Municipal Corporation Acts 32 and 33 Vic., c. 35, that words importing the 
masculine gender shall include females for all purposes connected with the right to 
vote at the election of councillors, etc., has reference only to the disability of women 
by- reason of set and not by reason of the status of coverture. It has been stated 
that to hold that the condition as to chastity is abrogated by the Act of 1937 would 
be to create an anomaly, namely, that where the widow exists with a son chastity 
would have been dispensed with, the Act operating, but where there was no son 
the Act would not apply, the Hindu law principles will govern and chastity would 
then be a condition precedent. Surely this is intelligible. Hindu inheritance was 
linked up with capacity to confer spiritual benefit in some measure and where. there 
is no son but only the wife it was regarded as a legitimate requirement that she 
should not have disqualified herself from the spiritual point of view and therefore 
chastity was indispensable. If however there was a son, the spiritual duty will 
attach to him and hence it is not very much material whether the widow has or has 
not lapsed from. the obligation of marital fidelity. Reference has also been made 
to the provision in the Hindu Married Women’s Right to Separate Residence and 
Maintenance Act of 1946 which disentitles an unchaste wife to maintenance. The 
provision was necessary, because, at any rate so long as the husband is alive; it 
would be ridiculous to call upon him to provide maintenance, which in Hindu law 
as regards the wife is a personal obligation of the husband, without the wife doing 
her duty by him-or at least remaining faithful to the. marital vows. Where the 
husband is dead the'situation is different. The wifehood is not being effaced despite 
her infidelity and it may be.the reason why the Act permits her to inherit along 
with a son. The arguments on the other side may now be looked at. In the first 
place, it is apparent that the Act is of a revolutionary and far-reaching character. 
Woman who had no place in a Mitakshara coparcenary is for the first time intro- 
duced into it and the principle of survivorship is cut across. Again for the first 
time the widow is given the right to succeed simultaneously with a son.’Apart 
frorh these for the first time all over India certain women, namely, the widow of a 
predeceased son and the widow of a predeceased son’s. predeceased son are given 
rights of heirship. In regard to every one of these the time honoured and cherished 
institutions of Hindus were displaced and new concepts introduced. Is it fair 
to treat the enactment ‘as just an ordinary amendment of Hindu law instead of as 
one embodying a new policy and outlook? Secondly, the Act provides in section 2 
that “ notwithstanding any rule of Hindu law or.custom to the contrary the provisions 
of ‘section 3 shall'apply where a Hindu dies intestate.” And section 3 states : 
“* (1) When a Hindu’ governed by the Dayabhaga School of Hindu law dies 
intestate leaving any property, and when ‘a Hindu governed by any other school 
of Hindu law or by customary law. dies intestate leaving separate. property, his 
widow ...... shall, subject to the provisions of sub-section 3, be entitled to in 
respect of property in respect of which he dies intestate to the same share as a son ; 
(2) Where ‘a Hindu governed by any school of Hindu law other than the Dayabhaga 
` school or by customary law dies having at the time of his death an interest in a 
Hindu joint family property his widow shall, subject to the provisions of sub- 
section’ 3, have in theproperty the sarhe interest as he himself had.” It falls to be 
noted that section 2 provides in plain terms and categorically that the previous 
rule of Hindu law in the concerned matter is wholly irrelevant and is to be totally 
ignored. In In re Houghton®, Joyce, J., had referred with. approval to the decision 
of the American Court in Carpenter’s case? holding that the provisions of the Statute of 
Distributions were paramount and forbade the consideration of any disqualification. 


eee . 


1. (1872) 7 Q-B. Cases 361. 
2. . (1915) 2 Ch. 173. 


3. 50 Am. St. Rep. 765, 766, 767. +. ` 
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The American Court had observed | “The intestate Iaw ‘casts the estate upon 
certain designated persons and this is absolute and peremptory, and the estate . 
cannot be diverted from those persons and given to other persons without violating 

the statute. There ‘can be no public policy which contravenes the positive language 
of a statute.’ The last sentence is extremely apposite’ and cannot be put aside as 

a reasoning difficult to follow, as was done by Lord Phillimore in Kenchava v. 
Girimallappa. The Act of 1937 confers rights on the widow with a specific direction 
that the: previous Hindu law in regard to the matter was irrelevant. In view of 
such clear and positive direction there can be little warrant for importing any previous 

policy ofthe Hindu law. Thirdly, section 3, sub-section 1, introduces a rule which 
is to have operation all over India. It abrogates by its very terms all distinctions 

which previously obtained between school and school or between any school of law 

and customary law. The construction adopted by the Full ‘Bench would not conduce 

to uniformity but would perpetuate the distinction existing in Mitakshara law as to 

the requirement of chastity between the case of a widow and the case of any other 

female heir as well-as the distinction between the Mitakshara and the Dayabhaga 

schools in regard generally to chastity being a condition precedent to heritable 

capacity of women. Also, a widow is under sectign 3, sub-section 2, to have inthe 
undivided interest of her husband in ‘the joint family property the same interest 
as he himself had. The position had not been contemplated previously and would 
it be right to attach to a case where the widow takes under the statute and not 

under Hindu law and not as heir a disqualification attached by that law to a case 

where she took by heirship under that law ?° Again whenever the Act wanted to 

qualify in any manner the right given to the widow it’ has in terms enacted the 

qualification, as for instance, in the provision_that section 3 is to be read as subject 

to the limitation enacted in sub-section 3. Consistently with this, it would follow 
that limitations other than those specified were not intended. The Bombay High 
‘Court which had to consider practically the same question as the Full Bench in the 

instant case has taken a view opposed to that of the Full Bench. It was observed 
by Divatia, J., in Akoba v. Sai Genu?: “In the recent Hindu Women’s Rights to 
Property Act the bar of unchastity seems to have been removed even with regard 

to the widow inheriting her husband’s property, because it says that its provisions 

shall apply notwithstanding any rule of Hindu law or custom to the contrary.” 

‘Having regard to the great importance of the question involved it is desirable that 

‘the matter is settled by a decision of the Supreme Court. It is of interest to note 

that the same view has been taken by the Calcutta High Court in the matter, as 

that of the Bombay High Court. It has been held that the widow’s right is statutory 

‘under section 3 to succeed to her husband’s properties even though she had been 

unchaste during his lifetime and that inasmuch as section 2 has said that section 3 

‘shall apply notwithstanding anything in the Hindu law or any custom to the contrary. 
the provision in the Hindu law of a widow being deprived of her inheritance because 

of unchastity must ‘be deemed to be done away with by section 2,: Surja Kumar’ 
Sardar v. Manmatha, Nath*. ; ' ; 


‘  Nanyarpa GOUNDAN v, RAMASWAMY Gounpan, ®1951) 2 M.L.J. 343.. 


This decision deals with a question of interest albeit only infrequently occurring. 
‘Ona partition of a well for irrigating a particular piece of land between two co- 
sharers the question arose whether the water from the well can be used for other . 
lands by a.co-sharer. The arrangement at partition was that the water of, the 
well was to be enjoyed in equal shares by the parties one party drawing water 


2. I.L.R. (1941) Bom. 438. 
3. (1952) 56 Cal.W.N. 841, = 3” 


. 1. (1924) 47 M.UL.J. 401 : L.R. 51 I.A. 368: ` 
I.L.R. 48 Bom. 569 (P.C.). eee CY E 
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from: the southern side of the well and the other from the northern side. `. The 
division in the case of the well was only notional. The description in the partition 
deed was also fairly clear that the well was intended for the use of the land which: 
was divided and was intimately connected with the ownership of the property. 
A more or less similar question fell to be decided in regard to the use of the waters 
of a tank in Venkatarama Sastri v. Venkatanarasayya1, In that case there was an agra- 
haram village comprising 922 acres of land of which 110 acres were wet lands. OF. 
these about 53 acres formed the wet ayacut of a tank in the village. ‘The plaintiffs 
and defendants owned lands in the agraharam. The defendants were alleged 
to have attempted to convert a part of their dry land in. the village into wet by 
using the water of the tank. - The evidence showed that it was customary in the 
village to use the water of the tank for the cultivation of the 53 acres.’ It 
was argued that the various sharérs were entitled to the tank water in certain: 
defined shares absolutely and were at liberty to use the water in any manner they 
chose, that the ownership of the water had no necessary connection with the 
ownership of the lands described as the wet ayacut and hence each sharer may. 
use the water for any purpose he likes so long as he did not exceed the quantity to 
which he was entitled. It was held that from immemorial user must be implied 
‘an agreement regarding the use of the tank water for the wet ayacut only and that 
from the fact that the agraharamdars owned the, waters of the tank in the same 
` proportion as they owned the lands it would by no means follow that their ownership: 
of the water was independent of the ownership of the land. In the case under 
review the principle of the above decision was held equally applicable to the case 
of the well identified with the irrigation of the land which was the subject of partition 
and diversion of the well water for the cultivation of any other land by a co-sharer 
was considered as not permissible. i 


SUBBARAYA MUDALIAR v. SUNDARARAJAN, (1951) 2 M.L.J. 353. 
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if there is fraud or irregularity in the conduct of the sale. It can equally be refused 
where the price. fetched. at the auction sale is found to be inadequate. . In the 
instant case aii auction sale had been directed and one of. the conditions was that 
it was subject to confirmation by the Court. Liberty had been given to the parties 
to bid. The plaintiff did not-participate in the bidding but the defendant made 
a bid for Rs. 26,000. The highest bid was Rs. 31,200 which. was accepted by 
the auctioneer. . When it came up-for confirmation the plaintiff made an offer 
of Rs. 35,000 and ultimately when the Court tried to find out how much the parties 
would be. really willing to pay. for the property the plaintiff raised the offer to 
_ Rs. 42,000. . In those circumstances, the question arosewhether the sale for Rs. 31,200 

was to be confirmed or confirmation should be refused. It was held that confirmation 
«should be refused as on the facts it was clear that the bid accepted by the auctioneer 
did not constitute an adequate-price for the. property. The case thus forms really 
an application of the principle laid down in Soundararajan’s caset. 


DELLI GRAMANI v, RAMACHANDRAN, (1951) 2 M.LJ. 611. | 


This deals with a point of importance in the law relating to Vendors and 
Purchasers. It holds that if there is any error in the statement of the extent of 
the property agreed to be sold, the purchaser can claim specific performance with 
compénsation if the case can be accommodated within section 14 of the Specific 
Relief Act, but if thé contract had been completed by the execution of the sale 
deed the purchaser cannot claim any compensation unless he establishes fraud or a 
special agreement to pay compensation for errors in quantity or if there is a warranty ` 
that the extent conveyed by the sale deed is correct. The case also affirms that the 
rights of the purchaser do not remain the same after conveyance as before thereto. 
In England the law on the matter now seems to be well settled. Joliffe v. Baker? 
is the leading authority. There a vendor of real property during the negotiations 
for the sale had represented bona fide and believing it to be true that the property 
comprised 3 acres. The contract was in respect of “ all that freehold cottage or 
tenement, garden and land, containing by estimation 3 acres or thereabouts.” 
The purchaser after the sale had been completed sought to recover compensation 
from the vendor for the alleged misstatement of the acreage. It was held by 
Watkin Williams, J., that after completion of the sale compensation could not be 
recovered unless there had been fraud or the breach of some warranty contained 
in the conveyance. In Clayton v. Leech®, lessor had.granted a sub-lease stating 
it was for 21 years whereas it was only for a period of 14 years. On a claim by the 
under-lessee for compensation for misdescription, it was held that as the transaction 
had been completed by the conveyance the claim could not be maintained in the 
absence of any agreement therefor in the deed of conveyance. In Palmer v. Palmert, 
it was recognised that an agreement to maké compensation for misdescription of 
the thing sold was not extinguished by taking a conveyance unless the agreement 
was so expressed as to limit it to defects discovered before the conveyance. In In re 
Turner and Skelton’, Jessel, M.R., had remarked: “No book can be produced to 
show that it was thought to be settled law that a purchaser loses his right to com- 
pensation by taking a conveyance and on what principle should he do so. The 
theory is that he has contracted to take compensation if there is any variation from 
the particulars. Why then should he lose it by taking a conveyance? The 
only reason that can be alleged is that everything is supposed to be settled between 
the parties but why should that_be an obstacle to the right of the purchaser_ 


1. ALR. (1940), Mad. 42.. ae. 4 (1884) 13 Q.B.D. 35% 
2. {eRe} 11 Q.B.D. 255. `. . 5. ` (1879) 13 Ch:D. 130. 
3. (1889) 41 Ch.D. 103. © > ee? : re ea a 
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when the defect is discovered afterwards?” The proper way of reading Joliffe v. 
Baker! and In re Turner and Skelton? harmoniously is indicated in Palmer v. Palmér? 
and there is no essential antagonism. Dart states the rule thus: . “A claim after 
conveyance, simply for compensation in respect of defects in the estate, will bè 
dismissed in the absence of-an express condition for compensation ”4, Turning 
to the decisions in India, in Abdullah. Khan v. Abdur Rahman Beg’, it was held that 
unless fraud was made out compensation cannot be recovered after execution 
of the sale deed in regard to any deficiency in area of the property sold, in the 
absence of an agreement to make compensation. In Suleman Vadu v. Trikamji 
Velji®, West, J., had observed : “ It is said that the specification of the area following 
the statement of the survey number and boundaries was a mere matter of descrip- 
tion and that an error in this respect after the transaction was completed affords 
no ground for compensation ..... The question seems to be whether the 
area of the field as specified’ was an essential part of the consideration for the 
payment made by the plaintiff or whether although the area is set down as a matter 
of description he bought and took the field as a particular object identified and 
estimated for the purpose of the contract and independently of the circumstance 


.of the area being or not being so much as go acres.” It looks as if according to 


Justice West it is a question of fact depending upon the construction of the sale 
deed in the particular case whether compensation would fall to be awarded. A- 
similar view is found in Maharujrappa v. Lakshmian?. In Madras: however in Janga 
Venkata Reddy v. Jamal Ahmed Sahib®, it was held by Sadasiva Ayyar and Napier, JJ.; 
‘that a suit for compensation by the purchaser in respect of deficiency in extent 
will lie even after the execution of the sale deed as for part failure of consideration 
for the transaction, and that it would make no’ difference whether the sale had 
been completed or not in regard to the rights of the parties in this respect. The 
principle laid down in Jolife v. Baker! was applied in a recent decision in Madras 
in Kondal Rao Naidu v. Dhanakoti Ammal®, where it was held that compensation. 
for misdescription of area in the sale deed cannot after the execution of the sale 
deed be recovered in the absence of any warranty in the sale, deed and there is no 
case of fraud. The,instant decision follows this long line of authorities and dissents 
from the’ suggestion in Janga Venkata Reddy's case®, that the completion of the 
conveyance will not make any difference in regard to the right of the purchaser to 


recover compensation for misdescription of area in the sale deed. 


š : a - ‘ 7 


I1. (1883) 11 Q.B.D: 255. > 5.. (1896) I.L.R. 18 All. 322. 

2. (1879) 13 Ch. D. 130. 6. (1875) 12 Bom.H.C.R. 10. 

3. (1884) 13 Q.B.D. 351; 7. ALR. 1932 Bom: 449. 

4. Darts Vendors & Purchasers, 8th edn., 8. (1915) 29 M.L.J. 122. 
Vol. 2, p. 683. 9- ALR. 1938 Mad. 81, 


: THE _ : 
MADRAS. LAW JOURNAL. 








II] JULY. 7 [1952 











NOTES OF RECENT CASES. 


Govinda Menon and Arunachala Moopanar v. Arumugha Moopanar. 
Arishnaswami Nayudu, FF. 
Gih March, 1952. S. A. No. 989 of 1948. 


Hindu Law—Widow—Surrender after alienating or gifting a portion of property— 
Surrenderee if entitled to recover possession and dispossess the alienee or donee at once. 

When a widow in possession of her husband’s estate, alienates a part of that y 
estate and then makes an unconditional surrender of the entire estate in favour 
of the nearest reversioner, it is not open to the reversioner surrenderce to recover 
possession and dispossess an alienee from the. widow until the widow dies. LL.R. 
39 Mad. 1095, reaffirmed and followed. The position is the same where the 
widow has voluntarily made a gift of a pottion of the estate in favour of a 
donee. 52 M,L.J. 195, relied on. I.L.R. 40 Cal 721 and 40 C.W.N. 208, 
considered. i boa ` 

K. V. Venkatasubramaniam and T. P. -Gopalakrishnan for Appellant, 

S. Ramachandra Aiyar for Respondents. A 





K.S. . , ~ Appeal dismissed. 
Subba Rao, F. Andiappa Pillai v. State of Madras. 
ath March, 1952. C. M. P. No. 9036 of 1970. 


Madras Estates Land (Reduction of Reni) Act (XXX of 1947)—Notification of 
Aalf a village granted as dharmasanam—Validity: ` Soe SS Ty 
Grants made to separate persons cannot be clubbed together to form a 
whole village for the purpose ‘of definition of an ‘‘estate” under the Estates Land 
Act. It would be an apriori case if such grants were made on different dates, 
When only a share of the village was granted it cannot be a grant of a whole 
willage. Such a dharmasanam village is not an estate to which Madras Act XXX 
of 1947 applies and the notification under that Act must be quashed. 
R. Kesava Aiyangar and K. Parasaran.for Petitioner. 
The Government Pleader (P, Satyanarayana Raju) on behalf of the State. 
K.S.. ; — Notification quashed. 
Subba Rao, F. : Venkata Reddi v. The Madras State. 
arst March, 1952. , _ C.M.P. No. 8726 of 1950. 
Madras Estates Land (Reduction of Rent) Aci, (XXX of 1947)—WNotification fixing 
vent of an inam as “‘ estate’? under—Settlement officer starting enguiry under section 9, 
Madras Estates (Abolition and Conversion into Ryotwart) Act (XXVI of 1948)—Finding 
that the inam was not a grant of a whole village and so not an estate—kffect on notifi- 
cation under the 1947 Act. > 
A comparative study of the provisions of Madras Act XXX of 1947 and 
Madras-Act XXVI of 1948 shows that the purpose and objects of the two Acts 
are different. The object of Act XXX of 1947 is.to give relief to the ryots. 
‘The object of Act XX VI of 1948 is to abolish estates. The definition of *‘ estate ” 
NRC . i 





2 
in the two Acts are different. The earlier Act adopts in toto definition of “ estate ” 
under Madras Estates Land Act whereas the latter Act excludes Inam villages, 
which became . estates under the Madras Estates (Third Amendment) Act, 
. 1936. Both have independent and separate existences and one does.not take 
sustenance from the other for its existence and the two Acts have independent 
existences. The notification by Government under the earlier Act does not become 
void by reason of the decision of the settlement officer holding that the village is 
not an estate under the later Act. In any event there is an effective remedy by 
way of suit and a.writ will not issue: =- > . > : pir 

V. Venkatachariar and T. Rangaswami Aiyangar for Petitioner. 

The Government Pleader (P. Satyanarayana Raju) on. behalf of the State. 


K.S. — Appeal dismissed.. 
Subba Rao, F. . ' Munusami Naidu v. 


and April, 1952. fo of l , Swaminatha Naidu.’ 


S.A. No. 1058 of 1948. 
Hindu Law—Joint family—Sudras—IMlegitimate son—Status of—Possession of 


` property for over statutory period—Possession if on behalf of family— Adverse possession. 


` It is true that the illegitimate son of a Sudra is a member of his family but it 
is equally settled law that he isnot 4 member of the coparcenary. -He does not 
also acquire a right by birth. He is not in joint possession with the father: He 


cannot claim partition. Accordingly the possession of an illegitimate son cannot ` 


be deemed to be possession on behalf of the family consisting of himself and his 
father. If the illegitimate son was in actual possession of items of property for 
over the statutory period in his own right he acquires a right by adverse possession. 
The coparcener of the putative father cannot claim partition of such property. 
M. S. Venkatarama Aiyur for Appellant. 
T. R. Srinivasan and S. Gopalaratnam for Respondent. 


K.S.. > ; 4 Appeal dismissed in the ‘nate Leave 

4 : i ——— „4o appeal refused, 
Subba Rao and Panchapakesa Aypar, FF. Srinivasa Ayyangar v. 

“a 4th April, 1952. The State of Madras. ` 


C.M.P. No. 8302 of 1950. 


Madras Estates Land (Reduction of Rent) Act (XXX of 1947)—Notification of 
Inam villages—When valid—Inams—When included in definition of ‘estates’. 


Where the British Government did not confirm the grant in inam by the 


previous ruler of an entire village but only -15/16th part: of the village- (the ' 


remaining 1/16th part having been resumed by the grantor) it would not’be an 
«estate ” within the meaning of section: 3 (2) (d) of the Madras ‘Estates Land 
Act and the notification issued by the Government fixing the rate of rent’ in res- 
pect of the 15/16th part of the village and other proceedings taken under 
Madras Act XXX of 1947 in respect of that’part are invalid and must be 
quashed, ° oe LY 

‘Though a minor- inam cannot be treated as a separate estate, it vests in 
‘the Government along with the parent estate subject to thé other. provisions of 
‘the Act. The post-settlement minor inams or the minor inam included `in the 
assets of the zamindar at the time of the permanent settlement would be pro- 
tected under section 20 of Madras Act XXVI of, 1948 and ‘the rights thereunder 
can be enforced against the Government. The notification of the: Government 
under Madras Act XXVI of 1948 notifying the sixteenth part of the village 
(resumed by the zamindar) and included in the assets of the zamindari as an 
under-tenure ‘estate is clearly wrong. ky ae a 

R. Kesava Aiyangar and K. Parasaran for Petitioner. f 
The Government Pleader (P. Satyanarayana Raju) for the Respondent. ` 


K.S. Notifications quashed. 
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Rajamannar, C.J. and . . +. Rajamony, In re. 
Venkatarama Ayyar, 7. f Ref.: Cas:-No. 55 of 1951. 

4th April, 1952.. ` eo n 

Chartered Accountants Act (XXXVII of 1949), section 22—Scope—Acts and omissions 
specified in the schedule—If exhaustive. ` : AS We the a 

The acts or omissions specified in the schedule to the Chartered Accountants 
Act shall be deemed to be conduct which will render a person unfit to,be a member. 
The enumeration is illustrative and not exhaustive. In respect of matters which 
are not specified in the schedule, it will be for the council and ultimately for the 
Court to decide whether the acts or omissions complained of are such as to render 
a delinquent unfit ‘to be a member of the Institute. Under section 22 there is a 
residual jurisdiction in respect of matters other than those specified in the schedule 
including therein whatever might be added under clause (v) of the schedule. 

`The conduct of a-chartered ‘accountant in taking as.an articled clerk a person 
who was engaged in business renders him unfit to be a member of the Institute. 
If however the accountant can show that he was not aware that the clerk was doing 
business, different considerations might arise. ; 

R. Ramamurthi Ayyar for the Council of the Institute of the Chartered 
Accountants, Delhi. - a 

S. Gopalan for Respondent. © T 

K.S.. i —— Respondent warned, 


Rajamannar, C.F. and i Narasimham, In re. 
Venkatarama Ayyar, 7. = - R. C. No. 58 of 1951. 


‘4th April, 1952. ° 
Chartered Accountants Act (XXXVIII of 1946), Schedule, clause (c) and regulation 
38 and Auditors’ Certificate Rules’ (1932), rule 44—Articled clerk of Chartered Accountant 
doing work for such accountant ‘before Income-tax Tribunal on monthly sdlary—Fees from 
assesses received by Accountant—If contravention of Schedule, clause (c) of the Act—Articled 
clerk by such practising if engages in any other business prohibited by regulation 38 of the 
Act or rule 44 of Auditors’ Certificate’ Rules, 1932. . . as 
© Where a. Chartered Accountant deals with assessees as his clients settles the 
fees and receives it and engages an articled clerk, on a monthly. salary .to attend 
to the work of the accountant before the Incomé-t:x Tribunals and éntrusts such 
work to him, it cannot be said that the accountant entered into any arrangement 
with the articled clerk for payment by him of any portion of the fees. The articled 
clerk in such a ‘case ‘is only an employee looking to the Chartered Accountant 
for the payment of his salary and not a lawyer looking to the assessees for the pay- 
ment of his fees. It cannot therefore be said that the Chartered Accountant acted 
in contravention of clause (c) of Schedule to the Chartered Accountants Act, ` 
Rule 44 of the Audit Certificate Rules, 1932, and regulation 38 of Chartered 
Accountants Act prohibit only engaging in “any other busincss or occupation,” 
that is a business other than that in respect of which he is an articled clerk, The 
work done by the articled clerk before the Income-tax Tribunals cannot be said 
to be engaging in any other business or occupation. Accordingly theeacts alleged 
will not render the Chartered Accountant guilty of any act which renders him 
unfit to be a member of the institute. Bo NT, ' 
R. Ramamurthi Ayyar for Council of Chartered Accountariis:of India. `` 
V. Rajagopalachariar and A. Nagarajan for Respondent. © >70 te: 
F ' a : “Reference answered. 
In the måtter of Dandekar. . 
„Ref, Case. No.-57 of 1951. 





Rajamannar, C.F. and 
Venkatarama Ayyar; F. i 
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Chartered Accountants Act (XXXVIII of 1949), Schedule, Clause (q)—Auditor Signing 
Jor an assessee in income-tax -proceedings—Extent of duiy—Negligence—Effect. 
No dcubt in auditing the accounts of a Joint Stock Company the auditor has- 
a duty “to probe into the matter ” and investigate whether the accounts were 


t 


4 


correct, as in such a case the audit is intended for the protection of the share holders. 
But in the case of-audit relating to the accounts of individuals the auditor acts only 
fer'these individuals and it is Fis duty to act on their instructions, and to audit 
the accounts produced by trem and prepare statements from them. He. is under 
an obligation to them to perform the auditing with due skill and Giligence. and if he 
does that it is difficult to see what further obligation he has in the matter and in 
favour‘of wham. The positicn of chartered acccuntants reprtsenting income-tax 
assessees is similar to that of advocates, representing parties in Court and their 
obligations are similar to those’ of advocates. 

` The accountant is under a duty to prepare and present correct statements of 
the accounts of the assessees and he should, of course, neither suggest nor assist in the 
preparation of false accounts. But he is under no duty to investigate whether the 
accounts produced by the assessees are correct or not. That is, a matter for the 
decision of the Income-tax Tribunals. Where an auditor states that the balance 
sheets represented the correct position according to the accounts of the assessees, 
it cannot’be said that the auditor owed a duty.to.the Income-tax department or to 
himself to investigate the truth and correctness of the accounts of the assessees and 
not merely to act as their post office in transmitting them. ‘Therefore no question 
of negligence arises by reason of failure to investigate. 

It is essential that charges of this nature should be made with promptitude, 
R. Ramamurthi Ayyar for Council of Chartered Accountants of India. - 


A. Sundaram Aiyar for C. S. Rama Rao Sahib for Secretary, to the Government of 
India (Ministry of Finance). i 
T. V. Viswanatha Aiyar and C. R. Pattabhiraman for Respondent. 
KS. —— Reference answered. 

Ramaswami 7. p Corporation of Madras v. A. D. Charles, 

xoth April, 1952. : C.C.Q.A: No. 56 of 1950. 

Madras City Municipal Act (IV of 1919), section 279—Madras Club—If falls with- 
an the ambit of. f 

The Madras club (a members’ club) does not fall within the ambit of séc- 
tion 279 of the Madras City Municipal Act. “ Clubs” are not included in 
section'279 .(1) and the Legislature did not consider that clubs stood in need of 
inspection, supervision and services, on the part of the Corporation which the 
issue of a licence under section 279 involves and entails. ‘The club cannot be 
brought within the meaning of “lodging house” and “ eating house ” as 
members of the public have no right of admission. The institution cannot be 
said to be one where the public can go -and have repose. Nor can the sale 
of or preparation for sale of food to members bring it within the scope of 
section 279. Accordingly the Corporation could not ask the Madras Club 
to take out a licence. 

Messrs. Fohn and Rao for Appellant. 

Messrs. King and Partridge for Respondent. 





K.S. , i Appeal dismissed. 
Satyanarayana Rao and Venkataswami Nayudu v. 
Rajagopalan FF. The Commissioner of Income-tax, Madras. 
15th April, 1952. Case Ref. No. 30 of 1950. 


Income-tax Act (XI of 1922), section 2 (1) (a)—JIncome from sale of milk of purely 
pasture fed cows—lf agricultural income. - . : 

Where cows are exclusively or mainly pastured and not stall-fed the income 
derived from the sale of their milk is agricultural income. 1950 I.T.R. 259; 
(1950) 1 M.L.J. 736 and 1938 I.T.R. 502, relied on. 

T. M. Krishnaswami Ayyar for M. Subbaraya Ayyar for Appellant. 

C. S. Rama Rao Saheb for Respondent. . 

K.S. ———- _ Reference answered in favour 

, 7 of the -assessee. 


ae 


.Saiyanarayana Rao and l Mohamed Ibrahim & Co. v. 
. Rajagopalan, FF. ; Commissioner of Excess Profits Tax, Madras. 
ath April, 1952. Case Referred No. 38 of 1950. 


Excéss Profits Tax Act (XV of 1940)—Formation of partnership consisting of some 
of the partners of old firm—Inference that main purpose was to avoid or reduce liability to 
excess profits tax—Propriety. ; 

It is the right-of every individual to enter into a partnership, to get it 
dissolved and to-constitute new. partnerships arid merely because a partnership . 

happened to be. dissolved and two new partnerships though it be to carry on the 
same kind of business were brought into existence at a time when the Excess- 
Profits Tax Act was in force, from that circumstance itself it cannot be inferred 
that the motive and object of the persons so acting was to avoid the liability for 
excess profits tax. It cannot be said that there was a continuity of the business 
of the old partnership by the new partnerships. 

T. M. Krishnaswami Ayyar for M. Subbaraya Ayyar for Applicant. 

C. S. Rama Rao Sahib for Respondent. 





K. S. Reference answered in favour óf the assessee. 
Govinda Menan and oo i eet ` Muthalammal v. 
Krishnaswami Nayudu, FF. Veeraraghavulu Nayudu. 
8th April, 1952. D S. A. No. 1803 of 1948. 


Hindu Law —Joint family—Widow’s right of maintenance against her husband’s 
property—If can be transferred or assigned. : i 

A widow’s right to maintenance against her husband’s property is one which 
‘cannot be transferred or assigned. [Nature and basis of widow’s right to main- 
tenance discussed]. a 

T. R. Srinivasan and S. Gopalarainam for Appellant. 

K. V. Ramachandra Aiyar for Respondent. ed . 
— Appeal dismissed, 





K. S. 2 > 
Raghava Rao, F. ` Munirathnam Naidu v, 
a5th April, 1952. . : . Ganapathi Chettiar. ° 


E ; _ GR. P. No. 365 of 1952. 
Court-Fees Act (VII of 1870), section 7 (v)—Suit by lessee for an injunction restraining 
his lessor from interfering with his possession as lessee—Court-fee—Subject-matter if 
«immovable property’? contemplated by notification of 20th February, 1903 (Fort St. 
‘George Gazette, Part II, dated grd March, 1903, page 368.) tiie 
A suit by a lessee for an injunction restraining his lessor from interfering with 
the lessee’s possession can be valued by the plaintiff as he liked and the notification 
dated ‘20th February, 1903, published at page 368, Part-II, Fort St. George Gazette, 
dated 3rd March, 1903, will not apply and the subject-matter of the suit cannot 
be said to be “immovable property ” contemplated in that notification, 
D.-Narasaraju, B. Punyakoti Chetti and P. Ramachandra Rao for Petitioner. 


K. V. Ramachandra Aiyar and V. Srinivasan for Respondents. ` . 
K.S. EA Petition allowed. 
Subba Rao, 7. o tt Venkatasubbayya v. 
16th April, 1952. N: Audiseshayya.- 


he Writ Petition No. soo of 1951. 
Madras Buildings (Lease and Rent Control) Act (FIII of 1931), section 12-B— 
Power of High Court to remand a case. : ; 
The High Court has power to remand a case under section 12-B, Madras 
Buildings (Lease and Rent Control) Act... | T 
K. Umamaheswaram and T. Ramachandra Rao for Petitioner. 
P. Rama Rao and K. V. Ranganatha Reddi for first Respondent. 
K.S. . | l —— _ Petition dismissed. 
VRC i 
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Rajamannar, G. J. and ` ©" -© M. Thomas. In- re> 
Venkatarama Ayyar, J> >` ` i Writ Petition No.. 149 of 1952. 
- 21st April, 1952. a Ebi. 
Madras Educational Rules—Rule 19, Appendix .7 (A)—Note under—Exemption 
Srom payment of fees for backward classes and castes—Extension to converts to Christianity 
or other religion if conversion was either of the pupil or his father—If discriminatory or 
invalid—Constitution of India (1950), Articles 14, 15, 16 and 46—Scope. $ 
Appendix »7 of Rule g2 of the Madras Educational Rules- gives a list 
of backward classes under 2 categories (members of which. may be ‘admitted 
without payment of any fees)—(1) Harijans and (2) castes other ‘than Harijans, 
Note (1) to this appendix extends the fee concessions for which schedule. 
castes are eligible under the Madras Educational Rules to converts. to 
Christianity or to any other religion from the castes included in group (1) 
provided however that the conversion was of either the pupil or the student 
or of his parent’ or guardian. A person whose grandfather was converted 
to Christianity would not be entitled to the concession. It cannot be said that 
Note (1) to the Appendix is repugnant to Articles 14, 15 (1), 16 and 46 of 
the Constitution or that it makes a discrimination between persons‘on the 
ground of their religion. Itis true that Article 46 of the Constitution enunciates 
one of the directive principles of State policy viz., that the State shall promote 
with special care the educational and economic interests of the weaker sections of 
the people, and, in particular of ihe scheduled castes and scheduled tribes. But 
this provision is not enforceable by any Court. The moment a person was 
converted to Christianity he ceased to belong to any caste because Christian 
religion does not recognise the system of castes. A, grandson of such person 
cannot today claim to be a` member of the Harijan community (since he is a 
Christian) entitled to any of the concessions given to members of that caste. The 
State made an exception in the case of recent converts from the castes enumerated 
. in Appendix 17-A. -It is not for the Court to speculate on the reasons for the 
policy underlying this exception. Note (1) which embodies the exception confers 
the concession on persons who would ordinarly be otherwise not entitled: to the 
_concession because they had ceased to be members of the enumerated castes. 
In making the exception the State is certainly entitled to fix limits to its 
operation. There is no discrimination by reason of the Note. Accordingly the 
Court cannot give any relief under Article 226 to a student whose grandfather 
was a Harijan converted to Christianity. ras 
A. P. C. Albuquerque for petitioner. 
K. S. | —— Petition dismissed: 


Subba Rao and Somasundaram v. Muthuramalingam. 
Krishnaswami Naidu, FF. ` G. M. P. Nos. 1324 of 1950; 
22nd April, 1952. . i 2615 and 2616 of 1951. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948)—Jnams 
—Confirmiation by British Government. not of whole villages—“ If estates ”. : 
The confirmation that is intended under section 3 (2) (d) of the Madras. 
Estates Land Act is confirmation of the grant of a whole village, and.if at the 
time of the confirmation, the whole village is not available to the dharmasanam-. 
dars for confirmation and the confirmation taking shape by issue.of title deed in 
respect of a portion of the village, it could not be confirmation as required under 
the section. Such confirmation of a portion of a Dharmasanam village could not 
make an ‘estate’. Proceeding? by notification under Madras E:tates Abolition 
Act and Madras Rent Reduction Act are without jurisdiction and are liable to be 
uashed. : 

Per Subba Rao. F.— The Legislature in enacting Madras Act XXVI of 1948. 
“must be deemed to have knowledge of the case law and the interpretation’ of the 
learned Judges of this' Court put upon the provisions of section 3 (2) (d) of the 
Madras Estates Land Act and with that knowledge adopted the definition of an. 
‘estate ” in the Madras Estates Land Act before the Third Amendment in Act 
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pretation put upon the definition by the Courts. l 
M. Sundaram, R. Kesava Ayyangar and K. Parasaran for petitioners. 


The Government Pleader (P. Satyanarayana Raju) and T. R. Arunachalam for 
Respondents. 


XXVI of 1948. They must be presumed therefore ‘to have accepted the inter» 


K. S. Lia . , Proceedings quashed.’ 
Subba Rao, Fe ` Athimoolam Achari v. Thé Dy. Commercial 
22nd April, 1952. Tax Officer, Koilpatti. 


- Writ Petition No. 127 of 1952.: 

Madras General Sales Tax Act (IX of 1939)—Remedy of a person aggrieved provided 
under the Act itself—High Court will not exercise extraordinary jurisdiction to issue writ 
of prohibition to Commercial Tax Officer to forbear from assessing the petitioner. 

The Madras General Sales Tax Act is a self-contained one and provides for 
a hierarchy of tribunals to enable the aggrieved person or authority to geta 
final and authoritative adjudication on the validity or the correctness of the . 
assessments made by the sales tax authorities. As there is an adequate remedy. 
under the Act itself the High Court will not issue a writ of prohibition to the 
Commercial Tax Officer to forbear from assessing a dealer to sales tax. The 
fact that the assessee has got to pay the tax or that the remedy provided by the 
Act may involve delay or expenditure, is no ground for invoking the High Court’s 
extraordinary jurisdiction. 


M. K. Nambiar for Petitioner. 

Vepa P. Sarathy for the Government Pleader (P. Satyanarayana Raju) on behalf 
of the respondent. 3 l 
— Petition dismissed. 





K.S. ; 
Chandra Reddi, J. l Proprietor, St. Joseph’s Automobile and Mechanical 
23rd April, 1952. _ Works, Tuticorin v. Maria Soosai Pillai.. 


A.A.O. No. 321 of 1950. 

, 7” Workmen’s Compensation Act (VIII of 1923), section 2 (1) (d)—Dependant—Father 
of infant workman—TIf dependant. f l 

After the amendment in 1933 of the Workmen’s Compensation Act, section- 

2 (1) (d) a father could be regarded as a dependant only when he could establish 

that he was, really dependant on the earnings of “the workman wholly or partly. 


y 


, A mere contribution by the workman towards the expenses of the family is not 
sufficient to enable the father to claim as a dependant within the meaning of the 
Act. When the earnings of the deceased workman were hardly sufficient for his 
maintenance and no balance left which would contribute to the family fund the 
father cannot be said to be a “dependant”. Dependency is with ‘reference to the 
date of the death-of the workman and the fact that ata future date the father 
might have to depend upon the son is not a relevant consideration. f 


K. S. Rajagopalachari for Appellant. f oe 
G. Chandrasekara Sastri (Amicus Curiae) for respondent. 
K.S. — ; Appeal allowed. 


Subba Rao, F. ; Sambandan v. The Returning Officer to the 
24th April, 1952. ` Elections tô the Madras Legislative Council. 
: Writ Petition No. 236 of 19532. 
Constitution of India (1950), Articles 329 (b) and 226—Scope aud effect—Challenge 

to result of election—Proper procedure. j . 
. The result of an election to the Madras Legislative. Council cannot be ques- 
tioned except by way of an election petition. Article 329 (b) of the Constitution 
in terms applies and excludes the jurisdiction of the Court. The Election Tribunal 
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can declare the election of the returned candidate void if the result of the elec- 
tion has been materially affected by any non-compliance with the provisions of 
the Constitution or of the Representation of the People Act or of any rules or 
orders madé under the Act relating to the election. Article 329 (b) bars an 
application under Article 226 to quash the election proceedings. f 

T. Lakshmiah, K. Srinivasamurthy. K. Pandurangam, B. Lakshminarayana Reddi 
for the Petitioner. S 

The Advocate-General (V. K. Tiruvenkatachari) for the Government Pleader, 
T. S. Venkataraman, A. Madhavan, V. Venkataraman, Mohan Kumaramangalam, 


N. Subramaniam, T. Chengalvarayan, N. Sundara Aiyar, K. Subramaniam and K.V. R. 
Sarma for respondents. 6 . 





K.S. —— Application dismissed. 
Chandra Reddy, F. '  Parvatesam v. Raja Kakarlapudi Raja 
25th April, 1952. Gopala Narasaraju Bahadur. 


S. A. No. 1558 of 1948. 
Madras Hindu Religious Endowments Act (II of 1926), section 79-A—Suit in 
respect of matters mentioned in section 79 of the Act is barred. : 


The common law right of suit is barred under section -79-A of the Madras 


Hindu Religious Endowments Act in respect of matters mentioned in section 79 
of the Act. f 


P. Somasundaram for appellant. n = 
T. Satyanarayana and M. Seshachalapathi for Respondent. 





K.S. — Appeal dismissed. 

; Leave to appeal granted. 

Rajamannar. C. J. and C. S. S. Motor Service, Tenkasi v. 
Venkatarama Ayyar, J. : The State of Madras. 
` 25th April, 1952. z j Writ Petition Nos. 333, etc., of 1951. 


Motor Vehicles Act (IV of 1939), sections 42, 43-4, 47 and 64-A—Validity—Permit 
system for motor buses—If contravenes fundamental right under Constitution of India, 
1950 to carry on business. f , 

All public streets and roads vest in the State which holds them as trustees 
on behalf of the public. The memb«rs of. the public are entitled to use them as a 
matter of right'and this rigat is limited only by the similar rights possessed 
by every other citizen to us? the pathways. The State as trustees on behalf of 
the public is, entitled to impose all such limitations.on the character and extent 
of the user as may be requisite for protecting the rights of the public generally. 

The right of a citizen to carry on business in transport vehicles on public 
pathways cannot be denied to him on the ground that the State owns the 
highways. The right of citizens to carry on business.in motor transport on public 
pathways is one guaranteed under Article 19 (1) (g) of the Constitution and 
provisions for regulating such right by permits under Motor Vehicles Act will 
be valid only if they are reasonable restrictions imposed in the interests of the 
public. Section 47 (1) (c) of the Motor Vehicle Act is in part valid and section 
47 (1) (e) is wholly void; sections 42, 43-A, 47 (1) (a), (b), (d) and (F), 48 (a) 
and (b) and 64-A are valid. 

Procedure for the grant of permits for motor bus transports indicated. 

K. V. Venkatasubramanya Ayyar, K. Hariharan, K. Bhashyam Ayyangar, M. Natesan, 
S. Srinivasan, N. G. Krishna Ayyangar and N. Panchapakesa Ayyar for Petitioners. 

_ The Advocate-General (V. K. Tiruvenkatachari) for the Government Pleader 
(P. Satyanarayana Raju) on behalf of the State. : a4 

M. K. Nambiar, N. G. Krishna Ayyangar, G. R. Fagadeesa Iyer, R. Raghavachariar, 

D. Narasaraju, R. S. Venkatachari and T. Chengalvarayan for Respondents. 


K. S. Petitions directed to be posted for arguments on merits. 
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Somasundaram, J. i ‘ The Public Prosecutor v. V. V? Se Kuduva. 
, 10th June, 1952. - C. A. Nos. 79, étc., of 1951 
Motor Vehicles Act (IV of 1939), sections 44, 48 and 59 (3)—Scope and effect—Regional 
Transport Authority issuing permit for special trip to a bus in connection with a festival—If 
can impose condition restricting the fare to be collected. f i la 
On a combined reading of sections 59 (3), 44 and 48, of the Motor Vehicles 
Act, it is clear that the Regional Transport Authority has no power to impose a 
condition that no higher fare should be collected while issuing permit to a bus for 
special trip in connection with a festival. Such condition being invalid the 
violation of this conditicn cannot amount to an offence. Section 62 of the 
Hg Act apply only to temporary permits and.not to permits other 
than those. aa acct 


The Public Presecutor (V. T. Rangaswami Aiyangar) for Appellant. . ` To 

M. K. Nambiar and S. R. Subramaniam for Respondents. “A 
K.S. . ~ Appeals dismissed. 

. i ra : Le re 
Chandra Reddi, J. = : Kasi Viswanadhan v, V iranna. 
8th July, 1952. ‘ i S.A. No. 2175 of 1948. 


' Civil Procedure Code (V of 1908), section g2—Scope and applicability—Cominon 
fund of village—If one for public charitable purpose—Suit for accounts- of fund—If -one 
under section 92, Civil Procedure Code (V of 1908), i f : 

If a fund is for the use of the villagers that is, for purposes connected with the 
village community, as a whole or with a substantial part of the village community, 
whatever may be the nature of the purpose to which it might be utilised, the trust 
must be said to be one ofa public chafitable nature. A suit for directing the persons 
in charge of the fund to render an account of the amounts falls under section 92, 
Civil Procedure Code, the provisions of which must be complied with to sustain the 
sult. : * ue e : 

V. Parthasarathy for Appellant. i ; he 
D. Narasaraju and K. B. Krishnamurthy for Respondent. 


KS. Appeal dismissed. Leave refused. 
Chandra Reddi, 7. : Kuttyal v. Sanjiva-Rag. 
11th July, 1952. ` ~ A.A.A.O. No. 55 of 1950. 


Civil Procedure Code (Vof 1908), Order 34, rule 14—Scope—Usufructuary, mortgage 
-and lease back—Decree for rent in respect of the lease—If claim arising under the mortgage 
and bar to bringing the properties to sale.. 5 : BE era 

~ A decree for rent in respect of a lease back which is part of a usufructuary 
mortgage is a claim arising under the mortgage and Order 34, rule 14,. Civil Pro- 
cedure Code, is a bar to bringing the mortgaged properties to sale. Under Order 
34, rule 14 a mortgagee cannot bring the properties to sale in enforcement af a 
claim arising under a mortgage except by instituting a suit for sale in enforcement 
of the mortgage. All claims arising under the mortgage should be adjudicated 
by the Court either at the time of the redemption or the mortgage or when the 
mortgagee brings a suit on his mortgage. ° see 'o 

Test whether lease back is part of mortgage transaction considered. Case-law 
discussed. 


M. K. Nambiar for Appellant. 
K. Vittal Rao for Respondent, 
KS, l 


Appeal allowed, ` Leave refused, 


NRG 


. Ramaswami, Je ->° ` i Chimpireyya.and others; In ře. 
“Ith July, 1952. . : Cr. R. C. No.553 of 1952. 
BS Cr. R. P. No. 450 of 1952. 
_ Madras Hindu Religious and Charitable Endowments Act (XIX ‘of 1951), section 
87—Jurisdiction of First Class Magistrate to order delivery of possession against ex-trustees 
--—If affected by pendency of civil suit relating to such properties. i 


The First Class Magistrate is vested with jurisdiction under section 87 of 
Madras Act XIX of 1951 to enquire into the matter of putting the trustee or 
‘executive officer in possession and the pendency ofa civil suit in regard to the 
‘very properties will not in any way affect his jurisdiction. In fact section 62 of 
Madras Act XIX of 1951 clearly lays down that an aggrieved party can file a 
suit; but the Civil Court while vested with jurisdiction to modify or .cancel such 
order shall have no power to stay the commissioner’s order (for delivery of the 
properties) pending the disposal of the suit. The Joint Magistrate acting under 
section. 87 of the Act is not subordinate to the Civil Court which can grant 
any injunction staying proceedings before the Joint Magistrate. So long asa 
trustee has been lawfully appointed by the Assistant Commissioner and a certifi- 
cate hás been issued in the prescribed form and a fair and proper enquiry has 
-been held by the Magistrate within the’ four corners of section 87 of the Act 
and an order in conformity with the.Criminal Procedure: Code has been made 
-the High Court will not interfere in: revision. The party can canvas his griev- 
ance in the suit prescribed by the new Act. : 


M. Ramakrishna for Neti Subramanyam and J. V. Krishna Sarma for Petitioners. 
K. S. Criminal Revision case dismissed. 
Leave refused, 


— es a 


Rajamannar, C.J. and Velu Pillai v. Sundararajulù Naidu. 

Venkatarama Ayyar, J. : L. P. A. No. 79 of 1949. 

11th July, 1952. Fass 

Civil Procedure Code (V of 1908), section 48—Bar under—Scope—Execution petition 

returned for re-presentation after amendment of decree—Application for amendment made 

‘within 12 years of decree and amendment ordered after twelve years—Execution petition 
ve-presented after amendment—If barred by section 48. 


- 


. Where an execution petition asking also for subsequent interest (inadvertently 
‘omitted from decree) was returned for re-presentation after getting the decree 
‘amended to include such future interest and application for amendment made 
within 12 years of decree was actually allowed after'12 years of the decree, on the 
re-presentation of the execution petition after amendment there is no bar of limita- 
tion under section 48, Civil Procedure Code. 


T.S. Venkatarama Aiyar for Appellant. 
T. K. Subramania Pillai for Respondent. 


K. S. : . Appeal dismissed. 
Ramaswami, J. é Fernandez v. Ranganayakulu Chetty. 
- 16th July, 1952. C. M. P. No. 3123 of 1952. 


Civil Procedure Code (V of 1908), Order 47, rule 1—Review—If lies in respect of 

dismissal of revision petition under Madras Buildings (Lease and Rent Control) Act. 

The Madras Buildings (Lease and Rent Control) Act contains no provision for 
review. ‘The-right to review cannot be invoked under the inherent power of the 
“Court. Such right must be conferred by statute. The Code of Civil Procedure 

was not intended to be generally applicable to proceedings under the Madras 


eat. 


` Buildings (Lease and Rent Control) Act. Accordingly the provisions of Order 47, 
rule 1 are not applicable where-a revision petition under the Buildings.and Lease 
Control Act has been dismissed. 


F. Krishnaswami Iyengar for Petitioner. 
S. Ramachandra Ayyar and T. V. Balakrishnan for Respondent. 


K. S. , Application dismissed. 
Rajamannar, C.F. ; Venkataraju v. Hussain Shah. 
18th July, 1952. ; _ G.R.P. No. 1566 of 1947. 


Partition Act (IV of 1893), section 2—Stage of suit in which can be applied. 

Section 2 of the Partition Act can be applied though a preliminary decrce 
defining the share of a plaintiff- and directing partition has been passed. The 
Act can be applied until the scheme of partition bas been finally approved that is 
until a final decree has been passed. I.L.R. 24 Mad. 639, relied on. 

K. Bhimasankaram for Petitioner. 

C. V. Dikshitulu for Respondent. 


KS. E Petition allowed. 
Subba Rao, 7. : "  Devasenapathi Mudaliar v. Accommodation Controller, 
22nd July, 1952. Madras. 


C.M.P. No. 2595 of 1951. 


Madras Buildings (Lease and Rent Control) Act (XV of 1946)—Power of 
Accommodation Controller to take building for government purpose, where the landlord does not 
intend to let out the house. ; 

A part of a building is a building within the definition of a building under 
the Act. If such a building becomes vacant by the termination of a tenancy 
under section 3 (1) of the Building Lease Control Act the landlord shall give 
notice in writing to the Controller. Under section 3 (2) the Controller within 
seven days’ from the receipt of such notice should take over that property for 
any governmental purposes mentioned therein. The provisions of the Act there- 
fore do not confine the power of the Controller to take over a building which 
became vacant to a case where the landlord intends to let it out. A house 
may become vacant either because the landlord occupying the same ceases to 
occupy it, or because the tenancy has expired. There is no question of the 
landlord ceasing to occupy if he has not occupied it. It cannot therefore 
apply to a case where the tenancy has terminated. It cannot be said that the 
Controller has no power under the Act to take the building for any govern- 
mental purpose unless the landlord intends to let out the house. Notice under 
rule 6 of the Rules under the Act need not be sent where the Controller takes 
an house on intimation of vacancy. i 


J. Sitamahalakshmi for Petitioner. i 
V. P. Sarathy for the Government Pleader on behalf of the Stafe. 


K.S. Petition dismissed. 
Govinda Menon and Mack, JF. Deivanai Achi v. Kannappa Chettiar. 
22nd July, 1952. A. A. O..No. 426 of 1947- 


_ Limitation Act (IX of 1908), Article 182—Decree creating charge on immoveable 
properiy registered at place where property was situate under section 29 of Registration Act 
—If properly registered to be entitled to extended period of limitation. 

A compromise decree charging immoveable properties which were not in terms 
the subject-matter of the litigation is compulsorily registrable and if it. has been 
registered in the Registrar’s office at the place where the property is situated it 
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Jis validly registered and the extended period of limitation will be available for’ 
execution of the same. : S : A : 


R. Sethurama Sastri for Appellant. 
R. Gopalaswami Ayyangar for Respondents, 


td 





K.S. - f l Appeal allowed in part. i 
` Govinda Menon and Mack, 77. Public Prosecutor, Madras v. Veerabhadrappa. 
-29rd July, 1952. Cr:A. No. 939 of 1951. 


, Factories Act (LXIII of 1948), section 106-—Scope—Failure to construct a pucca 
husk proof chamber as required by section 14—Offence punishable under section 92-——Complaint 
.to be made within three months of knowledge of Inspector—Computation of three months in 
case of continuing offence—If can be made from subsequent date to that on which it first came 
lo knowledge of Inspector. To ar : in 

Failure -to construct a pucca husk proof chamber as required by ‘section 14 
of the Factories Act is an offencé punishable under section 92.and a complaint 
is to be made within three months of knowledge of the Factories Inspector. A 
complaint laid within three months of a subsequent visit by ‘the Inspector to the 
factory (when also the husk proof chamber was not constructed as required by 
the Act) is in time although it was -beyond three months of the date when the 
Inspector first visited the factory and had knowledge of the cffence. The 
offence was a continuing one and when the Inspector visited the factory on 
the subsequent occasion the cffence committed on that day came to his knowledge 
on that day and a prosecution launched within three’ months of that date is in time. 
` _„ Opinion of Subba Rao, J., in Cr.R.C. No. 417 of 1950, approved. (1909) 
. 1 K.B. 444, applied. : 7 z i ; 

The Public Prosecutor (V. T. Rangaswami Ayyangar) in person. 

M. V. Ganapathi for Respondents. 


K.S. + Appeal allowed. 


Ramaswami, 7. i N : Rangaswami Naicker, In re. . 
goth July, 1952. -` : Cr. R. C. Nos. 679 and 680 of 1952. 
- (Cr. R. P. Nos. 566 and 567 of 1952). 
Criminal Procedure Code (V of 1898), section 540—Scope—Power of Court to 
‘summon ‘Court witness. DË : 
Under section 540, Criminal Procedure Code, a Court has unrestricted powers 
of summoning a witness. The only restriction is that this power should not be 
„exercised to save parties from trouble and expense. Subject 10 this, it is not only 
the prerogafive but also the plain duty of a Court to examine such -of those 
witnesses as it considers absolutely necessary for doing justice between the State 
and the subject. It would not be an/improper exercise of the powers of Court 
under section 540, Criminal Procedure Code, merely because the evidence taken 
supports the case of the prosecution and not'that of the accused, (1941) 2 M.L. 
J. 787. A just’ decision under section. 540, Criminal Procedure Code, does not mean 
. a decision in fayour of the defence. 1929 Madras Criminal Cases 298. 
The only rules, which the Magistrate must bear in mind when examining 
Court witnesses are (1) that the prosecution and the accused are both equally 
entitled ‘to cross-examine a -Court witness and (2) that if the evidence of a Court 
witness is prejudicial - to- the accused, ‘opportunity to rebut the evidence so given 
must be given to the accused. Opt Ys A tg mE 
K. Venkataramani and G. Ramanathan for Petitioners. 
The Public Prosecutor (F. T. Rangaswami Aiyangar) ọn behalf- of the State. ` 
KS Ai» l Petitions dismissed. 


t 
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Satyanarayana Rao and Rajagopalan, FF... Ramakrishnayya v. Atchutha 
17th July, 1952. f Ramayya. 
g ; -Appeal No. 523 of 1948. 

Evidence—Period of gestation of 400 days—Medical evidence of doctor relying on 
` text-books and without any examination of the mother concerned—Value of —Hindu Law— 
Partition—Minor—Notice and suit for partition by next Sriend of minor—Decree of Court— 
Severance in status—When takes place. 

Where an alleged period of gestation of 400 days was sought to be proved 
by the evidence of a doctor who merely stated that the period may be even 400 
days among human beings without reference to any authority and without the exami- 
nation of the lady in question and he did not find out any causes for such an abnormal 
period of gestation in the case of the lady in question, his evidence is of no value 
and the male child in question cannot be accepted to have been proved to have 
been in the mother’s womb within such period to’ be entitled to a share as on sever- 
ance in status of the joint Hindu family on that date. 

Where a suit for partition is not filed by the lawful guardian but by a next 
friend of a minor, the volition exercised by such next friend takes effect conditional 
on the Court finding ultimately that the severance is in the interests of the minor 
and the severance dates back to the date of notice on behalf of the minor demanding 
partition. I.L.R. 1945 Mad. 710 : (1945)-1 M.L.J. 74 applied. 

K. Ramamurthi for Appellants, ` 

N. Bapiraju for Respondents. 

K.S. — : Decree modified. 
Rajamannar, C.F. and Venkatarama Ayyar, F. Krishnaswami v. Council of the 

18th July, 1952. ; ' Institute of Chartered Accountants. 
; i C.M.P. No. 5035 of 1952. 

Chartered Accountants Act (XXXVIIT of 1949), Section 21—Orders passed under— 
teat ied open to appeal to the Supreme Court—Constitution of India (1950), Article 
133 (1) (e). ` i ; 

S The jurisdiction conferred on the High Court under section 21 of the Chartered 
Accountants Act, is only a disciplinary ‘jurisdiction and it is not a civil proceeding. 
The fact that the Chartered Accountants are not cfficers of Court dees not alter 
the character of jurisdiction which the High Court exercises over them under the 
Act. After the coming into force of the Constitution the right of appeal con- 
ferred by secticn 109 (c) of thé Code cf Civil Procedure is subject to the. limitations 
of Article 133. No appeal lies to the Supreme Court against an order of the High 
Court under section 21 of the Chartered Accountants Act, Leave cannot be 
granted under Article 133 (3) or section 109 (c), Civil Procedure Code, unless the 
case involves any question of great public or private importance. The. fact that the 
finding has a serious effect on the prefessional career of the petitioner is not sufficient 
to make a mere finding of fact one of private importance for grant of certificate 
of fitness for appeal to the Supreme Court. . 

N. Rajagopala Ayyangar and S. Swaminathan for Petitioner. 

R. Ramamurthi Iyer for Respondent. 





K.S. ; af "Petition dismassed. 
Subba Rao, Ja > 7 ~ Dindigul Skin Merchants Association v. 
21st July, 1952. : : eye Industrial Tribunal, Mathurai. 


f j ; W.P. No. 779 of 1951. 

Industrial Disputes Act (XIV of 194.7), Provisions compelling parties to an industrial 
dispute to get their disputes seltled through the bodies mentioned therein—If reasonable restric- 
tion on fundamental right to carry on business—Constitution of India (1950), Article 1g. (1) 
(g) and (6)—Scope. i . 

In the present social set-up it is impossible tc hold that the legislation, Indus- 
trial Disputes Act (XIV of. 1947), intended to bring about harmonious relationship 
between the employers and employees in the interests of industrial peace is an 
unreasonable restriction upon the fundamental right to carry on business guaranteed 
under Article 19 (1) (g) of the Constitution. f r 

The provisions of the Act empowering tribunals to decide a dispute between 
parties notwithstanding their prior agreement to the contrary cannot be held to be 
e N R Cc. . = - 
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an unreasonable festriction. on the fundamental right to.carry on trade. The 
Industrial ‘Disputes Act is a self-contained Act providing. for suitable machinery 
for deciding the disputes that arise between the employers and employees. The 
Act provides | for an appeal against the order of the Tribunal. The Tribunal would 
. -be in a position te decide the disputes. more satisfactorily and effectively than they 
could be done in a writ of certiorari. As there is an effective remeny under the Act 
itself a writ will not issue. é 

_D. Narasa Reju, T. T. Srinivasan and A. N. Renia ‘for. Pétitioners. - 

V. V. Raghavan for the Government iradon and y. Venkataraman for Messrs. - 
: Row and Reddy for Respondents. uae ; 

‘KS. : es Application dismissed: 
Chandra Reddy, J.. > fate Pe So, ‘Pundarikakshudu v. Venkayyai 
22nd July, 1952. - S.A. No. 2411 of 1948. 

Hindu. Law—Joint ae ee of Sarasti property by a member in order’ to 

purchase lands elsewhere—When binding on the family. $ 

` If an alienation of ancestral lands by a member in order to purchase , lands 
elsewhere, is not a speculative or risky one but is beneficial or advantageous from 
the financial point of view and is. calculated to.confer a benefit on the estate, the 
sale must be held to be a valid one binding on the members of the estate. Whether 
a particular transaction is beneficial to. the estate or not varies according to the 
circumstanccs of that case. [Case-law considered.] - 

M. S. Ramachandra Rao and M. Krishna Rao for Appellants. 

K. Kotayya for Hespondene - 

K.S. — Appeal dismissed. - k njis. 
Subba Rao, J.. . i : TA Mudaliar v.. The State of Madras. 
28th Faly, i952. W.P. No. 621 of 1951. 

Constitution of India (1950), Article 226— Writ under will not issue where the order 
to be quashed was made prior to the Constitution. 

Proceedings before the Collecter on notice issued on 23rd March, 1948, “under 
section 5 of Act XVII of 1947 declaring that He had decided to-acquire the lands 
for the Civil.Aerodrome in the district cannot be quashed’ under Article 226 of the 
Constitution -of India, 1950. On the date of the notification the property vests 
absolutely in the appropriate Government.: Whether the notification was: valid 
or not, where it was not questioned the property notified vested in the Government. 
The order vesting the property in Government prior to the Constitution cannot 
be erag by a writ under Article 226 of the Constitution.: (1950) 2 M, L.J. 623 
relied on. ` 
l K. Vaitheeswaran, K. S. Ramamurthi and K. Hanheven for Petitioner: : 

The Government Pleader (P. Satyanarayana Raju) < on behalf of the State. 

A. Dorairaj for the third Respondent. > 

K.S. A are —_—— : Petition dismissed. 

Mack, 7. : Jayalakshmi Ammal v. Subbaraya Reddiar. 
Ist August, 1952. : -© C.R.P. No. 1086 of 1951. 

Civil Procedure Code (Vv of 1908), “Order 21, Rule 89—Scope—Decree-holder who has a 
charge on property—If can apply to set aside the: Court sale held in execution at his own instance. 

“It cannôt be said that Order 21, Rule 89, is confined only to judgment-debturs 
or perscns deriving interest. from them. This would nullify or render nugatory 
the last alternative category. of persons entitled to apply under Order 21, Rule 
89 (1). This is a peculiar type of case in which a section, which ptimarily contem- 
plated applications -by judgment-gebtors or persons holding from them, has been ° 
so’ worded—intentionally so worded—as to confer a right of filing applications 
„under this section to all persons holding an interest ia the property, although they 
may be mortgagee-decree-holders, or.charge-holders, and even in execution of the 
decree which they havé obtained: Accordingly a. ‘decree-holder whc has a charge 
on property, can ‘apply under Order 21, Rule 89 of-the Code Civil Procedure, 
to set aside the Court sale held in ‘execution at his or her own instanc . 

« T. Munuswami Reddi for Petitioner. ` 
S Reddi, K. Pandurangam and T. Pikinae for E ts. 


— Tonnon allowed. 
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Rajamannar, C.J. and Venkatarama Ayyar,. J. Selva Mudaliar v. Raju Mudaliar, . 
l < 7th July, 1952.. . .O.'S. A. No. 80..0f 1950. 

Letters Patent (Madras), clause. 1 5—Onder adding a party—If “ judgment ” and.’ 
appealable. i i 

Civil Procedure Code (V of 1908), Section 92—Amendment of suit under J adding: 
new defendant—Further sanction of Advocate-General—When essential, 

An order adding a party to a suit is not a judgment within the meaning of’ 
clause 15 of the Letters Patent and therefore no appeal lies against sach'an order. 
In a suit under section 92 for framing a scheme.and renewal of tertain trustees 
where the Advocate-General gives his-consent but the plaintiff discovers that there 
is another trustee who has to be included as defendant and asks for amendment’ 
for adding such defendant, the amendment does not change the nature of the suit. 
and further sanction of the Advocate-General is not necessary. 

Quere : Whether in a case where the amendment was substantial -in character, : 
the sanction accorded by the Advocate-General subsequent to the original insti- , 
tution of the suit would be sufficient to save it from the bar of section 9, Civil 
‘Procedure Code. Ad to od 

V., Rajagopala Mudaliar for Appellants. 

V. S. Rangachari for Respondents. 


“KS. _ “Appeal iini 
Govinda Menon, J. ` Aravamudhà Chettiar v. Abdul Khader Rowther. 
18th July; 1952. C.R.P. No. 1577 of 1951." 


‘Madras Buildings (Lease and Rent Control) Act (XV of 1946), section 7-A—(Intr0- 
duced by Madras Act VIII of 195 1)—Applicability to appeals against order of Controller 
evicting Jor default in payment of rent. 

During the pendency ‘of an appeal against an order ‘made by the Rent 
Controller for eviction as a result of non-payment of rent the appellate authority 
has power to condone the non-payment by acceptance of rent. An appeal is a 
continuation of the proceedings i in the Court of first instance and the appellate 
tribtinal can condone the default-fer non-payment of rent. 

K. Raman and K. S. Desikan for Petitioner. ` 

Respondent not represented. ` : 


_ «KS. - ——_ . Petition allowed. 
Ramaswami, J- 2. Venkata Reddy v. Tlie State 
agrd July, 1952. ewe 6 det z - Cr.R.C. No. 727 of 1951. 

; 7 (CERE No. Jai of 1951.). 


` Criminal law—-Public PEET of oenas 

The offence of public guisance may be analysed thus aal 1) It may be caused 
either by an act or illegal omission ; (ii) the effect thereof must be either i injury, 
danger, or annoyance ; (iii) actually caused either to the public or to that portion. 
of the public who dwell or occupy property in the vicinity or; (iv) threatened of 
necessity to persons who may have to use any public right. 
` Thus where a person raises the rastha in front of his house and ‘cross-bunds the 
rastha leading to stagnation of rain-water, breeding mosquitoes and- giving rise to 
offensive smell, a clear-case of public nuisance is made out. i 

P. Basi Reddi and J. Baliah for Petitioner. ° 

The Public Prosecutor 5 T. ieai paea on behalf of the State. 


K.S. i ——— Petition dismissed. 
Ramaswami, J. f : é a a Sannan, In re. 
23rd July, 1952. a `e Crl. R. C. No. 603.0f 1952. 


. (Crl. R. P. No. 499 of 1952)~ 

Prevention of Corruption Act (II of 1947), section 5`(1) (c)—Does not repeal section. 
409, Indian Penal Code (XLV of 1860). 

It cannot be held that section 5 (1) (c) cf the Prevention of Corruption Act 
repeals section 409, Indian Penal Code. 1952 Punj. 89, dissented from. The general 
principle of-law is that the Penal Code would apply if the acts fall within the Indian 
Penal Code, thougii there may be specific offences and penalties under the’ special ” 

NRC 
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. Acti: Ít is idle’to contend that a speciai law fepeals thé Provisions of the Indiar 
Penat Code because both of: them deal with offences arising under both the Acts. 
There àre'two restrictions: (1) No prosecution under the special law is admissible, 
-if it appears upon the whcle frame of the Special Act that it'was intended to be 


coniplete’in itself and. to be’ enforced by the penalties created. by it. If the Magis- ~ 


trate proceeds undér ‘the Penal Code, it is better to- drop the charges under the 
locat-Act. .(2) A person cannot be punished under both the Penal Code and the 
special law. for the’ same ‘offence. 
` Adavi Ramd Rao for Petitioner. ; 
.- am oA —— Revision’ dismissed. 
Subba: ‘Rao, J. a a ' Raman & Co. v. The State of Madras. 
ggtih July, 1952. ` WLP. No. ar ef 1951 
. Madras ‘Government Order, No. 867, Finance, dated i6th August, 1949—~Provision’ for 
making grant of licenses (in this case under Yarn Control Order). conditional on production 
of Incomestax and Excess Profits Tax Verification Certificates—Validity. 
' “| Madras G.O. No. 867, Finance, dated 16th. August, 1949, provided inter 


alia’ :—“ They (the Madras Government) have decided that financial patronage- 


at their disposal, for example, in the matter of granting ‘contracts, placing orders 
for supplies and s rvices, grant of permits and licenses, ctc., should. be given only 
to those who produce a certificate of income-tax verification frcm the Income-tax 
authorities on the analogy of the procedure adopted by the Government. of India 
in’ respect of applications for export and import licenses. The Heads of Depart- 
‘ments. are acccrdingly informed that applications for. contracts, supplies, permits, 
licérises, quotas and :priorities, étc., should not ‘be, considered ‘unless the individual 
concerited produce the income-tax verification certificates in the-forms appended 
to these proceedings”. A renewal of licenses undei Yarn Dealers Control Order, 
the Textile Contrcl Order and Madras Cloth (Dealers) ‘Contrel Order 1948, was 
réfused ‘on the solè ground that ‘the applicant had not produced the Income-tax 
and ‘Excess ‘Profits Tax “Verification Certificates. In a petition for the issue ofa 
writ of mandamus ‘to the State of Madras to withdraw the Government Order : 
Held :—The petitioner, as a citizen of India, has a fundamental right to” carry 


on the trade he has been doing. The State can only put a reasonable restrittion ` 


upon his right in the interests of general public.’ But the powér under the Yarn — 


Dealers Gcntrol order cannot be used for ‘the purpose: of collecting the amounts 
due to the Government of India. The fact that a person is in arrears of Income-tax 
is not germane to the issue of a license under the Yarn Dealers Contfol Order. 
It iş a circumstance extraneous to the petitioner’s right to carry on his business. 
The Income-tax Act: ‘provides an adequate machinery for’ realising the arrears due 
. from. an assessee. The: restricticn imposed by the Government Order is unreason- 
able and is.not-in the interests of the general public. The Ampagaed order must 
be ‘quashed. k 
A. Achuthan. Nambiar daa ‘P. Anandan Nair for. the Pedhner”: a i i 
` The Government Pleader (P. Simana Raju) on baa of the Respondent 


` RS. — -Order quashed. 
Raghava. Rao, Re ce _* Ratnam Pillai ` v. Ganapashi' ‘Subramanya Ayyar. 
29th July, 1952: ` S. A. No. 2590 of 1948. 


Hindu a E EN if whole - estate—Purpose to discharge small debt 

and invest. the rest of the price for her future maintainance—Validity of sale. ` > 
Ordinarily speaking an alienation of the corpus by a Hindu widow is forbidden. 
“except for necessity or- benefit of the estate. The matter cught to be judged by the 
condition in which the estate and the widow stood at the time of the alienation 
and not by reference to the possibility of sales of small bits of property out of the 
whole estate. Where the widow alienated the entire corpus making the bulk 


of the consideration a-fund to be kept by her brother for her future maintenance 


purposes, the alienation cannot be upheld: 1943 Bom. 266, relied on. 
; K. V. Venkatasubramanya Ayyar‘and N. K. Vinayagam for _Appéllants. 
M. S. Venkatarama PS for Responded: 
‘KS. — . Appeal dllowed. No leåùe. 
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Govinda Menon and Mack, fF. 6 5S Deininiéar of India v, Adam Ħaji Pir 

_ 3st July; 1952. eur . > - | Muhammad Essack. 

ue Tie . Appeal No. 6 of 1948. 

Biting Coos PETA to a. daniaend on account of negligence Bj: raiiay 
Servants—Right of owner of goods. to- damages. ` 

‘It cannot be said that in all casés in which a consignor réfuses to aike delye 
he can only recover what the goods fetch in auction less freight and demurrage. 
There is no hard and fast rule. Normally as-property in’ the goads entrusted to a 
carrier remains with the owner, he is bound to take delivery cven if they are damaged, 
his remedy being to claim compensation, nor car he cast upon the bailee responsibi- 
lity for further custody as bailee without payment of storage ‘or demurrage dues, 

S. S. Ramachandra Aiyar for. Appellant. 

Ge Ramakrishna Aiyar for Respondent. 

S. 





. bas —_— l i Decree modi ified. 
Rajamannar, C.J. and i Abdul Kadir v. The Maharathul 


Venkatarama Ayyar, F. . ..- , Kadiria Sabha, Kayalpatnam. 
1st August, 1952. Appeal No. 383 .of 1947. 


Mahomedan Law—Alienation of wakf" property by trustee or ANGER a a 
approval or sanction by the Court—Sufficiency for validity. 

The. sanction .of the Kazi was evidently intended. tc.be°a safeguard against 
improper alienations of wakf property by the trustee. That purpose will be 
amply served by insistmg upon. sanction of the Court, either previous or 
Subsequent; so long, cf course, as thére is an zssurance that the transaction 
would be examined on its merits, and there is an énquiry as to whether it is 
supported by -legal necessity or benefit to the trust.. ` Where there isa sale of a 
particular item of wakf property and reinvestment of the sale’ proceeds in anate 
property, the transaction.can be upheld. as valid and sanction given. 

No difference shculd be made between antecedent and subsequent sanction 
of the Court which now takes the place of the Kazi.. The wakf cannot be allowed 
to retain the property purchased with the sale proceeds and claim also the ere ty 
sold. 

K: Rajah” Aiyar and-R. Ramamiurthi Aar for Appellant, 

- B. Pocker for sespendlent: 

oo. K.S Appeal allowed. - 
1 I C. 7. and . Vedas Awar, = . Narasu: v. P.. S.. V; Iyer. 
$ Ist August, 1952.. O. S. A. No. 49 of 1950. 

Contract—Agreement for exhibiting ie film produced by plaintiff in defendant’s talkie 
house—Building pulled down as it was condemned as “ being unsafe for being used as. a cinema 
theatre or for any other public purpose’ —-Impossibility of performance of ana Gi 
if liable to plaintif for  damagzs. 

In thë class of cases to which the doctrine of frustration applies;` there- Ww “il be 
implied in the contracts a condition.that they wil! cease to be cperative if the basis 
on-which they rest disappears or becomes fundamentally altered. ‘This, however, 
is a rule of construction and must yield to any contrary intention which. ‘the agtee- 
ment might disclose. In the absence of any such intention a warranty. that the 
theatre (belonging to the defendant in which there is an agreement to exhibit the 
film produced -by the plaintiff) would be available for performance during: the 
entire period of the contract cannot be implied, As tke continued existence of the 
theatre was the basis on which. both. the ‘parties entered into the contract, where 
by reason. of cancellation of the licenses and the pulling down:of the theatre on: 
being condemned as unsafe by the authorities, there must be implied in the agree- 
ment a condition that it sheuld terminate in case the licenses are cancelled or the 
Theatre céases tc exist. The fact that the contract is a continuing one extending 
over a pcriod fixed or indeterminate did -nor cxclude the application of the doctrine 
of frustration. 

When the building was condemned by the Police authorities aad pulled down 
there is nothing to compel the owner to rebuild the theatre. Where the new 
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| theatre is rebuilt on. new foundations, it will be substantially different from: tke 


subject matter .of-the originel contract. 

The nature of the trade is again a very material elcrnent in determining whether 
the events which happened merely suspended the perfcrmance under the contract 
or put an end to i).’ Cinema pictures have an ephemeral existence and their 
attractions are evanescent. And the possibility of rebuilding the theatre cannot 


. render the interruption mérely of a temporary character and the contract not- 


# 


frustrated by.the disappearance of the building. ,- _ - : . 
- . The agreemént having become frustrated the owner of the theatre was dis- 
charged from his obligation thereunder. aes 


The burden is on the plaintiff to prové that the collapse of the building was 


due to the default or neglect on thé part of the defendant. Even assuming that 
the defendant was negligent in nct taking proper steps for ensuring that the Theatre 
was i a fit condition for performing the contract, that is not sufficient to deprive 
him of the benefit of the plea of frustration. Accordingly the owner of the theatre 
is not liable for any damages. 

N. Rajagopala Ayyangar for Appellant. á : i 

K. S. Sankara Aiyar, V. Sundaresan, S. Sankara Awar, T. S. Rangarajan and A. K. 
Sriraman for Respondents, f is : 

K.S i 


` Appeal allowed. 


i Rajamannar, C.J. © The Travancore Forward Bank Ltd. v. Gopalakrishna Chettiar. . 


13t August, 1952. -7 m i . G.R.P. No. 1903 of 1949. 
Legal Prattitioners Rules, Rule 37—Scope—Suit under Order 37, Civil, Procedure 


". Code (V of 1908)—-Vakils’ fee. 


c- Rule 37 (f) of the Legal Practitioners Rules prescribes for suits under Order 37 
Civil Procedure.Code. Where leave to defend has nct been granted, the fee’ shall 
be half the fee prescribed under rule 31 (6) subject to a maximum of Rs. 500. The 
reference to Rule 31 (d) must be taken as a reference to the fees allowed in ordinary 
cases and does nor have reference to the special class of cases dealt with in the second 
proviso, viz., to suits which are decided ex parte the défendant not entering appear- 
ance or having entered app arance not contesting. Obviously, in a suit filed under 
0.37, Civil Procedure Code, in which leave'to defend‘has not been granted there is 
no question of defendant entering appearance. He is in fact precluded from doing 


` so, so that proviso would not apply, and what would apply is the specific provision, 


contained in Rule 37- (f). . ; 
Messrs. Row and Reddy and G. Gopalakrishnan for Petitioner. 


Respondents not represented. Sos 
KS. © a Rete Petition allowed. 


Subba Rao, Jo © 00 707 . A.V. Reddi v. The Bio Chemist, Kodur. 


6th August, 1952. `. ln! W.P. No. 170 of 1951. 
Fruit Products Order, 1948—Demand of -license fee from manufacturer of tinned and 


- canned fruit products—If infringement of fundamental rights under Constitution of India 


(1950). : i . 
Under the Fruit Products Control Order, 1948, the licensing system was intro- 


duced to control the quality of the various fruit products manufactured in India 
ön the basis cf certain specifications in ‘the interests of the health of the public. 


Having regard to the scope of the order, the purpose for which it was issued and thé “~ 


nature of the restrictions imposed, it cannot be said that the provisions of the order 


(requiring licenses from manufacturers of canned fruit products) offend Article 19 (1) ~ 
(g)read with Articler9(6) of the Cofstitution of India. The fee imposed in the instant 


case was held-to be a licence fee but not a tax. ‘The fact that the fee is recovered 
on the ad valorem basis on the output cannot make it illegal. Accordingly the: 
demand of:license-fee is valid. « f i ay f 


K. V. Venkatasubramania Ayyar for Messrs. Row and Reddy for Petitioners. 


State. 
‘ 


V. P. Sarathy for Government Pleader (P. Satyanarayana Raju) on behalf of the . 


~. © Application dismissed. 


Ed 
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Mack, F. Ramaswami fyengar v. Krishnaveni Ammal. 
arst July, 1952. Soa ge A.A.A.O. Nos. 16 and 17 of 1950 and 
: C.R.P. Nos. 79 and 80 of 1950. 
Practice—Filing of Second Appeals and Civil Revision Petitions in the alternative— 
Propriety. f : 

The practice of filing second appeals and Civil Revision Petitions in the 
alternative by way of abundant caution must be deprecated. Such a procedure 
suggests in itself a good deal of doubt as to the maintainability of either and a lack 
of faith in the remedy which is sought to be pursued. The further danger is 
that the Appeal and Revision Petition in the alternative would expose them- 
selves to dismissal with separate sets of costs. ` 

T. R. Arunachalam and R. Mathrubhutham for Appellant. 

T. Krishna Rao for Respondents. 


KS. . — Appeals and Petitions dismissed. 


Subba Rao, 7. Makayya v. The Board of Revenue, Madras. 
22nd July, 1952. oe C. M. P. No. 5684 of 1951. 


Constitution of India (1950), Article 226—Persen who has submitted to jurisdiction 
and argued on merits—If can question the jurisdiction in a writ of certiorari. 

A person who has submitted to the jurisdiction of a tribunal is precluded 
from questioning the jurisdiction in a writ of certiorari. Where a party invoked 
the jurisdiction of the Revenue Board against an order of the Collector on appeal 
from an order of the Revenue Divisional Officer appointing him as a deputy for 
a minor village headman and argued on’ merits without raising any plea that no 
appeal lay to the ‘District Collector from the order of the Revenue Divisional 
Officer it is not open to him to raise that plea in a writ petition. 2 

C. V. Dikshitulu for Petitioner. 

V. P. Sarathy for the Government Pleader (P. Satyanarayana Raju), 
VY. Parthasarathki and J. Krishnamoorthy for Respondents. 


K.S. — , Application dismissed. 
Subba Rao, F. Navaraja Mudaliar v. Madras State. 
6th August, 1952. i i i f C.M.P. No. 6628 of ‘1951. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949) as amended by Act 
(VIII of 1951), section 3 (3)—Accommodation Controller—If can allot a house to a Govern- 
ment servant when the landlord does not intend to let cut the same—Constitution of India, 
1950, Article 31—Applicability. ` 
i The Accommodation Controller has power to requisition a building notwith- 
standing the fact that the landlord is not willing to let out the same. 

The requisition óf a house for the occupation of an officer of Government 
is a public purpose within the meaning of Article 31-of the’ Constitution. 

The subject matter directly comes under Article 31 which being a special 
Article excludes the operation of Article 19. As the building was taken possession 
of under the law validly made, the landlord is not protected by the provision of 
Article 19 of the Constitution. l 

V. V. Srinivasa Ayyangar and N. Krishnamachari for Petitioner. l 

V. P. Sarathy for the Government. Pleader (P. Satyanarayana Xaju) on behalf 
of the State. / 


K.S. ae Petition dismissed. 
Subba Rao, J. f Anantaraman v. The Madras State. 
8th August, 1952. $ : W.P. No. 844 of 1951. 


Constitution of India (1950), Article 311—Scope—Dismissal of member of Civil 
Service—Proper procedure. y . 

Article. 311 of the Constitution of India, 1950, is in pari materia with sèction 
240 of the Government of India Act, 1935. Any disregard of any of the rules made 
under Article 311 of the Constitution cannot give a dismissed servant a right of 
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action against the State.. The right.of the State to dismiss any member of the 


`- Civil service at pleasure is only subject to two conditions and they are that he should 


be given a reasonable opportunity of showing cause against the action proposed 
to be taken in regard to him and he carinot be removed by an authority subordinate 
to that by which he was appointed. The fact that the enquiry against a Sub- 
Inspector of Police was. completed by another.Deputy Superintendent cannot in ` 
itself invalidate the enquiry unless that non-compliance itself amounts to a denial 
of reasonable opportunity. - f ` 


e aoe 
N. Suryanarayana for Petitioner. 


V..P. Savathy for the Government Pleader (P. Satyanarayana Raju) for the Res- 
pondent. : 


K.S. —— Application dismissed. 
Subba Rao, F. Krishnamurthy v. Deputy Registrar of 
20th August, 1952. a ' Co-operative Societies, Madras. 


W.P. No. 319 of 1952. 

Madras Co-operative Societies Act (VI of 1932), Rule 27 (a)—Rule that “ near rela- 

tion” of paid employee of society not eligible for election as director—Validity— Near rela- 
tion ”— Test. í 

Under -the rules under the Madras Co-operative Societies Act the ineligibility 

of a person to be elected a director if he is a near relation of a paid employee of the 

society is to be deçided by the Registrar. Rule 27 (a) of the rules is valid and a 

bye-law of the society that such questions are to be decided only by an election 

. petition encroach on the right of the Registrar to decide the question and is bad. 

The power conferred on the Registrar cannot be said to be arbitrary as it is subject 
to rectification by the Government under section 57 of the Act on revision. 


The right to inherit property of another is not the only test of near relation- 
ship.. The families of persons who married sistérs are often more attachéd to each 
other than other families. Such families would be naturally interested in ‘the welfare 
of each other and they are therefore prone to help each other. It cannot be said 
that the relationship of persons who have married sisters is not a near relationship 
in the ordinary sense of the term. 

K. V. Venkatasubramania diyar and T. P. Gopalakrishnan for Petitioner. 


The Government Pleader (P. Satyanarayana Raju) for Respondents. 


KS. —— Petition dismissed. 
` Ramaswami, F. . i Hussien & Co., In re. 
27th August, 1952. = i Cr.R.C. No. 846 of 1951. 


(Gr.R.P. No. 833 of 1951.) 

Madras Buildings (Lease and Rent Control) Ast (XXV of 1949), section 3—‘ Within 
a week”? (now “ ten days.”?\—Computation. . 

Section 3 of Madras Act (XXV of 1949) gives an option to the Accommodation ` 
Controller on receiving notice from the owner of the house of a vacancy to commu- 
nicate to him within a week (now ten days) a reply whether he intends to allot the 
house to a tenant or whether he is not going to exercise the option but allow the 
owner himsélf to occupy it. For computing the period of “a week ” (now ten 
days) the day of occurrence must be excluded. The Accommodation Controller 
must have a clear week (now ten days) for making up his mind whether to allot the 
house to a tenant or not. Where the landlord occupied the house within a 
week including the day he gave notice, he will be.guilty of not complying with the 
order of the Controller allotting the house to another the'very next day. As how- 
ever the landlord acted under a genuine belief that ‘‘ within a week” would include 
the day of giving notice, the punishment of fine was reduced. 

V. Rajagopalachari, C. Venkataswami Chetti and R. V. Raghavan for Petitioner.” 

The State Prosecutor (S. Govind Swaminathan) on behalf of the State. 

K.S. —— Conviction modified and sentence 

reduced. 
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Rajamannar, G.J. and ° _ Kama Umi Isa Ammal v. 
Venkatarama Ayyar, J. i ` Rama Kudumban. 
6th Augusi, 1952. C. M. P. No. 13514 of 1950. 


Madras Estutes (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), 
sections 8 and g—Appellate Tribunal—Only two members hearing and disposing of appeal 
—Validity—kule authorising disposal of appeal by two members—Validity. 


The rules under Madras Estates Abolition and Conversiom into Ryotwari 
Act authorising disposal of matters which have to be dispssed of by the Tribunal 
by two members of the Tribunal is invalid and ultra vires the provisions of the 
Act. The Act provides for the Tribunal ccnsisting of three members. When the 
substantive provisions of the Act clearly lays down that the Tribunal shall consist 
of three members it is not open for the Government to provide by a rule that a 
Tribunal may consist of less than three members. 


An order by two members of the Tribunal is without jurisdiction and must 
be quashed. f 


` ` R. Kesava Aiyangar and K. Parasaran for Petitioner. 


The Advocate-General (V. K. Thiruvenkatachari) with V. V. Raghavan for the ` 
Government Pleader (P. Satyanarayana: Raju) for the State. 


K.S. Proceedings quashed , 
Subba Rao, 7. Java Bharat Tile Works v. The State of Madras 
7th August, 1952. W.P. No. 630 of 19517 


Industrial Disputes Act (XIV of 1947)—Closure of. factory —Question whether it amounts 
to illegal lock-out or illegal labour practice— Jurisdiction of Industrial Tribunal to decide. 


Whenever a question arises whether a clesvre ‘of a factory is in fact an 
illegal lock-out or a subterfuge adopted by employers to bring the employees down 
to their knees as it were, the Industrial Tribunal has to .decide that question. 
Fer if it is a lock-out or an illegal labour practice, the Tribunal certainly will have 
jurisdicti on to go into the question. As the decisicr is on a question within the 
jurisdiction of the Tribunal. the High Court will not interfere in a petition 
to issue a writ of certiorari. f i 


D. Narasaraju and K. B. Krishnamurthi for Petitioner. , 


V. P. Sarathy for the Government Pleader (P. Satyanarayana Raju) and V. Venkata- 
raman for Respondents. i f f 


K.S. Petition dismissed. 
Subba Rao, J. South India Bank, Ltd., v. Pichuthayappan. 
13th August, 1952, W.P. No. 296 of 1951. 


Madras Shops and Establishment Act (XXXVI of 1947), section 41 (2)—Consti- 
tutional validity—Constitution of India (1950), Article 14—Scope—Equality before law and 
equal protection of law-—Scope. . 


“ All persons are equal before the law” is fundamental of every civilised 
Constitution. Equality before law is a negative concept ; equal protection of 
laws is a positive one. The former declares that every one is equal before law, - 
that no one can claim special privileges and that all classes are equally subjected 
to the ordinary law of the land ; the latter postulatés an equal protection of all 
alike in the same situation and under like circumstances. No discrimination can 
be made either in the privileges conferred or in the liabilities imposed. - It has also 
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béen‘teld—for without. that apparently just laws may in their application: be so 
abused as to subvert the fundamental concept of equality before law—the’ 
laws should be applied by public authority without arbitrariness or discrimination. 
The law though apparently fair, but contains inherent possibilities for discrimination 
and arbitrary action, is in itself bad. But these propositions conceived in, the 
interests of the public, if logically stretched too far, may not achieve the high pur- 
pose behind them. In a society of unequal basic structure it is well-nigh impossible 
to make laws-stfitable in their-application to all.persons alike. So-.a reasonable 
classification is.not only permitted but is necessary if society should progress. But 
such a classification cannot be arbitrary but must be based- upon differences per- 
tinent to the subject in respect of,,and the purpose for which, it is:made. -Further- 
the Supreme Court-of America evolved the doctrine of police power which-enables 
the State to prescribe regulations to promote the health;.peace, morals -and good - 
order of the people. But the Indian Constitution does-not recognise any. such power 
in the State but specifically prescribed the circumstances and to the extent funda- 


mental rights recogriised can be restricted in the interests of the public. © =~ 


The object of section 41 of the Madras Shops and Establishment Act is to pre- 
vent the arbitrary dismissal of the employees: Under the section the employer cannot 
- dispense with the service of a person employed for a continuous period, of not less 
than six months except for reasonable cause. He is also bound to give one month’s. 
notice or wages in lieu of such notice. But such a riotice is not necessary if the 
employee’is found guilty of misconduct after due enquiry. The employee is given 
a right of appeal to the authority prescribed. It cannot be said that the dis- 
crimination in favour of employees invalidates the section. There are obvious 
differences between the two classes of persons, employers and employees, which do 
not yield to common treatment. One is rich, the other is poor ; one is powerful, 
the other is weak ; one can dispense with the services of another ‘and reappoint 
another in. his place without. detriment to his interest, but the other, if discharged 
may have to starve and go without.any appointment. .The purpose of the law is to- 
protect this class of employees from the arbitrary action of the employers. .The 
classification is based upon the differences pertinent to the subject-matter: and the 
purpose of thë legislation. The separate treatment meted out to the employers ` 
corning under the definition of the Act is not an arbitrary classification. It cannot 
be said that ‘such classification is not reasoriable. The power conferred on the 
prescribed authority by section 41 of the Act is a guasi judicial power which in the 
nature of things cannot be exercised arbitrarily. The section does not offend the 
provisions of Article 14 of the Constitution of India. ` f i 


K. V. Venkatasubramania Aiyar and T. P. Gopalakrishnan for Petitioner. ` 


77 A. ' Ramachandran for- Messrs. Row and “Reddy, S. Mohan Kumaramangalam and 
V. P. Sarathy for the Government Pleader (P. Satyanarayana Raju) for Respondents. ` 


te a a Application dismissed. 
. Rajamannar, "C.J and... wa A Poppatlal Shah v. State of Madras. 
Venkatarama Ayyar, F.. Cr. App. No. 129 of 1952. 


29th August, 1952. i , . i 

.. Madras General Sales Tax Act ,(IX_ of 1939), section 1 5—Company carrying on 
business of purchasing and selling kirana articles with the Head Office in the city of. 
Madras—Orders received in Madras from merchants in Galcutta for supplying articles and 
accepted ‘in Madas—Articles purchased in Madras'and despatched by rail or steamer to 
Caleutte—Railway -receipis and bills of lading taken in the name of sellers and forwarded 
to Bankers in Galcutta who delivéred to consignees on payment of price and other charges—If 
sale in Madras—Turnover' of such transactions if liable to sales tax under the Madras 
General Sales Tax Act. j 


A company carried on business of purchasing and selling groundnut oil, 
sago and kirana articles and it had its Head Office in. the city of Madras. The 
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usual -course of’ business of this- firm was to receive orders: from merchants-in 
Calcutta and supply them with these articles. Orders were accepted in Madras ; 
the goods were despatched to Calcutta by railway or steamer. The relative 
railway receipts or bills of lading were taken in the name of sellers and so were 
the insurance policies and they were then forwarded through Bankers in Calcutta 
who delivered the same to ‘the consignees on- payment of price and other 
charges, 


On a-question whether the turnover of such transactions* was liable to be 
taxed under the Madras General Sales Tax Act. ` 


Held :—The word “ sale”? in the. Madras General Sales Tax Act must be 
understood in a popular sense and.the sales tax can be levied under the Act if 
the transaction substantially takes . place within the province and theugh the 
property in the goods does not pass within the State but only outside the State. 
For purposes of sales tax the sale must be held to take place where the bargain 
was concluded and transaction substantially effected. Passing of property in the 
goods is not a decisive- factor, x ET f 


The Madras General Sales Tax Act cannot be attacked on the ground, that 
it is extra-territorial in operation in regard to such transactions. 


V. T. Rangaswamy Ayyangar and M. M. Ismail for the accused. 


` Advocate-General (V. K, Thiruvenkatachari) for the State Prosecutor (S. Govind- 
swaminathan) on-behalf of the State; i : 





K.S. a m? C Appeal dismissed. 
Rajamannar, C.J. and . Govindarajulu Naidu & Co. v. State‘of Madras. 
Venkatarama Ayyar, J. pii W.P. No. 227 of 1952. 


gth September, 1952. 
Constitution of India ( 1950), Article 286—Scope and effect. 


. ” Madras : General Sales Tax Act (IX of 1939). and Rules thereunder—Constitutional 
validity—Purchase of raw hides for tanning and export outside the territory of India—: 
Assessment to sales tax—Validity—Power of State to tax intra-state and extra-state sales 
—Limits, ; i : l 


The High Court could not entertain in proceedings by way of writ such 
objections to the assessment of the sales tax as could have been urged before the 
Tribunals.constituted under the Act. Madras Act (IX of 1939) is intra vires of 
the powers of the State Legislature. It is not open to the objection that it is an 
unconstitutional delegation by the Legislature of its functions to the exegutive. It 
is not repugnant to Article 14 of the Constitution as being discriminative and the 
Rules framed thereunder are valid excepting only rule 16 (5). Judgment in, 
W.P. Nos. 2: and 41 of 1952 followed. 


The purchases of hides and skins prior to the transaction under which the’ 
goods are exported to foreign countries cannot be included in “export” under 
Article 286 (1) (b) of the Constitution. Immunity from taxation should be limited 
to the period between the actual commencement and termination of inter-state 
commerce. The words “ sale-of goods where it takes place in the course of inter- 
State trade ” limit the prohibition on the power of the State to impose tax on 
sales only where they are the subject-matter of inter-state commerce. The power 
Oe a a 

* The assessment in question related to period before the commencement of the Constitution 


and the scope of Article 286 of the Constitution was not considered in this case. 
e 
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of the State to tax sales bef- 
has. ended is left untouched. 


Under Article 286 (1) (4) the prohibition on the power of the State to tax 
exports and imports is stated in precisely the same terms as in relation to inter-state 
commerce under Article 286 (2); and that is only in respect of sales or purchases 
which take place,in the course of the import or the export of the goods. It would 
be in accordance with sound rules of construction to put the same meaning on 
the words “in the course of” occurring both in Article 286 (1) (b) and Article 
286 (2). Thus understood the prohibition under Article 286 (1) (6) will begin 
to operate only from the time when the goods exported begin their international 
journey and it will cease when their journey ceases. That is, the prohibition is 
limited to the period covered by the actual exportation or importation of the goods. 
The power of the State to impose tax at any stage before or after is not affected. 


re the inter-state commerce commences and after. it 


Both in Articles 286 (1) (b) and 286 (2) the power of the State to impose a 
tax on export or import or inter-state trade or commerce is taken away only in 
respect of sales or purchases made directly in relation to the goods which are the 
subject-matter of the transportation either in inter-state or international commerce, 
whether such sales take place prior to the commencement of the transport or 
during its progress. The prohibition does not extend to sales or purchases- which 
have no direct connection with the goods which are exported.’ 


Where the purchases have been completed and the goods are then transported 
into Madras it would be outside the operation of Madras General Sales Tax Act. 


. Sales tax could be levied on sales which are of an inter-state character, 
provided they were substantially effected within the State and a law imposing | 


such a tax is not ultra vires, Poppatlal Shak v. State of Madras (Cr. A. No. 129 of 
1952), followed. i 


The right to impose the tax arises wben the contract is concluded provided 
of ccurse the contract is completed by the passing of property. . 


The State has plenary powers of taxation over intra-staté sales. The State 
has no power to impose tax on extra-state sales. 


In respect of inter-state sales the State in which the contract is concluded is 
the only State which has the power to: impose a tax. 


Where the goods are delivered for consumption in a particular State, that 
State has the power to impose a use tax or purchase tax thereon notwithstanding 
that the transaction of sale is extra-state. [Vide Article 286 (1) (a), Explanation 
—which has become incorporated in the Madras General Sales Tax Act by the 
Adaptation of Laws (Fourth Amendment) Order, 1952, which shall be deemed tc 
have come into force on 26th January, 1950.] paths 


_ , With regard’ to taxes it might be assumed that the Legislature meant them 
tz be valid’t» whatever extent they could be sustained. It cannot be contended 
that because the Turnover and Assessment Rules which were framed before the 
Constitution mixed up what would not be taxable with what is taxable the’ rule 
should be declared void in their entirety. 


K, Rajah Iyer and C. Venugopalachari for Petitioners. 


V. K. Thiruvenkatachari, Advocate-General and V. V.. Raghavan for the Govern- 
ment Pleader (P. Satyanarayana Raju) for the Respondents. ae 


KS. l . Petition allowed in part. 
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Rajamannar,C.7.,. Somasundaram . i MS ` Veerraju v. Narayanamma. 
andVenkatarma Ayyar, IF. : S.A No. 488 of 1948. 


25th. July, 1952. ; 

Hindu, Liw— Joint familyp—Widow of co-parcener—Right to maintenance—Quantum 
of maintendnte—Deciding factors. J2 

On the death of her husband a widow continues to be a member of the joint 
family along with the male co-parceners. Her fortunes are bourd up with the 
fortunes of the family. If the income of the family increases she will be entitled 
to the benefit of it. Likewise, if the income of the family decreases she must submit 
to a reduction of her maintenance. This is inconsistent with the contention that 
the widow’s maintenance should be fixed taking into consideration her husband’s 
share in the income’ of the family at the-time of his death:and at no subsequent 
time. 21 M.L.J. 706, explained’and not followed. 27 M.L.J. 291 ; (1938): 2 
M.L.J. 822 : ILL.R. (1939) Mad. 234, approved. (1948) 1 M.L.J. 30: LLR. 
(1948) Mad. 803, relied on. Case-law discussed. 

` K. Ramachandra Rao for Appellant. 


Y. G. Krishnamurthi for Respondent. 


- K.S. —— Appeal dismissed, 
-Subba Rao, F. : Sundara Doss v. The State of Madras, 
30th July, 1952. . W.P. No. 812 of 1951. 


, Gonstitutlon of India (1950), Article 226—Certiorari—Writ does not lie where dispute 
relates to the title to the property and to the. incidents of the tenure under which petitioners are 
allowed to occupy lands. i . f Š SaS 

A writ will ñot lie where disputes relate to the title to the properties and to 
the incidents of the tenure under which petitioners are allowed to eccupy lands; 
Where a G.O. was sought to be quashed as interfering with rights of Todas to: 
occupy lands in Nilgiris and the incidents of the tenure the matter will depend 
on a consideration of documentary and oral evidence and a study of the tenures 
obtaining among the Todas from the earliest times, Such questions cannot be 
satisfactorily disposed of in a writ en affidavits. The proper course for the 
petitioners is to file a suit for a declaration of their rights ance other ircidental 
reliefs in a Civil Court. 

V. V. Srinivasa Ayyangar and V. Devarajan for Petitioners. 

The Government Pleader (P. Satyanarayanaraju) for Respondents. 

KS. —_—. ` Petition dismissed, 
‘Raghava Rao, 7. Nallaperumal Nattarayar v. Singaravelu Sennandan. 
Tith August, 1952. : . = C.R.P. No. 539 of 1948. 

Provincial Insolvency Act (V of 1920), section 9—Scope—Requirements of ~If to bè 
Satisfied by petitioner asking for re-adjudication .of debtor. . 

On an application for re-adjudication after the annulment of the original 
adjudication on account of the failure of a composition scheme which intervened 
it is not incumbent on the petitioning creditors to satisfy the requfrements of 
section 9 of the Provincial Insolvency Act. OP as a 

K. P. Ramakrishaa Ayyar for Petitioner. 

S. Kothandarama Nayanar for Respondent. canta d aes 


_ «KS. ——- ° mace Petition dismissed: 
Subba Rao, J. : Venkataratnam v. The State_of Madras. 
12th August, 1952. W.P. No: 444 of 1951. 


Madras Estates (Abolition and Conversion into Ryotiwari) Act (XXVI ‘of 1948)— 
“Tribunal hearing appeals under—Two of the members of, if can hear and dispose of 
appeals—Submission of parties’ to jurisdiction—If confers jurisdiction -on incompetent body.. 
’ Two of the members of the appellate Tribunal under Madras Act XXVI of 
1948 cannot constitute a valid ‘Tribunal -for disposing .of appeals under the Act.. 
NRG ! 
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Under the Act a Tribunal cannot function‘by delegating their functions to one or 
‘two of the members. They must function as a body and an order made by one 
or two members of the Tribunal cannot therefore be an order made by the, Tribu- 
nal. Decision in C.M.P. No. 13514 of 1950, followed. ‘As in such a case the body 
had no legal existence no act of submission on the part of the parties before it 
could confer jurisdiction on that body which it did not possess. f ~: 

K. Venkatarama Razu for Petitioners. 4 > 

V. P. Sarathy for the Government Pleader (P. Satyanarayana Raju), P. Somasudaram 
and G. Balaparameswari Rao for Respondents. 


K.S. — Application allowed. 
Ramaswami, F. i Veerappa Goundan, In re. 
19th August, 1952. S.R. No. 30122 of 1952. 


- Civil Procedure Code (V of 1908), Order XLIII, Rule 1 (d)—Order refusing to set 
-aside an ex parte ‘order passed under section 5 (7) (a) of Madras Hindu (Bigamy Prevention 
and Divorce) Act VI of 1949, making interim provision for the expenses of prosecuting the 
petition of the wife for dissolution of marriage and for her maintenance—No appeal lies to 
the High Court either under Madras Act VI of 1949 or under Order XLII of the Code of 
Civil Procedure—Only Revision Petition has to be filed. . 

- No. appeal lies to the High Court -either under Madras Hindu _(Bigamy 
Prevention and Divorce) Act VI of 1949 or under Order XLIII of the Civil 
Procedure Code against an order refusing to set aside an ex parte order under 
section 5 (7) of Madras Act VI of 1949 making interim. provision for maintenance 
` and for expenses of the wife who had preferred a petition for dissolution of her 
` marriage. Only a revision petition has to be made. ` 

P. S. Ramachandran for P. S. Balakrishna Aiyar for Appellant. 

D.L. Narasimha Raju for the Government Pleader (P. Satyanarayana) Raju on 


behalf of the State, 


KS. — - Office note answered accordingly. 
Ramaswami, J. ! Sundara Nadar, In re. 
20th August, 1952. f : Cr.M.P. No. 1345 of 1952. 


Explosives Act (IV of 1884)—Requirement under, of license for manufacture of explosives, 
fireworks, etc., in residential locality—Validity—Does not infringe any fundamental rights 
under Article 19 (1) (£) and (g) of the Constitution of India—Prosecution under Explosives 
Act—If to be withdrawn to High Court under Article 228 of the Constitution. - 

The Explosives Act cannot be said to be- ultra vires of the Constitution 
of India. ` The Act does not- constitute a violation of the freedom 

uaranteed under clauses (f) and (g) of Article 19 (1) of the Constitution of India. 

he restrictions imposed by requiring a licence’ on the acquisition, holding 
and disposal of property like explosives and explosive substances and the right to 
practise one’s profession, trade, etc., in manufacuring explosives are restrictions 
permissible under clause (6) of Article 19 of the Constitution. There are no reasons 
for withdrawing a prosecution under the Explosives Act on the file of a mofussil 
magistrate to the High Court under Article 228 of the Constitution. 

A. K. Annaswamy Ayyar for Petitioner. ' 

The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State.. 


K.S. . / ` Petition dismissed. 
Mack and Chandra Reddi, 77. Š Muniyandi, ‘In re. 
26th August, 1952. = i R. T. No. 45 of 1952. 


Indian Penal Code (XLV- of 1860), sections 34 and 302—Persons armed with deadly 
weapons committing robbery —Death caused by one of them—Liability of others. 2 

When two persons start together for committing robbery and one of them is . 
armed with a revolver and the other with a knife, it may be presumed ‘that the 
intention of the two persons was to use the weapons if the necessity should arise 
and it could be postulated that the act of shooting with the revolver was committed 
in furtherance of the common intention of both the persons. It is not necessary 
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- l 27. za 
to bring into play section 34, Indian Penal Code, in such a case to establish ‘that 
there was a pre-arranged plan for the murder of the victim in the course of committing 
the offence of robbery. ae ; : E 
_ 52 Cal. 197 : 48 M.L.J. .543 P.C. and (1951) 2 M.LJ. 630, relied on. 
Y. Rami Reddi for “Accused. a . a 
The Assistant Public Prosecutor (4. C. Muthanna) on behalf of the State. 


K.S. — Sentencé reduced. 
Rajamannar, C.F. and Venkatarama Ayyar, J. Syed Mahomed & Co. v. 
29th August, 1952. f The State of Madras. 


W.P. Nos. 21 and 41 of 1952. 


Madras General Sales Tax Act (IX of 1939) and the Turnover and Assessment Rules— 


Constitutional validity—Person not availing remedies open under the Act to question the liability 
to pay tax—If can raise question in a writ petition—Pleas that are open in writ petition. 


The Madras General Sales Tax Act which creates the liability to pay tax on 


sales also constitutes Tribunals for determining the amount payable under the. 
Act and such determination has to be made after notice to the assessee and it is 


open to appeal and further revision. Where the assessees were duly served with 
notice under the Act and had ample opportunity of putting forward before the 
Tribunals all contentions based on the provisions of the Act or the Rules there- 
under but did-not avail themselves of it, they cannot be permitted to put forward 
in a writ petition questioning the validity of the Act or Rules the contentions which 
were available to them before the Tribunals. The only pleas that will be open. 
to them in the-writ proceedings are those which could not have been urged before 
the Tribunals. Such for example will be the pléa that the Act is ultra vires ; such 
a plea could not obviously be entertained by the Tribunal which owes its very 
existence to the Act. Where tax is determined after notice to the assessees it is not 


repugnant to rules of natural justice to provide that the validity of assessment shall. 


not be quéstioned at the stage of realisation of the tax. The provision in section 
16-A of the Sales Tax Act is analogous to the rule which precludes the judgment- 
debtors froni putting forward at the stage of execution of a decree defences that 


were open to them in the suit itself. The contention that section 16-A is opposed: 


to natural justice must be rejected. 


Entry 48 in the Provincial List, Government of India Act, 1935, is of sufficient” 


amplitude to authorise the levy of a tax on purchases and Madras Act IX of 1939 
is intra vires the powers of the Madras Legislature. 


It cannot be said that the power entrusted to the rule-making authorities: 


under the Madras Sales Tax Act is unconstitutional delegation. It is impossible 
to hold that there is any abdication by the Madras Legislature of its functions in 
favour of the rule-making authority. In fact under section 3 (4) the rules were 
required to be placed before the Legislative Assembly and they are to come into 
force only after they were approved by a resolution of the Assembly. Madras 
Sales Tax Act and the rules thereunder are not open to challenge on the ground 
- of unconstitutional delegation. . z os 


The burden of establishing that the impugned provisions of the Act offend” 


Articte rg of the Constitution is on the petitioners. It is not sufficient for the peti- 


tioners to argue that on the face of the Act it does not appear that there is any differ- 


ence between trade in untanned hides and skins and other trades in which pur- 
chasers are not taxed. The presumption which" the law raises in favour of legis- 


lative classification can be invoked. It is competent to the Legislature to select - 


some commodities and impose tax on them and such imposition is not open to 


attack on the ground that it is not made on all commodities. A law imposing a tax: 


only on the sale of hides and skins and making the purchaser liable therefor could 
not be challenged under Article 14 of the Constitution on the. ground that the 


purchasers of other. commodities were not also taxed. A law of taxation made ` 


applicable to all purchasers in the same trade (hides and skins) is not open to attack 
under Article’ 14: [Validity of the rules considered in detail. ] ee 


te ~ shies 


ue The provisions of the Madias General Sales Tax Act and the Rules except Rule 
16 (5) are intra vires and valid and not obnoxious to Article 14 of the Constitution. 
K. V. Venkatasubramania Ayyar, K. Rajah Iyer and C. Venugopalachari for Peti- 
tioners. oh eet : 
The Advocate-General (V. K. Thiruvenkatachari) and V. V. Raghavan for ‘the 
Government Pleader. (P. Satyanarayana Raju) on behalf of the respondents. 


K.S.. x - ; Petitions dismissed. 
Rajamannar, C.F. and . Hajee Mahomed Abdul Rahman v., 
Venkatarama Ayyar, F. - Tajunnissa Begum. 

grd September, 1952. O.S. A. No. 80 of 1952. 


Practice—Suit by wife for maintenance—Claim contested by defendant—Award of 
interim maintenance— Jurisdiction of Court to make. ` T 

When the claim made in the plaint is contested, the Court has no inherent 
jurisdiction to grant relief until that claim is determined on its merits and that 
can only be by the final hearing in the suit. To grant any relief in an interim. 
application would be to grant the relief which can properly be granted only by the 
ultimate determination in the suit and the decree following thereon. Apart from 
the powers conferred by the Civil Procedure Code conferring certain powers to 
grant interim reliefs, there is no inherent jurisdiction in Courts to grant interim relief 
which properly ought to be granted only by the decree after determination of the 
points in controversy. Where the claim of the wife for maintenance is hotly ` 
contested the Court has nojurisdiction to make an order for any interim payment: 

K. Rajah Ayar and K. Kuppuswami for Appellant. 

N. C. Raghavachari for Respondent. ‘ 

K.5. Appeal allowed. 

Ramaswami, F. ` i Arumugham Pillai, In re. 
4th September, 1952. Cr. R. C. Nos. 34 and 35 of 1952. 
S hg ee 3 (Cr. R. P. Nos. 34 and 35 of 1952). 

Factories Act (LXII of 1948), section 2 (m)—“ Factory °—Test—G.O. No. 2210, 
(Development Department), dated 22nd April, 1948, declaring certain places generally as 
“ factories» —Validity—Proper form of order to be.made. 

G. O. No. 2210 (Development Department), dated 22nd April, 1948, has been 
issued under section 85 (1) of the Factories Act empowering the State Governments 
by notification to declare that all or any of the provisions of the Factories Act shall 
apply to any place wherein manufacturing -process is carried on notwithstanding. 
that the number of persons employed is less than 20 if working without the aid of 
power. The G. O. is in the following terms : “ In exercise of the powers conferred 
by section 85 (1) of the Factories Act (Central Act LXIII of 1948) His Excellency 
the Governor of Madras declares that all the provisions of the said Act shall apply 
to any place wherein a manufacturing process is carried on without the aid of power 
or is so ordinarily carried on and 10 or more but less than 20 persons are employed ”. 
On a question as to the validity of this G.O; ` l 

Held, that the G.O. is illegal and ultra vires and beyond the powers conferred 
under section 85 of the:Factories Act. : The State Government would have been 
within its powers if they notified particular named places as factories. - But the 
G.O., making generally every place a factory where there are more than 10 and 
less than 20 people employed and engaged in the manufacturing process without 
the aid of power, practically readers nugatory the definition ofa “ factory ” in 
section 2 (m) of the Act. The Government has to make use of the provisions of 
section 85 of the Factories Act in special cases and for well-considered reasons and 
notify the particular places as factories. Persons having cigar manufactured 
employing less than 20 persons cannot be prosecuted for infraction of the 
factories Act by virtue of the above G.O; making them factories. > 

S. Ramachandra Ayyar for Petitioners. ¢ l 
The Public Prosecutor (V, T. Rangaswami Aiyangar) on behalf of the State. . 
KS. : —— Revisions allowed. 


f 
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Chandra Reddi, 7. . i - Suryanarayanamurthi v. Rama ‘Rao. , 

ath March, 1952. : . S. A. No. 949 of: 1948- 
Civil Procedure Code (V of 1908), ssébtion g—Mere -right of holding lighted torch inside 

. the chariot during car festival of a temple—Not a right of civil nature, | > 
The mere right of holding alighted torch inside the chariot during car festival 

in a temple is not a rigħt, of a civil nature. Such right related only to a religious 

` honour or dignity and not an office and therefore a suit to establish such a right 

is not cognisable by a civil Court. ° 
N. V. B. Sankara Rao for Appellant. f 


R. Venkatasubba Rao and A. Manganiyakii for Respondent. 


’ 


KS. Appeal allowed. Leave iaaa. 
Raghava Rao, 7. : Dag Krishnan Nair v. Kunhappu. 
20th August, 1952. i S. A. No. 319 of 1948. 


Malabar Law—Karnavan—Decree Jor arrears of maintenance—Partition of karnavan 
in the meanwhile—Effect on decree. 

A decree for arrears of maintenance obtained against a tarwad when the 
manager represented it is not void at its inception by reason of the disruption of . 
the family by a partition by that time. It did not become void thereafter merely 
because the karnavan who was impleaded ceased to be such on account of the 
disruption of the status of the tarwad by the institution of a partition action. 
In such a case, it is the duty of the other members to come on the record. 


K. Kuttikrishna Menon and P. Anandan Nair for Appellant. 
M. Chinnappan Nair, M. Narayanan Unni and K. K. Sridharan for Respondent. 


K.S. - Appeal dismissed. Leave granted. 
Krishnaswami Nayudu, F. a ‘Syed Unnissa v. Rahimuthunnissa. 
29th August, 1952. : S. A. No. 2349 of 1946. 


- Practice—Appeal—Law amended by statute subsequent-to suit—Duty of Court to apply 
—Muslim Personal Law (Shariat) Act (XXVI of 1937)—Amendment by Madras Act 
(XVII of 1949)—Applicability to pending appeals. 

The High Court in appeal has not only power put a duty to apply the law 
as it stands on the date of the hearing of the appeal.- But it must be noted that in 
applying the law so as to govern the rights of the parties that which was not law on 
the date of the institution of the suit but became law “subsequently, Courts must take 
care not to disturb settled or completed transactions which certainly cannot be 
reopened by reason of a change in the law. The provisions of the Muslim Personal 
Law (Shariat) Act (XXVI of 1937) as amended by Madras Act (XVII of 1949) 
abrogating custom was held to apply in the instant case in pending appeal. 


_B. Pocker for Appellant. 
S. Azizuddin and R. P.. M. Chait (Court Guardian) for Respondents: 7 


K.S. ` Appeal allowed. Teas refused. 
Ramaswami, F. a : - © ' Harihararayulu v- Bangarayya. 
29th August, 1952. C.M.P: No. 4149 of t952 and C.M.P. No. 7331 of 1952- 


Criminal Procedure Code (V of 1898), section 476-B—Right of appeal under. 

Section 4.76-B of the Criminal Procedure Code gives a right of appeal against 
the orders passed under sections 476 and 476-A dirécting the filing of a complaint 
or refusing to make a complaint. The right of appeal is restricted to complaints 
in réspéct of offences mentioned in clauses (b) and (c) of section 195 (1) of the Code 
and no appeal lies in respect of offences mentioned in clause (a) of that sub-section. 
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Narayanachat and K. R. Sharma for Petitioner in C. M. P. No. 4149 of . 1952 
and Respondents in C. M. P. No. 7331 of 1952. os 

A. Subramaniam and N. Subramaniam for Respondents in C. M. P. No. 4149 of 
. 1952 and Petitioner in C. M. P. No. 7331 of 1952. 


KS. Petition dismissed. 
Rajamannar, C.F. and Rani Saraswathi Devi v. The State of Madras, 
Venkatarama Ayyar, Je P W. P. Nos. 105 and 107 of 1951. 


2nd September, 1952. 

Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948)— 
Madras Preservation of Private Forests Act (XXVII of 1949)—Forests in Estates taken 
over—Rights of owners in such forests. i . 

Where it is challenged that a village is not an estate within the meaning of 
Madras Act (XXVI of 1948), the appropriate remedy is to file a suit to obtain 
such relief as the landlord may be entitled to. 

The Madras Preservation of Private Forests Act does not apply to forests in 
villages which have been validly notified under Madras Act XXVI of 1948 as 
they would be transferred to vest in the Government under section 3 (b) of the Act. 

R. Venkatasubba Rao for Petitioner. : 

The Advocate-General (V. K. Thiruvenkatachari) for the Government Pleader 
(P. Satyanarayana Raju) for Respondent. 

V.PS. 2. ; Applications dismissed. 

Ramaswami, F. T y Sankaranarayana, In re. 
4th September, 1952. es os “ Orl. R. C. Nos. 43 and 44 of 1952. 
Me ok : (Crl. R. P. Nos. 43 and 44.of 1952). 

Madras Shops and Establishments Act (XXXVI of 1947) (and Rules), section 2 (6)— 

“ Establishment ”—If includes “ out agency”? of a Railway. aa 

‘The term “establishment” has been defined in the Madras Shops and 
Establishments Act in section 2 (6) as to include a commercial establishment and 
commercial establishment would certainly include a commercial out agency 
of a Railway at a place which is not served by such a Railway for collecting and 
delivering “goods. The Magistrate need not refer to the Labour Commissioner 
before deciding whether the case attracted the provisions of the Madras Shops 
and Establishments Act of not. f 

The State Government can be moved to and the State Government’ if so 
convinced can exempt the out agencies from the operation of the Shops Act. 


P. S. Balakrishna Aiyar and P. S. Ramachandran for Petitioner. 
The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State. 
K.S.- AS Revision cases dismissed. 


Raghava Rao, F. Lobo v. Marajal Doggu. 
5th September,” 1952. : ©. G. R. P: No. 704 of 1950. 

~ Stamp Act (II of 1899), section 19—Scope—Foreign promissory,.note. duly stamped in 
accordance with the Indian Stamp Act—If to be restamped again before-actual endorsement 
in favour of a new holder in India. 

_ _A foreign promissory note even though duly stamped in accordance with the 
Indian Stamp Act, has to be stamped -again-before the actual endorsement of the 
promissory note infayour of-a person who thereafter filed a suit on the promissory 
note. (1941) 2 M.L.J. 301, followed. 

A. NarayanazPai for-Petitioner. 
Respondent not represented. __ . , 
AS. : í - Petition -dismissed. 
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Krishnaswami Nayudu, J. . Shanmughasundaram Mudaliar v. Chidambaram Pillai. 
8th September, 1952. _ Appeals Nos. 454 and 455 of 1949 and 
,C. R. P. Nos. 1903 to 1906 of 1947. 


Master and servant—Bonus—Right to—Nature of—Suit for recovery of —When sustain- 
able—Limitation for suit—Limitation Act (IX of 1908), Articles ‘7 and 102—Applicability. 


Bonus as such would mean ex gratia payment and there cannot be an action to 
enforce the payment of such an ex gratia payment ; but if it is established that in 
fact there was an arrangement to pay a certain sum as bonus and that it would be 
part of the contract of service between the parties, there is no reason why such a 
contract should not be enforceable. The-agreement to pay bonus cannot be said 
to amount to a promise without consideration—the consideration is the services ` 
to the master on an express agreement to pay (1) the salary and (2) the bonus. 

- The claim should be deemed to be based on a contract, apart from any question 
whatever of a contemplated gift or a completed gift and apart from arly relationship 
between the parties of depositor and depositee or creditor and debtor. A claim 
on the footing of a contract is clearly sustainable. 47 M.L.J. 791 and 1928 Mad. 27, 
relied on. : 


Mere credit entries in the books of account of the master in favour of the servant 
would not be sufficient to either constitute a contract to pay a debt. Where a ser- 
vant is not a domestic servant Article 7 of the Limitation Act does not apply. Where 
he is employed in a cloth business his claim to recover bonus due under an agreement 
of service by Article 102 of the Limitation Act and the suit must be filed within 
three years from when the amount accrues due as such bonus. 


V. Seshadri and K. S. Ramamurthi for Appellant in Appeal Nos. 454 and 455 of 
1949. ; sei i 
R. Gopalaswami Aiyangar for Petitioner in C. R. P. Nos. 1903 to 1906 of 1947. 
R. Ramamurtht Aiyar for Respondent. . ` 
K.S. I g - . Decree modified. 


Mack and Chandra Reddi, FF. Pattu alias Kadirvelu Muthiriyan, In re. 
12th September, 1952. — Cr. A. No. 522 of 1951 and Cr. A. No. 237 of 1952. 


Penal Code (XLV of 1860), section 100—Right of private defence—Limits. . 


Merely because the stab given by the accused is a little deeper than the one 
caused by the deceased it cannot be said .that the accused is guilty of exceeding his 
right of private defence. It is not correct to say that- a person apprehending 
danger to life or grievous hurt should inflict an injury of the same nature to the 

«assailant as was caused to him. Under section 100, Indian Penal Code, the killing 
of an assailant is justified when the victim of the assault apprehends either -death or 
„grievous hurt. The only restriction imposed is that the person exercising the right 
should not use more force .than is reasonably necessary and should not,inflict an 
injury out of all proportion to the injury with which he was threatened. Where the 
assailant ig killed by the victim exercising his right of private defence a conviction 
of the victim under section 304, Indian Penal Codz, is not justified and he is 
entitled to’ an acquittal. et oo rt AS 

T. $. Kuppuswami Aiyar for Accused. eee, . 

The Assistant Public Prosecutor (A. C. Muthanne) on behalf-of the State. 

KS. f R Cr. A. No. 522 of 1951 allowed. 

Cr. A. No. 237 of 1952 dismissed.’ 
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Rajamannar, C.F. 1 Narayanan Chettiyar v. Rathinasami Padayachi. 
12th September, 1952. C.R.P. No. 2037 of 1949. 


Madras Agriculturists Relief Act IV of 1938, as amended by Act XXIII of 1948), 
sections 20 and 19—Second application under section 20 when after prior similar application 
the debtor had not applied under section 19 —When sustainable. 


A judgment-debtor would not have a right to file successive- applications 
under section 20 or section 19 of the Madras Agriculturists Relief Act if the reliefs 
which he claims as being entitled to are the same in the several applications. But 
if a subsequent application is based upon a provision of law not in existence at the 
time of a prior application of his he will not be debarred from filing the later appli- ` 
cation simply because he had filed a prior application when the state of law did not 
entitle him to the relief to which he becdme entitled by a subsequent change in the 
law. Where the judgment-debtor alleges that he has become entitled to relief . 
under the provisions of the Amending Act XXIII of 1948—relief which was not 
available to him before the amendment, a prior application under section 20 filed 
in 1946 will not be a bar to a fresh application under that section after the Amending 
Act. . 


K. Venkateswaran for Petitioner. 
R. Destkan for Respondent ; à 
K.S. Petition dismissed. 


Govinda Menon, 7. : . Venkateswara Rao v. Ramanadham. 
12th September, 1952. C.R.P. No. 1339 of 1948. 


Madras Hindu Religious Endowmenis Act (II of 1927), section 78, Explanation— 
Scope—Lease in contravention of section 76—Bona fide sub-lessee of such lessee—If can 
be proceeded against under section 78. 


If a trustee alienates property or leases it for a period of more than 
five years without the sanction of the Board such transactions are invalid and even 
the trustees who has alienated or a succeeding trustee can file an application under 
section 78 of the Madras Hindu Religious Endowments Act for recovery of posses- 
sion of the invalidly alienated property. If a lease is hit by section 78 even if a 
sub-lessee under him is a bona fide lessee still he cannot say that he is a person claim- 
ing bona fide within the meaning of the section. These matters have to be gone 
into and decided in the application. > ; ` 


B. V. Subramanyan for Petitioner. 


M. S. Ramachandra Rao, S. Venugopala Reo, B. Lakshminarayana and S, Subbiai 
Chowdar wy for Respondent. . 


KS. > 5 X Gsi ‘Order set aside, cand. case remanded.“ 
Subba Rao, ~7. l i . Venkata Rao v. ‘The Election a 
16th September, 1952. _W.P. No. 599 of 1952. 


Constitution of. India (1950), Articles 361 and ae referring to Election 
Commission the question whether a person elected was subject to disqualification—Writ of 
mandamus to, prohibit Commission proceeding with reference—Can lie—Pre-existing disqualifi- 
-cation of elected member—If can be referred by Governor to the Election Commission under 
Representation of Peoples Act, section 7. wes ' 


-` Assuiming: without deciding that the provisions of Article 361 give an immunity 
to the Governor from the extraordinary jurisdiction of the High Court under Article 
226 of the Constitution, it cannot be said that a writ cannot issue against the Election 
Commission to“prohibit its going on~with’a reference made by the Governor a 

~- question whether an elected person was disqualified under Representation of the 
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Peoples Act., The writ is not one against the Governor and the Election Commission 
cannot claim any such exemption if it is acting without jurisdiction. The High 
Court will certainly prohibit the Commission’ from acting:in excess of its powers. 
By doing so the Governor is not made answerable to the High Court. 


Though the Election Commission holds office in Delhi, under Article 226 of the 
Constitution the High Court has power to issue a direction against any authority 
throughout the territories in relation to which it exercised jurisdiction. If an 
authority functions within the territorial jurisdiction of the Madras High Court 
and decides questions affecting the rights of parties residing within the jurisdiction 
of that High Court it is reasonable to hold that the said authority to that extent is - 
me to the jurisdiction of the High Court under Article 226 of the Constitution 
of India. ae 


Where a candidate subject to disqualification has. been elected and‘not where 
he has become disqualified after he became a member under Article 192 of the 
Constitution the Governor cannot refer the question of his pre-existing disqualifi- 
cation to the Election Commission and accordingly the Election Commission 
has no jurisdiction to express its opinion on the question so referred. 


S. Mohan Kumaramangalam for the Petitioner. ; 


The Advocate-General (V. K. Thiruvenkatachari) for the Government Pleader 
{P. Satyanarayana Raju) on behalf of the Respondent. : a 


KS. ~ Writ of prohibition to the Election 
= * Commission issued. 


Ramaswami, J. . Devana Gounder, Jn re. 
16th September, 1952. ‘Cr.R.C. No..229 of 1952. 
(Cr.R.P. No. 213 of 1952.) 


Madras Public Health Act (LIT of 1939), section 44 read with section 134—Prose- 
cution under—Essentials. 


There are five steps involved in every case for prosecution under section 44 
read with section 134 of the Madras Public Health Act : 


- (1) There must be a complaint, or the health authorities must come to know 
otherwise regarding the existence of the nuisance. $ 


(2) There must be an inspection with a view to ascertain what nuisance 
exists calling for abatement. E 


(3) The Health Officer must suggest in the first instance informally, and 
‘without prejudice to further orders, the possible works and things to be done to 
abate the nuisance and it would be open to the owner, etc., Causing the nuisance 
to make’tounter suggestions for abatement of the nuisance from the point of view 
that it is open to the person called upon to abate the nuisance to choose the cheapest: 
way of effecting it which need not enter into the consideration of the local ‘authority 
causing the notice to be served. This exchange of views with the object. of abating 
the nuisance is not a statutory requirement but what justice, equity and good 
conscience requires. ne vhs 


(4) If the Health Officer finds that this exchange of views is leading no- 
where he should issue a notice specifying as far as possible thé works and things 
to be done to abate the nuisance, provided they are feasible and capable of achieving 
the object aimed at and on the refusal of the person causing the nuisance to carry 
out the terms of the notice within the time prescribed to lay a complaint before the 
Magistrate. . 


(5) The Magistrate under section 134 has got to see whether there has 
been non-compliance with the lawfully issued directions and specifications, and 


` 
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on proof of the same proceed to convict the accused and impose upon him the 
fine prescribed by law. i 


Tf these requirements have been complied with the legality and propriety of a 
conviction and sentence are irreproachable. ; 


[English decisions discussed.] 
P. S. Balgkrishna Ayyar and P. S. Ramachandran for Petitioner. 
The Public Prosecutor (V. T. Rangaswami Ayyangar) on behalf of the State. 


KS. < Case dismissed. 

; l RE 
Somasundaram, F. Venkatachala Naicken v. Panchayat Board, Ethappur. 
17th September, 1952. Cr.R.C. No. 702 of 1951. 


(Cr.R.P. No. 696 of 1951.) 

Criminal trial—One accused if can be directed to produce the other accused at adjourned 
hearing—Panchayat Courts—Investment of criminal jurisdiction on—Undesirability: 

No Court has any jurisdiction to compel one accused to produce the other 
accused in the same case. i i ; . 

-Panchayat Courts ought not to be invested with criminal jurisdiction in this 
country. Such Court is carried“away by local politics and inimical feelings the 
members of the Court entertain against persons. 

Perween Amiruddin for Petitioner. 

G. Gopalaswami for Respondent. 

The Assistant Public Prosecutor (A. C. Muthanna) on behalf of the State. 


' KS. i Conviction set aside. 
Balakrishna Iyer, F. ; Srinivasavaradachariar v. Harinarayanan. 
gth October, 1952. ‘Application No. 4236 of 1952 in 


G.S. No. 717 of 1948. 


-Practice—Application todelete name of party signing in compromise memo. under a 
mistake—Maintainability—Separate suit not necessary—Civil Procedure Code (V of 1908), 
Sections 151 and 152—Scope. 


. To say that a party who by nothing more than an accidental slip or error put ` 
his signature to a document in Court (a compromise memo. in the instant case} 
should be driven to file a separate suit would be to allow the party who seeks to 
take advantage of the signature to overreach the other party and amounts to an 


" abuse of the process of Court. An application to delete the name of the party who 


signed in a compromise memo. under the erroneous impression that his counsel had 
signed it and without appreciating the terms included therein, is maintainable. 
The party need not be driven to a separate suit for the purpose. 36 Bom. 77 and 
56 Bom. 231, distinguished. . : 
K. S. Ramabhadra Iyer and K. Raja for Applicant (First defendant). ae 
D. R. Krishna Rao for Respondent (Plaintiff). ; i 
KS. Application allowed.. 


38. : l ; 


Rajamannar, C.J. and Gundachai v. The State of Madras, 
Venkatarama Ayyar, Fe >` W. P. No. 790 of i951? 
grd September, 1952. ; a 7 ` 

Land Acquisition Act (I of 1894)—Acquisition of land for irrigation channel—Validity 
—Public purpose—Test—Constitution of India (1950) Article 19 (1) (f) and 31 (2)—Scope. 

The power of the State to acquire property compulsorily is a power to acquire 
it only for a public purpose. The expression “ public purpose ” is not capable of a 
precise definition and has not a rigid meaning. The State has both the right and is 
under a duty to regulate the distribution of irrigation water in the interests of the 
public. The Government has to provide major distribution channels and smaller 
channels which ultimately lead the water to the several fields. An acquisition for 
‘carrying out any part of such irrigation scheme will certainly be an acquisition 
for a public purpose which is also a State purpose. Though initially a channel 
for which land is acquired will serve only one plot of land owned by a single individual 
in course of time it would also serve other lands as well, it must be held that the. 
acquisition is for a public and State purpose, namely, extension of irrigation. The 
fact that initially only one individual stands to benefit by the proposed channel 
would not make the acquisition any the less an acquisition for a public purpose. 

(1952) 2 M.L.J. 298, followed. : 

M. S. Ramachandra Rao and T. Balayya, for Petitioners. . 

The Advocate-General (V. K. Thiruvenkatachari) for the Government Pleader 
(P. Satyanarayana Raju) and D. R. Krishna Rao for Respondents. , i 

ERARE Application dismissed. 


K.S. z 
Ramaswami, 7. : Kanniappan v. Akilandammal. 
grd September, 1952. $ Crl. R. C. No. 713 of 1952. 


Cri. R. P. No. 600 of 1952; 
Criminal Procedure Code (V of 1898); section 488—Scope—Right of wife to mainténance 

—“ Living in adultery ®°—lInierpretation. , 
Continuous adulterous conduct is what is meant by “ living in adultery ” in 
section 488 of the Criminal Procedure Code.. When an application for main- 
tenance is made against a husband the Magistrate has to decide whether there 


has been such.an adulterous conduct on the part of the wife at or about the time 


of the application, that is to say, shortly before or shortly after the application, 
was made interpreting the word “ shortly” in a reasonable and liberal manner. 
Mere past conduct and that too of an occasional lapse from virtue does not dis- 
entitle the wife from getting maintenance. But the Magistrate may in his dis- 


cretion refuse to grant an allowance where in spite of absence: of proof of “ living” 


in adultery” there exist circumstances which justify such refusal. [Scope and object 
of Chapter XXXVI of the Code of Criminal. Procedure elaborately reviewed.]- 


T. R. Kesavalu for Petitioner. 5 
The State Prosecutor (S. Govind Swaminaihan) for Respondent. 
K.S. — Order set aside and cafe remanded; 
Subba Rao, J: : f Raman and others'v. State of Madras. 
gth September, 1952. C. M. P. No. 4804 of 1951. 
Constitution of India (1950), Article 1g (1), (4) and (6)—Rules under Madras 


Prohibition Act (X of 1937) requiring applicant for license to tap sweet toddy to be a member: 


. of a co-operative society—If “ reasonable restriction ”. 

The rules under the Madras Prohibition Act requiring a licence for tapping’ 
sweet toddy and requiring an applicant for such licence to be a member of a co: 
operative society. are reasonable restrictions in the interests of the general public, 
The provisions do not render the rules invalid. ` 7 

M. K. Nambiar, C. F. Lewis and A. R. Srinivasan for Petitioners. . 

The Government Pleader (P. Satyanarayana Raju) on behalf of the Respondent. 

KS. 7 í uae = ~ Petition dismissed. 
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_ Govinda Menon and - Krishna Ayyar v. Ramakrishna Ayyar. 
Basheer Ahmed Sayeed, FJ. Appeal No. 306 of 1948. 
` 16th September, 1952. ' 
Malabar Law—Nambudiri illom—Borrowings by Karnavan—When binding on illom 

or tarwad—Madras Nambudiris Act (XXI of 1933)—Effect. 
_ When the Karnavan of a Nambudiri-illom or a Marumakkattayam tarwad 
purports to act įn his capacity as such karnavan, it has become a settled practice, 


. to describe himself as such in documents executed by him. Though the existence 


` 


of such a description by itself would not make the debt binding on the illom or 
tarwàd the absence of any such recital would be sufficient-for the Court to draw 
the inference that the transaction was not conceived and acted upon as if it was on” 
behalf of the joint family. Further the absence of any recital in the promissory 
note as to the necessity for the borrowing would prima facei be taken as an indication 
that the document is one on behalf of the individual who enters into the trans- 
action and not on behalf of the family which he is entitled to represent. The 
burden of proving that the debt is binding on the mana is on the lender. 

The rule of Hindu law which imposes a duty on a son to pay his father’s personal 
debts, neither illegal nor immoral is not applicable to Nambudiris and the mere 


' fact that there are no other members in the illom besides the sons and grandsons 


of the Nambudiri debtor cannot affect the principle. The Numbudiri Act has 
not made, any changes in this respect. 

(1946) 2 M.L.J. 393 (F.B.) and 38 Mad. 527, relied on. 

It cannot be said that ladies of a Nambudiri illom had no proprietary interests 
in the illom property before the passing of the Nambudiri Act, and therefore*the 
Karnavan was the sole member at the time of the borrowing and that the illom 
property should be deemed to be the separate property liable to pay his debts. 
The rights of a Nambudiri lady (until her marriage when she passes to her husband’s. 
illom and ceases to have any right in the illom of her birth) are much higher than 
that’ of a married woman in the joint family property of her husband under the 
Mitakshara law. 

T. V. Muthukrishna Ayyar and C. R. Venkatachala Aiyar for Appellant. 

C. K. Viswanatha Ayyar, K. Kuttikrishna Menon and D. H. Nambudiripad for: 
Respondents. 

* KS. —— Appeal dismissed. 
Rajamannar, C.F. and Gopalan v. State of Madras. 
Venkatarama Ayyar, FJ. : -© L. P. A. No. 263 of 1952. 
17th September, 1952. f 3 

` Constitution of India (1950), Article 372 (1)—Scope—If bars amendment with retros- 
pective effect by a State Legislature of an Act continued in force by virtue of Article 372 (1). 

Madras Estates Land (Reduction of Rent) Second Amendment Act, 1951—Validity. 

Article 372 (1) of the Constitution of India clearly recognises the contingency 
of an enactment which is declared to continue in force, being altered, repealed or 
amended by a competent Legislature. Article 372 (1) will not render invalid any 
alteration, repeal or amendment which is declared to be retrospective even in 
respect of an Act which is continued in force by virtue of Article 372 (1) of the 
Constitution.” ' 

. The provision introduced by the Madras Estates Land (Reduction of Rent) 
Second Amendment Act, 1951, adjusting the account between the landlord and 
tenant (by adjustment of rent paid by a ryot before the commencement of the 
amending Act towards rent payable by the ryot to the landholder for subsequent 
faslis or to claim refund of amounts remaining unadjusted) cannot be impugned - 
as, confiscatory in nature and therefore unconstitutional. There is no‘acquisition 
by the impugned provision of any portion of the rent. The provision is one 
pertaining to the relationship of landlord and tenant but would in no sense be a 
provision for acquisition of any interest in land by the Government. The fact 
that the result of such- provision may be to ‘prejudicially affect the rights of the 
landholder would not by itself make the provision illegal or unconstitutional. 

- R. Kesava Aiyangar and K. Parasaran for Appellant. 

KS. —— 


Appeal dismissed. 
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Rajamannar, C.F. and Venkatarama Ayyar, F. © Sanjeévi Naidu v. Chittibabu 
grd October, 1952.° ‘  Mudaliar. 
O.S.A. Nos. 70 and 133 of 1950. 


Madras- Buildings (Lease and Rent Conirol) Act-(XXV of 1949), section 7 (1)— 
Person coming into possession as tenant setting up title in himself as ouner—Decree in suit 
to evict on the ground of denial of landlord’s title—Defendant if entitled to claim that he is 
“ a tenant holding over”? and cannot be evicted except in accordance with the Rent Control 
Act. 

Where a person coming into possession under a lease sets up title in himself 
as owner and the landlord obtains a decree for ejectment on the ground of denial 
of his title, the person in possession cannot be evicted in execution of such decree. 
He will be a tenant holding over entitled to rely on the provisions of Madras Build- 
ings (Lease and Rent Control) Act that he cannot be evicted except in accordance 
with the provisions of section 7 (1) of the Rent Control Act. 


Even when the tenant has denied the title of the landlord and his denial has 


been found to be without foundation, he will be-entitled to the benefits of section 
_ 7 (2) of the Act. ° 


C. Srinivasachari, Raman and Raghavan for Appellant in O.S.A. No. 70 of 1950 
and for Respondent in O.S.A. No. 133 of 1950. 


C.. Musalappa Reddy for Respondent in O.S.A. No. 70 of, 1950 and for 
Appellant in O.S.A. No. 133 of 1950. 5 


_KS. 0.8.A. No. 70 of 1950 dismissed. O.S.A. ` 
e No. 133 of 1950 allowed. 
Subba Rao, F. ; Pushpum v. State of Madras. 
6th October, 1952. W.P. No. 648 of 1952. 


Madras District Municipalities Act (V of 1920), Section 43—Scope—Allotment of 
reserved seat—Duty of Government to “ consult” the Municipal Council—‘ Consult ’— 
Interpretation—Section 351-B, Municipalities Act—If bars High Court’s power to issue 
writs. ; $ 

Under section 43 of the Madras District Municipalities Act allotment of reserved 
seats to any ward in a Municipal election can only be made after consulting the 
municipal council. The statutory condition of consulting was conceived in public 
interests and expressed in clear terms. If is therefore the duty of the High Court 
to ensure that there is a full and fair compliance with the statutory condition. The 
Court will have to scrutinise in each case whether the requisite consultation has 
taken place, having regard to the substance of the events. The word “ consult ” 
implies a conference of two or more persons or an impact of two or more minds 
in respect of a topic in order to enable them to evolve a correct or at least, a satis- 
factory solution. Such a consultation may take place at a conference -table or 
through correspondence. - The form is not material but the substance is important. 
It is necessary that the consultation shall be directed to the essential points and to 
the core of the subject involved in the discussions. The consultation must enable 
the consultor to consider the pros and cons of the question before coming to a deci- 
sion. A person consults another to be elucidated on the subject-matter of the 
consultation. A’ consultation may be between an uninformed person and.an 
expert or between two experts. The final decision is with the consultor, but he 
will not generally ignore the advice except for good reasons. In the case of a 
public authority directed to perform a duty in consultation with another authority 
which is qualified to give advice in respect of that duty, though the final order is 
made and the ultimate responsibility rests. with the former authority, it will not and 
cannot be a performance of duty if no consultation is made, and even. if made, 
is only a formal compliance with the provisions. à pee E 


Under section 43 of the District Municipalities Act the consultation referred 
in sub-section (1) must be read distributively. The local Government shall consult 
the municipal council for dividing the municipality into wards and also shall consult 
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the municipality for determining the wards in which’ the seats, if any, réserved 
under sub-section (3) of section 7 shall be set apart.. If so read, the consultation 
also must be with reference to the allotment of the reserved seats to the particular 
wards. [It was found that there was no consultation as to allotment of reserved 
seat in a ward and therefore it was illegal.] ; 

` Section 351-B of the Madras District ‘Municipalities, Act cannot affect the 
power of the High Court to issue suitable writs under Article 226 of the Constitution 
of India. Under Article 245 of the Constitution the power of the Pariament or the 
Legislature of a State to make laws is subject to the provisions of the Constitution. 
So long as Article 226 stands in the Constitution, neither the Parliament nor the 
Legislature of a State can make laws depriving or limiting the power of the High 
Court to issue writs, he the 

` S. Mohan Kumaramangalam for Messrs. Row and Reddy for Petitioners. 

The Government Pleader (P. Satyanarayana Raju) for the Respondents. 


- KS. ` — : Pétition allowed. 
Rajamannar, C.J. and Venkatarama Ayyar, F. Paramasivan, Jn re: 
~ Jih October, 1952. Case Referred No. 28 of 1952. 


Chartered Accountants Act (XXXVIII of 1949), section 22 and schedule, clause (h)— ` 


A chartered accountant not informing his predecessor in writing of his appointment before he ` 


accepted the appointment as auditor for succeeding year—* Misconduct ”’.. ; 
The words “a position as auditor” occurring in clause (4) of the Schedule 


. to the Chartered Accountants Act are of a general character and to so restrict 


their meaning as to treat an auditor for one year as holding a position different 
from that ofan auditor for a subsequent year of the same company or other insti- 
tution is unwarranted. Accordingly where a person appointed as auditor to 
audit the accounts of an institution for the financial year 1949-1950 did not inform 
the auditor appointed for the previous financial year, about his appointment before 
he accepted the appointment, he must be deemed to be guilty of misconduct-within 
the meaning of section 22.0f the Chartered Accountants Act under clause (h) of the 
Schedule to the Act. č UIN i i 


But he is guilty of a technical breach of professional -propriety and -he cannot 


` þe said to be guilty of any moral trupitude. In the circumstances it was sufficient 


punishment to warn the respondent but even that was unnecessary in view-.of the 
apology and assurarice that no breach of professional conduct was intended. Though 
a person may be guilty under section 22 of the Act it cannot be said that there is 
no option but to direct his name to be removed from the Register of Chartered 
Accountants. 

R. Ramamurthi for Council of Institute of Chartered Accountants. 


T. V. Viswanatha Ayyar and’ R. Ramasubba Ayyar for the Respondent. 


. KS. ———— "O No further action called for. 
Rajamannar, C.F. and Venkatarama Ayyar, J. ' Express Newspapers, Ltd. 
15th October, 1952. ; v. Modern Furnishing House. 


. O.S.A. No. 145 of 1951. 
Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7—Scope— 


Eviction by landlord-—Decree for—Sub-tenant of entitled to resist execution. 


The right given by section 7 (1) of the Madras Buildings (Lease and Rent 
Control) Act is expressly given to the tenant and the definition of “ tenant” in. 
section 2 (4) of the Act does not include a person placed in occupation of a building. 
by its tenant. Section 7 (1) cannot on a proper construction apply to a sub-tenarit. 
and confer rights on him and he cannot get the benefit indirectly on. the ground. 
that he claims under the tenant. The explanation added by Act VIII of 1951 


‘does not alter the position. (1952) 2 M.L.J. 179 referred to. 


V. K. Thitruvenkatachari (Advocate-General) and V. Srinivasan for Appellant. 
«K. N. Karynakaran for Respondent. ; oe 
V.P.S. SS Appeal allowed, - 


- 


1 


Subba Rao, J. - -` Rangaswami v. Industrial Tribunal. 
29th September, 1952. W. P. No. 591 of 1958. * 
Industrial Disputes Act (XIV of 1947),.as amended by Industrial Disputes (Appellate 
Tribunal) Act (XLVIII of 1950), section 36 (4)—Provision that Advocate cannot represent 
a party before tribunal without consent of other party and leave of tribunal—Not ultra vires 
or repugnant to fundamental rights of the advocate or party under the Constitution of India 
(1950). : 
~ Section 36 (4) of the Industrial Disputes Act is constitutionally valid. The 
section though it limits the right of an advocate to practice before an Industrial 
Tribunal does not violate the fundamental rights of an advocate under Article 
19 (t).(g) of the Constitution. The rule is intended to prevent one party taking 
advantage of the other party’s weakness and also to prevent the unnecessary 
prolongation of an amicable settlement -between the parties. The classification 
is not arbitrary but is based upon the nature of the tribunal and the purpose for 
which it is constituted. The fact that a party cannot insist as of right to be 
represented ‘by;an advocate cannot make the procedure prescribed contrary to the 
principles_of natural justice. : i 

D. Narasaraju and K. B. Krishnamurthy for Petitioners. 

A. Srinivasamurthy for the Government Pleader (P. Satyanarayana Raju) on behalf 
of the State. i ` 

A. Ramachandran for Messrs. Row and Reddy for 3rd Respondent.’ 

KS. —— Petition dismissed. 
Raghava Rao, F. - Gopalrao v. Seetharamiah. 
qth October, 1952. ` BN: C.R.P. No. 2007 of 1950. 

Civil Procedure Code (V of 1908), section 24 (4) and Provincial Small Cause Courts 
Act (IX of 1887), section 25—Scope.. . 

The effect of sub-section (4) of section 24 of the Code of Civil Procedure 
(when there is a transfer of a small cause suit to a Sub-Court) is to make the decision 
by the Sub-Court a small cause decision and not an Original Side decision. Accord- 
ingly the decision will be revisable under. section 25 of the Provincial Small Cause 
Courts Act and not appealable under section 96 of the Civil Procedure Code. The 
fact that the Sub-Court had only original jurisdiction and no small cause jurisdiction 
does not affect the position where the transfer had been made by the High Court 
itself. ‘ i 

B. V. Subramanian for Petitioner. 

Ch. Sankara Sastri and T. Veerabhadrayya for Respondent. ya ; 
——— pi Petition dismissed. 


K.S. ; : 
Subba Rao and Ramaswami, FJ. - Sankaran Nair v. Doraiswamy Chettiar. 
4th October, 1952. A. A. O. No. 121 of 1948. 


Civil Procedure Code (V of 1908), section 60 (1)—Splints and veneers owned by a match 
factory under a licence under rule 60 of the Central Salt and Excise Rules—If can ‘be attached 
under Order 38, rule5. `. - i pcs ae 

. Under rule 60 and rule 174 of the Central Excise Rules the licensee is the, 
owner of the articles (splints and veneers in a match factory). In the interests 
of public, their custody, sale and purchase are regulated under the rules framed 
by the Government under the Central Excise and Salt Act. There is nothing in 
that Act or the rules framed thereunder prohibiting the sale of the said articles. 
The rules only regulate the mode of sale. If sọ, it follows that the licensee has 
a disposing power within the meaning of section 60, Civil Procedure Code. As 
the defendant has a saleable interest it is clearly liable to be attached. | 


LL.R. (1939) All. gor ; A.I.R. 1931 Pat. 97; A.IL.R. 1931 Pat. 364, distin- 
guished ; 10 Bom.L.R. 13, referred to. 


D. A. Krishna Variar for Appellant. a : pe 
T. R. Srinivasan for Respondent. | 
K.S. © — Appeal dismissed. 


NRG 


„40 -> l . 


- Subba Rao, F. À -,---Eleétion Gommission, India’ v. Saka Venkata Rao. 
+ 22nd October, 1952. - C.M.P. No. 9315 of 1952. 
: Constitution of India (1950), Articles 132 and 133—Appeal to Supreme Court—If 
`. lies against order. of a single Fudge of a High Court. . 
- Where a substantial question of law as to the interpretation of the Consti- 
tution is involved in the decision of a single Judge ‘of the High Court an appeal 
- will lie to the Supreme Court of India and a certificate under Article 132 that 
the case involves such a question should be granted. Article 133 (3):-which - 
provides that notwithstanding anything in that article no-appeal shall ‘lie to the © 
Supreme Court of India-from a judgment, decree or final order of one Judge of ` 
the High Court does not qualify any article other than Article 133 (1). “ A final. 
order of a High Court” does not mean a final disposal of the case by -the- High 
Court.. . p atiy fe Ee 
- (1944) 1 M.L.J. 510: (1944) F.L.J. 178: 1944 F.C.R. 284: and (1949-50) 
F.C.R. 813, followed. — E Pa 
“The Advocate-General (V. K. Thiruvenkatachari) for the Government Pleader 
(P. Satyanarayana Raju) for Petitioner. RS 
S. Mohan Kumaramangalam for Respondent. f i ' i 
. Be eo AR Certificate of fitness for appeal to ` 


V.P.S. —— _, Supreme Court granted, ` 
Rajamagnar, C.F. and : Chandan Mull and Company v. 
Venkatarama Ayyar, J. > Mohambal M. Mehta. 

27th October, 1952. . í O. S. A. No. 122 of 1951. 


Limitation Act (IX of 1908), section 5—If applicable to an application filed under . 
the Arbitration Act (X of 1940) to set aside award—Arbitration Act (X of 1940), section 37 (1) 
— Scope. ; . 
The true’ scope of section ‘37 (1) of the Arbitration Act, 1940, is that when 
proceedings are taken before the arbitrator the parties are entitled to plead limi- 
tation exactly as.if the proceedings had been taken in a civil,Court.’ . That beizig: 
the scope.of that: section, its operation should. be limited’ to proceedings before’ - 
the arbitrator and not to proceedings taken. in Court, though they might-drise 
out .of arbitration proceedings. Accordingly section. 37 (1) does not. have the.” 
effect. of making section 5 of the Limitation Act applicable to an -application ` to 
set aside the award. There is no power in the Court to extend the time prescribed 
by Article 158 of the Limitation Act. St 

K. C. Dordiswami for ‘Appellant.’ on ne 
°F. T: Srinitasan and A. N. Rangaswami for Respondent. 
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eo: ee omens ae ee os Appeal dismissed, 

-` Govinda -Menon ànd >- ` - Subramanyan, In re. 

© Basheer ‘Ahmed Sayeed, FF. So oe Cr OR. O. No. 217 of 1951. 
` 28th October, -1952.. ~ ss (Cri. R. P. No. 216 of 1951). 


Penal Code (XLV of 1860), section 497—Validity—If repugnant to Article 13 (1y 
read with Article 15 (1) of the Constitution of India (1950) as perpetuating discrimination 
on the ground of sex only—Burden of proof as to connivance of husband. - Paw 1 

-* Where an alleged offence of adultery had been committed before the coming 
into operation’ of the Constitution’ of India (1950) no question of fundamental ` 
rights arises and the question whéther section 497 of the Penal Code is repugnant 
to Articlés 13-(1) and i5 (1) of the Constitution as perpetuating discrimination’ - 


on the ground of sex only, need not be decided. 


._-, The burden of proving that the accused had sexual intercourse with the com- 
plainant’s wife without’ the complainant’s ‘consent: or connivance is on the prose- 
cution. (As to’ what constitutes connivance discussed.) PAD 1 eins | RS 
Me kK. Nambiar for V. Rajagopalachari and’ N. C. Srinivasan for Petitioner.. $ 
The Assistant Public Prosecutor (4. C. Muthanna) on behalf of the State: . 
“KS. -7 . a Petition allowed, ' 


` 


Ow 


Ai 


Subba Rao, 7. Kuppuswaini Gramani v. State of Madras: 
29th September, 1952. ~ C. M. P. No. 4127 of 1951: 

"Madras Revenue Recovery Act (II of 1864), section 52——Provision for recovery of “ all 
sums due to the State Government including compensation for any ‘loss or damage sustained 
by them in consequence of a breach of contract” (inserted by Act XV of 1939)—If inconsist- 
ent with Article 14 of the Constitution of India (1950), and therefore void. 

The provision in Madras Revenue Recovery Act, section 52, for recovery of * all 
sums due to the State Government including compensation for any loss or damage 
sustained by them in consequence of a breach of contract” ` (inserted by Act 
XV of 1939) no doubt discriminates the State from any other person in the matter 
of realising a debt. But there is a reasonable basis for the classification and therefore 
the provision is valid. ; . 

The modern democratic State is not a police State. It is within a welfare ` 
State or one attempting to become a welfare State. Its activities are manifold 
permeating the daily life of society. It takes on hand many social and ameliorative 
activities and to implement the same enters into commercial transactions with 
other persons. If it should function effectively it is the duty of the State to realise 
the amounts spent on such activities as early as possible. Public interests demand 
that such dues should be collected expeditiously. In this context no private indi- 
vidual can be put on a par with the State. Nor does the impugned provision 
finally preclude the’ affected party from getting his rights decided in a Court 
of law. Section 59 of the Act saves such right. The classification, therefore is 
not arbitrary or unreasonable. i : . 

Quaere.—Whether “ State” is a person within the meaning of Article 14 of the 
Constitution. : 

Scope of Article 14 of the Constitution re-stated. Judgments in W. P. No. 296 
of 1951 and W. P. No. 568 of 1952, followed. P 

Accordingly the amounts due from a licensee under the Madras Rice Ration 
Scheme in respect of rice supplied to him for distribution can be recovered under 
section 52 of the Revenue Recovery Act. 

N. Rajagopala Aiyanagr and N. S. Raghavan for Petitioner. 

The Government Pleader (P. Satyanarayana Raju) for Respondents. 


K.S. —— Petition dismissed. 
Subba Rao and Ramaswami, FF. Brahmayya v. Sri Rajeswaraswami Temple. 
8th October, 1952. Appeal No. 237 of 1950. 


Inam—Grant to deity—Archakas in possession of the lands as de facto found to have 
been performing the worship properly—tf entitled to be allotted any definite share of the 
properties for carrying on the worship. 

Where it is found that a original grant was made to the deity, though the 
archakas had been in possession of the property they have no title to the same and 
the de jure trustees are entitled to possession of the properties. The question whether 
the archakas who have been doing the worship properly are to be allowed to 
continue in possession of any definite portion of the properties in lieu of their remune- 
ration must depend on the facts and. circumstances of each case. ‘There is no 
invariable rule that the archakas should be allotted two-thirds of the properties in 
lieu of their remuneration. The allotment of a particular share to the archakas 
would depend upon the total income of the lands, the value of the articles required 
for worships, the amount of reasonable remuneration intended to be provided and 
other similar circumstances. Though in law the*title to the properties will be in 
the deity and the archakas are not in law entitled to insist that they should be put 
in possession of a portion of the lands of the deity, it is proper that the temple 
authorities may in consultation with the Commissioner of Hindu Religious Endow- 
ments put the archakas in possession of a reasonable portion of the lands, having 
regard to the circumstances of the particular case. The archakas are not precluded 


from accepting a salary. . . l 
Decisions of Satyanarayana Rao and Chandra Reddi, JJ., in A. S. No. 218 of. 
1946 ; of the Chief Justice and Panchapakesa Ayyar, J., in A. S. No. 287 of 1945 
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and. of Govinda Meñôñ aiid Basheer Ahmed Sayeed, Jf., in Č. M, A. No. 8 of 1949, 
considered. > 
G. Venkatarama Sastri for Appellant. ' E 
K. Ramaseshayya, N. C. Sekhar, P. Rama Rao and S. Mohan Kumaramangalam 
for Respondent. 


KS. r ae E a 
Subba Rao and Ramaswami, FF. Gangarayudu v. Sri Malleswaraswamivaru. 
gth October, 1952. Appeal No. 664 of 1948- 


Limitation Act (IX of 1908), section 10 and Article 144-—Applicability—Grant of 
lands to deity for conduct of worship—Archakas of temple acting as de facto trustees as well 
without let or hindrance by de jure trustee—Archakas if acquire title by adverse possession. 

Where lands were granted to a deity in a temple and it was not a grant to the 
archakas burdened with service, and it is found that such archakas exercised the dual 
function of archaka and trustee on the spot without let or hindrance on the part of 
the de jure trustee who lived far away ; the archakas having come into management ii’ 
a fiduciary capacity as de facto trustees, can under no circumstances be allowed to 
set up a title adverse to the cestui que trust. In order to set up such an adverse 
possession and perfect his title thereby the de facto.trustee or manager or person in 
that fiduciary capacity must strip himself of that character first, surrender back 
the property and then enter into possession. Then and then only will time run 
for him. The archakas from their long possession and enjoyment cannot claim 
that a legal title should be inferred by the application of the principle of lost grant. 
Nor can the archakas claim an arrangement for management by them which had- 
` been in vogue for a long time should not be set aside. = 

(Case-law reviewed). 

The archakas as trustees de son tort in the case had no power to confer occu- 
pancy rights on the lessees from them. Leases for terms longer than five years: 
taken by the archakas are null and void under section 44-B of the Madras Hindu 
Religious Endowments Act. / 


V.V. Sastry for Appellant. ; 
M. S. Ramachandra Rao, M. Krishna Rao and N, Bapi Raju for Respondents. 


K.S. —— Appeal and memorandum of cross 

i objections dismissed. 

Govinda Menon, 7. Chalamiah v. Rubiah. 
16th Ocotber, 1952. - C.R.P. No. 1482 of 1951. 


Civil Procedure Code (V of 1908), Order 9, rule 13—Scope—Setting aside ex parte- 
decree—Sufficient grounds for not appearing on date on which suit was disposed of —Discretion 
of Court to impose terms for setting aside ex parte decree, 

Order 9, rule 13 of the Civil Procedure Code, gives ample discretion to the 
. Court in setting aside an ex parte decree to impose such reasonable terms as the 
Court deems fit. Even though the defendant had sufficient grounds for not 
appearing on the date on which the suit was disposed of, it cannot be said that a 
direction to the defendant to deposit the costs-of the suit before a certain date, is 
unreasonable or punitive. . 

- T, S. Narasinga Rao and M. Balachandrudu for Petitioner. 
O. Chinnappa Reddi, P. Ramakrishna and B. Prasada Rao for Respondents, 





K.S. Petition dismissed. 
Govinda Menon, F. Rajaratna Vaduganatha Pillai v. 
16th October, 1952. : Srinivasa Raghava Ayyangar, 


C.R.P. No. 584 of 195r. 

Court-fee—Suit by quondam minor to set aside various alienations made at different times 

by the guardian—Court-fee is payable separately on the several alienations—Court-fees Act 
(VII of 1870), section 17—Applicability. i 

Where the guardian of the plaintiff when he was a minor alienated the minor’s 

properties in favour of various defendants at various, times and places, and the 
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quohdam: minor suiés to sét aside such alienations it cannot-be said that the cause 
of action or the subject-matter as against all the defendants is the same. Accords 
ingly court-fee must be paid on the several alienations separately.- . 
! 59 M.L.J. 469 : LL.R. 54 Mad. 1.and (1949) 2 M.L.J. 565, distinguished. 
N. Rajagopala Aiyangar for Petitioner. i 
, The Government Pleader (P. Satyanarayana Raju) and Srinivasaraghava Aiyangar 
for Respondents. > 
“KAS. — . Petition dismissed, 
Rajamannar, C.F. and Venkatarama Ayyar, F. State of Madras v. North 
23rd October, 1952. ` i Madras Firewood Trading Company: 
$ . C.C.C.A. No. 34 of 1950. 
Madras General Sales Tax Act (IX of 1939), section 8—Commission agent for procure- 
ment of firewood for Government for sale in ration shops—wNot liable to sales tax. - 
Where the Government, instead of themselves buying firewood from the owners; 
(for distribution through ration shops) gave a sort of monopoly to the respondents 
tọ procure from sellers the firewood and to supply the Government, and fixed a 
commission for the respondents, the respondents must be held to be merely commis- 
sion agents to whom section 8 of the Madras General Sales Tax Act-applied and 
they were not liable to pay the sales tax. - : 
The Government Pleadér (P. Satyanarayana Raju) for Appellant. 
V. V. Srinivasa Aiyangar and N. R. Raghavachari for Respondents. 
K.S. — i Appeal dismissed; 
Govinda Menon, F. . Venkataramanayya v. Lobo. 
24th October, 1952. - G.R.P. No. 135 of 1950» 
Contract Act (IX of 1872), section 23—Payment for the sake of continuing as shanbogue 
and in consideration of the previous incumbent not reverting to that post—Is opposed to public 
policy. : ' i 
Where money was paid by the petitioner to the mother of X only for the sake 
of continuing as shanbogue and in consideration of X not reverting to that post 
the kaikagada in respect of that amount suffers from the infirmity mentioned -in 
section 23 of the Contract Act as being opposed to public policy. . Ít is practically 
trafficking in office and as such void. 17 M.L.J. 252: I.L.R. 30 Mad. 530, relied: 
on. : ` : 
M. K. Nambiar for Petitioner. Pi 
M. L. Nayak and K. Vittal Rao for Respondent. 


K.S. as —— Petition dismissed, 


Satyanarayana Rao, F. Pakkaran v. Mariyam Umma. 
28th October, 1952. : ; S. A. No. 2405 of 1948. 
‘Limitation Act (IX of 1908), Articles 10 and 120—Applicability—Ottidar claiming 
to be entitled to pay the amount due to melottidar to a person in whose favour incidents of a 
melottidar were created—Limitation for suit—Suit not one for pre-emption and Article to 
has no application—Article 120 applies. : 
._ _ Where a suit was filed claiming that as incidents of a melottidar wepe created 
in favour of the defendants, the ottidar, the plaintiff, was entitled to pay the amount 
due to the melottidar. 

Held, Article 10 of the Limitation Act applicable to pre-emption rights has 
no application to the case and it is the residuary article, Article 120, that is applicable 
and the plaintiff has six years from date of plaintiff's knowledge. g 

P. Pocker for Appellant. — : 

M. K. Nambiar for Respondents. 


K.S. ZA ` Appeal dismissed. Leave refused. 


Somasundaram, F. . n Baggiam, In re. 

5th November, 1952. Cr.R.C. No. 264 of 1952. 

i (Cr.R.P. No. 247 of 1952.) 

:ı Madras District Police Act (XXIV of 1859), section 47—Applicability to the City 
of Madras—‘ Charge” —Meaning. - ` 
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Since rst September, 1867, when Madras Act VIII of 1867 came into forcé 
the District Police Act XXIV of 1859 is in force'in the City of Madras. Section 47 
of that Act is applicable to the City. Section 16 of the City Police Act does not take 
away the right under the Madras District Police Act. Section 47 of the District 
Police Act creates an offence in respect of not only allegations made against the 
public officer, but also for assaulting or resisting any police officer in the execution 
- of his duty and for aiding or inciting any other person so as to assault or resist any 
police officer. - 
. There is no identity of meaning between section 47 of the Madras District 
Police Act and section 211 of the Indian’ Penal Code, with regard to the word 
“charge” ih the two sections. It need not be of an offence as under the Penal 
Code. False and frivolous allegations against a constable will amount .to 
“ charges” under section 47 of the District Police Act and a person making -such 
“charges” is liable to be convicted even if it is in the City of Madras. EF 
A. A. S. Mustapa for Petitioner. , S 
The State Prosecutor (S. Govind Swaminathan) on behalf of the State. - 


K.S. , : Petition dismissed.: 
Ramaswami, F. Subbiah Maistry v. Corporation of Madras. 
5th November, 1952. ` ; Cr.R.C. No. 505-0f 1952. 


~ (Cr.R.P. No. 474.0f 1952.) 
f Madras City Municipal Act (IV of 1919)—Sum of Rs. 5 levied on every- dhoby inside 
Madras Corporation—If tax or licence fee. a 

The sum of Rs. 5 levied upon every dhoby inside the Madras Corporation 
is a licence fee within the ambit of the decision in Varadachari v. State of Madras, 
(1952) 2 M.L.J. 410 and not a tax and is not repugnant to fundamental rights 
under Constitution. 

S. Mohan Kumara Mangalam and A. Madhavan for Petitioner. 

The State Prosecutor (S. Govind Swaminathan) on behalf of the State. 


_KS. ae = Revision dismissed. 
Somasundaram, F. - 7 Pandurangam, Jn re. 
ath November, 1952. Cr.A. Nos. 276 and 277 of 1952. 


Penal Code (XLV of 1860), section 292—“ Obscene ’—Test—Prosecution under 
section 292—If evasion of Press (Objectionable Matters) Act (LVI of 1951). ` 

It is a question of fact in each case whether a particular book falls within the 
meaning .of the word “obscene ” in section 292 of the Indian Penal Code.. “Obs- 
cene ” means “ offensive to chastity or modesty ; expressing or presenting to the. 
mind or view something that delicacy, purity, and decency forbid to be expressed ; 
impure “ expressing or suggesting unchaste and lustful ideas, impure, indecent, 
lewd.” 

A prosecution under section 292 of the Indian Penal Code does not in any way 
amount to an evasion of the provisions of the Press (Objectionable Matters) Act 
(LVI of 1951). . nk, one 

The object of Act LVI of 1951 is only to provide against printing and publi- . 
cation of objectionable matter and not to punish where there has been publication or 
printing. That Act does not in any way repeal any provision of the Penal Code and 
is no bar to the prosecution for an offence under section 292, Indian Penal Code, 
The printer cannot be convicted in the absence of proof that the book was printed 
by him. When a jprosecution does not make out a case against an accused, no , 
question shall be put to the accused under section 342, Criminal Procedure Code 
and any answer that he might give cannot be used to fill up the gaps in the prose- 
cution case. - 3 a 

P. K. Janakiram for first accused. 

V. S. Chandrasekharan for the second accused. 

A. C. Mutharina for thé State Prosecutor on behalf of the State. 

K.S. i —— Appeal of first accused dismissed. 

-+ Appeal of second accused allowed. 
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Mack and Krishnaswami Nayudu, FF. ` Venkateswarulu v. Chellaiya. 
` rqth October, 1952. l Appeal No. 300 of 1948. 
-~ ` | Hindu Law—Widow—Surrender of estate—Tests of validity and bona fides—Sub-. 
sequent adoptión by widow—Effect. . j Har ai 
ze ~The “motives of a widow in. renouncing and transferring her, husband’s, 
estate in favour of the nearest reversioner, whatever they may be, should not be 
taken. into account in determining the validity of the surrender. What has ‘to 
‘be looked into is only her capaeity to’ renounce and a complete effAcement of. her 
interest in favour of the nearest reversioner. If the transaction of surrender is ‘a 
relinquishment of her entire interest in her husband’s property and if such relin- 
quishment is in favour of the nearest reversioner ‘and so- long as it is not in any 
way indicated that the arrangement evidenced by the surrender between the widow. 
and the reversioners allows a benefit to accrue to the widow excepting a provision 
for ‘maintenance, it must be held that that should be sufficient to stand the test 
of:a valid surrender. It is difficult to say what generally influences or impels a 
widow to relinquish her property in favour of her husband’s next ‘of kin, that is, 
the- nearest reversioners, ; : seas 
The fact that not only she desires to be free from the trouble of administering. 
the estate but also desires to provide for a relation of hers for whom she might have 
some affection, and where the reversioner who will be entitled to the estate accedes. 
to her request in deference to her wishes to make such a provision, cannot charac- 
terise the surrender as not a bona fide one:- (1944) 1 M-L.J. 443 and (1950) 1 M. 
L.J. 750 considered and explained. as f 
. Even from the point of view of the texts and as explained” by the commen-' 
tators, a surrender by the widow of her entire interest in. her husband’s property 
in favour of the nearest reversioners does not become invalid by reason of the rever- 
sioners making a provision at the time of the sūrrender or subsequently of a por- 
tion of the property to the kindred of the widow’s father and mother to satisfy her 
wishes. `’ : k 
Authorities reviewed. ' í ; : 
A subsequent adoption by the widow will not divest the properties held by 
the reversioners under such surrender. i ' 
K. Krishnaswamy Ayyangar and N. C. Raghavachary for Appellant. 
K. Kotayya and Y. G. Krishnamurthy for Respondents. 


KS., - Appeal dismissed. 
Satyanarayana Rao, J. f Krishnaswami Naicker v. Perumal Naicker- 
15th October, 1952. $4 ‘S. A. No. 2249 of 1948. 


_ Adverse possession—If can be acquired in a vacant ground by merely dumping some 
refuse on itg a 

-._ By merely dumping some refuse on a ground which is vacant, a man can- 
not acquire rights of adverse possession. i = 


|3 M. Gi Sridharan for Appellant. ` - 7 oa no 

»+ T.. V.-Balakrishnan for Respondent. : ae ee, - ; 
a KGS. ; —— 5> Appeal dismissed. Leave -refused.- 
Chandra’ Reddy, 7. f : Tirupathy Mndaly v. Lakshmana Mudali.. 


21st October, 1952. . S.A. No. 183 of 1ġ48. 
` Fraudulent transfer—Fraud not carried out—Transferor if and when entitled to recover 
the property from the transferee. “et ` 
-° So long as the conteniplated fraud is not carried out or at least there has been’ 
rio substantial part performance of it, the grantor although in pari delicto is entitled’ 
to inyoke ‘the assistance of a court for the recovery of the properties he has parted 
with, irrespective of the fact whether the frustration of the fraud was the result’ of 
‘the locus penitentiae of the transferor or due to other causes like the intervention of 
the Court or third parties. K ers ages 
Whether a sale deed was a sham and simulated one not intended to ‘convey ' 
any title or whether it was a real one intended to pass title to the transferee depends 
upon thé animus transferendi at the time when the parties entered into the transac- 
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tion and each case has to be decided with reference to the documents and surround. 


ing circumstances. It cannot be said, that, in all cases of fraudulent. transfers - 


intended to defraud the creditors, they "should be presumed to be. mere sham and 
bogus transactions not intended to be operative between. the grantor- and the 
grantee. Where the document is not sham but an operative one, and as -such 
voidable, thè grantor cannot ask for a mere declaration that he is entitled to the 
property without asking for the avoidance of that document.- 

- The property cannot be recovered without a prayer for setting aside the ‘ale, 
deed. 


M.. Natesan for Appellant. - i - So aah Gas 
L. S. Veeraraghava Atyar for Respondent. , ai EE gee 
K.S. — Appeal allowed. Leave. refused. 
Rajamannar, C. 7. and Venkatarama Ayar, Js. Arumugham v. State of Madras. - 
24th October, 1952. C.M.P. No. 6867%0f 195i. - 


Madras Restriction of Habitual Offenders Act (VI of 1948)—Constitutional validity— - 


Provisions of if inconsistent with Article 19 (1) (A) of the Constitution of India, (1950). 

The Madras Restriction of Habitual Offenders Act (VI of 1948) imposes 
restrictions on the right of free movement. But it cannot be contended that the 
restrictions imposed by the Act are not in the interests of the general public. 
Obviously the purpose of the Act is to prevent the commission of crime: by persons, 
who by reason of hereditary and traditional inclinations or by inherent nature, 
are prone to commit serious offences. Any legislation which has such a purpose 
must necessarily be in the interests of the general public who must be protected 
. against a comparatively small section of the community likely to injure the mem- 
bers of the entire community. 

The substantive and procedural provisions of the Act cannot be said to impose 
restrictions on the right of free movement, still less any unreasonable restrictions 
on that right. f 

Restrictions on the movement of notified offenders who commit offences . by 
habit cannot be said to be unreasonable. 

Sections 5, 6 and 16 (1) of the Act are not void. i 

The restrictions „cannot be said to be prosecution and punishment for. the. 
same offences once again and inconsistent with Article 20 (2) of the Constitution, 

The Madras Act VI of 1948 is valid in its entirety. - 

K. Bhashyam for Petitioners. ; 

-The Advocate-General (V. K. Thiritenkatachari) and R. Santhanam Tor the 
Public Prosecutor a T. Rangaswami Ayyangar) on behalf of the State. - s= 

K.S. — 
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‘Application Msni. 5 


Satyanarayana “Rao, a SES e Narasimhalu v. Ramachandradu. 
24th October, 1952. S.A. No. 928 of 1948." 

; Arbitration. Act (X-of 1940), Section 48—Arbitration commenced before the- new Act 
and oral award passed after—If can be enforced -by a suit. 
Under the law as it stood before 1940 which was laid down in Schedule 1 

‘of the Civil Procedure Code (V of 1908), ‘there was no provision compelling the 
arbitrators to reduce the award to writing and therefore even if it created title to 
immoveablt property, there was no necessity for registration unless it was in writing. 

The position however was different after the Arbitration Act of 1940. > 

' Section 48 of the new Act provides that pending proceedings relating to arbit- 
- rations which were initiated on a reference made before the commencement of the 
new Act, should be governed by the old law and not by the new law.. The award 
though passed after the new Act will still be governed by the old law and a suit is 
maintainable for enforcing such oral award and getting a declaration of title to 
immoveable pr oper ty allotted to the plaintiff under such award. A.I.R. 1944 Bom. 
12 relied on. l 


J. Sitamahalakshmi for Appellant. ‘ MS sey 
F. Parthasarathi for Respondent. - : 
K.S. l ——— Appeal allowed and cross objections 


_ dismissed. Leave refused. 
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. Ramaswami, F. ' , Suryanarayanaswami, In re. 
8th September, 1952. i - C.-M. P. No. 7575-of 1952. 


. Civil Procedure Code (V of 1908), section 151 and Constitution of India (1950), 
Article 227—Scope—Expunging remarks from judgments of subordinate Courts—Powers 
of High Court—Limits—Interference in limited and exceptional cases. 


The High Court had ample powers even under section 107 ofthe Government 
of India Act; ` 1915, to expunge irrelevant and scandalous remarks in regard to 
third parties from judgments of subordinate Courts. This power under section 107 
has now been restored under Article 227 of the Constitution of India (1950). 


The well-recognised limitations for the refusal of exercise of such powers by 
the High Court are. where those remarks constitute a proper subject of comment, 
where excisions if made, would interrupt the consequences of the argument and 
leave ragged gaps in the judgments and lastly where such expunging would mean 
undue interference in the legitimate exercise of their duties by subordinate courts 
which the High Court is jealous to protect. 


35 M.L.J. 369 atid ILL.R. (1944) Mad. 614 : (1944) 1 fear 153 ene with 
approval. 


K. Umamaheswaram for Petitioner. s 


D. L. Narasimha Raju for the ‘Government Blender (P. Satyanarayana Raju) 
on notice from Court. i 


V.P.S. l Oo ee ~. -> Petition allowed. 
. Chandra Reddi, F. T be oe ; Kamalam v. Saradambal. 
16th September, 1952. T G. M. P. No. 9784 of-1952 and 


S. R. No. 12371 of 1951. 


Court. are against an 1 ascertained sum under a , final decree in a suit for adminis- 
tration—Article 17-B, Schedule II of Court-Fees Act, (VIE of 1870)—Applicability. . 


The clause “in every suit where it is not possible to estimate at a money value 
the subject-matter in dispute” in Article 17-B of Schedule IT of Court-Fees Act, 
governs both the words “ suit and memorandum of appeal” preceding it. If a 
Suit is to be valued for purposes of court-fees under Article 17-B, Schedule II, 
‘the appeal arising cut of it is also governed by the same provision of the Court-Fees 
Act, although the subject-matter of the memorandum of appeal is capable of valua- 
tion and the appeal is preferred against ‘an ascertained sum under'‘a final ‘decree. 

’ Article 1 of. Schedule I of the Court-Fees Act is not applicable in such a case. 

(1941) 2 M.L.J. 962: LL.R. (1942) Mad. 455 and (1949) 2 M.L.J. 782, 

followed. ce : 


(1949) 2 M.L.J. 402, dissented from. 
(1938) 1 M.L.J. 628: I.L.R. (1938) Mad. 598 (F.B.), referred to.” 
T. S. Kuppuswami Iyer for Petitioner. 


D. L. Narasimha Raju for the Government Pleader (P. Satyanarayana Raju) 
on notice from Court. 


V.P.S. ; Office note answered accordingly. Petition allowed. 


Govinda Menon and Basheer Ahmed Sayeed, FF. - Muthuraman Chettiar, Appellant. 
30th October, 1952. S.R. No. 38068 of 1952. 


Arbitration Act (X of 1940), section 39 (1)—Order of single Judge of High Court 
superseding a reference to arbitration and directing the suit to be tried—If open to appeal. 


The Judge sitting for hgaring revision petitions is not a different Court from a 
Division Bench hearing appeals. All the Judges constitute members of the same 
Court and both are parts of the same institution. Section 39 (1) of the Arbitration 
Act contemplates two different Courts, viz., a Court which supersedes the arbitration 
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and a different Gourt which is paad by law to hear appeals from the original 
decrees of the Court passing the order. As the Courts are the same no appeal 
lies as the requirements of section 39 (1)-have not been satisfied. Clause 15 of the 
Letters Patent definitely says that an order passed under section 115 of the Civil 
Procedure Code by a single Judge of the High Court is not appealable to a Bench. 


Accordingly, no appeal lies against an order passed by a single Judge of the > 
High Gourt under section 115 of the Civil Procedure Code whereby a reference to 
an arbitration, has been superseded and the suit is directed to be tried. 


R. Viswanathan and S. Gopalaratnam for Appellants. 
The Government Pleader (P. Sabanan Raju) on notice. 


K.S. — Papers directed to be returned. 
Govinda Menon, F. : ` Madras Handloom Weavers Provincial Co-operative 
31st October, 1952. ; Society v. Dominion of India. 


C.R.P. No. 462 of 1950: 


Railways Act (IX of 1890)—Both Risk-notes “© Z” and “A” executed by ak aaa 
Claim for damages—Onus. 


Where a consignor by a Railway had executed both Risk-note Z ii Risk- 
note A, Risk-note Z being in the general form and Risk-note A is the one used 
in special cases where the package is defectively and insufficiently packed so as to 
be liable for damage, it must be held that the special contract in note A supersedes 
the géneral contract in note Z. The Railway can take advantage of either of the 
notes. A.I.R. 1948 Pat. 45, approved. The burden in such-a case is on the 
consignor claiming damages to prove misconduct on the part of the Railway and 
not on the Railway to show how the consignment was dealt with during the course 
of transit. ' ; 


Sriramamurthi for John and Row for Petitioner. 


Sampathkumar for King and Partridge for PEPONI b 
K.S. — Petition dismissed. 


Ramaswami, 7. Narasayya, In re. 
13th, November, 1952. ay : ‘Crl. R. C. No. goo of 1951. 


(Cri. R. P. No. 885 of 1951). 


Penal Code (XLV of 1860), section 3'779—Removal of property—Intent to cause 
wrong ful gain or loss—Absence of—Effect—T heft—Gist of offence. 


Section 379 of the Indian Penal Code requires that the removal of the property 
from the possession of another should be with intent to cause wrongful gain to 
, himself or wrongful loss to the other person. Dishonest intention is the gist of the 
offence. It is the intention of the taker which must determine whether the taking 
or removing of a thing is theft. When a person is prosecuted for the offence of 

theft, it is for the prosecution to show that he was acting dishonestly. . If the 
circumstances show that he was acting in the assertion of a bona fide claim of right, 
a dishonest, intention cannot be attributed’ to him and the offence of theft would 
not ‘be made out. Even where the bona fides of the claim is doubtful, the benefit 
of the doubt must be given to the accused and the criminal case thrown out.. Such a 
doubt however must be a reasonable doubt. [Tests of reasonableness of doubt and 
bona fides discussed. ] 


Taking by a person in assertion of a partnership and his right as a partner 
and claiming to be in joint possession when supported by reliable evidence as to 
claim of partnership is something more than a: acolourable pretence and justifies 
a doubt. 

- G. Chandrasekhara Sastry for Petitioner. a 

The Public Prosecutor (V. T. Rangaswami Aiyangar) jon behalf of the State.. 

KS. — Accused acquitted. - 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice GovinpA MENON AnD: Mr. Justice PANCHAPA~: 
"KESA AYYAR. l 


‘Gurusanthayya (son of Kariveerappa) .. Appellant * 
v. ' : 
Setra Veerayya and others ; .. Respondents. 


_ Civil Procedure Code (V of 1908), Order 17, rules 2 and 3—Abplicability—Suit adjourned after deciding 
some issues for filing rejoinder by plaintiff—Rejoinder not filed on adjourned daie and pleader or party not appearing 
—Dismissal of suit—If falls under rule 2 or rule 3—Setting aside under Order 9, rule 9, ex parte decree—Per- 
amissibility. - 

Where after deciding certain issues, a suit was posted to a certain day for the plaintiff’s rejoinder 
‘and the rejoinder was not filed on that day and neither the plaintiff nor his pleader were present 
the remaining issues were decided against the plaintiff and the suit dismissed, rule 2 of Order 17 
applies and the ex parte decree can be set aside under Order 9, rule g of the Civil Procedure 
Code when sufficient reason for non-appearance is shown. ' : - 


Ellammal v. Karuppan Chetty, (1936) 70 M.L.J. 688 relied on. Govindarajulu v. Imperial Bank of India 
(1934) 64 M.L.J. 123: ILR. 58 Mad. 817, considered. ` 

Appeal against the order of the District Court, Bellary, dated 4th November, 
1950, in I.A. No. 455 of 1950 in O.S. No. 2 of 1947. - ` 


C. A. Vaidyalingam and G. Kondiah for Appellant. 
S. Srinivasa Ayyar and Kasturi Sivaprasada Rao for Respondents. ` 
.' The Judgment of the Court was delivered by 


Govinda Menon, 7.—This is an appeal against the order of the District Judge 
of Bellary refusing to set aside an order dismissing a suit for default. What happened 
was that on 8th September, 1950, when the suit came on for hearing the predecessor 
of the learned Judge, from whose order this appeal is filed, passed an order stating 
that certain issues had been decided against the contentions raised by the defendants, 
and that the suit would stand posted to 18th September, 1950, for the plaintiff’s 
rejoinder. ‘On 18th September, 1950 there was no appearance, and the learned 
District Judge thereupon passed an order in the following terms : 

“ Issues 2 and ‘7: Finding negativing the contentions of the defendants was given by this Court 
on 8-9-1950. ` š ; 

Issue 3 : The plaintiff and his pleader are absent. I decide the third issue in the affirmative” . . 
In the result the suit was dismissed with costs. An affidavit in support of the appli- 
cation to set aside the order of dismissal for default was.sworn to by Mr. D. Venu- 
gopalachariar, pleader for the plaintiff-appellant, and therein he states that on 
18th September, 1950, the rejoinder was ready, typed and signed by the plaintiff 
a sc OSE 
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and was in the bundle of records relating to O.S. No. 2 of 1947. This along with - 
another bundle was sent by the advocate through his clerk in order that it might 
be filed in court at the proper time through any of the juniors of Mr. Venugopala- 
chariar, who would be present in that Court. The learned pleader further states 
that at 11-30 a.m, the District Court passed an order stating that the rejoinder had 
not been filed, and that, as the plaintiff and his pleader were absent the third issue 
was decided in the affirmative, and the suit was accordingly dismissed with costs. 
The reason why Mr. Venugopalachariar could not be present was that he had been 
engaged in sore land acquisition proceedings before the Subordinate Judge’s Court, 
and that his juniors were engaged in the Munsif’s Court at Bellary. According to 
the learned pleader, whenever he had work in the District Court, either he or one 
of his juniors would be usually present in court to attend to that kind of work. 
But on that particular day it unfortunately happened that the junior, Mr. Chenna 
Basappa, could not be present in the District Court, as he had to appear in the 
Munsif’s Court. These facts have not been seriously disputed by the advocate 
who appeared for the defendants in the Court below. The only contention put 
forward there was that the dismissal of the suit was under Order 17, rule 3 and not 
under Order 17, rule 2, and that therefore the provisions of Order 9, rule g would 
hot apply to the facts of the present case.. i 


x . 


In our opinion, the learned District Judge erred in not accepting the state- 
ments contained in the affidavit of Mr. Venugopalachariar. We are of opinion 
that there was sufficient reason for the non-appearance of the plaintiff or his pleader 
when the case was called in Court. It might be remarked that the usual procedure 
in such circumstances would be not to file the rejoinder earlier in the office, so that 
the same might be sent over to the Court when the case is taken up, but to present. 
the rejoinder in court through the Bench clerk. Mr. Venugopalachariar thought - 
that he could resort to that step instead of filing it earlier. Even if that is not the 
proper procedure, still there is an error of judgment and inadvertent mistake, — 
and wé cannot ascribe any wanton culpability to the pleader in this matter. We 
are satisfied that the plaintiff had sufficient reasons for not appearing in Court. 
when the case was called on 18th September, 1950. = 


~~ But the really important question is whether Order 17, rule 2 or Order 17, 
rule 3 applies. The distinction between the two rules is tħat, in order that Order 
17, rule 2 should apply, a party or his pleader should not be present in Court, 
whereas in the case of Order i7, rule 3, even if the party or his pleader is present 
in Court, if there is a failure to produce evidence, to cause the attendance of witnesses" 
or to perform any other act necessary to the further progress of the suit, Order 17, 
rule 3 applies. That this is the correct distinction, is exemplified by a decision of 
this Court in Ellammal v. Karuppan Chetti, In that case after a suit had been 


‘proceeded with for a certain time and after some witnesses were examined, the 


suit was adjourned to a further date. On that date neither the defendants nor 
their vakil appeared, and therefore an ex:parte decree was passed. On an appli- 
cation to set aside the ex parte decree, the court of first instance held that Order 17, 
rule 3 applied and on appeal to the High Court, Venkatasubba Rao and 
Cornish, JJ. had to decide the question, and they observed as follows : 


“To define the line of division between rule 2 and rule 3 of Order 17, may, in some cases, be 
difficult, but in this case, the facts do not seem to present much difficulty. The learned J udge’s. 
order is not particularly lucid, but the ground of-his decision apparently is, that as the adjournment 
of the goth July, was ‘granted for the specific purpose of enabling the defendants*to examine a 
certain witness, the provision that applies is rule 3. No doubt that rule provides that where time 


-has been granted for the performance of an'act, such as causing the attendance of a witness and the 


party fails to perform that act, in such a case the Court may, notwithstanding such default proceed. 
to decide the suit on the merits ; but that does not mean that where the parties themselves fail to- 
appear, the operation of the more specific provision contained in rule 2 is excluded. In other 
words, the proper way of construing rule 3 would be, that where no default occurring under rule 2,. 
default occurs under rule 3, the Court should proceed under the latter provision‘ and dispose of the 


SS SS 
1. (1936) 70 M.L.J. 688. er 
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case on the merits; but if the default consists in non-appearance, it is rule 2, which deals with such. 
acase specifically, that in terms applies. It is’ unnecessary to cite authority beyond referring to 
Pitchamma v. Sreeramulu.” : - ; : ` 

Mr. Kasturi Sivaprasada Rao, on the other hand, invites our attention to- 
Govindarajulu v. Imperial Bank of India?. In that case the learned Judges were alive 
to the distinction between the two rules, and observed, at page 819 of the report, 
that in that case the first defendant should be regarded.as having appeared. In ` 

_ another place also there is a statement that the first defendant did appear by his. 
pleader on ‘that date ; but the failure in that case was to produce certain evidence. 
We de not think that the decision in Govindarajulu v. Imperial Bank of India? goes. 
to the extent of holding that even where the party did not appear on the adjourned 
date, still the provisions of Order 17, rule 3 had to be applied. In our opinion, 
the law has been very correctly stated, if we may say so with respect, in Ellammal 
v. Karuppan Chetti?. Therefore the objection that the remedy that is open: to the 
appellant is only to file an appeal against the dismissal of the suit cannot be upheld. 

Mr. Kasturi Sivaprasada Rao raises the question that it was not open to-the 
learned District Judge to direct the filing of a rejoinder on 18th September, 1950. 
We are not aware of any provision of law in the Civil Procedure Code, by which. 

¿it is open to a party to file a rejoinder after the written statements have been filed, 
and findings given on certain issués. If any further fact has to be brought to the ’ 
notice of the court, the proper procedure is to apply for amendment of the plaint 
and not to file a rejoinder, which would necessitate the filing of fresh written state- 
ment and the framing of fresh issués. We therefore think that in this case no 
rejoinder should have been ordered to be filed. Instead of the rejoinder, if the 
facts justify it, the plaintiff is at liberty to apply for amendment of the plaint. 

Since we have already found that there were sufficient reasons for the plaintiff 
for not appearing when the case was called, we think that the order of the learned 
District Judge has to be set aside, and it is accordingly set aside, and the suit will. 
be returned to file. In the circumstances of the case the appellant will pay the 
respondents’ costs in the C.M.A. in this courf. No costs in the Memo of Objections. 


K.S. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice KRISHNAswAaMı NAYUDU. 
L. Palaniappa Chettiar ; ~.. Petitioner * 


Court-fees Act (VII of 1870), section 7-IV-A—Settlement of accounts evidenced by a document—Praper 
for setting aside a portion of the document and to have the accounts reopened—Liability to pay court-fee for setting 
aside the whole document. fi urea 


A person who has been a party to a settlement of accounts evidenced by a document cannot. 
seek to have the accounts reopened by setting aside only a portion of the document.. It is incumbent 
on him to have the entire document set aside and he is liable to pay Court-fee under section 9-IV-A. 
of the Court-fees Act for setting aside the document. 

- Vellayya v. Ramaswami, (1939) 2 M.L.J. 400 : I.L.R. 1940 Mad. 73, applied. 
` Petition under section 115 of Act V of 1908, praying the High Court to revise- 
the order of the Subordinate Judge’s Court, Devakottai, dated 6th December, 1951,. 
in L.A. No.. 1423 of 1950 and 66 of 1951 respectively in O.S. No. 19 of 1947. ; 


 S. Jagadisa Aiyar for Petitioner. i 
"The Court delivered the following 


Jupcment.—These are revision petitions against the order of the Subordinate: 
Judge of Devakottai directing the petitioner to pay Court fee under Section 7-IV-A. 
in respect of relief in the amended prayer. The amendment is in respect of can-- 
cellation of a portion of Exhibit A-1 and it was contended before the learned Judge 
that it is not capable of valuation and Section 7-IV-A is not applicable and no 
a 





1. (1917) 34 M.L.J. 24°:. LL.R.41 Mad. 286: 2. (1934) 68 M.L.J. 123 : LL.R. 58 Mad. 817.. 
ŒB.) , 3» (1936) 70 M.L,J. 688. . > z. i 
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court-fee is payable. In A.S. No. 858 of 1948 at his instance the suit was remanded 
to enable the petitioner to apply for amndment. of the plaint for setting aside the 
settlement evidenced by Exhibit A-1 and it was observed by the learned Judges 
in A.S. No. 858 of 1948 that what the plaintiff wanted was x 

“ a sifting and fresh enquiry into the accounts re-opening the entire settlement of accounts on 
the ground that the agreement Ex. A-1 was vitiated by duress, fraud, misrepresentation, etc.,” 
and the plaintiff was therefore given leave to apply for amendment paying of course 
the additiona] court-fee due for setting aside the settlement evidenced by Exhibit . 
A-1. It is obvious that he has not now asked for setting aside the entire document 
but has chosen to apply for cancellation only of a portion of the document, that is 
in respect of clauses 3 and 4 alone. The learned Judge has rightly held that the 
plaintiff must pay court-fee under section 7-IV-A in respect of the relief claimed. 
It is not open to the plaintiff to apply for setting aside a portion of the document 
so long as the document evidencing the settlement is outstanding and he will not 
be entitled to have the accounts reopened. As observed by .Wadsworth, J. in 
Vellayya v. Ramaswami! : a 
.  “ When the plaintiff seeks to establish a title in himself and cannot establish that title without 
removing an insuperable obstruction such as a decree to which he has been a party or a deed to which 
he has been a party then quite clearly he must get that decree or-deed cancelled or declared void 
. in*toto and his suit is in substance a suit for the cancellation of the decree or deed even though it be ° 
framed as a suit for declaration.” i 
It is not therefore open to the plaintiff to ask the court to look into the. accounts 
unless he gets out of the agreement to which he was a party. It is therefore incum- 
bent on him to have the entire document set aside. He is liable to pay Court fee 
under section 7-IV-A for setting aside the document. I see no error in the exercise 
of the jurisdiction by the learned Subordinate Judge. 


‘The petitions are dismissed. 
K,S, —— iPetitions dismissed. 
4 IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR, Justice Sussa Rao. 


Arunadevi Jajodia and others .. Petitioners * 
v. 
The Collector of Madras and others ©.. Respondents. 


Income-tax Act (XI of 1922), section 46—Proceedings for recovery of arrears of tax—When commences: 


The issue by the Income-tax officer of a certificate is the first, step of the proceedings for the 
recovery of the arrears of tax and if the issue of such certificate was within one-year of the last date 
of the fmancial year in which any demand is made under the Act it willbestarting the proceedings 
within the time prescribed by section 46 (7) of the Act. The fact that the Collector proceeds to 
recover the amount from the assessee under the Madras Revenue Recovery Act is not inconsistent 
with the circumstance that the proceedings for recovery start earlier, z.e., by the issue of a certificate 
by the Income-tax officer. : 

Petition under Article 226 of the Constitution of India praying that in the ` 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue ay order in the nature of mandamus under Article 226 of the Constitution 
of India directing the first respondent to forbear from proceeding with.the sale or 
doing anything pursuant to the notice dated 4th October, 1951, of the Tahsildar 
and also the proceedings in B-7-12570/50, dated 26th November, 1951, by the first 
respondent. 


T. T. Srinivasan for the Petitioners. 


V. V. Raghavan for the Government Pleader (P. Satyanarayana Raju) on behalf 
of the State of Madras. 


C. S. Rama Rao Sahib for Respondents. 


— 





z 1. (1939) 2 M.L.J. 400 : I.L.R. (1940) Mad. 73. F 
* W. P. No. 753 of 1951. . f 4th February, 1952. 
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The Court made the following 4 

Orper.—This is an application for issuing a writ of mandamus directing the 
arst respondent to forbear from proceeding with the sale or doing anything pur- 
suant to the notice, dated 4th October, 1951. 

The first petitioner is the widow, andthe other petitioners, are the sons of late 
Rangilal Jajodia who died on 11th January, 1946. Shankarlal Jajodia is the eldest 
Drother .of petitioners 2, 3 and 4. Prior to his death Rangilal Jajodia submitted 
zeturns for the assessment years 194.1-1942,'1942-43 and 1943-44 under the Income- 
tax Act in respect of the business carried on by him at Madras. He also submitted 
returns under the Excess Profits Tax Act. He employed an auditor to discuss 
che matter with the Income-tax Officer, and the enquiry was practically concluded, 
-hough the formal assessments were not made. After the death of Rangilal Jajodia 
zhe Income-tax Officer altered the title fcr the assessment as. 

“ Estate of the late Sri Rangilal Jajodia represented by Sri Shankarlal Jajodia, son of Rancilal 
Jajodia and Srimathi Aruna Devi, widow of Rangilal Jajodia and her children’’, 
and caused notice to that effect to be served at the business place, and Shankarlal 
Jajodia received the same. The assessments were made on 30th March 1946, 20th 

, March, 1947, and goth March, 1948 in regard to the assessment years, 1941-42, 
1942-43 and 1943-44 respectively. The Income-tax Officer forwarded certificates 
zo the Collector specifying the amount of arrears due from the assessee on 25th 
March, 1947,’20th March, 1948 and 24th March, 1948. In regard to the excess 
profits tax, assessment for the period ending 31st March, 1942, was made on 28th 
February, 1947, and a certificate was issued on 23rd March, 1948. The Collector 

` 3s now bringing to sale the petitioners’ property under the Revenue Recovery Act 
zor realising the arrears of tax. This application is filed for the aforesaid relief. 


Learned- Counsel for the Petitioners raised before me three peints ; 


(1) The Income-tax Officer did not comply with the provisions of section 24-B 
(3) of the Income-tax Act in making the afcresaid assessments, and therefore they 
were invalid. 


(2) The proceedings for the: recovery of the arrears under the Act were 
commenced after the expiry of one year from the last day of the financial year 
n which the demand was made, and therefore the arrears could not be ccllected 
ander the Madras Revenue Recovery Act; and 


(3) The Collector was bringing to sale 11 grounds out of 22 grounds cutting 
off a portion of the building in the middle, and he had no power under the Revenue 
Recovery Act to sell the property in-that manner. 


For appreciating the first point the relevant provisions of section 24-B (3) may 
de read. Section 24-B (3) says: , 

“ Where a person dies, without having furnished a return which he has been required to furnish 
under the provisions of section 22 or having furnished a, return which the Income-tax Officer has 
reason to believe to be incorrect or incomplete, the Income-tax Officer may make an assessment 
cf the total income of such person and determine the tax payable by him on the basis of such assess- 
ment, and for this purpose may, by the issue of the appropriate notice which would have had to be 
served upon the deceased person had he survived, require from the executor, administrator, or other 
legal representative of the deceased person any accounts, documents or other evidence which he might 
under the provisions of sections 22 and 23 have required from the deceased person.” 
Under this section if a person dies after having furnished a return, the Income-tax 
Officer may make the assessment after requiring the legal representative of the 
deceased person to furnish the necessary accounts, documents and other evidence. 
Tt is said that the Income-tax Officer did not accept the return, but made the 
zssessment without issuing notice to the legal representative of the deceased Rangilal 
vajodia, and that therefore the assessment was invalid. What actually happened 
in this case is mentioned in the counter-affidavit filed by the second respondent. 
It is stated therein that the assessment was practically completed, and that there 
~as nothing further to be done by the assessee, but the Income-tax Officer altered 
the title for the assessment as “‘ Estate of the late Sri Rangilal Jajodia, represented 
by Sri Shankarlal Jajodia son of Rangilal Jajodia and Srimath Arunadevi, widow 
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of Rangilal Jajodia and her children” and caused notice.to be served at the business 
place, ànd the eldest son who was in charge of the business received the same. 
But it was argued that the late Rangilal Jajodia executed a will whereunder all his 
properties were bequeathed to his widow and sons other than Shankarlal Jajodia, 
and that therefore the notice served upon Shankarlal Jajodia was not a valid notice. 
Except making that allegation, no effort has been made before me to establish 
«that Rangilal Jajodia executed such a will. In the absence of any proof that such a 
will was executed by Rangilal Jajodia, I must assume for the purpose of this appli- 
‘cation that Shankarlal Jajodia is also one of the heirs along with his mother and 
brothers. The notice therefore served upon the eldest member of the family, who 
was doing the business, and addressed to all the legal representatives at the business 
premises must be taken to be a sufficient notice on the legal representatives of the 
‘deceased. Anyhow, the legal representatives preferred an appeal against the 
order of the Income-tax Officer, and this question will be considered in that appeal. 
Any observations I have made are not intended to be a final determination of the 
question of the validity of the assessments made. That question will necessarily be 
determined in the appeal by the appropriate tribunal. 


The second point is based upon the provisions of section 46 (7). The material 
provisions of section 46 are as follows : 


“Section 46: (1). When an asseessee is in default in making a payment of income-tax the 
Income-tax Officer may, in his discretion direct that, in addition to the amount. of the arrears, a 
sum not exceeding that amount shall be recovered from the asseessee by way of penalty. 


(2) The Income-tax Officer may forward to the Collector a certificate under his signature 
specifying the amount of arrears due from an assessee, and the Collector, on receipt of such certificate , 
shall proceed to recover from such assessee the amount specified therein as if it were an arrear of land 
revenue. 


(7) Save in accordance with the provisions of sub-section (1) of section 42, or of the proviso 
to section 45 no proceedings for the recovery of any sum payable under this Act shall be commenced 
after the expiration of one year from the last day of the financial year in which any demand is made 
under this Act.” i 

Learned counsel contends that the words “ no proceedings for the recovery ” 
in section 46 (7) refer only to the proceedings taken by the Collector for the recovery 
of arrears under the Revenue Recovery Act, and therefore the proceedings having 
been commenced by him one year after the prescribed time are barred under that 
sub-section, whereas learned counsel for the Income-tax Officer argues that the 
proceedings for the recovery of the sum commence from the earlier point-of time 
when the Income-tax Officer forwards a certificate under section 46 (2), and he has 
forwarded certificates in the present case on 25th March, 1947, 23rd March, 1948, 
and 24th March, 1948, which dates are within the prescrbed time. The question 
therefore is, what do “‘ proceedings for the recovery ” mean in section 46 (7). The 
process of assessment involves three stages : (1) the factum of assessment, (2) demand . 
of the amount assessed, and (3) proceedings to recover the amount if a default 
‘is made by the assessee. The Income-tax Officer starts the proceedings to recover 
the arrears in the prescribed manner after the default is made. The procedure 
prescribed for the recovery of the arrears is embodied in section 46 of the Act. 
The procgedings for the recovery therefore start when the Income-tax ‘Officer 
forwards the certificate to the Collector. But the learned counsel for the petitioners 
argued with some force that the words used in section 46 (2) brought about a dis- 
tinction between the issuing of a certificate by the Income-tax Officer and the 
starting of proceedings to recover from the assessee. He relied upon the words in 
section 46 (2) “on receipt of such certificate, shall proceed to recover from such 
assessee the amount,” and compared those words with’ the words in section 46 (7) 
“* proceedings for the recovery of any sum payable under this Act ” and contended 
that the said proceedings for recovery related to the stage when the Collector 
proceeded, to recover the amount from the assessee. The word “ Proceeding ” 
relates to the “ modes in which judicial transactions are conducted.” In its general 
acceptance it connotes ‘‘a prescribed mode of action for carrying into effect a legal 
right’ (See P. Ramanatha Iyer’s Law Lexicon). The meaning of the word is 
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wide enough to include the entire procedure prescribed by the Act for realising 
the amount. The fact that the Collector proceeds to recover the amount from the 
assessee is not inconsistent with the circumstance that the proceedings for recovery 
start earlier, I therefore hold that the issue by the Income-tax Officer ofa certificate 
is the first step of the proceedings for the recovery of the arrears. So construed, it 
te that the proceedings were started within the time prescribed by section 46 (7) 
of the Act. f . 


There are no merits in the third point. The Collector is empowered to recover 
the arrears under the provisions of the Revenue Recovery Act. It has not been 
established that he has contravened any provisions of the Act in bringing the property 
to sale. If he is selling the property in inconvenient plots, it is for the petitioners 
to raise the necessary objections before him. j 


In the result the application fails and is dismissed with. costs. Advocate’s fee 
Rs. 100. 


KS. | © —— Application dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE RAMASWAMI. 


e È 


Narapureddigari Narayanareddi and others ..  Petitioners* 
j: i . 
e State and another - .. Respondents. 


-Criminal Procedure Code (V of 1898), section 437—Committal to sessions under—High Court can quash 
only on a point of law—Order of commitment rested upon no acceptable or valid evidence—Is a point of law on which 
it can be quashed. : - ; 


The High Court can quash a committal to sessions under section 437, Criminal Procedure Code, 
only on a point of law. ` An order of commitment rested upon no acceptable or valid evidence is a 
point of law on which the commitment can be quashed. ‘ 


It is not open to an investigating officer after starting investigation to collect information and 
then select and collate and bring into existence a first information report in order to suit the theory 
he has formed in the case. ; 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to quash the order of the District Magistrate, Nandyal, 
dated 24th August, 1951, in Crl.M P. No. 23 of 195:. ; 


= V. C. Gopalarainam and. L. V. Krishnaswami for Petitioners. i 
. R.- V. Raghavan for Respondent. l : Stes a 
The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State. 


The Court made the following ' 

Orver.—This ‘is a petition filed against the order of committal made by the 
learned District Magistrate, Nandyal, as against the order of discharge made. by 
the Sub-Magistrate of Cuddappah in P.-R. C. No. 2 of 1951. 


The short facts are : There is a bitter faction in the village of Bidinemacherla 
in Pulivendla taluk between two parties headed by P. W. 1 and accused 4. There 
have been several criminal cases between them and security. proceedings were 
launched against both the parties. On 17th March, 1950, the security case stood 
posted before the Sub-Divisional Magistrate of Jammalamadugu at Pulivendla 
camp. : j l 

The case for the prosecution is that accused 1 and his partisans deliberately 
absénted themselves from this hearing and that while the opposite party was at the 
camp, formed themselves into an unlawful assembly numbering about ‘100 and 
armed at about 8 a.m., and that they trespassed into the house of prosecution wit- 
nesses 1 to 4 and caused damage to the property and caused hurt to prosecution 
witnesses by stone-pelting. . f 





* Cr. M. P. No. 2255 of 1951. . 5th December, 1951. 


' 8 f THE MADRAS LAW JOURNAL REPORTS. - [1952 


The chequered career of the first information in this case can now briefly 
be alluded to. P. W. 13 the Sub-Divisional Magistrate is said to have passed on - 
Ex. P-8 (a) with a covering note Ex. P-8 to the Sub-Inspector of Police, Simhadri- 
puram (P. W. 11). P.W. 11 received Exs. P-8 and P-8 (a) according to himself at 
Ankalamagudur village and proceeded to Bideenam via Simhadripuram at 8 p.m. 
on 17th March, 1950. There P. W. 11 is said tc have recorded a complaint, petition 


` Ex, P-1, on the morning of 18th March, 1950, though dated as 17th March, 1950, 


which has been registered as the first information report in this case. 


P.W. 11 inspected the damaged houses on the night of 17th March, 1950, 
itself though the Panchayatdars assembled in the next morning, and Maha- 
zarnama had been drawn up. P. W. 11 proceeded to the house of accused 1 and 
arrested six accused therein and recovered spears and other weapons of offence. 
He saw some injuries on the persons of accused 6 and 18 as also on the persons 


„of P.Ws. 1, 2, 3 and 4. P.W. 12, the Circle Inspector of Police, jarrived at 


j 


9 AM., on 18th March, 1950, and took up further investigation in the case. The 

investigation in this case had been completed on 18th March, 1950, itself. But the 

charge-sheet in this case was laid on goth March, 1950, in the Court of the Sub- 

Magistrate of Pulivendla against 19 persons for offences under „sections 147, 448, 
427 and 323 read with section 149, Indian Penal Code. 


This case was taken on file as a calendar case on 31st March, 1950, under 
sections 147, 448, 426 and 323, Indian Penal Code, by Mr. Yusuf Naick who was. 
then the Sub-Magistrate of Pulivendla. This Magistrate examined 12 prosecution, 
Witnesses in the case and the prosecution evidence was practically completed 
but for the examination of the formal witness P.W. 13, the Revenue Divisional 
Officer of Jammalamudugu, for the purpose of filing Exs. P-8 and P-8 (a). Then 
Mr. J. Chandrasekharam took charge. as Stationary Sub-Magistrate, Pulivendla, 
on 15th August, 1950 and examined P.W. 13 on 4th September, 1950 and had Exs. 
P-8 and P-8 (a) filed. On 5th September, 1950, Mr. Chandrasekharam felt that the 
evidence of two Court witnesses 1 and 2 was vital and therefore summoned them 
and examined them on roth September, 1950. C.W. 1 is the person who stated that 
he was present at the scene of offence and conveyed the information to C.W. 2 who 
presented Ex. P-8 (a) to P.W. 13 Major Ratnam. The case was adjourned to 22nd 
September, 1950, for the further examination of P:W. 11 under section 540, Criminal 
Procedure Code. On 22nd September, 1950, on his own motion and without any 
request from the prosecution side conducted by the Assistant Public Prosecutor 
the Sub-Magistrate, Pulivendla, converted the case into a Preliminary Register Case 
as he seems to have come to the conclusion that there is evidence for an offence of 
dacoity under section 395, Indian Penal Code. The reasons for adopting such a 
course are not patent. On 6th October, 1950, after the examination of the accused 
the Sub-Magistraté, Pulivendla, on the application of the accused inspected the 
scene of offence, drew up plans regarding the location of thé houses, and made his 
own notes of inspection and which later he has stated must form part of his com- 
mittal order. On 12th October, 1950 the Sub-Magistrate on his own motion after 
the accused had stated that they had no defence witnesses recalled P.Ws. 3, 45 5 
and 6 under section 540, Criminal Procedure Code, and the purpose of which and 
the direction in which it went will be indicated later. It is sufficient for our purpose 
to state here that the Sub-Magistrate fished out-some evidence to support the theory 
of dacoity and got it on record. Then finally on ‘25th October, 1950, charges were 
framed against accused 1, 3, 6, 8, 10, 11, 13, 15, 17 and 19 under sections 14.7, 4.27,. 
451 and 395, Indian Penal Code and against accused 4 under sections 147 and 427 
read with section 149, Indian Penal Code and against the rest of the accused under 


sections 147 and 427, Indian Penal Code and all the accused were committed to the 
sessions, ; . : 


There was a revision petition to the High Court and it was held here that the. 
accused should have been given an opportunity to cross-examine the P.Ws. after 


. the Magistrate decided to treat it as a Preliminary Register Case, and the committal 


4 
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order was set aside and it was directed -that the accused: should be given an oppor- 
tunity to cross-examine the witnesses and if they desired to-examine defence wit- 
nesses they should be allowed to do so ‘and that the Magistrate should then dispose 
of.the case according to law. . 


Thereafter the accused persons applied for a transfer of the case from the Sub- 
Magistrate, Pulivendla, to some other Court and the District Magistrate of Cuddap= 
pah transferred the case to the Sub-Magistrate, Cuddappah. The Sub-Magistrate, 
Cuddappah, came to the conclusion that the evidence was such that no impartial 
tribunal could ever accept it and cancelled the charges framed by his predecessor: 
under section 213 (2), Criminal Procedure Code and discharged the accused. 
There was a revision therefrom and the learned District Magistrate, Cuddappah, set 
aside this order of the Sub-Magistrate, Cuddappah and directed the committal and 
committed the accused to take their trial in the Sessions Court of Cuddappah for- 
the offences charged against them as set out in the order of the Sub-Magistrate, 
Pulivendla, dated 31st October, 1950. The present petition is filed against it. 


The orders of both the lower Courts constitute in parts unpleasant reading 
because the learned Sub-Magistrate, Cuddappah, who felt a righteous indignation. 
against the Sub-Magistrate, Pulivendla, Mr. Chandrasekharam, for several gross 
irregularities has written his order as if be was sitting in appeal over Mr. Chandra- 
sekharam’s order. The learned District Magistrate, Cuddappah, who has felt a. 
- righteous indignation against the Sub-Magistrate, Cuddappah, for criticising in 
strong terms a co-officer has written his order as ifhe was an administrator reviewing 
and non-judicially revising the discharge order of a subordinate Magistrate. 


Before entering into a discussion of the grounds put forward by the learned 
advocate Mr. V. ©. Gopalaratnam I must indicate the scope of the enquiry before 
me. The learned District Magistrate of Cuddappah having committed the accused 
to the sessions under section 437, Criminal Procedure Code, the High Court can 
interfere and quash the commitment only on a point of law. 


The term point of law has been construed by High Courts in various decisions 
and includes an order of commitment rested upon no acceptable and valid evidence.. 


There can be no doubt in this-case that the order of commitment by the learned 
District Magistrate is based upon no acceptable and legally valid evidence and here 
are my reasons, ss ; 


This case may legitimately be described as a symposium of all the irregularities. 
and illegalities that can be thought of in connection with a criminal ¢ase both under 
the Criminal Procedure Code and under the Indian Evidence Act. To begin with 
the first document treated in this case as the first information report, namely, 
Ex. P-1 is not a valid first information report at all. On the other hand it-isa state-. 
ment recorded after investigation had. started and coming within the mischief of 
section 162, Criminal Procedure Code. . The learned Sub-Magistrate; Cuddappah, 
has pertinently pointed out that information of a cognizable case setting the police 
in motion was received by the Sub-Inspector under the shape of Exs. P-8 and P-8 (a) 
in Ankalamagudur village, on 17th March, fg50. Exs. P-8 and P-8 (a) contained 
definite information about the rioting, unlawful assembly, mischief and looting. 
On receiving information of a cognizable offence the Sub-Inspector has started 
for Bideenamcherla in order to investigate the cognizable case. It was not, therefore,. 
open to him after starting investigation to collect information and then select and 
collate and bring into existence Ex. P-1 on the morning of next day in order to suit 
the theory which he has formed in the case. This distinguishing of a statement 
under section ‘162, Criminal Procedure Code, as a first information report is con-- 
demned both under the Madras Police Standing Orders as well as by repeated deci-. , 
sions'of this Court of which the latest is:Gurusami Naidu v. Gurusami Naidu}. 





S, - ~ r. (1951) 1 M.L.J. 426. 


10 _ THE MADRAS LAW JOURNAL REPORTS. - [1952 


. The information in Ex. P-8 is not mere gossip or hearsay. It is conveyed by 
C.W. 1 who came to Pulivendla from the scene of offence and was of a person 
whose house was also damaged and of P.W. 2 who is the son of P.W. 6 whose house 
also was damaged. P.W. 6 herself is stated to have come from the scene of offence 
to Pulivendla and conveyed the information to C.W. 1. Then Ex. P-8(a) was passed 
on by P.W. 14 to P.W. 11 with the note Ex. P-8 for moving the police in the matter. 
This first information has naturally got much importance because it represents the 
earliest versionein the case before there was time to concoct and shape the evidence 
im a particular fashion. There is no dispute that the information in Exs. P-8 and 
P-8(a) has no resemblance whatsoever to the case which has been developed ‘and for 
which these accused persons have been committed to the sessions. In-my opinion 
this complete variance between the first information report and the present case for 
which the accused have been committed not in regard to minor details or unim- 
portant matters or side issues but in regard to main charges is enough to throw 

out this case as an unreliable one which will not commend itself to any tribunal. ` 


The investigation at the earliest stage namely on tic morning of 18th March, 
1950, shows that faction leaders had been at work to give the present shape to this 
case, whereas what really seems to have happened was entirely different, namely, 
that there was a trouble in the village involving about 100 persons and in which 
both factions took part and some pelting of stones and minor injuries have been 
caused. P.W. 1’s evidence is that as soon as the galatia started, he closed his doors 
and remained indoors till P.W. 11 arrived and which is in the natural and probable 
course of events. But when he is said to have given the statement Ex. P-1 to the . 
Sub-Inspector, treated as the first information. report in this case, there is a meti- 
culous description,of several damages to the house of the partisans of P.W. 1 and 
other details. On being pressed as to how while he was immured in the house 
till P.W. 11 arrived he came to know of this unless he had x-ray eyes. P.W. 1 
‘unabashingly mentioned that some boys told him all these and that he could not 
mention the names of these boys. In other words, the first information is not 
the product of the truthful information given by any one but the composite picture 
resulting from the imagination.of factionists busy at work on the morning of 18th 
‘March, 1950, under the aegis of the Sub-Inspector of Simhadripuram. The learned 
Sub-Magistrate of Cuddappah was fully justified in holding “ It looks quite proba- 
ble that Ex. P-1 was got up at the instance cf P.W. 11 on the morning of 18th 

. March, 1950, after he had surveyed the damages on the night of 17th March, 1950 
and had consultations with P.Ws. 1 and 2.” 


It is singular that the Sub-Inspector-has not chosen to examine according to 
‘himself P.Ws. 3 and 4 because he says he sent them to the hospital along with 
P.Ws. 1 and 2. There was no reason to do so and the only inference is that at an 
earlier stage P.Ws. 3 and 4 could not give any information and have toed the line 
only later. 


Though P.Ws. 4 and 5 are important witnesses it is found that the case diary 
merely mentions that P.W. 4 corroborated P.W. 3 in all respects. It is singular 
that it should be so because P.Ws, 3 and 4 are stated to have been examined on the 
way side and P.W. 5 is stated to have been examined in the village Bideenamcherla. ` 
It is quite clear as pointed out by the learned Sub-Magistrate that the entries in the 
case diary were not made contemporaneously with the examination and have 
been fudged. The failure to record separately the statements of P.Ws. 4 and 5 
‘who are the most important eye-witnesses in the case is a serious irregularity con- 
siderably prejudicing the accused and is by itself enough to make the evidence 
tainted, 


Though the investigation has been completed on 18th March, 1950, and after 
which not a tittle of evidence has been recordéd, the charge-sheet has been filed 
on 30th ‘March, 1950, at the conclusion of the remand period of 14 days showing 
a vindictiveness inconsistent with impartial enquiry and a desire to gratify the 
dl-feelings of P.W. 1 and his partisans. . 


I . -.., Monmppin, Inve 7 an II 


_ _ To these irregularities of investigation the learned Sub-Magistrate Mr. Chandra- 
ssekharam, has added his own quota in. full measure. The said Sub-Magistrate 
without rhyme or reason converted a calendar case into a preliminary register 
' case. The present learned Sub-Magistrate, Cuddappah, rightly points cut :-— | 


“ I have read the evidence on record by 22nd September, 1950, and am* unable to under- 
stand how and why this peculiar course was adopted. The evidence of P.W.s. 3, 4 and 5 in their 
chief examination is to the effeet that some persons ‘on the tcp of the house of P.W. 9 got into 
the house throngh the skylight and carried away some bags. That could not obviously be con- 
strued as evidence sufficient for sustaining a specific charge .af dacoity of whieh the Police had 
not evcn thought of.” ' : 


The learned Sub-Magistrate, Pulivendla, after the accused had stated that they. 


had no defence witnesses recalled P.W.s 3, 5 and 6 under section 540, Criminal 
Procedure Code, and has adopted a procedure clearly showing that he did so in 
order to build up a case of dacoity. This aspect of the case has been dealt with 
fully on pages 11 and 12 of the typed order of the Sub-Magistrate, Cuddappah, 
which need not be repeated. But in spite of this promptirig, prodding and probing 
the net result of the analysis of the evidence to show the offence cf dacoity is that 
the dacoity is false. 


The learned Sub-Magistrate, Pulivendla, has carried out his local inspections, 
plans, drawing and making of notes to lengths which are not permissible at all and 
beyond the limits laid down by the various High Courts’ decisions. They were not 
for the ourpose of understanding the evidence but to collect fresh evidence and 
build up a new case. The learned Sub-Magistrate, Cuddappah, bluntly remarks 
and rightly that the elaborate plans and notes made by the Sub-Magitsrate on 8th 
October, 1950, and the manner in which the prosecution witnesses 3, 4, 5 and 6 
were re-called on 12th October, 1950 and the way in which they were examined 
were all pla‘nly designed to prop up the. prosecuticn case of dacoity. Therefore, 
there has been gross misuse of the beneficial provisions of section 539-A as well as 
section 540, Criminal Procedure Code, vitiating the entire enquiry and making the 
evidence worthless. : ; 


The Herculean ‘labours of this Sub-Magistrate of Pulivendla proved in vain 
however because as pointed out by the learned Sub-Magistrate, Cuddappah, the 
evidence given by these P.Ws. was incredible as pointed out by him at page 13 of 
his typed order and which need not be repeated. 


Then finally on unimpeachable evidence it is found that accused 1, the leader 
of the faction was not present at all at the time of the galatta and he has been 
falsely implicated because he is the leader. On the other hand, apparently, antici- 
pating this galatta this leader has created an excellent alibi for himself and which 
ds the natural and probable course of conduct of these faction leaders in the Ceded 
Districts. ` i i 

I have therefore no hesitation in holding that the commitment not being based 


on any acceptable or valid evidence, ought not to have been made at all, and it is 
quashed: i . . 


K.S. 0 —— Commitment quashed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


; ` PRESENT :—MR JUSTICE PANCHAPAEESA AYYAR. ‘ 
M. S. Mohiddin ; -© Appellant.* 


Penal Code (XLV of 1860), section 161—Mamool—Payment of—Whether illegal . gratification— 
Trap—When legitimate—Officers taking part in-and witnesses of the trap—Evidence of —Corroboration—If and 
when essential, ‘ ; . - 

Modern law attaches little importance to terms like mariyada, mamool, etc., and payment, if it is 
ill gratification or a bribe, taken by an officer for doing a favour or abstaining from doing a 
disfavour, will fall within the scope of section 161, Indian Penal Code. No doubt some mamools, 
like Pongal, Deepavali, Dassara, Christmas mamools paid to peons as bakshesh may not come within 
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the term “illegal gratification’ or ‘ bribe’ as they are not paid for showing or forbearing to show 
favour or disfavour in the exercise of official functions. 


Where the bribe has already been demanded and the man goes out offering to bring the money 
. but goes to the police and the magistrate and brings them to witness the payment, it will be a legitimate 
trap wholly laudable and admirable, and adopted in every civilised country without the least criticism 
by any honest man. But where’a man has not demanded a bribe and he is only suspected to be in 
the -habit of taking bribes, and he is tempted with a bribe, just to see whether he would accept it or 
not and to trap him if he accepts it, it will be an illegitimate'trap and it will be an offence on the part 
of the persons taking part in the trap who will all be “ accomplices °% whose evidence will have to be 
corroborated by untainted evidence to a smaller or larger extent, as the case may be, before a con- 
. Viction can be had. But in the case of a legitimate trap, the officers taking part in the trap and the 
. Witnesses to the trap would in no sense be “ accomplices ” and their evidence will not require, under 
the law, to be corroborated as a condition precedent for conviction, though the usual rule of prudence 
wil require the eviderice to be scrutinised carefully and accepted as true before a conviction can be 
ad. . 


Appeal against the order of the Court of Sessions of the Guntur division in 


Ex 
` 


C. C. No. 42 of 1950. , s 
K. S. Jayarama Aiyar for C. K. Venkatanarasimham for Appellant. 
V. T. Rangaswami Aiyangar (The Public Prosecutor) for the State. 


_ The Court delivered the following 


Jupcment —This is an appeal by one Mohiddin, who was a train movement 
Inspector in the M. & S. M. Railway and had jurisdiction over all stations between 
Guntakkal and Bezwada and Mecherla, against his conviction, under section 161, 
Indian Penal Code, by the Sessions Judge, Guntur, for having received Rs. 30° 
mamool or bribe, from P.W. 7, the Station Master, Perecherla, for showing favour to- 
him and not sending reports againsthimand bringing into trouble, andthe sentence 
of six months’ rigorous imprisonment. He had been charged also with the offence ° 
of criminal misconduct “in the discharge of his duty by habitually accepting or 
obtaining or attempting to obtain illegal gratifications like that from P.W. 1, 
Chelapathi Naidu, while he was Station Master at Bethamcherla, for showing favour 
by not sending reports against him, and of bargaining to obtain a bribe cf Rs. 200: 
from.P.W. 3 for enabling him to transport green chillies illegally and actually securing 
a part-payment of Rs. 50 out of that bribe, an offence punishable under section 

. 5 (2) of Central Act II of 1947. The learned Sessions Judge found that the evidence 
regarding the alleged offence under section 5 (2) of Central Act II of 1947 was false 
or unreliable and acquitted him of that offence, while convicting him of the offence 
under section 161, Indian Fenal Code, in appeal here. 


I have perused the entire records, and heard Mr. K. S. Jayarama Iyer, the s 
learned counsel for the appellant, and the learned Public Prosecutor contra. The 
facts are briefly these. 


The appellant, as train movement Inspector, had. the duty of checking train 
detentions, . movement of luggage, including unauthorised luggage, and delays in 
loadingand unloading of goods, and sending reports against railway officials regard- 
ing all these and suspected acts of misconduct. The reports sent by him would be 
inquired into by’ the authorities concerned and suitable punishment awarded to 
Station Masters, etc. The prosecution alleged that, taking advantage of the power 
given to him by virtue of his post and underlining his power by sending reports 
against the Station Masters, etc., and showing what he could do, the appellant was 
asking the Station Masters to pay bribes, which he called mamools, to him every month. 
He asked P.W. 7 to pay him a bribe or mamool of Rs. 15 a month two or three 
‘ months after he joined duty as Station Master at Perecherla in October, 1948, 
in the same way as his predecessor was paying, so that he might cover up all irregu- 
larities and derelictions of duty and not send reports against him and bring him 
to trouble. P.W. 7 said that he wasa man with a large family and with onerous‘ 
liabilities, and could not afford to pay the bribe demanded. 


The appellant used to pass Perecherla station often and every time he passed 
he used to ask P.W. 7 for the mamool bribe. P.W. 7 wenton refusing. After two. 
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‘or three months, finding that P.W, 7 could not be induced to pay anything like 
Rs. 15 per month, the appellant climbed down and said that it would be enough 
if P.W. 7 would pay a bribe of Rs. 5 per month. Meanwhile, the appellant had 
also sent a report against P.W. 7 for sending ghee as luggage, against the rules, 
and P,W. 7 had been warned by the authorities for the irregularity. P.W. 7, 
therefore agreed to pay the lesser bribe demanded then. He said in Court that 
he agreed unwillingly and that he sent a petition about the appellants’ demand 
for the bribe to the Anti-Corruption Branch, but the officer in charge of that branch 
stated that no such petition was received by him. Any way, P.W. 7, showed no 
‘eagerness to pay Rs. 5 every month, in spite of repeated demands by the appellant. 
Finally, in the middle of September, 1949, P.W. 7 took leave for a week'in order to 
attend to his wife’s delivery at Guntur. Then, of course, the appellant saw that no 
time should be lost, and asked that at least Rs. 30, that is six months’ mamool at 
Rs. 5 per month, should be paid to him, and P. W. 7 promised to pay it at Guntur 
on 15th September, 1949, but got in touch with the Special Branch police and 
the Magistrate (P.Ws. 11 and g) and had a trap laid by them for the appellant. 


P.W. g the Stationary Sub-Magistrate, and P.W. 11, Sub-Inspector, Special 
Police establishment, got the numbers of the four currency notes representing 
. Rs. 30 bribe noted, and asked P.W. 7 to go and pay them to the appellant at the 
‘Guntur railway station platform. P.W. 7 went to Guntur railway platform where 
the appellant was waiting, and paid the four currency notes for Rs. 30 as bribe to 
the appellant at about 10 4.M.on 15th September, 1949. P.W. 8, the Assistant 
Parcel Clerk of Guntur railway station and the brother-in-law of one Mangiah, said 
to be an enemy of the appellant owing to his strict enforcement of his duties, was also 
present on that occasion. The details of the occurrence were these : the appellant 
asked P,W. 7 whether he had brought the mamool of Rs. 30, and P.W, 7, replied 
that he had, and paid the money. P.W. 8 heard the question of the appellant and 
the reply of P.W. 7, and witnessed the payment of the money, and went and told 
P.W. g the Magistrate, about the payment. P.Ws. 9 to 11 then went to the railway 
platform and saw the appellant there. P.W. 9 asked him, in the presence of 
.P.Ws, 10 and 11, “ where is the bribe amount you received from Santanam (P.W.7)?” 
and the appellant at once took out the four currency notes from his purse and 
handed them over. ` He also handed over another sum of Rs. 52 and odd, with 
which we are not concerned ir this case, as they must, for the purpose of this case, 
be held to be the money of the appellant, whatever be the source. The appellant 
told P.W. 9 shortly afterwards that the Rs. 30 given to him in the shape of 
four currency notes by P.W. 7 represented the return of a loan he had given to 
P.W. 7 on 13th September, 1949 (on Ex. P-7) but did not give the purpose of the 
loan or the names of the persons present ther. In the committing Magistrate’s 
Court he said that P.W. 7 had asked him to lend him that sum to meet the expenses 
in connection with his wife’s confinement and that he lent it on 13th September, 
1949, buthe did not say that D.Ws. 9 and 10 had seen him lend it. In the Sessions 
Court he examined D.Ws. g and 10, a chief guard and the manager of the book stall, 
to say that they saw the appellant give the loan of Rs. 30 to P.W. 7 on 13th 
September, 1949, at about’7 p.m., on P.W. 7 asking him for a loan. The learned 
Sessions Judge was not at all impressed with the demeanour of these witnesses and 
rejected their testimony as untrustworthy and interested. He believed the 
prosecution evidence and held that the offence under section 161, Indian Penal 
‘Code, had been proved and convicted him and sentenced him, as stated above. 


Mr, Jayarama Iyer, for the appellant, raised several contentions. The first 
was that this was a “ trap case ’? where corroboration by untainted evidence would 
be required under the law, and there was no such corroborative evidence and, 
as such, the case must fail, in view of the ruling in Lakshminarayana Iyer v. Emperor}, 
and the ruling in Brannan v. Peek®, where Lord Justice Goddard has observed that, 
unless authorised by an ‘Act of Parliament, no trap can be laid by the police or the 

-magistracy to find out whether a man will commit an offence, and that persons 


I. (1917) M.W.N. 831. | 2. (1247) 2 All. E.R. 572. 
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trapping him like that would be accomplices liable for punishment themselves. 
But I have held in several cases already that there are two kinds of traps, a legitimate 
trap, where the offence has already been born and is in its course, and an illégitimate 
trap where an offence has not yet been born and a temptation is offered to see 
whether an offence would be committed, succumbing to it, or not. Thus’ where 
the bribe has already been demanded from a man, and the man goes out offering 
to bring’the money, but goes tc the police and the Magistrate and brings them 
to witness the payment, it will be a legitimate trap, wholly laudable and admirable, 
and adopted in every civilised country without tbe least criticism by any honest 
man. But where a man has not demanded a bribe, and he is only suspected to. 
be in the habit of taking bribes, and he is tempted with a bribe, just to see whether 
he would accept it or not, and to trap him, if he accepts it it will be an illegitimate 
trap, and, unless authorised by an Act of Parliament, it will be an offence on the 
part of the persons taking part in the trap who will all be ‘‘ accomplices ’’ whose 
evidence will have to be corroborated by untainted evidence, to a smaller or larger . 
extemt as the case may be before a conviction can be had, under a rule of Court 
which has ripened almost into a rule of law. But, in the case of a legitimate trap, 
the officers taking part in the trap, like P.Ws. 9 to 11, and the witnesses to the trap’, 
like P.W. 8, would in no sense be ‘‘accomplices,”? and their evidence will not , 
require, under the law, to be -corroborated as a-condition precedent for convic- 
tion though the usual rule of prudence will require the evidence to be scrutinised 
carefully and accepted as true before a conviction can be had. Therefore this 
contention fails. 


The next contention was that, under the ruling in Huntley v. Emperors, every 
reasonable possibility of innocence must be excluded before the accused is convicted, 
and that, in this case, all reasonable possibility of innocence has not been excluded 
because the appellant had stated that Rs. 30 given to him by P.W. 70n 15th September, 
1949, was only the return of the loan given by him to P.W. 7 on13thSeptember, 1949, 
as spoken to by D.Ws. g and 10, and that P.W. 7’s own statement to the Sub- 
Magisirate in Ex. P-5, a short time befcre the payment, ,contained’a recital that 
. be had not taken any loan from the appellant and that he owed nothing to him 
and that was a tell tale, confirmation of the story of the appellant regarding the 
loan. It was urged vehemently that P.Ws. 7 and 8 had motives to perjure against 
the appellant and bring him into trouble as he was a strict officer and that they 
had also been induced by other railway officials, like Ramanna and Mangayya to 
perjure against the appellant and book him somehow, so that they might all be 
rid of a strict officer and his ‘reports against them and their nefarious activities. 
It was also urged that the story of P.W. 7 was unbelievable because, if his story 
was true, the mamool due by him would be Rs. 45 and not Rs. 30 at Rs. 5 per month 
and the question put into the appellant’s mouth by P.Ws. 7 and 8 was unnatural 
and improbable, and that the real question put by P.W. g to the appellant was 
merely whether he had received Rs. 30 from P.W. 7 and not whether he had received 
the bribe of Rs. 30 from P.W. 7, and that all these witnesses had conspired together 
to book this'strict officer and get rid ofhim. Icannotagree. The learned Sessions 
Judge has, carefully discussed the entire evidence and, indeed, he has acquitted 
the appellant of the other offence (comprising two alleged acts of bribery) because 
he held ‘that the evidence regarding them was unreliable. He acted properly in 
this, for every accused is entitled to have every charge against him considered 
separately, and not mixed up with other charges. Under our law, the accused 
is entitled to be acquitted of every charge not proved, but because of such acquittal 
regarding some charges he cannot claim to be acquitted regarding a charge which 
had been fully proved. In fact, the witnesses who spoke to this offence under 
section 161, Indian Penal Code, of which the appellant has been convicted are not 
the witnesses who spoke to the other offence. There is nothing in law preventing 
the learned Sessions Judge from believing the witnesses who spoke to this offence 
while not believing. the witnesses who spoke to the other offence. He believed 
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the evidence of P.Ws. 7-to 11 about the Rs, 30 being a bribe, and disbelieved the 
evidence of D.Ws. g and 10 and the statement of the appellant, regarding the loan. 
It is also clear to me that the appellant had only cleverly and cunningly construc‘ed 
a parallel (and false) story on the statement of P.W. 7 in Ex. P-5 that he had not 
takenanyloan from the appellant and.on the evidence of even prosecution witnesses 
that P.W. +7 was in need of money and was borrowing money from others and that 
his wife’s delivery was admittedly taking place about the middle of September. 


- It was urged by Mr. Jayarama Iyer that the learned Sessions Judge was wrong: 
in his finding of fact against the loan and in favour of bribe, and in believing the 
statements of P.Ws. 7 and 8 regarding the appellant’s asking P.W. 7 whether he 
had brought the mamool of Rs. 30,-and the statement of P.Ws. g to 11 that P.W. 9 
asked the appellant whether he had received the bribe from P.W. 7, and the appel- 
lant’s producing the currency notes without a word of protest ofinnocence. I cannot 
agree. The law regarding the findings of fact by the trial Court is well settled 
by the Privy Council‘ Supreme Court and High Courts. The findings cf fact 


by the trial Court, which sees the witnesses, hears their evidence and observes . 


their demeanour, should not be set aside by the appellate Court which sees the 
evidence only in cold print, unless (1) they are manifestly wrong and there is no evidence 
at all on record tc support them ; (2) the trial Court has overlooked and not adverted 
to clinching pieces of evidence running contrary to its findings ; (3) the trial Court: 
has‘ not scrutinised the evidence properly and has simply jumbled the evidence 
together and come to a conclusion which is a non-sequitur; and (4) where the 
appellate Court allows additional evidence of a clinching nature, contrary to the 
findings of the trial Court, to be admitted in appeal. as 


in Peary Lal v. Nanak Chand}, it has been observed by the Privy Council that. 
while a finding that a witness is speaking the truth is of the greatest value when it is 
made by a Judge who saw the witness, and observed his demeanour, a finding by 
a Judge wlio never saw him is of very small value. In Rajanandini Parkayastha v.. 
Aswini Kumar Chowdhuri®, it is rightly observed that the trial Court’s view as. 
to which set of witnesses is to be believed is to be adopted unless there are weighty 
reasons showing the trial Court’s view to be clearly: wrong. And in this case 
there is no point in Mr. Jayarama Iyer’s saying that the learned Sessions Judge 
erred in believing the evidence of P. Ws. 7 to 11 and in disbelieving the evidence 
of D.Ws. 9 and 10 and the statement of the accused. Even apart from the rule 
of law, even on.the facts, I am prepared to agree with the learned Sessions Judge.. 
The appellant`never examined D.Ws: 9 aad 10° in the committing magistrate’s 
Cóurt, and he would have examined them had he relied on their evidence as true. 
He did not even say inhis statement before thc committing magistrate that D.Ws. 9 
and 10 were present when he gave the loan of Rs. goto P. W. 7. The curious 
statement of P.W. 7 in Ex. P-5 taken by P.W. g “I have not taken any loan from 
him, and nothing is due to him ” will not show the truth of the loan, as the learned 
Public Prosecutor rightly urged. It will only show that the Magistrate before 
laying the trap wanted to satisfy himself that P.W. 7 was not returning any borrowed 
money to the appellant but that he was only giving him the bribe demanded’ 
since, in several trap case, the defence has been that it was “only a return of the 
loan.” P.W. 9 swore that the statement in Ex. P-5 represented only the replies 
cf P.W. 7 to his questions. There is also the sentence, “ I am in good terms with. 
Mr. Mohiddin, and I-am not giving this statement out of spite or inducement 
by the police and the railway officer” in Ex. P-5 which shows that P.W, 9 was 
in the habit of putting such questions in order to satisfy himself that private malice 
or private loan, etc., were not being made excuses for his laying a trap for an officer. 
-The learned Sessions Judge was not at all impressed with the demeanour of D.Ws. 
g and 10 or the evidence given by them. Such persons are only too likely to sym- 
pathise with railway officers like the appellant, who are in constant touch with them, 
when in trouble: Under the rules, the appellant could not give any loan to P.W. 7 3. 
ene 

1. (1948) A.L.J. 231 : 3 D.L.R. (P.C.) 16. n LL.R. (1941) 1 Cal. 457. 
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nor is it likely that the loan if contracted by P.W. 7 for an urgent purpose on 
1gth Septembr, 1949, would have been’ returned two days thereafter. Nor is it likely 
that a man who was given such a loan for meeting such an urgent necessity as his 
-wife’s confinement would be so ungrateful to his friend in need as to lay a trap 
for him and get him into trouble. It was asked by Mr. Jayarama Iyer why 
Rs. 30 alone was demanded instead of Rs. 45 as bribe in September, 1649, when. 
Rs. 40 was due by the way of mamool. It is obvious that P.W. 7 was not in a mood 
to pay anything, and was postponing the promised payment, and, so, the appellant 
apparently wartted to recover what little he could get from such a promise postponer. 
The evidence of P.Ws. 7 to 11 leaves no doubt in my mind that the appellant was 
waiting for the payment of the mamool of Rs. 30 at 10 A.M. cn 1 5th September, 1949, 
at the railway platform and was paid it by P.W. 7 A mamool of Rs. 15 a month 
had been refused in the first instance by P.W. 7 but only due to his inability as a 
man with a small income and heavy expenses. It was urged that P.W. 7 was 
perjuring because he had been reprimanded on a report made by the appellant, 
a strict officer, but it is quite obvious that this very reprimand must have made 
P.W. 7 to agree to pay the modified mamool of Rs. 5 a month. Clever bribe takers 
use such levers and concessions alternatively and even cumulatively. It was 
urged that Mangayya and Ramanna and others must have persuaded P.Ws. 7 
and 8 to perjure against the appellant. I do not agree. There is nothing to show , 
that. Besides, there is the evidence of P.W. 9 to 11, who could nct bave been 

influenced by thcse persons cr other enemies of the appellant and who had no 

_ motive to perjure against the appellant. There iş also the mahazar, Ex. P-6,. 
prepared, immediately after the event which shows that P.W. g asked the appellant 

to give him the sum of Rs. 30 paid by P. W. 7 to him as mamool, and ‘that the 

.appellant took out his money purse containing the mamool of Rs. 30 and another 

amount of Rs. 52 and gave it to P.W. g in the presence of P.Ws. ro and 11 without 

a word of explanation or pretest. The loan story was invented only a short while 

afterwards. This evidence by conduct, confirming the demand cf the mamool is more 

eloquent than any oral corroborative evidence. The fact that P.W. 7 had made 

improper overtures some time before this offence to the Assistant Station Master’s 

wife, that the appellant had sent a report against him about sending ghee against 

the rules, as railway parcel, are all irrelevant for the purpose of this case, as there is 

the evidence of P.Ws. 8 to 11 also to corroborate the testimony of P.W. 7 relating 

‘to the facts of this case. 

It was urged that it was unlikely that P.W. 7 would have paid a bribe of Rs. 30 
when he nad taken leave and was going away from Paracherla station. But it 
must be remembered that this leave was only for a week, and he had to return 
to duty and join at the same station or at some other station within the jurisdiction 
.of thé appellant. Besides, it is only when a man leaves his place that people become 
apprehensive about the debts or payments due to them from him or promised by 
‘him. The fact that P.W. 7 said that he sent a report to the Anti-Corruption Branch 
about the appellant’s demand for a bribe and that the petition was not traced is © 
also irrelevant for this case. Many a petition is lost nowadays in transit many a 
petition also gets mixed with innumerable other papers in heavy offices like the 
Anti-Corruption department office, and never sces the light cf the day again. But 
even if P.W. 7 is uttering a lie about this, it will only be a “collateral lie” having 
nothing to do with the main offence involved in this, case, and will be unimportant 
and immaterial and can be ignored in view of the corroborative evidence of P.Ws.. 
8 te 11. 

It was lastly urged that there was no proof that the mamool demanded by the 
appellant was an illegal gratification or a bribe. I have already held in Varada- 
desikachariar, Inre}, that modern law attaches little importance to terms like mariyada, 
mamool, etc., but will get into the core of the matter and see what the nature of the. 


_ payment is, and if it is “illegal gratification ”, or a bribe, taken by an officer for 


1s (1919) 2 M.L.J. 443. f ` 
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‘doing a favour or abstaining from ‘doing a disfavour, it will come within the scope 
of section 161, Indian Penal Code. No doubt, some mamools like Pongal, Deepavali, 
Dasara and Christmas mamools, paid to peons as bakshesh may not come within the 
term “illegal gratification ” or ‘‘ bribe’ as they are not paid for showing or for- 
bearing to show favour or disfavour in the exercise of official functions, Mr. Jaya- 
rama Iyer finally conceded that if this mamool, in the circumstances alleged, was 
proved, it will be nothing but a bribe cr illegal gratification falling within the 
‘scope of secticn 161, Indian Penal Code. . 


After a thorough scrutiny of the entire evidence, I am satisfied that the conviction 
of the appellant under section 161, Indian Penal Code, is amply borne out by the 
evidence on record and that it is correct. I accordingly confirm the conviction, 
It was urged by Mr. Jayarama Aiyar.that the sentence was far too severe, taking 
all the circumstances into consideration, and especially the fact that the appellant 
had put in 28 years cf service and that this was his first offence, and that he is sure 
to be dismissed from service, and that the amount involved is only Rs. 30, and that 
P.W. 7 had himself promised to pay the amount and had fixed it for payment at 
Guntur Platform on 15th September, 1949 and then trapped the appellant, and that 
there is no need to send the appellant back to jail to become a hardened criminal 
and a problem to society. I agree. After hearing the learned Public Prosecutor 
‘on the point, I modify the sentence passed on the appellant into imprisonment till 
the rising of the court and a fine of Rs. 500 or, in default, further rigorous imprison- 
ment for three months. Time given till 3 p.m. on 25th October; 1951, for the 
payment of the fine into the sessions court, Guntur, as prayed for. K 


- K.C. | , ; : Sentence modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice SATYANARAYANA Rao AnD Mr. Justice Viswa- 
NATHA SASTRI. : 


Messrs, M. N. Murugappa Chetti and Sons, Tiruppur .. Appellant * 
a. * f ' 
The Commissioner of Income-tax, Madras . .. Respondent. 


Income-tax Act (XI of 1922) (as amended by Act VII of 1939)—Partnership of divided Hindu brothers 
with agreement for managing agency—Hindu undivided family if a ‘person’ in law capable of e: tering into 
managing agency contract as a legal entity—Commission earned under the managing agency agreement—Whether 
individual or joint family income. : 

“The commission earned under a managing agency agreement by a member of a coparcenary 
would prima facie be his individual property or separate property unless it be shown that the rights 
were acquired by utilising any portion of the joint family property as in the case of Haridass Purushottam- 
das, In re, (1947) I.T.R. 124 at 132. The prima facie view that the rights under the managing 
agency agreement acquired by a coparcener would be his individual property may be rebutted by 
showing that the family estate had suffered a detriment as part and parcel of the arrangement under 
which the managing agency rights were acquired. A Hindu undivided family is not a ‘ person’ 
and therefore-it is incapable of entering into a managing agency contract as a legal entity. 

Case referred to the High Court by the Income-tax Appellate Triburial, under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922) as amended 
by section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939) in 66 
R.A. No. 212 (Madras) of 1943-44 on its file for decision. 


V.K. Tiruvenkatachari for S. Swaminathan for Appellant, 

C. S. Rama Rao Sahib for Respondent. 

The Judgment of the Court was delivered by 

Satyanarayana Rao, J-—The short question that arises for consideration in this 
reference is whether the managing agency commission earned by one Murugappa 
Chettiar. is assessable to income-tax as the joint family income of Murugappa and 
his sons. The question formulated in this reference is as follows : 

* Case Referred No. 10 of 1947. ; 5 6th January, 1950. 
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“ Whether on the facts and in the circumstances of the case the Tribunal was right, in holding, 


- that the proportionate income of the managing agents Messrs M. Nanjappa Chettiar and Sons was the 
income of the Hindu undivided Family of Murugappa Chettiar and not the individual income of the 
a: ' 

The facts relevant for the disposal of this reference may be shortly stated : 
On the 12th of May, 1932, Murugappa Chettiar and his brother Chikkanna Chettiar 
entered into a managing agency agreement with the Dhanalakshmi Mills, Ltd.,. 
whereunder Messrs. Nanjappa Chettiar and Sons, the name of the firm of which 
the two brothers are partners was appointed managing agents of the company 
subject to certain conditions and rights enumerated in the agreement. The two 
brothers, at the time when the agreement was entered into, weré admittedly members 
ef a Hindu joint undivided family. On the 7th February, 1941, the two brothers, 
Murugappa and Chikkanna, became divided and the partition is evidenced by a. 
partition deed of that date. The partition was between Murugappa on the one 
hand and Chikkanna on the cther and there was also a division inter se between. 
Chikkanna and his sons. Murugappa also had sons but there: was no division 
inter se between Murugappa and his sons. Murugappa seems to have obtained 
a deed of release on the 2nd April, 1941, from his sons, but that release-may be left 
_ out of consideration as no argument is now based on the strength of that release. 
The partition deed made no reference to.the rights under the managingagency agree- 
ment; nor was there any fresh agreement after partition between Dhanalakshmi 
Mills-and the firm. The firm continues tc marage the company and in the year 
of account 1942-43;.Murugappa, for his share of the managing agency commission, 
obtained a sum of Rs. 26,607. This sum,was treated by the income-tax officer as 
income of the joint family and was assessed as such overruling the objection of 
Murugappa that it was really his individual income and should not have been 
included in the income of the joint family. This decision was upheld by the Appel- 
late Assistant Commissioner and also by the Appellate Tribunal. Hence this 
reference. - f 


Undoubtedly on the date of the assessment, Murugappa and his sons were 


members of a Hindu joint family and Murugappa, the father, is no doubt also the- 


karta of that family. The commission éarned by Murugappa as managing agent 
under the managing agency agreement above referred to can be established to 
be joint family property in ore of two ways: (1) either by establishing that the 
managing agency agreement was in fact obtained on behalf cf the joint family 
and that therefore the commission earned under that agreement must be deemed 
to be property of the family ; or (2) by establishing that the income was earned 


by utilising joint family property or joint family morey or at any rate by utilising. 


the property of the jcint family to its detriment. If none of these is established, 


it must be presumed that the managing agency commission earned by Murugappa ~ 


is his separate and individual property and not property of the joint family. 


Mr. Rama Rao Sahib, learned counsel for the Income-tax Commissioner, tried 
to sustain the decision of the Appellate Tribunal on those two grounds. We may 
here dispose of the basis of the decision of the Appellate Tribunal as it is now con- 
ceded and, indeed it cannot be sustained—that merely because in the previous. 


years Murugappa did not object to the assessment of this commission as income 


of the joint family, the income during the assessment year also must be treated as the 
income of the joint family. It is rather difficult to see on what principle the Appel- 
late Tribunal presumed that the income during the accounting year was also income 
of the joint family merely because on prior occasions Murugappa or Chikkanna did 
not object to the income being treated as the income of the joint family. i 


The contention that the managing agency agreement must be deemed to have 
been obtained on behalf of the joint family may now be considered. The agree- 
ment was entered into in 1932 when Muturgappa and Chikkanna were undivided 
and there is nothing to indicate in the document that it was entered into on behalf 
of, and for the benefit of, the family. The indication, if any, poirts to an opposite 
conclusion for the reason that when the karta of the family at that moment was 
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Murugappa, who was the senior of the two brothers, the agreement was entered 
into in the name of the two brothers, which negatives any presumption that the 
agreement was entered into an behalf of the family. Even a contract entered into 
by a person who happens to be the manager of.the family is prima facie a contract 
entered into in his individual capacity, unless there is a clear indication in the 
* document itself that he entered into it on behalf of, and for the benefit of, the family. 
In this document, which was entered into by the two brothers in their individual 
capacity, there is nothing to support the contention that it was entered‘into on behalf 
of the family. Further, liberty was given under the agreement to the two partners 
of the firm of Messrs.-Nanjappa Chettiar and Sons to take any others also into the 
partnership and the change in the constitution of the firm, or the name and style, 
would not have the effect of affecting in any manner the rights under the managing 
agency agreement. The mere accident that these two persons were members of : 
an undivided family, affords no justification for inferring that the ‘agreement was 
entered into on behalf of the family. Further under the Indian Companies .Act 
as it stands after the amendment of 1936, a joint family as such cannot enter into a 
managing agency agreement for in the definition under séction 2, clause 9-A a 
“managing agent” is defined as meaning “a person, firm or company.” <A Hindu 
undivided family is not a “ person ” and therefore it is incapable of entering into 


"a managing agency contract as a legal entity. 


The next contention is that a large amount was invested by the two brothers 
in purchasing shares in Messrs. Dhanalakshmi Mills, Ltd., and from this it is argued 
that there is utilisation of the joint family-funds and hence the managing agency 
commission earned by the brothers must be deemed to be income of. the family. 
That there is really no connection between the purchase of the shares from and 
out of the joint family funds and the managing agency agreement is made clear 
by the agreement itself as it specifically states that the agreement was entered into 
between the two brothers and the Company in consideration of the firm of Messrs. 
Nanjappa Chettiar and Sons having promoted the Company and not for the reason 
that they purchased the shares in the Dhanalakshmi Mills. There is no qualifi- 
cation prescribed in the agreement that the managing agents should Hold any shares 
in the Company and that they should so hold and continue to hold the shares during 
the continuance of the managing agency agreement. The purchase of the shares, 
the acquisition of the rights under the managing agency agreement, and the agree- 
ment itself are not in any manner connected and therefore it cannot be stated that, 
the joint family property suffered any detriment to any extent by the conduct 
of these two persons in obtaining the managing agency agreement. The shares 
have been earning large dividends, in some years, as large as the face value of the 
hares, and really no detriment was suffered by the family by the purchase of these 
shares. 


The fact that in the previous years the brothers did not object to the assessment 
of the income as joint family income does not at all support the inference that the 
income should be treated as joint family incóme. It may be in the prior years 
that the two brothers, and Iater after partition Murugappa had no objection to 
treat the income of that particular year or years as joint family income. ` But that 
does not have the effect of converting the income to be accrued in future into joint 
family. income on any conceivable principle of Hindu Law. If it is a case of 
blending, it-requires that the property must be in existence before it is actually ` 
blended. It cannot be said that at the tìme the income of the previous years was 
agreed to be treated as joint family income, the income of the assessment year was 
in existence, and it is therefore impossible to invoke.the doctrine of blending to a 
case of this description and to hold that the managing agency commission earned 
during the accounting year must be treated as joint family income. 


The commission earned under a managing- agency agreement by a member 
of a coparcenary would prima faice be his individual property or separate: property 
unless it be shown that the rights were acquired by utilising any portion’ of the joint 
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family property as in the case of Haridas Purushottam, In rel. In that case emphasis 
was laid upon the fact that an asset was sold to the new company, że., the Mills, 
which formed part of the joint family property of the person or persons who entered 
into the managing agency agreement and as stated at page 132 of the report, the 
new company, 7.¢., Messrs. Purushottam Govindji & Co., was appointed managing 
agents and as part and parcel of that arrangement, the Hubli Mills in which the 
assessee admittedly held a share as karta were sold by the partnership to the new 
company. The managing agency therefore was held in that case to have been. 
derived from, or acquired with, the assistance of the joint family. The prima facie 
view that the rights under the managing agency agreement acquired by a coparcener 
would be his individual property may be rebutted by showing, as in that case, that 
the family estate had suffered a detriment as part and parcel of the arrangement 
‘under which the managing agency rights were acquired. This position is not 
inconsistent with the view of Chagla, J., in Ramachandra v. Chinubhai*, where the 
learned Judge observed : , 
“To my mind it is impossible to contend that the mere office of managing agents without any 

benefits attaching to it can never be deemed to be joint family property.” 

The learned Judge in that sentence must have been thinking of a case where no 
detriment to the family estate was involved in the acquisition of the office of managing - 
agents and not a case like the one which was considered in Haridas Purushottam, 
In re’, For these reasons we are of opinion that the decision of the Appellate 
Tribunal is wrong and that the first part of the question referred to us must-be 
answered in the negative. On the second part of the reference we hold that the 
Managing agency commission should have been treated as the individual income 
of Murugappa Chettiar. The assessee who succeeds in this reference is entitled 
to his costs which we fix at Rs. 250. i 


K.C., -< —— Reference answered, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


-PRESENT :—MR. Justice SATYANARAYANA Rao AnD Mr, Justice Raja- 
GOPALAN. 


M. N. C. Murugappa Chettiar and others .- Applicants* 
A 
The Commissioner of Income-tax, Madras .. Respondent. 
Income-tax Act (XI of 1922) as amended by Act (VII of 1939)—Partnership of divided members of Hindu 
family—Managing agensy—Income of each of the members—Whether individual or joint family income. 


Two brothers C and M entered into a partnership under the name and style of M. N. and Sons 
and were appoirited managing agents under an agreement dated 12th May, 1932. Subsequently in 
1941 there was a partition between the branches of M and C and also among G’ssons inter se. After 
C’s death, in 1945, a fresh agreement appointing M and the four sons of C as managing agents was 
made. On the question whether the claim of the Revenue Authorities that the income earned by 
each of C’s four sons under the managing agency agreement entered into in 1945 was the joint family 
property and not their individual income, 


Held, that it was not joint family income, for under the terms of the agreement of 1 941 there was 
no obligation on the part of the managing agents either to advance money or keep any of the assets 
in the hands of the partnership as a condition precedent for exercising their rights under the agree- 
ment or for continuance of the agreement. 

Case referred to the High Court by the Income-tax Appellate Tribunal, under ` 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922) as amended 
by section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939) in 66 
R.A. 184, 185, 186 and 187 (Madras) of 1948-49 on its file for decision. 


V. Balasubramaniam for S. Swaminathan for Applicants. 
C. S. Rama Rao Sahib for Respondent. 





—_—_ 


1. (1947) I.-T.R. 124 at 192. ` - 2. ALR. 1944 Bom. 76 at 79. 
* Referred Gase No. 12 of 1949. 20th September, 1951. 
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The Judgment of the Court was delivered by 


Satyanarayana Rao, F.—The Income-tax Appellate Tribunal made a consoli- 
dated reference in four applications under section 66 (1) of the Indian Income-tax 
Act referring the following question to us for decision :— - 

« Whether on the facts found or admitted, it was rightly held that the share of income derived 
by each of the applicants from the managing agency business of Dhanalakshmi Mills, Ltd., was the 
income of the Hindu undivided family comprising each of the applicants and his respective sons.? ” 
In Referred Case No. 10 of 1947 ' we had occasion to deal with an identical question 
relating to the assessment of another member of the same family as that of the 
applicants. ‘There were two brothers Chikkanna Chettiar and Murugappa Chettiar. 
They entered into a partnerhsip under the name and style of Messrs. M. Nanjappa 
Chettiar and Sons. They were appointed as managing agents of Dhanalakshmi 
Mills, Ltd., under the agreement dated 12th May, 1932. On the 7th February, 
1941, there was a partition between the two branches of Murugappa and Chikkanna 
and also between Chikkanna and his four sons inter se. The question that arose 
for decision in Referred Case No. 10 of 1947 was whether the income earned by 
Murugappa under the managing agency agreement after he became divided from 
his brother was joint family. income in his hands of himself and his undivided son 
or was it an individual income. After a consideration of the various aspects of the 
question presented to this Court in that reference, this Court came to the conclusion 
that it was the individual income of Murugappa and not the joint family income. 
The present reference relates to the income in the hands of Chikkanna’s sons. 
Chikkanna died on 25th Septembér, 1945. Thereafter there was a fresh agreement 
of managing agency between Dhanalakshmi Mills and Murugappa and the four 
sons of Chikkanna ; as the sons became divided from Chikkanna they undoubtedly 
inherited the properties of Chikkanna as heirs-at-law of Chikkanna and not as his 
co-parceners. The Revenue authorities claimed that the income earned by each 
of the four sons of Chikkanna under the managing agency agreement was the joint 
family property and was not their individual income. In this reference the question 
that again arises for consideration is whether the view taken by the revenue autho- 
rities was correct. 


It was claimed on behalf of the Income-tax Commissioner that the managing 
agency agreement was again entered into in 1945 with the sons of Chikkanna as 
they happened to be the sons of Chikkanna and that therefore there was a devolution 
of the right of Chikkanna on his sons, which, it is claimed, was an asset which 
partakes the character of the joint family property. It is rather difficult to follow 
this argument. Merely because these four sons were appointed managing agents 
along with Murugappa, even assuming on the basis that they were the sons of 
Chikkanna who rendered service to the mills, that does not convert the profits 
which they earned under the managing agency agreement property of the joint 
family. No question. of utilisation of any of the joint family funds or of the joint 
family property arises. It is also further contendéd that the property of the family 
was risked because the assets of Chikkanna continued in the mills even after his 
death and only thereafter the sons who inherited the property got it back. But 
in the terms of the managing agency agreement of 1945, there is no obligation on 
the part of the managing agents either to advance money or keep any of the assets 
in the hands of the mills as a condition precedent for exercising their rights under 
the agreement or for continuance of the agreement. In these circumstances it is 
difficult to find any legal basis for coming to the conclusion that the income earned 
by the four sons of Chikkanna under the managing agency agreement is joint 
family property and not their individual income. For these and the other reasons 
given by this Court in the judgment in R. C. No. 10 of 19471, we have no hesitation 
in answering the question referred to us against the Commissioner of Income-tax 
and in the negative. As the assessees have succeeded, they are entitled to costs, 
which we fix at Rs, 250. 


K.C. — Reference answered. 


1, Since reported in (1952) 2 M.L.J. page 17. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SATYANARAYANA RAO AND MR. JusTICE RAJAGOPALAN. 


` The Singareni Collieries Co., Ltd., by agents Messrs. Best & Co., 
Ltd. .. Applicant* 


v. 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), sections 4 and 42 (3)—Incorporated company with registered office in 
Hyderabad owning collieries there and selling in British India coal to various concerns through their secretaries 
and managing agents in Madras—Income received if assessable to Indian income-tax. 


An incorporated company with its registered office in Hyderabad owning collieries there sold in 
British India coal to various concerns through their secretaries and managing agents who were in 
Madras. The secretaries received the cheques for the goods sold and were authorised to deposit the 
monies in the National Bank of India at Madras and in such other Banks as the Company may direct. 
In the circumstances the finding of the revenue authorities that the receipt of the profits was in British 
India was warranted on the facts. There is a business connection and where it is not possible to 
determine whether the profits accrued or arose or were received in British India there was justification 
for applying section 42 (3). 5 

Case referred to the High Court by the Income-tax Appellate Tribunal under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922) as amended + 
‘by section 92 of the Income-tax (Amendment) Act, 1939 (Act. VII of 1999) in 
66 R.A. Nos. 121 to 125 (Madras) of 1946-47 on its file. 


O. T. G. Nambiar instructed by Messrs. King and Partridge for Applicant. 
G. S. Rama Rao Sahib for Respondent. l 
The Judgment of the Court was delivered by 


. Satyanarayana Rao, J.—Under the directions of this Court, under section 66 (2) 
of the Income-tax Act the following four questions were referred to us by the 
Appellate Tribunal :— — 

“ (1) Whether on the facts and in the circumstances of the case, the profits on the sale of coal 
to (1) State-managed and company-managed railways in British India, (2) the Madras Electric 
Supply Corporation, Limited, and other customers in British India (marked out by the Appellate 


Tribunal) constitute profits accruing or arising in British India within the meaning of section 4 of 
the Indian Income-tax Act? 


(2) Whether on the facts and in the circumstances of the case the profits on the sale of coal were 
received by the assessee company in British India within the meaning of section 4 (1) (a) of the said 
Act ? . ~ 


(3) Whether on the facts and in the circumstances of the case, the profits on certain sales of coal 
to customers in British India, other than those mentioned in question (1) accrued or arose to the 
assessee company directly or indirectly through or from a business connection in British India within 
the meaning of section 42 (1) of the Indian Income-tax Act? 


(4) Whether, on the facts and in the circumstances of the case, section 42 (3) of the Indian 
Income-tax Act. is applicable to the profits assessable as received under section 4 (1) (a) and as 
accruing and arising under section 4 (1) (c) of the Income-tax Act ?” 

In the statement of the case and the Appellate Tribunal’s order the contention 
between the parties were narrowed down considerably in view of the elaborate 
orders of the Appellate Assistant Commissioner and the Income-tax Officer. The 
assessee is a limited company incorporated under the Hyderabad Companies Act. 
It has its' registered office at Singareni Collieries, Deccan, outside British India. 
Messrs. Best & Company, Limited, Madras, were appointed under two deeds of 
25th November, 1931, secretaries and managing agent of the company on a remune- 
ration stated in the agreement. Extensiv- business in coal was carried on by Messrs. 
Best and Company on behalf of the company under which coal was sold under 
contracts to State-managed and company-managed railways in British India, 
to the Madras Electric Supply Corporation and also through brokers or agents in 
‘specified areas in British India. A large volume of business amounting to several 
lakhs was done by the company. As the company is resident outside British India, 
f . 2 





* Case Referred No. 23 of 1949. . . 2oth September, 1951. . 
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the question raised was whether its income was to any extent assessable under the 
Indian Income-tax Act. Its income could be assessed to tax, if it accrued or arose 
‘or was received in British India, or if there was a business connection within the 
meaning of section 42, in which case there would be an-apportionment under 
section 42 (3). It was found by the Appellate Tribunal that the contracts for sale 
of the goods were accepted in British India, and that the cheques for the payment 
of the price were received in British India. In fact, it was admitted by the counsel 
who appeared before the Appellate Tribunal that the cheques ox the treasury 
orders for payment of coal supplied by the assessee were drawn on the banks in 
India and were received by Messrs. Best and Company, Limited, who, however, 


passed them on to the colliery office situated in th. State of H.E.H. the Nizam of: 


Hyderabad for encashment. On these facts it was found that the profits not only 
accrued or arose in British India but that they were also received in British India. 
It was further found on the facts that there was a business connection to justify an 
apportionment in cases where it was not clear whether the income accrued or arose 
or was received in British India. 


It was contended on behalf of the assessee by Mr. Nambiar that on the facts 
as stated in the statement of the case it was not possible to sustain the conclusion, 
that the income was received.in British India. We are not prepared to accept 
this contention, His contention was that the cheques were received no doubt in 


British India and were also drawn on banks in British India; but they were sent’ 


for collection to the Imperial Bank at Secunderabad, and thereafter there was 
nothing to show that they were received by the agents at Madras. It was pointed 
by Mr. Rama Rao Sahib, the learned advocate for the Income-tax Commissioner, 
that before the Appellate Assistant Commissioner the assessee was asked to produce 
a copy of his account with the National Bank at Madras ir order to determine the 
method and the manner in which the cheques were realised. It must be remembered 
that under, the managing agency agreement Messrs. Best and Company were autho- 
rised to deposit the monies in the National: Bank of India at Madras and in such 
other banks as the company may direct. There is no evidence of any direction 
by the company that Messrs, Best and Company were authorised to deposit monies 
in any other bank or banks than the National Bank of India, In answer to a querry 
put by the Appellate Assistant Commissioner-as noted by him ir his order it was 
stated on behalf of the assessee that he was not in-a position to produce a copy of 
his account with the National! Bank of Irdia, and that he had no objection for any 
adverse inference that might be drawn against him by reason of the non-production 
ofsuch account. In view of this very important circumstance it was rightly assamed 
by the revenue authoritics that the amount after collection must have found-its way 
into the Natioral Bank at Madras, and the finding, therefore, that the receipt 
of the profits was in British India was perfectly warranted on the facts as found 
by the Appellate Tribunal. From this point cf view it is unnecessary to go into 
the question, which has also been decided by the Appéllate Tribunal, whether 
the profits did not accrue or arise in British India. However, on the facts as 
stated by them, we have no hesitation in agrecing with their conclusion. There is 
a business connection which has been found by the Appellate Tribural, and in 
view of that, in cases in which it is not possible to determine whetaer the profits 
accrued or arose or were received in British India there was justification for applying 
‘section 42 (3). - 


‘It follows that, the questions which have been referred to us must be answered 
against the assessee. As the assessee has failed, he must pay the costs of the Income- 
tax Commissioner which we fix at Rs. 250. ` 


KS. - ; a a | Reference answered. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
$ l ` PRESENT :—MR. JUSTICE BASHEER AHMED SAYEED. 


The Governor-General in Council owning the B.B. & C.I. Railway 
represented by the Gereral Manager ..  Petitioner* 
; v. ; 
Ajithbhai Jayanthilal &.Co., by partners S. M. Patel and others Respondents. 


Railways Act (IX of 1890), section 77—Goods carried by two Railways—Loss of goods in transit—Notice 
to one of the Railways—Correspondence between the two Railways regarding loss—Claim against the second 
Railway—Absence of notice, as prescribed to such Railway—Effect. 


. The object and intention of section 77 of the Railways Act is merely to put the railway on 
notice so that time may be made available to the railway to investigate such claims and meet 
them out of Court wherever possible. It is to prevent dishonest claim for loss when owing to delay 
it might be impossible to trace the transaction and is intended as a weapon of defence against fraud 
not as a Means to enable the Railway authorities to deprive the customers of their just dues. 


‘ There is sufficient compliance with section 77 if notice had been received by the Railway and 
the method by which it is received is a matter which is of comparative unimportance and a deviation 
from the methods prescribed in the section will be only an irregularity. 


Where goods have been carried by the M. & S. M. Railway and B. B. and C.I. Railway and there , 
was a loss in the transit and the loss was due to the misconduct of the employees of the B. B. and G.I. 
Railway and therefore of the administration, and notice was given of this loss to the M. & S. M. 
Railway who went into correspondence with the B. B. and C. I. Railway long before the expiry of 
the six months period prescribed under section 77 of the Act, 


Held, that section 77 of the Act had been complied with and that the B. B. & C.I. Railway is 
liable for the loss. 


Petition under sections 115 and 151 of Act V of 1908, praying that the High 
Court will be pleased to revise the order of the Court of the Small Causes at Madras 
in N.T.A. No. 308 of 1947 in S.G.S. No. 1154 of 1947, dated 19th February, 1949. 


Messrs. King and Partridge for Petitioner. 


D. Ramaswami Atyangar and L. Krishna Das for Respondent. 
The Court delivered the following 


JupemenT.—This civil revision petition is by the Governor-General in 
Council owning the B.B. & C.I. Railway represented by the General Manager 
seeking to set aside the decree passed by two Judges of the Presidency Small Causes 
Court, Madras, in a New Trial Application preferred by the respondent against 
the judgment of the Chief Judge of the Court of Small Causes, Madras, dismissing 


the claim for loss sustained by the respondent by the failure of the company to 
deliver one bale of textiles. 


Both the trial Judge as well as the two judges who heard the New Trial Appli- 
cation came to the conclusion that the loss of one bale of textiles consigned by the 
respondent was due to'the misconduct of the railway administration itself and 
not by any other agency outside the railway administration. Both are of the 
definite opinior that some of the railway employees were responsible for the loss of 
this one hale in question. The misconduct of the employees of the administration is 
certainly the misconduct of the administration itself. On this pcint, there is no 


question raised by the petitioner. Besides, it being a finding of fact, no question 
can be raised either. 


The main question that has been argued before me by the learned counsel 


for the petitioner is that section 77 of the Indian Railways Act has not been complied 
with. Section 77 lays down thus: ' 


“ A person shall not be entitled to a refund of an over-charge in respect of animals or goods 
carried by railway or to compensation for the loss, destruction or-deterioration of animals or goods 


delivered to be so carr ed, unless his claim to’the refund or compensation has been preferred in writing 


by him or on his behalf to the railway administration within six months from the date of the delivery 
of the animals or goods for carriage by railway.” ; 


t 





* C. R. P. No. 1411 of 1949. 4th September, 1951. 


` 
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The learned trial Judge relying upon the language of the section has brushed 
aside the authorities quoted before him by the respondent.and came to the conclusion 
that he failed to see how a statutory requirement can be got over by an appeal to its. - 
objects and reasons, howevcr. good: it may be. He further stated that no decision 
of this Court had been cited to that effect bifore him. On the other hand, the two 
Judges who heard the New Trial application have placed reliance upon the decision 
in Shamsul Hug v. The Secretary of State for India in Council! and Govindlal v. 
Governor-General in Council, and came to the decision that the objecteof the section 
and the intention of the Legislature underlying this section should be looked into 
and that it should not be interpreted in too strict a' manner to: deprive the 
plaintiff of his legitimate right to claim the loss from the railway administration 
‘for non-delivery of goods consigned. The learned counsel for the petitioner has 
invited my attention to the decision in Fast Indian Railway Co. v. Jethmull®, which 
reversed the judgment of Tyabji J., and held that the strict compliance of section 
77 was required before any person could be entitled to claim a refund or 
compensation for the loss of property entrusted to the railway administration. 
If this decision had stood by itself, probably I would have been -inclined to 
agree with the learned counsel for the petitioner. But the learned counsel for 
the respondent invited my attention to a decision in M. @ S. M. Railway Co., 
Lid., v. Haridoss Banmalidas*, which has.also been cited by the learned counsel 


for the petitioner. In that decision at page 884 Spencer, J., has observed as 
follows :— a, : 


“ If ‘ destruction ’ is to include deliberate acts of the company, or its servants, I cannot see why 
the word ‘loss’ should only apply to cases where the goods have been mislaid. If the company is 
liable for negligence it must a fortiori be liable for wilful acts. I think the intention of the Legislature 
in inserting section 77 into the act must have been that by requiring notice to be given before claims. 
are put in, the company might have time to investigate such cases and meet the claims of persons who 
have suffered loss, if possible out of Court. The word ‘loss °’ in the English language, is, in my opinion, 
sufficiently wide to cover cases where the goods are not forthcoming either from deliberate acts or 
from acts of negligence and I see no reason to confine it only to cases of the latter kind.” 


In this case the finding,as already observed, has been that the loss has accrued 
due to the misconduct of the employees of the company to whom the gocds were 
originally consigned. In the above decision, Spencer, J., made it clear that the 
intention of the section is merely to put the compary on notice so that time may be 
made available to the company to investigate such claims and meet such claims out 
of Court wherever possible. While this decision does not help to any extent the 
learned counsel for the petitioner, in my opinion, it does lay down the rule that 


should be observed in considering whether the requirement of section 77 have been. 
complied with or not. - 


In Mahadeva Aiyar v. South Indian Rajlway®, Kumaraswami Sastri, J. has observed 
while considering section 140 of the same Railways Act to the following effect : 


“ The object of the section is to see that the company gets notice and there is no magic in the 
methods provided for by the section to see that it reaches him, if as a matter of fact the notice’ comes 
into his hands. Supposing the plaintiff adopts the method of sending the notice by post without 

‘registration and the agent admits receipt of the notice which is otherwise valid, there is no reason for 
holding that non-registration is such a vital defect that it invalidates the notice . . H 


So far as notices of action are concerned, the substantial point is whether they reached the person 
to whom the law requires notice to be given and the method by which he received it is a matter which 
is of comparative. unimportance and a deviation from the methods prescribed in the section will, 
in my opinion, be only an irregularity 2 


He further goes on to observe : . 
“Iam of opinion that Woods v. Mehar Ali Bepari®, Periannan Chetty v. The Scuth Indian Railway Co.” , 
M. & S. M. Railway Co. v. Bhimappa® and Seshachalam Chetty v. The Traffic Manager, the Nizam s Guaranteed 


State Railway Co.,°, were rightly decided and would follow them in preference to the decisions that 
put a strict and literal interpretation on clauses (a), (b) and (c) of section 140.” 


eee eee 





I (1920) 57 Cal. 1286. 135 (F.B). ` 

2. I.L.R. (1947) Nag. 369. 6. E 4 M L.T. 427: 13 C.W.N. 24. 
3. EE I.L.R. 26 Bom. 669. 7. (1898) I.L.R. 22 Mad. 1937. 

4. (1918) 35°'M.L.J. 35 : I.L.R. 41 Mad. 871. 8. a 23 M.L.J. 511 

5 ee 36 Mad. 65 


(1921) 42 M.L.J. 202: LL.R. 45 Mad. 9. 
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No doubt, in that case, the question arose as to whether leaving a notice in the 

hands of the Traffic Manager of the company was sufficient compliance of section 140 

of the Railways Act. Nevertheless, the principle as to the method or the form in 

which notice should be considered sufficient to the railway‘administration has been 

laid down. What has been made applicable to section 140, I fail to see why should 

not be made applicable by analogy to section 77 of the Act also. In this case, 

though direct notice was given to B. B. & C. I. railway only in.November, 1946, 

still notice seat to the M. & S.M. Railway Company, had been given sufficiently 

in time and the M. & S.M. Railway had already entered into correspondence 

with the B. B. & C. I. railway long before the expiry of the period of six months 

required for the notice. Exhibit P-6 is material in this connection. Under that 
‘document, the M. & S. M. Railway admitted that they were in correspondence 

with the foreign railways. The question is whether notice of the loss of the goods 
belonging to the plaintiff had not been brought home to the B. B. & C. I. railway 
by the correspondence which had taken place between the M. & S. M. Railway 
and the B. B. & ©. I. Railway and whether in thoSe circumstances, the B. B. & G. I. 
Railway could not be taken to have had notice of the loss in respect of which com- 
pensation was claimed. Following the principle laid down in the two decisions 

cited above and also in Shamsul Hug v.. The Secretary of State for Indiat, I am inclined 

to think that in such cases, the intention of the Legislature in having inserted. section * 
77 in the Railways Act should be a very relevant consideration in deciding as to 

whether the company had or had not notice of the loss suffered by the plaintiff. 

In Shamsul Hug v. The Secretary of State for Indiat, Lort Williams, J. stated very 

definitely that the object of the section is to prevent dishonest claim for loss when, 

owing to delay, it might be impossible to trace the transaction and that it was 

- intended as a weapon of defence against fraud, not as a means to enable the 

railway authorities to deprive their customers of their just dues. I entirely agree 

with this observation and I think that in the circumstances of the present case, 

these observations would apply. In addition to this, there is further the decision 

in Govindlal v. Governor-General in Council, cited by the learned counsel for the 

respondent. Niyogi, J. observed as follows in that decision : 


“ Both the railway companies have admitted that the loss of one bale had occurred in transit. 
That ad nission itself dispenses with the enquiry into the validity or invalidity of the notice of the 
claim made by the plaintiff since as pointed out in Shamsul Hug v. Secretary of State for India in Council? 
section 77 of the Railways Act is only intended to give an opportunity to the railway company 
to make satisfactory investigation.” 


No doubt, even in that case, a notice was given to the Superintendent-General within 
six months and not to the railway administration as such but it was considered 
sufficient to bind the railway company in terms of section 77 of the Railways Act 
even though the Superintendent-General had not been technically authorised to 
receive notice under that section. But, in this case, both the railway 
administrations are part and parcel of the same system of railways and 
notice to the administration who the plaintiff thought, was directly 
responsible to deliver the goods, should be considered sufficient when that 
notice had been somehow brought to the notice of the other administration 
from whom the plaintiff seeks to claim relief. The M. & S. M. Railway 
was until a certain stage thought to be the appropriate quarter where the plaintiff 
could lay claim for compensation. But, as it turned out that the proper quarter 
was B. B. & C. I. and as gathered from the evidence on record, the M. & S. M. 
Railway duly entered into correspondence with the B. B. & C. I. railway and the 
B. B. & C. I. railway had notice of the loss of the property which should have 
been delivered to the plaintiff even long prior to the expiry of the six months period, 
it must be stated that the B. B. & C. I. railway had notice and that section 77 of 
the Act had been sufficiently complied with considering that the objects of the 
section was not to deprive customers of their legitimate right but only to enable the 


” 
. 








1. (1930) I.L.R. 57 Cal. 1286. 2. I.L.R. (1947) Nag. 369. 
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railway administration to have sufficient time to anvestigate the claim set up without - 
allowing the parties to resort to litigation. 


In this view, I think that the ‘decision of the two Judges of the Small Cause 
‘Court has to be upheld and this petition has to be dismissed, and is accordingly 
‘dismissed. The petitioner. will pay the respondeni’s costs. 

V.P.S. 7 — Petition dismissed. 


y 


IN- THE HIGH COURT OF JUDICATURE AT MADRAS, 
Presewr :—MR. JusTIcE “aes Rao. 


-Messrs. Katta Adinarayana and Brothers .. Petitioners * 
A 
“The State of Madras, represented by the Commercial Tax ; 
, Officer, Bellary. and.another .. Respondents. 


Madras General Sales Tax Act (IX of 1939)—Party aggrieved by the administration of Act—Remedy 
available in ordinary civil Court—Writ of certiorari, whether lies. 


In view of the judgment in Province of Madras v. Satyanarazanamurthi, (1951) 2 M.L.J. 340, the 

ejurisdiction of ordinary civil Court is not ousted when a party is aggrieved by the administration of 

an Act like the Madras General Sales Tax Act of 1939. While therefore other effective remedies are, 
available to a party, he should not seek to quash proceedings by a writ of certiorari. 


Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therewith, the High Court will be pleased 
to issue a writ of certiorari calling for the papers in (i) the order in B.P. Rt. No. 
810/51, dated 14th May, 1951, from the Board of Revenue, (ii) the order dated 
gth February, 1951, in Appeal Petition- No. 268/50-51 of the Commercial Tax 
Officer, Bellary, and (iii) the order, dated 2nd March, 1951, in assessment No. A-2 
No. 1407/48-49 ° of the Deputy Commercial Tax Officer, Phodipuy, and quash 
the aforesaid orders. 


T. S. Narasinga Rao and M. Balachandrudu for Petitioners. 
The Government Pleader (P. Satyanarayana Raju) for puna 


The Court made the following 


Orver.—This is an application for issuing a writ of certiorari to quash the 
orders of the Board of Revenue dated 14th May, 1951 of the Commercial Tax 
Officer, Bellary, dated gth April, 1951 and of the Deputy Commercial Tax Officer, 
dated 2nd March, 1951. The Deputy Commercial Tax Officer assessed the peti- 
tioner for sales-tax for the year 1948-49 in a sum of Rs. 2,22,490-2-9. He filed. 
an appeal against that order to the Commercial Tax Officer, Bellary, but that 
‘appeal was dismissed, on gth April 1951. When he filed a petition to the Board 
of Revenue that was rejected on 14th May, 1951. The petitioner seeks to set aside 
those orders on the ground that they are illegal and contravenes the provisions 
of the Act. 


The learned Government Pleader raised the preliminary objectiorf that the 
‘petitioner has other adequate and effective remedy by way of filing a suit in a civil 
court and therefore this applicatidn should be dismissed. In the Province of Madras 
YV. Satyanarayanamurthi}, Govinda Menon and Basheer Ahmed Sayeed, JJ. held that ` 
“the Madras General Sales-tax Act of 1939 with its subsequent amendments has 
not ousted the jurisdiction of the ordinary civil courts when a party is alleged to 
have been aggrieved by the administration of the Aci, and that 


“suits alleging that sales tax was illegally levied against the plaintiffs and that excessive 
=mounts were collected from them as sales-tax are maintainable.” = - 





` 7 
* W. P. No. 245 of 1951. gth November, 1951. 
I. (1951) 2 M.L.J. 340. 
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This judgment was delivered on 26th April, 1951. The petitioner could have filed 
a suit in a civil court for the relief which he now seeks to obtain in this writ. As he 
has other effective remedy, this application is dismissed with costs. Advocate’s. 
fee Rs. 100." 


K.C. ——— Application dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT *—Mnr. P.V. RAJAMANNAR, Chief Justice, AND MR. JUSTICE VENKATA- . 
RAMA AYYAR. 


V. Nagalingam Servai and others .. Petitioners, * 


r Railway platform—Licences for sale of articles on platforms cancelled—tf an infringement of fundamental’ 
rights. 


There is nothing illegal in the State, when it took up on itself the Railway Administration in 
April, 1951,in its act of cancelling licences previously granted to vendors selling articles on the plat- 
form of a Railway station. The Railway platform being the private property of the Railways there 
has been no infringement of the fundamental rights of petitioners by the State in revoking licences 
granted to them. 

_ Petition praying that in the circumstances stated in the affidavit filed therewith: 
the High Court will be pleased to issue a writ of certiorari calling for the records. 
regarding the cancellation of the petitioner’s licences by the order No. I.R.R./11/112, 
dated 28th September, 1951 of the Chief Commercial Superintendent, Southern. 
Railway, Catering branch, Trichinopoly junction, and quash the order thereon. 


Arunachalam and Jagannatha Das and Company for Petitioners. 
The Order of the Court was delivered by 


The Chief Justice —The petitioners have been for a long number of years vending. 
various articles in the platforms of the Madhurai junction under permission granted 
to them originally by the South Indian Railway Company, Limited. They were 
granted licences and a monthly fee was being collected from them. From the ist 
April, 1951, the Government have taken over the railway. On the 28th Septem- 
ber, 1951, a notice was served on the petitioners cancelling the licences. issued to 
them with effect from 1st November, 1951. This application is for the issue of di- 
rections or orders appropriate to the case regarding the cancellation of these licences.. 


It may be that this action on the part of the railway authorities is likely to cause 
great hardship to the petitioners as they would be thrown out of employment ‘and 
deprived of the means of earning their livelihood by carrying on this business. 
But the learned counsel for the petitioners has not been able to establish any right 
in the petitioners which we could enforce as against the State. Admittedly the 
railway platform must be deemed to be the private property of the railway depart- 
ment of the Government and the position of the petitioners was that of bare licencees. 
Undoubtedly the licence is not coupled with any interest and can be revoked at 
any time and without any reason. It may be that the railway authorities intend 
to grant the right of vending to a single individual. But it is not for us to criticise 
the policy of the railway administration. All that we can say is that there is 
nothing ‘illegal in such a course. We are not convinced that any fundamental 
right of the petitioners has been in any manner infringed by the action of the railway 
authorities. The application is dismissed. : 


K.C. . Application dismissed, 
‘ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice SATYANARAYANA Rao AND Mr. Justice RAGHAVA Rao. 


Rao Bahadur R. Guruswamy Naidu, Udumalpet .. Applieant * 
v. 
"The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922) as amended by Act (VII of 1939), section 10—Assessee spending' money to 
acquire a share in a partnership—Expenditure, whether revenue expenditure. 


Where an assessee purchased for his exclusive benefit the interest of one of four partners of a 
business owning a five annas share in the existing partnership, on the question whether his expendi- 
ture for acquiring that asset which was a profit yielding one could be construed a revenue expenditure. 


Held, that it was not a revenue expenditure but a capital expenditure. 


Case Referred to the High Court by the Income-tax Appellate Tribunal, 
under section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922), as amended 
by section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939) in 66 
R.A. 199 of 1948-49 (Madras) (I.T.A. No. 1463 of 1947-48, Assessment year 1942- 
43) on its file for decision. 


M. Subbaraya Ayyar for Applicant. 
C. S. Rama Rao Sahib for Respondent. 
The Judgment of the Court was delivered by 


Satyanarayana Rao, F7.—The Income-tax Appellate Tribunal, Madras Bench, 
have referred to us for decision under section 66 of the Income-tax Act the following 
question : f oy 

“ Whether on the facts and in the circumstances of the case, the payment of Rs. 1,14,000 by 


the assessee for the purchase of the interest of Palaniappa Chettiar in the managing agency firm o 
Bhagyalakshmi & Co., was properly treated as capital expenditure.” : 


The assessee is one of the partners of Bhagyalakshmi & Co., who are the agents 
of Palani Andavar Mills, Limited. The remuneration of these managing agents 
consisted of a monthly payment of Rs. 1,000 and a percentage commission on various 
items. There were four partners, G. T. Venkataswami Naidu and Brothers, 
Palaniappa Chettiar, the assessee and Venkatasubba Naidu. Their shares were six 
annas, five annas, two annas six pies and two annas six pies respectively. The 
assessee purchased the interest of Palaniappa Chettiar in’ the managing agency 
firm for a consideration of a sum of Rs. 1,14,000 paid by him to Palaniappa 
Chettiar. In the assessment year he claimed that that amount should be 
deducted as a revenue ‘expenditure and should not be treated as a capital 
expenditure. This contention was negatived by the Revenue Authorities and at his 
instance the question stated above was referred to us. 


On the facts as stated above the answer that we should give to the question 
does not admit of any serious doubt. It is not a case where any fresh capital was 
put into the partnership with a view to increase its profits. ‘The assessee purchased 
for its exclusive benefit the interest of Palaniappa Chettiar, one of the partners 
who owned a five annas interest in the partnership. For acquiring that asset 
which was a profit-yielding one he had to expend this amount. It is in the nature 
of capital expenditure for acquiring a profit-yielding asset. In such circumstances 
it is impossible to accept the contention strenuously pressed on behalf of the assessee 
by Mr. Subbaraya Ayyar his learned advocate, that it is really in the nature of a 
revenue expenditure. We think that the view taken by the Revenue Authorities 
is correct and that the question referred to us must be answered in the affirmative 
and against the assessee. The assessee should pay the costs of the Commissioner 
of Income-tax which we fix at Rs. 250. 


K.C. a: l Reference answered. 





* Case Referred No. 14 of 1949- i rgth September, 1951. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
PRESENT :—MR. Justice SATYANARAYANA Rao AnD MR. Justice RAJAGOPALAN. 


RM. G. Sundararamier Radhakrishnier &-Co. ; .. Applicant * 
v. 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), section 10 (2) (xv)—Assessee entering into oral agreement with another in 
Ceylon—Export of ‘zoods—Amount paid as commission to the person in Ceylon for obtaining of licence in Ceylon, 
ete.—Whether amount expended wholly and exclusively for purposes of business. 

Where an assessee who was trading in piece goods was exporting goods to Ceylon and during 
the assessment year it was necessary to obtain a licence in Ceylon and for that purpose he entered 
into an agreement with one, K, to give himas his commission, half of the profits on the transaction, 
that is exports to Ceylon, on the question whether the amount given to K was to be excluded from 
assessment on the ground of its having been laid out or expended wholly and exclusively for the 
purposes of business under section 10 (2) (xv) of the Act. ; 

Held, that the agreement being oral from the statement of the assessee himselfin form and substance, 
apart from the description as commission, it was really a case of division of profits. It was not a 

-question of capital expenditure. It was not a question of money expended wholly or exclusively for 
purposes of business. Hence section 10 (2) (xv) would not apply. 

Case referred to the High Court by the Income-tax Appellate Tribunal , 
„under section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922) as amended 
by section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939), in 66 
R.A. Nos. 561-and 562 (Madras) of 1948-49 on its file for decision. 


K. Srinivasan for Applicant. 

C. S. Ramà Rao Sahib for Respondent. 

The Judgment of the Court was delivered by 
Rajagopalan, 7—The question for decision is : 


ase “£ are on the ae and in the circumstances of the case, the applicant was entitled to the 
eduction of Rs. 5,127 in the assessment year 1945-46 and Rs. 4,742, in the assessment year 1946- 
under section 10 (2) (xv) of the Indian Income-tax Act.” 7 D 
_ The facts were not really in dispute even before the Appellate Income-tax 
Tribunal. The Tribunal reported : 

“It was admitted that the agreement on the basis of which the payments had been made was 
only oral, and that Karuppan Chettiar did not do anything for the business, apart from helping in 
securing the licence which enabled the assessee to export cloth to Ceylon. - That there was such an 
agreement to pay Karuppan Chettiar, that Karuppan Chettiar helped him in obtaining a licence 
end tee Se Chettiar was paid the sums referred to above were not in dispute before 

e Tribunal.” : 


Learned counsel for the applicant pointed out that the assessee, who was 
trading in piece-goods was exporting goods to Ceylon in the past, one of the importers 
in Ceylon being Karuppan Chettiar himself. During the assessment years, how- 

` ever, it was necessary to obtain an import licence in Ceylon. The further case of the 
assessee was that without the help of Karuppan Chettiar, i.e., without the accounts 
he produced to prove that in the past, the assessee had been exporting piece-goods 
to Ceylon {o persons including Karuppan Chettiar, it would not have been possible 
for the assessee to obtain that import licence. The assessee applied for the licence 

Karuppan Chettiar produced the evidence, and the assessee obtained the licence: 
It was for these services that the assessee entered into the agreement with Karuppan 
Chettiar, to give him as his commission half of the profits on the transactions, i.e. 

exports to Ceylon. The exports in the assessment years were partly to Karuppan 
Chettiar himself and partly to others. j 


Under section 10 (2) (xv) of the Income-tax Act, any expenditure (not being 
in the nature of capital expenditure or personal expenses of the assessee) laid out 
or expended wholly and exclusively for the purposes of such business, profession 
or vocation can be excluded. It is for the assessee applicant to show that the 
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expenditure he incurred by payment to. Karuppan Chettiar in the two years of 
assessment was expenditure which was not only not in the nature of capital expen- 
diture but was expenditure “laid out or expended wholly and exclusively for the 
purposes of such business.” f t 


The agreement between Karuppan Chettiar and the assessee was oral. The 
terms thereof were not clear ; but it was conceded before the Income-tax authori- 
ties including the Income-tax Appellate Tribunal that it was out of the profits 
arising from the export business‘to Ceylon that Karuppan Chettiar wås to be paid, 
the payment being ‘half of those profits. No doubt learned counsel for the assessee 
drew our attention to the entries in the account books, which showed the payment’ 
to Karuppan Chettiar as-commission. It was again shown as commission and as 
an expenditure incurred in the final profit and loss account which the assessee: 
‘cast. But on the statement of the assessee himself, in form and in substance, apart 
from the description as-commission, it was really a case of division of profits. It was 
not a question of capital espenditure. It was not a question of money expended. 
wholly and exclusively for the purpose of the business which the assessee carried on. 
The pattials which the assessee as an exporter sent to the importers in Ceylon gave 
the price, which included the assessee’s margin of profit. There were three pattials 
in one year and four pattials in another which exhausted the quota available to the 
assessee for export to Ceylon. On that business for the assessment year having 
been concluded, the amount realised as profits on each of the transactions during the 
year was ascertained and half of it was credited:to Karuppan Chettiar in the assessee’s 
books, and that was again shown as an item of expenditure in the final profit and 
loss account of the assessee. That did not however, prevent its being a case of 
division of profits, profits already ascertained with reference to the export business, 
îe., an item of the assessee’s. business involved in the export of goods to Ceylon. As 
we said before, it was really in form and in substance a division of ascertained 
profits, and as such the assessee was rightly held not to be entitled to any deduction 
of Income-tax. Section 10 (2) (xv) does not apply to those two items of expen- 
diture, and that is our answer to the question: As the assessee has failed he must 
pay the costs of the Commissioner of Income-tax which we fix at Rs. 250. 


K.C. —— Reference answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE RAMASWAMI. 


Pallothu Seetharamayya .. Petitioner * 
v. . . i 
Manda Anjayya .. Respondent. 


Civil Procedure Code (V of 1908), Order 37, rule 3—Summary suit—Leave to defend—Grant of—Triable 
issue raised in defence—Leave if could be conditional. 

On an application under rule 3, Order 37, Civil Procedure Code, for leave to defend a suit, the 
lower Court came to the conclusion that the defence was not bona fide and therefore laid a condition 
on the ‘defendant to deposit the amount of the suit into Court -and gave time for the same. On’ 
revision, ' 5 

Held, that the decision in Kesavan v. South Indian Bank, (1949) 2 M.L.J. 70, harmonised the appa- 
rent conflicts of decisions and laid down the true standard which ought to guide the Courts in 
granting leave to defend in under-chapter suits. Therefore once a triable issue is raised, it should. 
not entitle the defendant to get leave to. defend unconditionally. The Court can certainly impose 
-conditions when it feels that the defence lacks bona fides. a 


Petition under section 115 of Act V of 1908 praying that the High Court will. 
be pleased to revise the order of the Court of the Subordinate’ Judge, Vijayawada, 
dated 11th September, 1951 in C.M.P. No. 2071/51 in O.S. No. 129 of 1951. 


K. Umamaheswaram and U. Sethumadhava Rao for Petitioner. 
P. R. Ramachandra Rao for Respondent. ° 





* C. R. P. No. 1451 of 1951. grd March, 1952. - 
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The Court made the following 


OrvrR.—This is. a civil revision petition filed against the order made by the 
learned Additional Subordinate Judge of Vijayawada in C.M.P. No. 2071 of 1951° 
in O.S. No. 129 of 1951. : 


+ 


C.M.P. No. 2071 of 1951, was an application made by the defendant under 
Order XXXVII, rule 3, Civil Procedure Code, for leave to' defend the suit. The 
learned Subaxdinate Judge came to the conclusion that the defence was not a bona 
Jide one and therefore gave leave to the defendant to defend on his depositing the 
suit amount into Court and time was given for doing so till 25th September, 1951. 


The contest before me in this Civil Revision Petition is two-fold, viz., that 
first of all, when the learned Subordinate Judge had come to the conclusion that 
on the defence put forward there was a triable issue he should not have imposéd 
any condition and secondly, that on the facts the defence put forward could not be 
considered to be lacking in bona fides. 


Point 1.—The object of this rule requiring that leave to defend should be obtained 
in suits under summary procedure is to ensure that in this class of suits the 
defendant does not unnecessarily prolong the litigation and prevent the plaintiff 
from obtaining a decree early by raising untenable and frivolous defence. But ať 
the same time it could never have been intended by the Legislature or by Courts 
that this rule should be so worked as to practically deprive a man of his right of 
defending a suit in Court even when he hasa good defence. ~* f 


Therefore we have to steer clear between two extremes, viz., readily giving 
leave as soon as there is a triable issue whether that issue is either bona fide or unten- 
able, and secondly, practically withholding leave by imposing onerous conditions - 
unless the defendant demonstrates at that stage that the plea raised by him was a 
cast-iron answer to the claim of plaintiff. 


On account of this necessity to steer clear between these two extremes the 
decisions of this Court have been veering from one side to the other of course largely 
dictated by the facts of the cases which were under consideration and can be stated 
to have obtained a position of equilibrium in the latest Bench decision of this Court 
in Kesavan v. South Indian Bank, Ltd.1. 


The earliest Bench decision embodying the view that as soon as a triable issue 
has been raised by the defendant unconditional leave to defend should be granted 
is Peria Miyana Marakayar v. Subramania Aiyar?. This decision was followed in 
Sundaram Chettiar v. Valli Ammal* heard by Sir Owen Beasley, C.J. and Mr. Justice 
King. The Bench held that if a'defendant sets up a defence in his affidavit in 
support of his application for leave to defend which, if he succeeds in proving, 
entitles him -to succeed in the suit, then the Master or the Court before whom the 
application comes has no discretion whatever in the matter and that unconditional 
leave to defend should be granted, because a “‘ triable issue ” had been raised by 
the defendant and it is not open to the Master or anybody else other than the trial 
Judge to go into the merits and discover whether the defence set up is true.or false. 
In this case it may be noted that the Master thought that the defence was not bona 
Jide and gave conditional leave to defend, the condition being that the defendant 
should within a certain time, pay the full amount claimed into Court and this deci- 
sion of the Master was confirmed by Stone , J. sitting on the original side of the 
High Court.. The next Bench decision to be considered is Ebrahim Sait v. South 
India Industrials, Lid.*. In this decision the learned Judge Madhavan Nair, O.C.J. 
(as he then was) and Krishnaswami Aiyangar, J. doubted the correctness of the 
decision in Sundaram Chettiar v. Valli Ammal*, and at page 41 of the report there are 
certain observations of the Hon’ble the Officiating Chief Justice which go to indicate 
that in order to entitle a defendant to unconditional leave he should satisfy the 


— 





I1. (1949) 2 M.L.J. 70. 3- (1934) 68 M.L.J. 16 : I.L.R. 58 Mad. 116. 
2. (1923) 46 M.L.J. 255. 4. (1938) 2 M.L.J. 568: I.L.R. 1939 Mad. 36. 
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Court not only that there was.a triable issue but also that his defence was bona fide. 
It is interesting to note that one of the parties to this judgment Krishnaswami 
Aiyangar, J.,.appeared for the appellant in Sundaram Chettiar v. Valli Ammal1. There- 
fore it will be seen how prima facie these two decisions represent the two positions 
on either side. Therefore when this matter came up for consideration in the latest 
Bench decision of Satyanarayana Rao and Viswanatha Sastri, JJ., in Kesavan v. 
South Indian Bank, Ltd.? the entire case-law was gone into along with the English 
decisions arising from Order 14, rule 6 of the Rules of the Supreme Coyrt in England 
-corresponding word for word to Order 7, rule 6, Origmal Side Rules of the Madras 
High Court. The Bench laid down the following proposition : 


“ The learned Judges, when they referred to the triable issue and bona fide defence at page 41 in 
Ebrahim Sait’s case*, must have meant by those observations to indicate, that it is nct enough to have an 
issue whatever be its nature and substance but that it should be real and substantial. The defence 
must raise a plausible case for trial and if established a sufficient answer to the claim. .We do not 
think that the decision in Ebrahim Sait v. South India Industrials, Lid.8 is intended to lay down a rule 
which is contrary to the decision of the House of Lords in Jacobs v. Booth’s Distillery Co.4 and is in 
conflict with what was laid down in the earlier decisions of this Court. On the facts of that case the 
defence was 1eally not a bona fide one and there was no plausible issue for trial. We think that the 
only test to be applied is whether the defence raised a real issue and not a sham issue in the sense 
that ifthe fact alleged by the defendant are established there would be plausible defence on those 
facts.” : 


“These observations, if I may say respectfully, harmonising the apparent conflicts 
and laying down the true ratio which ought to guide us in granting leave to defend 
in these classes of cases, are binding on me as the last word on the subject. There- 
fore, the contention put forward by the learned advocate that the moment he had 
raised a triable issue unconditional leave should have granted to the defendant 
is without substance. 


Point 2.—The finding of the learned ‘Subordinate Judge in the present case 


amounts in my opinion to no.more than that the defence is a sham one and does 


not raise a‘triable issue on the footvof:the following reasoning of the learned Subordi- 
nate Judge : 

“Tt is alleged in the plaint that Koteswara Rao requested for a loan and the plaintiff refused to 
advance a loan to him, Then to accommodate Koteswara Rao, the defendant offered to execute the 
promissory note and took the amount from the plaintiff. As alleged in the plaint Koteswara Rao 
Zequired the money for the purpcse of.carrying on business. It is recited in the promisscry note that 
the amount was required for the purpose of tobaceo business. From the eontenticens of both the 
parties it is clear that the money was required by Koteswar4 Rao, that the plaintiff did not agree to 
take a promissory note from him and that therefore the defendant executed the promissory note to 
accommodate Koteswara Rao. According to.the plaintiff the sum of Rs. 3,600 was advanced in 
-cash and according to the defendant it represents the value of the tobacco crop purchased by Koteswara 
Rao from the plaintiff. Whatever might be the case, it is clear that the promissory ncte is supported 
iby consideration. The burden lies very heavy onthe defendant to show that the promissory note 
is not enforceable in law unless the condition disclosed in the written statement filed along with his 
application for leave is.fulfilled. A dout t.will arise in the mind ofa prudent man why the condition 
attached to the enforcement of the promissory nyte has not been -reduced to writing. On the same 
day, the plaintiff took one barn belonging to ‘Koteswara Rao on a rental of Rs. 400 per year. 
A document also has been executed in his favour. Koteswara Rao received a sum of Rs. 400 towards 
the rent. When the promissory note and rent agreement were executed on the same day, it is signi- 
ficant to note why the condition procedent agreed upon to the enforcement of the promissory note 
was not reduced to writing. Further the moment the promissory note was executed in favour of the 
‘plaintiff, it-must be taken that the-purchase ‘money was paid off. It is the tobacco crop that is 

„alleged to have been purchased .by Koteswara ‘Rao. It must be taken that he had taken posses-. 
sion of it-then and there. It is really doubtful whether the plaintiff undertook to keep watch 
ever the tobacco crop and deliver the same to Koteswara Rao in season.” i 


I -see no reason onthe limited records before me and the submissions made at this 
stage to differ from the learned Subordinate Judge and, prima facie I am satisfied 
that the defence raised'by the defendant raises no real issue in the case as to entitle 
him to unconditional leave to defend. The decision of the learned Subordinate 
Judge to impose ‘conditions ‘is correct. 

The terms however in the circumstances of the case can be properly modified 
end the modification I make is that the defendant will be granted leave to defend 





1. (1934) 68 M.L.J. 16: I-L.R. 51 Mad. 116. 3. ee ee (1939) Mad. 36. 
2. (1949) 2 MuL.J.-7o. ; 4. (1901) 85 L.T. 262. - : 
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‘on. the defendant ‘depositing in Court half the suit amount within six weeks. 
from the date of this order and furnishes security to the satisfaction of the trial court 
for the other half within the same period and failing which his petition will stand. 
dismissed with costs. : l 

This Civil Revision Petition is disposed of accordingly and in view of the partial. 
relief to which the defendant has been found entitled on the facts here, each party 
will bear its own costs. 

K.G.. >- — / Order modified. 


IN THE ‘HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice Sussa Rao. 


M. Gopalakrishna Menon .. Appellant* 
v. 
K. P. Vellakutty . .. Respondent. 


Lease —New lease executed after attachment of property in execution of decree against lessor—Lease void— 
Effect on implied surrender of carlier lease. Transfer of Property Act (1V of 1882), section 111 (f). 

Plaintiff who was in possession under an earlier oral lease executed a lease deed in favour of the- 
lessor against whom an attachment in execution of a decree was already in existence. On the sale 
in execution the purchaser obtained possession of the land on the ground that the lease was invalid.¢ 
The lessee then sued for recovery of possession on the ground that he will be entitled to be in posses- 
sion under the earlier oral lease. It was contended that there had been ‘a surrender of the earlier 
lease. 

Held, in view of the events that happened the lease turned cut to be a void document and the 
condition implied, viz., where a new lease does not pass an interest according to the contract, the- 
acceptance of it will nct operate as a surrender of the former lease, would operate, and therefore the 
latter transaction could not effectuate as an implied surrender. Accordingly the lessee was entitled ` 
to remain in possession on the strength of this earlier lease. ` 


Appeal against the decree of the Court of the Subordinate Judge, Palghat, in: 


.A.S. No. 56 of 1947 preferred against the decree of the Court of the District Munsif, 


Alatur, in O.S. No. 236 of 1945. 
D. A. Krishna Variar for Appellant. 
N. Sundara Aiyar for Respondent. 


The Court delivered the following 


Jupement.—The question raised in the second appeal is oné of implied surrender- 
ofa lease. The plaint schedule items of property were owned by the kanoor tarwad,. 
In the partition, that was effected between the members of the tarwad, the said 
items were set apart to the share ‘of Chamukutti Nair. The plaintiff, who was 
holding the said items under a prior lease, attorned to him. There was an agree-- 
ment between the plaintiff and Chamukutti Nair, in and by which the plaintiff- 
was allowed to continue in possession of the properties on a rental of 334 paras of 
paddy from 1940-41. On 16th February, 1943, the plaintiff executed a pattomchit,. 
Exhibit P-1, whereunder the rent payable was fixed at 264 paras of paddy. -Mean-. 
while, the defendant, who obtained an assignment of the decree obtained against’ 
Chamukutti Nair, attached the said properties, brought them to sale and purchased. 
them on 19th March, 1945 and took delivery on goth August, 1945. It may be 
mentioned that the attachment was prior to the date of Exhibit P-1. The plaintiff” 
filed O.S. No. 236 of 1945 for recovery of possession of the property from the defen- 
dant, mainly on the ground that as Exhibit P-1 did not come into effect, he would 
be entitled to be in possession under his earlier oral lease. The defendant pleaded,. 
inier alia, that‘there was an implied surrender of the earlier lease by the execution 
of Exhibit P-1, and, therefore, the plaintiff would not be entitled to possession. 
The learned District Munsif held that the implied surrender was not valid, sincé 
Exhibit P-1 was not operative, having been created while the attachment was 
pending ‘over the properties. In appeal, the learned: Subordinate Judge took 
the same view and held-that, as Exhibit -P-1- was--inoperative--and invalid, the- 
ee 

* S. A. No. 1041 of 1951. ` : 6th December, 1951. . 
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Tespondent should 'be deemed to -be in possession as lessee’ under the earlier lease. 
The defendant preferred the above second appeal. i i 


_ The learned counsel for the appellant contended that the execution of Exhibit 
‘P-1 operated as an implied surrender and that the fact, that it was executed after 
the attachment, would not affect the question as, though the lease was void against 
all claims enforceable under the attachment, it was otherwise valid. He also 
contended that, if it operated as substitution of the earlier lease, the circumstance 
that ‘subsequently the leasehold properties were brought to sale and purchased 
free from the lease deed, would not invalidate the surrender that was already effected. 


A lease of immoveable property may be determined in any of the modes pres- 
eribed under section 111 of the Transfer of Property Act.: The relevant provision 


of section 111 reads: 
“Irr. A lease of immoveable property determines 
(f) by implied surrender. 


Illustration to clause (f) : A lessee accepts from his lessor a‘new lease cf the property leased 
to take effect during the continuance cf the existing lease. This is an implied surrender of the 
former ‘lease, and such lease determines thereupon.” 


* A leading decision on ithe scope of an implied surrender is Doe d. Egremont v. 
‘Courtenay, The following neat statement of law on the subject by Coleridge, J., 
may be quoted : : 

_ “ Where the new lease does not pass an interest according to the contract, the acceptance of it 

will not operate a: a surrender cf the former lease : in the case’ of surrender implied by law from 
the acceptance of a new leasc, a condition ought also to be understood as implied by law, making 
void, the s wreader in case the new lease should be made void; and in case of an express surrender 
go expressed as to show the intention of the parties to make the surrender only in consideration of 
the grant, the sound construction of stich instrument,’ in order to effectuate the intention of the 
parties, would make that surrender also conditional, to be void in case the grant should be madë 
vaid. 
The said principle was accepted and applied by Farewell, L.J., in Zick v. London 
United Tramways?. In Jamini Mohan Sarkar v. Debendra Narayan Singh”, the Calcutta 
High Court applied that principle to a case arising under section 111 of the Transfer 
of Property Act. There the facts were: A Hindu widow granted a permanent 
lease at a . fixed rent to the predecessor-in-interest of the defendant. ‘The rever- 
sioner filed the suit to recover possession on the ground that the lease granted by 
her was in excess of her authority 'as a Hindu widow.. The defendant raised the 
plea that, if the lease ceased to be operative upon the death of the lady, he was 
entitled to fall back upon another lease, which was in existence, when the permanent 
dease was granted by the widow. The question in that case was whether the accept- 
ance of the lease of the 26th. of October, 1869, by the predecessor of the defendant 
must be taken to be equivalent’ to an implied surrender of the prior lease. The 
Jearned Judges in holding that the lease of the 26th of October, 1869, did not operate 
as a implied surrender of the prior lease, made the following observations at page 
97°: : ; 

“Tt is well settled that an implied condition of surrender by operation of law is that the new 
lease should be a valid one. Accordingly, a lease which is void or voidable or which dots not pass 
interest according to the contract of the parties does not operate as a surrender.” i 
Much the same view has been expressed by Collins, C.J. and Shephard, J., in Ramunnë 
v. Kerala Varma Valia Rajat. Ñn that case, the karnavan of a Malabar kovilagam 
executed a kuikanom lease of certain land in 1846 and in 1861 his successor demised 
the same land to the same tenants in perpetuity. The next karnavan sued in 1889 
to recover possession of the land. The learned Judges held that the perpetual 
ease, as being of an improvident character, was.ulira vires and void and, therefore, 
the execution of that lease would not have the effect of a’ valid surrender of the 
prior lease. The learned Judges stated at page 167 : 





1. (1848) 2,Q.B. 702. - 3. (1922): 71 I.C. 976. 
, 2. (1908) 2 K.B. 126. 4. (1891) LL.R. 15 Mad. 166: 
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“In our judgment, however, any surrender by operation of law that might have ensued on the 

taking of the perpetual lease was nullified by the plaintiff’s repudiation of the perpetual lease. The 
surrender must fall to the ground with the transaction on which it is supported.” 
The learned counsel for the appellant attempted to distinguish these cases on the 
ground that the subsequent leases in both the cases were void from the inception, 
whereas in the present case, the lease was void' only against all claims enforceable 
under the attachment but otherwise valid. Section 64, Civil Procedure Code, 
which invalidates transfers made after attachment runs as follows : 

“ Where.an attachment ha: been made, any private transfer or delivery of the property attached 


or of any interest therein and any payment to the judgment-debtor of any debt, dividend or other 
monies contrary to such attachment, shall be void as against all claims enforceable under the attach- 


ment.” 

It is true that, under this section, a transfer is not absolutely void, that is, void as, 
against all the world, but void only against all the claims enforceable under the 
attachment. So too, the permanent lease executed by the widow in Jamini Mohan 
Sarkar v. Debendra Narayan Singh! and that executed by the karnavan in Ramunni 
v. Kerala Varma Valia Raja*, ‘The alienations there were also voidable in the sense 
that it was.open to the reversioner in one case and the succeeding karnavan in the 
other case to elect to treat them as invalid. The real principle is not whether a 
transaction is voidable or void, but whether it conveyed any interest according 
to the contract of the parties. The law implies a condition that the surrender would 
be invalid, if the transaction, on which the surrender rests, turns out to be void. 
In the present case, Exhibit P-1 was executed when the attachment by the defendant 
was subsisting and therefore was void as against all claims enforceable under the 
attachment. The defendant brought the property to sale and purchased it himself. 
His sale by reason of section 64, Civil Procedure Code, was not subject to the lease 
created by the original owner subsequent to the attachment. In view of the events 
that happened, Exhibit P-1 turned out to be a void document and the condition 
implied, viz., where a new lease does not pass an interest according to the contract, 
the acceptance of it will not operate as a surrender of the former lease, would operate 
and, therefore, the latter transaction could not effectuate as an implied surrender. 
There is no force in the learned counsel’s argument that if the debt was paid-off 
or the attachment ceased for one reason or other, Exhibit P-1 would have conveyed 
interest, for in that case, Exhibit P-1 would have been put into effect and the implied 
condition would not have been broken. I therefore agree with the court below 
that there was no implied surrender of the earlier lease and the plaintiff is entitled 
to a decree for possession. 


The second appeal fails and is dismissed with costs. No leave. 


K.S. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice Sussa Rao. 
Dasari Janakiramayya and another .. Petitioners* 
V. 
Nune Ranganayakamma .. Respondent. 


` Madras Agriculturist? Relief Act (IV of 1938), section 4 (h)—Debt due to a life-estate holder, a woman— 
TF exempted from provisions of Act—Tests for exemption. ; 


The enactment of section 4 (h) of Madras Act IV of 1938 intended two tests for the application 
of the exemption (1) whether the debt is due to a woman and (2) whether the value of a property 
awned by her, either as life-estate holder or as absolute owner, did not exceed Rs. 6,000. 


Jn the circumstances of the facts of this case the entire debt payable under the promissory note 
executed by the agriculturist was due to the life-e.tate holder, a woman on Ist October, 1937. 


Again the value of her property for purposes of exemption is the value of the interest in the 
property. As the lower Cou:t’s finding was that the life-estate did not exceed the value of Rs. 6,000 
the debturs would not be entitled to seek relief under the provisions of the Act against the life-estate 
holder. . : 





1. (1922) 71 I.C. 976. i 2. (1891) I.L.R. 15 Mad. 166. 
+C, R. P. No. 1326 of 1950. 29th November, 1951. 
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Petition under section 25 of Act IX of 1887, praying that the High Court will 
be pleased to revise the order of the Court of the Subordinate Judge, Guntur, 
dated 29th June, 1950, in I.A. No. 254 of 1949, in S.C.S. No. 154 of 1944. 


V. Subramaniam and M. Ramakrishna for Petitioners. 


K. Kotemwa for Respondent. 


x 


The Gourt delivered the rodowing . 


Jupcment.—The only question in this revision is whether the debt due to the 
respondent is exempted under section 4 (h) of the Madras Agriculturists Relief Act 
(IV of 1938). : 


The facts are simple and are not in dispute. The first petitioner and his 
father executed a promissory note Exhibit B-1, dated 25th April, 1929, in favour 
of one Subbarayudu for a sum of Rs. 200. After some: renewals of the debt in 
favour of Subbarayudu and after his death, petitioners executed a promissory note, 
dated 16th February, 1936, for a sum of Rs 378-4-6 in favour of Perindevamma, 
wife of Subbarayudu. On 21st February, 1926, Subbarayudu executed a will, 
whereunder Perindevamma was given a life-estate in all his properties and the 
vested remainder was given to his daughter, Ranganayakamma, the respondent 
herein. Though the definite date of the death of*Perindevamma is not known, it is - 
clear from the evidence that she died only subsequent to 24th July, 1938. Ranga- 
nayakamma filed S.C. No. 154 of 1944 on the file of the Court of the Subordinate 
Judge of Guntur for recovery of the amount due under the promissory note and 
obtained a decree therein. The petitioners filed an application under section 19 
of the Act for scaling down the debt. The learned Subordinate Judge held that 
the petitioners were agriculturists but they were not entitled to have the debt scaled 
down as the debt was due to Perindevamma, a woman, on rst October, 1937 and 
the value of her life estate did not exceed Rs. 6,000. He dismissed the petition. 


` The petitioners have filed the above revision against that order. 


The learned counsel for the petitioners contended that Perindevamma was 
only a life-estate holder and, therefore, only that partion of the debt, which she 
could appropriate for herself as a life-estate holder, is only liable to be exempted. 
The relevant provision of section 4 reads : ` 


“ Nothing in this Act shall affect debts and liabilities of an agriculturist falling under the follow- 


- ing heads : 


(h).any debt or debts due to a woman on the rst October, 1937, provided that the value of 
the property owned by her on that date including the principal amount of the debt or debts so due 
did not exceed Rs. 6,000. 


The object of this exemption is to protect women of slender means from the conse- 
quences of the drastic provisions of the Act. If the contention of the learned counsel 
is accepted, not only will it lead to many complications but, in some cases, the 
protection intended to be given under this section may become illusory. A creditor 
on 1st October, 1937, may be a man and the remainder-man may be a woman or 
vice versa. ‘The remainder may be vested or contingent. Courts would have to 
value the life-estates and remainders vested or contingent. Proportional values 
will have to be fixed on complicated calculations. The nature of the woman’s 
estate would have to be ascertained, viz., whether it is a life-estate, absolute estate, 
woman’s estate, or a woman’s estate with an absolute power of alienation conferred 
on the holder of that estate. I do not think that the Legislature contemplated, by 
enacting the aforesaid simple clause, to comprehend all the aforesaid questions. 
It obviously intended to provide for two tests for the application of that exemption, 
(i) whether the debt is due to a woman and (ii) whether the value of property 
owned by her, whether as life-estate holder or as absolute owner, did not exceed 
Rs. 6,000. I cannot rely upon the hidden meaning of the Legislature but must 
give effect to‘its express intention. I must be guided only by the plain meaning. 
of the express words used in the section. f 


+ 
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Then two questions arise for consideration : 
(i) What is the debt due to a woman, who is a life-estate holder ? 
(ii) What is the value of the property owned by her ? i 
The first question depends upon he meaning of the word “due”. Ordinarily, 
it means payable. As a noun, it connotes an existing obligation. As an adjective, 
it means capable of being justly demanded, claimed as of right, payable (Ramanatha 
Aiyar’s Law Lexicon). The debt is certainly payable to the life-estate holder and 
she can claim to recover it as of right. Ifthe debtor pays her, he gets a full dis- 
.charge. If he does not, she can file a suit and recover the amount. It is not open 
to the debtor to raise the plea that there is an outstanding vested remainder and, 
therefore, the entire debt is not due to the life-estate holder. Giving the ordinary 
‘meaning to the word “ due” I hold that the entire amount payable under the 
“promissory note was due to the life-estate holder, whọ was a woman on Ist 
‘October, 1937. 5 ‘ 
The next question is what is the value of the property owned by her. The 


‘dictionary meaning of the word “‘ own ” is to have-a good legal title to, or to hold 


as a property. ‚The owner of a property is one, who has an absolute dominion 
cover it and in regard to which he has a right to do as he pleases. In that sense 
ýwnership of a life-estate holder in a property is only confined to her life interest 


- in the said property. The life-estate holder cannot mortgage, alienate or otherwise 


.do-anything to destroy or affect the interest of the remainder man. The property 
-owned by such a life-estate holder is only her or his interest in that property. For 
the purpose of this section therefore, the value of the interest owned by a life-estate 
holder shall be ascertained for applying the provisions of the Act. So construed, 
the position is this. The entire debt is due to a woman, though she happens to be a 
life-estate holder. The value of her property for the purpose of exemption is the 
value of her interest in the property. This conclusion may appear inconsistent 
‘but this is in accord with the express words used and it also gives ample protection 
to a woman of slender means holding only a life-estate in a property. 


The learned couhsel for the petitioners relied upon the judgment of Wadsworth, 
J., in Bhadrachalam v. Nagarupavatamma!, ‘There an agriculturist was indebted 
jointly to two women. The learned Judge held that the debt as well as the assets 
of each woman must be separately ascertained for the application of section 4 (h) 
of the Act. It is not necessary to express my view on that decision, as the situation 
in the present case is radically different. That decision is not of any help in this, 
‘case. As the learned Subordinate Judge found that the value of the life-estate does 
not exceed Rs. 6,000, the petitioners are not entitled to relief under the provisions 
of the Act. The revision petition fails and is dismissed with costs. f 

K.C. $ ——- ; Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 


PRESENT :—MR. Justice GOVINDA MENON. 


M. R. Kalyana Krishna Ayyar’ i ..  Petitioner* 
6 v. * 
Lakshmi Ammal and others -© .. Respondents, 


Court-Fees Act (VII of 1870), section 7 (iv) (a)—Applicability—Suit by succeeding trustee for recovery 
.of possession of property with rents alleging that mortgages created by the previous trustee and decrees there on 
were invalid—Court-fee if payable for cancellation of such mortgages and decrees. 


A succeeding trustee of a temple may sue to recover possession of property ignoring an invalid 
.or void alienation by the previous trustee and in such a case it is for the alienee to’substantiate that 
the’alienation.or transaction by the previous trustees is valid and binding on the trust. Ifthe alienee 
.does not substantiate such a transaction, it is open to the succeeding trustee to recover the property 
as if such an alienation did not exist The burden of proof in such a case should be on the alienee 
and not on the trustee. Ifthe succeeding trustee had sued for recovery of possession of the properties 


-on the strength of the title of the temple treating the defendants as trespassers liable to pay mesne 


p 7 1. (1940) 2 M.L.J. 342. as 
+ C.R.Ps. Nos. 1590.and 1591 of 1949. -© gth March, 1951. 
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profits then the plaintiff need pay court-fee only for recovery of possession and mesne profits and nothing , 
more. But where the plaintiff makes lengthy allegations in the plaint regarding the invalidity of the 
mortgages created by the previous trustee as well as the void nature of the decrees obtained against 
thé-previous trustees, these are matters to be gone into in the trial of the suits and if the plaintiff per-- 
sists in keeping those allegations in the plaints as framed it cannot be said that' an order that court-fee 
on the basis of cancellation of the decrees referred to is wrong. It will be open to the plaintiff to. 
amend the plaint by deleting the allegations as to the mortgages and decrees when no court-fee need. 
be paid for cancellation of such decrees. we : 

Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the Subordinate Judge, South 
Malabar, at Palghat, dated 24th September, 1949, on’ Court-fee Check Slip in. 
O.S: No. 76 of 1948, etc. . i : X 

S. Venkatachala Sastri and N. Sundara Aiyar for Petitioner. 

V. V. Raghavan for the Government Pleader (P. Satyanarayana Raju) for Res-- 
poùdents. Cey ` i 

The Court delivered the following 


Jupcmenr.—On a court-fee slip of the -inspecting Court-fee Examiner, the 
learned Subordinate Judge of Palghat held that in the suits out of which these 
civil revision petitions .arise, the plaintiff should pay court-fee under section 7, 
clause (iv) (a) of the Court-Fees Act on the basis of cancellation of the decrees. 
referred to in the plaints in those suits. The plaintiff contends that the order of 
the learned Subordinate Judge directing the payment of court-fee on the above: - 
basis, is without jurisdiction and seeks to revise the orders of the lower Court. 


Both the suits are for recovery of possession of immoveable properties on the- 
strength of title with rents or mesne profits. The plaintiff is the executive officer. 
of the Mangalam Anchumarthi temple in Palghat Taluk, appointed by the Hindu 
Religious Endowmerts Board and seeks to recover possession of the properties. 
mentioned in the plaints on the strength of the title of the temple. , In the plaints: 
it is stated that the previous trustees have, without the sanction of the Hindu 
Religious Endowments Board, created mortgages over suit properties which culmi- 
nated in decrees being passed for certain amounts charging the properties and 
as a result of such decrees, those properties were sold in Court auction and purchased . 
by the defendants, some of whom have alienated the. same to third parties. It is. 
stated in the plaints that these mortgages and sales are not binding on the trust 
and therefore the Executive Officer, on behalf of the temple, is entitled to recover 
possession of the properties with past mesne profits and damages as claimed in the 
plaints. ae f i 

The learned Subordinate Judge held that the plaintiff being the present exe-. 
cutive officer is‘rct entitled tc ignore these mortgages and sales but should pay 
court-fee as if for cancelling all these decrees and on that basis the plaintiff was. 
asked to pay additional court-fee valuing the suits under section 7, clause (iv) (a) 
of the Gourt-Fees Act. The, previous hereditary trustees of the ‘suit temple. are- 
arrayed among the defendants and the purchasers.as well as their alienees are also 
made defendants. The learned Judge relied upon a decision of this Court in. 
Ramasubba Aiyar v. Ayyala Naidu1, where certain perscns, representing the general. 
body of worshippers in à temple, sued for a declaration that æ decree obtained’ 
against the temple trustees was collusive and not binding on the temple, and therefore 
wanted a declaration to that effect.. In such a case, it was found that they are- 
liable to pay court-fee under section 7, clause_(iv) (a) of the Court-Fees Act. That 
decision proceeded on the basis that since the plaintiffs wanted to: represent the 
temple itself and were not suing as individuals, they could do so only if the decree- 
against the temple is cancelled. . Mockett, J., considered various cases.of this Court 
including one by Venkataramana Rao, J., in Vallabhacharyulu_v...Rangacharyulu®, and 
came to the conclusion that the suit ought to be valued in that way. The learned 


Subordinate Judge distinguished the two cases cited on behalf of the plzintiff, że., 
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Rajah of Kalahasti v. Muni Venkatadri Rao Garu? and Lakshmadu v. Ramudu?, on the 
ground that those cases related to a total prohibition regarding alienation and as 
such, any such alienation would not be binding on the properties or on the estate. 


It is quite clear that for a determination of the question as to what the proper 
court-fee is the allegations in the plaints alone have to be looked into, though there 
is a body of case-law to the effect that the substance of the suit has got to be con- 
sidered when ascertaining the proper court-fee. (See Chidambaranaiha Thambiran 
v. Nallasiva Mudaliar®. It has been held by a Bench of the Court in Chappan v. 
Raru*, that where the trustee of a Malabar devaswom first executed an othi for 
Rs.: 50 and subsequently renewed the same in a consolidated: othi for Rs. 1,650 
and further created a purankadam (mortgage for Rs. 1,500 over the same property) 
and the succeeding trustee sued to redeem the othi for Rs. 50 treating the later 
mortgages as invalid and not binding on the trust, the suit as framed was main- 
tainable, because thc succeeding trustee was not bound to sue to set aside the later 
mortgages created by his predecessor. On the facis of that particular case, it 
happened that the trustee who created the first mortgage was a karnavan of a 
tarwad and the subsequent trustee was the succeeding karnavan because the. 
hereditary trusteeship in the temple vested in the family. The learned Judges 
held that treating the case as that of a member of a tarwad seeking to recover , 
possession cf properties mortgaged by his karnavan it is unnecessary for the member 
to set aside the mortgage granted by the karnavan. It is open to the succeeding 
karnavan to recover possession on the title of the tarwad and he would be entitled 
to recover such possession if the deferdant docs not prove the validity and binding 
effect of the alienations on the other members of the tarwad. The learned Judges 
further expressed the opinion that the.case weuld be different where the plaintiffs 
themselves have executed the instrument under which the defendant claims. This 
‘decision has been considered as settling the law that where a succeeding karravan 
of a tarwad impugnes a previous transaction by his predecessor ir office, it is open 
to him to ignore the transaction and recover the property on the strength of the 
title of the family or on the strength of any valid transaction binding on the tarwad. 
But the facts of the case show that the suit related to property which belonged 
to a temple and the karnavan was only a trustee. In my opinion that principle 
should be applied to cases of trustees of public temples also. If a trustee alienates 
‘property or creates an encumbrance over the property, which would not be binding 
on the trust, it is open to the succeeding trustee to ignore such a transaction and 
claim the property on the basis of the title of the temple. So far as public trusts 
are concerned, the principle governing the representation in suits is laid down in 
Ratnam Pillai v. Annamalai Desikar®, and that principle is that or the death or removal 
of a trustee impleaded in a suit what takes place is the devoluticn of the office and 
the person entitled to be impleaded in the suit is the successor to the office. This 
is not affected by the fact that the office is hereditary which merely means that 
the office holder must be sc ught among thc heirs cr in the tarwad of the deceased. 
(See Sekhara Menon v. Narayanan®*.) As one trustee does rot cleim to succeea to the 
rights znd obligaticrs of another trustee, but simply comes into the office as repre- 
senting the. trust, it cannot be said that the actions of a previous trustee can be held 
to be valit and binding on the succeeding trustee, if such acticns would not bind 
the trust. It is also clear that a trustee himself is not estopped against his own 
actions. The learned advocate for the petitioner, in addition to relying upon the 
two cas.s quoted before the learned: Subordinate Judge, also invited my attention 
to Ramu Mudali v. Shobagmul? and Katwari v. Sitaram Tiwari®, to the effect that in” 
the.circumstances of a case like the present the sale can be ignored. Wadsworth, J., 
in Ramu Mudali v. Shohagmul’, held that where, on the face of the decree, it can be 
a a a ne ee 
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seen that. the Gourt which: passed: the decree had‘no jurisdiction, or if there are. 
apparent reasons for doubting its jurisdiction to pass the decree then the executing. 
Court can go into the question whether or not the decree is.a nullity; but the: 
extent to which the executing Court can go- into the validity of a decree; which is: 
not:on-its face one passed without jurisdiction, is very limited. iIt is difficult to see, 
how, this’ decision’ can: have any application. to the facts of-the present case because- 
on the face ofthe decree on the mortgage to which :the:then trustees were impleaded,; 
as.parties; it cannot be held that it was void or inoperative. ‘In Katwasi v. Sita Ram- 
Tiwari!, the learned Judges had to. consider a sale of certain'property in contravention’ 
of section 20 of the Agra Tenancy Act, 1go1, and:they held that an executing Court’ 
is entitled to go into the question as to whéther the decree for sale of the occupancy ` 
holding is contrary to:section 20 of the Agra Tenancy Act, 1901, even if the ,decree- 
on’ the face of it is one directing the sale of the-holding or is a simple money decree.. 
This case is more analogous to the case in Rajah of Kalahasti v. Muni Venkatadri, 
Rao Garu*, where Odgers and Curgenven, JJ., held that in' view of the object ofthe: 
Madras Impartible Estates Act of 1904, viz.; the preservation-of the estates included. 
in the schedule to it in.the hands.of successive heirs as a measure of public policy, 
a succeeding holder of an impartible: zamindary is entitled to raise the ‘objection, 
against the sale of any portion of the-estate for a debt due from a previous zamindar- 
for payment of arrears of land revenue on the zamindary. ` The ‘fact that a final - 
_decree making the estate liable for such a debt in the hands of a successor has -been 
passed without objection or even by consent, in the. absence of the Collector’s consent- 
in writing, is no bar to the executing Court holding, az the-instance of the successor,:. 
that the decree is invalid. and-unexecutable: as against the estate. This decision ; 
proceeded on the footing that the alienation: of an impartible estate, in contra-' 
vention of-section 6:is opposed to public policy. With regard to a-Desabandham, 
inam; it has-been héld in:Lakshmudu v. Ramudu®; that the sale of such an inam holding' 
being void, as it is opposed to public policy, such a.sale ‘would not bind- the: 
properties. “The exception to the general rule that:an executing Court could-not- 
go behind a-decree is further illustrated in the judgment in Thakur Das v. Roshan- 
Din*, Where a non-agriculturist to whom agricultural-land has been mortgaged,- 
applies for sale.of the' mortgaged property in execution of a' decree which allows 
him to recover the mortgage money by sale of the mortgaged property, the exe- ; 
cuting Court:must hold its hand and not put to sale the property which has been, 
rendered non-saleable: by ‘the. Alienation: of Land Act; Punjab, in spite: of- 
the fact that ‘the decree-holder has obtained a decree for sale of the property.. 
. The principle enunciated here is precisely the same as that enunciated in 
Lakshmudu v. Ramudu3. Reference: may also be made to Bai Siraj v. Haribhai- 
Notabhai®, for a. similar proposition. But none of these cases can be of real help- 
for considering . the: question’ now ʻat issue because if the Endowments Board 
had granted sanction to the mortgage which was for the necessity and benefit 
of the trust, then the salé would be valid. All that section 76 of-the Madras Hindu 
Religious Endowments Act (II of 1927) states is:that a mortgage, sale or exchange — 
and a.lease for a term exceeding five years of immovable property belonging to a’ 
temple shall not be valid or operative unless such an alienation is necessary or 
beneficial to the temple and is sanctioned by the Board. ‚Whether. the alienations 
in question, which’ fructified ‘into the mortgage decrees, are necessary,’ or, ‘are’ 
beneficial. to the templé and have been sanctioned by the Board are ‘questions of 
fact which had to be decided in the suits and the mere fact that the plaints’ recite 
that such alienations.have not been sanctioned by the Board and are not beneficial 
would not make: them ‘not, binding on the temple at, all.’. 


Mr. VeV. Raghavan for the -Government Pleader invited my attention to æ 
recent decision of the. learned -Chief Justice: and Viswanatha Sastri, J:, in Devineni 
Narasamma v. Devineni Satyanårayana Rao and others® where the Court, after con- 
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sidering the various cases, held that where a minor questions the validity of a decree 
passed against him, it cannot be said that the decree was ex facie void or one passed 
without jurisdiction, and therefore in a suit to set aside such a decree the proper: - 
Court-fee payable is as if it is one for cancellation of the decree within the meaning. 
of section 7, clause (iv) (a) of the Court-fees Act. The learned Judges also referred. 
to rule (2) of the Court-fee Rules framed under section g of the Suits Valuation Act 
which came into force on 1st November, 1943, and is printed at page 174 of a useful. 
publication, + A Guide to the Law of Court-fees in Madras by Krishnamurthi 
and Mathrubutham.” Rule. 2 ‘states that in suits for a declaration, or for an. 
injunction consequent on a declaration, that a decree for money or any other pro-. 
perty having a money value, is not binding on the plaintiff who was not a party 
to the decree the subject-matter of the suit shall, for the purposes of jurisdiction 
and Court-fee be.valued at the amount or value of the property for which the. 
decree was passed. ‘This rule was not brought to the notice of the learned Judge 
jn the lower Court. Reference was also made to observations in the judgment in. 
Ramaswami v. Rangachariar}, regarding the liability of a quondam minor’s suit to. 
set aside decrees obtained against the joint Hindu family of which he was a member. 
It was held therein that in respect of alienations by the father under which pos- 
session had passed to the alienees, as the minor was in effect asking for their being. 
‘set aside and for his being placed in possession of his share of the property alienated, * 
he must stamp his relief in accordance with the provisions of section 7 (iv) of the | 
Court-Fees Act ; and in respect of decrees passed against the minor in the suits. 
in which he had been eo nomine impleaded as a party, he must pay Court-fee as. 
prescribed by section 7, clause (iv) (a) of the Court-fees Act. Such decrees would. 
bind the plaintiff until set aside and therefore he cannot seek to obtain a decision 
on the footing that his interests in the joint family property is not affected by them. 
Therefore the learned Judges held that the plaintiff must be held to have impliedly: 
asked for their cancellation and must accordingly stamp his plaint ad valorem on the 
amount of the decrees and not merely on his share fraction, as his liability is for the 
full amount, though limited to the extent of his share in the family estate. It seems. 
to me that the principle enunciated therein though analogous cannot be applied. 
ad idem in the case of a trustee. A trustee cannot be said to have any beneficial 
interest in the trust property and therefore when.he seeks to recover possession. 
of property invalidly alienated by the preceding trustee, and sues for a declaration. 
that a decree obtained against the trust was void so far as the trust was concerned 
he cannot be deemed to be litigating ‘on any title vested in himself. The correct 
principle applicable to matters of this kind is that a succeeding trustee may sue to. 
recover possession of property ignoring an invalid or void alienation by the previous 
trustee and in such a case it is for the alienee to substantiate that the alienation or 
transaction by the previous trustee is valid and binding on the trust. If the alienee- 
does not substantiate such a transaction it is open to the succeeding trustee to recover 
the property as if such an alienation did not exist. The burden of proof in such case 
should be on the alienee and not on the trustee. ' 3 


Therefore if the plaintiff in these cases had sued for recovery of possession of 
the properties on the strength of the title of the temple treating the defendants as. 
trespassers liable to pay mesne profits, then the plaintiff need pay Court-fees only for 
recovery of possession and mesne profits and nothing more. But the matter has- 
been complicated by lengthy allegations in the plaints regarding the invalidity 
of the mortgages created by the previous trustees as well as the void nature of the 
decree obtained against the previous trustees. As I have alfeady stated, ex facie 
it cannot be said that the Board did not grant sanction for the execution of the 
mortgages or that such mortgagés are not necessary or beneficial to the trust. 
These are matters to be gone into in the trial of thé suits. Therefore if the plaintiff 
persists in keeping these allegations in the plaints as framed it cannot be said that 
the order of the lower Court is wrong. But if the plaintiff is prepared to delete 
these portions of the plaints by amending the same and simply suing to recover 
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possession of the suit properties on the foot of the titla of the temple., the Court-fee 
he has paid would be sufficient. Ifhe is so advised, he can amend the plaints and in 
such a case it would be the duty of the defendants to prove that the mortgages and 
the decrees are binding on the temple. In my opinion the order of the lower Court 
cannot be said to be without jurisdiction on the footing of the plaints as now framed. 
The civil revision petitions are therefore dismissed, but in the circumstances, without 
costs, i : ‘ ; 


KS. — Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr, Justice GovinpA “MENON AND MR. Justice KrisHNASWAMI 
Nayuvu. o 


Poomangalalorakath Mariyamumma Karanavathi ard manager of 


one Thavazhi tarwad and others .. Appellants* 
v. i 
Palakkotanantakath Ummar Kutti and others .. ‘Respondents. 


Madras Survey and Boundaries Act (VIL of 1923), section 13—Survey officer demarcating boundary of a 
blot of land including in it more land than the owner was entitled to—Notice not given to the person to whom the 
additional land belonged—Effect—Decision of survey officer if final and binding on such third party. 


The survey officer after demarcating the boundary of a plot of land bearing a survey number 
gave notice to the registered holders of that survey number and when the registered holders found 
that within their survey number had been included more land than what they were legitimately 
entitled to, they naturally did not complain but the aggrieved party, whose land had been included 
wrongly in that survey number was not given any notice. $ 


Held, in the circumstances there had been no proper application of section, 13 of the Madras 
Survey and Boundaries Act and the survey officer’s decision will not be binding upon the real owners 
of the excess land included in the survey number. 

Appeal against*the decree of the Court of the Subordinate Judge of Telli- 
cherry in A.S. No. 57 of 1946 preferred against the decree of the Court. of the 
District Munsiff of Taliparamba in O.S. No. 354 of 1943. 


K. Kuitikrishna Menon for ‘Appellants. 
A. Achuthan Nambiar for Respondents. 


This second appeal coming on for hearing before the Hon’ble Mr. Justice 
Ramaswami on 7th September, 1951, the Court mace the following 


Orver.—One. of the points raised in this case is as regards the finality of the 
decision of a Survey Officer when that decision is not challenged within -the pres- 
cribed time by means of a suit. There are two conflicting decisions on this point 
namely Ponnuswami Servai v. Mariappa Servait and Nagarathnam v. Guruswami?. The 
learned District Munsiff who decided this case in the first instance has pointed 
out in his judgment as follows : : 


“ This conflict of decisions is a matter which could be set at rest only by the High Court and I hava 

no option but to follow the latest decision on the point which according to the usual rule of following 
precedents should prevail.” 
The first judgment in point of time was pronounced on 24th November, 1942, and 
the second judgment at point of time was dated 27th July, 1942. Both sides 
request that this matter may be placed before a Bench so that an authoritative 
decision can be got and it seems to me right and proper that it should be so referred 
to. ‘The papers will be placed before my Lord the Chief Justice for appropriate 
orders. ' 


(In pursuance of the above Order of Reference this appeal coming on for 
hearing, the Court delivered the following 


JUDGMENT : Govinda Menon, 7.—This second appeal has been referred to a 
Bench by our learned brother Ramaswami, J., on account of the apparent conflict, 
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‘between: twò single’ Judge’s decisions ‘of this Court, vig., Ponnuswami v.'Mariappa 
Seroai? and ‘Nagarathnam v.-Guruswami?; + At the time our learned brother- referred 
the case:to a Bench!4.e.;.on-7th September, 1951 the. decision .of'the Bench 6f-this 
-Court in Krishna Chundra'v. Ramamurthy: Pantulu®, had not been reported ‘though 
-the ‘Judges’ had ‘pronounced their. judgment. nearly five months earlier. ;The 
learned Chief Justice and Somasundaram, J., after considering the conflict between 
the two cases have laid down following the decision in Sri Sri Maharaja Krishna- 
_ chandra Gajapathi Narayana Deo v. Rokkan Venkatapaa Rao Dora,*, that the, question 
as to whether the determination of the boundary of a village under section 13 of the 
Madras Survey and Boundaries Act of 1923 will affect title to a piece of land lying 
within the said boundary would depend very much upon the nature of the claim 
to that land-and the questions that arose for decision before the Survey Officer. ' 
The Learned Judges further went on to hold that there may be a case in which the © 
result of a boundary fixed by the survey officer becoming conclusive under section 13 
of the Act may have an indirect effect on the title to an area covered by the boundary; 
but strictly speaking this is not because the survey officer has any jurisdiction to 
determine thé question of title and that it is the indirect result of the fixing of the 
„boundary... n te igu. RS D ae ie f 
-+ | The point here is whether the re-survey plot marked B in yellow colour in the 
Commissioner’s plan belongs to the Puthukudi Illom under whom the, plaintiffs 
<ldim' or-is part of the defendants’ land which is registered as R.S. No. 173/1. On 
‘the question of.title and possession both the lower Courts have found that the yellow 
marked portion belongs to the plaintiffs’ Jenmi. But it is argued that since this 
land according to the survey is included within R.S. No. 173/1 it should be held that 
in. the absence of a suit under section 14 of the Madras Survey and Boundaries 
Act;the plaintiffs are debarred from claiming title or possession to that site. One 
thing has to be mentioned here and that is that the Jenni of this disputed property, 
-viz.~ the :PuthukudiiIllom ‘has not.-been “made ‘a party to the suit. Ex. D-6 
series’ are notices issued by the survey officer under section 9 (2) of the’ Madras 
Survey and Boundaries Act (VIII of1923) ‘intimating to the defendants the result 


~S of the survey and informing them that if they have any dispute regarding thereto 


„they have to file an application regarding that dispute under section 10 (1) of the 
said Act. There is no evidence that there was any dispute at all; but even if 
theres no dispute as held by.the Bench in Krishna.Chandra v: Ramamoorthy Pantulu 3 
the decision of the survey. officer might be:final.' But in ‘this’case it is not shown, 
that any notice of the decision of the survey officer was given. to- the Puthukudi 
Illom. Itis contended by Mr. Kuttikrishna Menon for the appellants that under 
‘section’ 114, Evidence Act, all official acts should be deemed to have been properly 
done and therefore in the absence of anything to show that no notice, was given 
to the Puthukudi [om it must be assumed that.all the proper and necessary forma- 
lities had beén complied with by the survey officer. But the question is’whether 
any notice at all had been given to the Puthukudi Tom. What has happened is 
.that the survey officer after demarcating the boundary of R. S. No. 173/1 gave notice 
‘to the registered holders of R.S. No. 173/1 intimating to them his decision and:when 
the registered holders found that within their survey number has been included more 
Jánd than what they are legitimately entitled to they naturally did not complain 
but ‘the aggrieved party whose land has been included wrongly in R. S: No. 173/1 
thas not been given any notice. Such being the case we feel that there has been no 
proper’ application: of section’ 13 of the Madras Survey and Boundaries Act. In 
‘such circumstances we feel-that the Survey Officer’s decision will not be binding 
upon the Puthukudi IHom under whom the plaintiffs claim. The Second Appeal 
fails and is dismissed with costs. 


| KS. Appeal dismissed, 
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Munsiff, Calicut, in O. S. No. 6or-of 1945. ~. : a 


IT] N.C. SHENOY AND BROS, v: PALANIAPPA MUDALIAR (Subba Rao, F.) "45; 
1 i í 


IN THE HIGH COURT OF JUDICATURE.AT MADRAS.. , - 
i be - poy Vet 


a Presenr :—MR. Justice Suspa"Rao. ` TOU E 
Narayana’ Chandrasekhara’ Shenoy and. Bros., by-i:sole. Proprietor ^ 


v, Narayana Shanbog | aoras gt tas č ae P 
eet ont / Pisce AE D PE. GE epe nS ns j. ing “ah? sie. wed 
R. Palaniappa Mudaliar 4 x ag. Ae REPNE as 


Gontract—Agrdement to supply jaggery free on railway at Karur to buyer in Calicut—otification by. Board è 
of Revenue controlling movement by rail of jaggery from any station in Trichinopoly District to Calicut-—Buyer. 
not willing to bear additional charge for transport by other meahs—Seller not delivering goods—If liable for breach 
of contract—Contract Act (IX of 1872), Section 56—Scope., sy eat td ta ta 

’ An agreement was made by the seller to supply jaggery to buyer at Calicut free on railway at 
Karur. The Board of Revenue having issued a press note controlling movement -by rail of jaggery 
from any station in Trichinopoly, Distriét to ‘Calicut, correspondence, ensued; between the buyer ` 
and the seller, but the seller was not willing to bear the additional costs ofalternative transport’and 
the seller did not deliver the goods. = 2 - 70O 7 ee hs a ee 

Held, in the-circumstances-there was no breach of‘contract in not delivering the goods.. |, ° ! 

Quaere : Whether there was’ frustration by reason of impossibility of performance. eo 


Appeal against the decree of the Court of the Subordinate Judge, South Mala- - 
bar, in A.S. No. 75 of 1947, preferred against the decree of the Court of the District 


K. Sanjeevi Kamath for Appellant. ``. Í = 
M. C. Srinivasan for Respondent.’ : ` ` 
The Court delivered the following 


. Jupcmenr—This second appeal arises out of O.S. No. Gor of 1945, a. suit. 
filed by the-appellant for recovering from.the defendant damages for breach “of. 
contract. oe SW E Stes : ee a i ONES tne har 
On 6th October, 1944, the defendant and the plaintiff entered into a contract 
whereunder it was agreed that the defendant should deliver 151 bags of Kannady’ 
quality jaggery at Rs. 20 per bag free on railway, Karur. The defendant _ des- 
patched the goods in Karur and they reached Calicut on 22nd October, 1944. The 
plaintiff on inspection of the goods discovered that they were not in accordance 
with the quality agreed to be delivered. -It appears that the agent of the defendant 
who was in Calicut persuaded the plaintiff to take the goods at Rs. 19 per bag with 
a promise that the defendant would deliver the goods of the requisite quality in . 
accordance with the terms of the contract dated 6th October, 1944. . © y 


Both the Courts found that by reason of the aforesaid agreement the defendant 
had agreed*to ‘deliver the goods under the earlier contract. . -Unfortunately on 25th. 
October, 1944, the Board of Revenue, Madras, issued a Press Note controlling the, 
movement by rail of cane jaggery from any station in Trichinopoly district’ to 
Calicut. The effect of this notification was that the defendant. could not put the 
goods on rail at Karur. Then correspondence passed between.the parties in regard ` 


i 


pi 


` to the manner of delivery. Exs. D-4 and D-5, letters written -by the plaintiff to 


the defendant, show that the plaintiff was. not inclined to bear the additional | 
expenditure he might incur in case the goods were delivered by lorry or otherwise. 
Whatever ambiguity there might be in the letters Exs. D-4 and D-5, in a reply to the | 
‘letter by the defendant to the plaintiff, Ex. D-6, dated ‘6th January, 1945, wherein 
the defendant wrote to the plaintiff to come over to.Karur and take delivery of,the 
bags, the plaintiff wrote that he was not willing to do so. As..P.W. 1 he admitted ` 
in his chief examination that in the,reply notice the defendant said he would deliver 
the goods.at Karur but ‘that: he was: not-prepared for ite- . re we 
On these facts the question is whether the defendant was exonerated from his 
liability to carry out the terms of the contract. The governing: section’ of the, 
Contract -Act in ‘section 56 which reads.:.....' elise. wala E eames Lae ee 


t 
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“An agreement to do an act impossible in it self is void. A contract to do an act which, 
after the contract is made, becomes impossible, or, by reason of some event which the promisor 
could not prevent, unlawful, becomes void when the act becomes impossible cr unlawful .... .. = 
Learned Counsel for the appellant contended that the issue of the notification by 
the Board of Revenue, Madras, did not make the performance of the contract 
impossible ; for he said that the contract could be performed otherwise than by 
putting the-goods,on rail at Karur. The judgment of the Judicial Committee in 
Twentsche Overseas Trading Co. Lid. v. Uganda Sugar Factory, Ltd.,1, lays down the 

` principle underlying the doctrine of impossibility. Their Lordships said that 
whether a frustration occurs or not depends upon the nature of the contract and 
on the events which have occurred. They pointed out that a contract will in law 
be deemed to be frustrated if the common basis on which both the parties entered 
into the contract has failed. To put in other words, a contract would be frustrated, 
if there is a failure of what in the contemplation of both the parties would be the 
‘essential condition or purpose of. the performance. Relying upon the aforesaid 
principles, learned counsel contended that in the present case the notification only 
affected the mode of carrying out the contract but did not displace the basis of the 
contract. . : . 


_ In this case it is not necessary to decide whether the contract has become 
impossible of performance or otherwise - frustrated. Assuming that the contract. 
had not become impossible of performance, can it be said, having regard to the 
circumstances of the case, that the defendant committed a breach of the contract. 
It is said that the goods could have been sent by some other means. But, as I have 
already stated, the correspondence and the oral evidence disclose that the plaintiff 
was not willing to bear the additional expenditure which the change of the mode 
of transport might entail. Both the Courts found that the plaintiff refused to agree 
to the alternative mode of delivery suggested by the defendant. In the circum- 
stances it cannot be said that the defendant committed breach of the contract. The: 
findings of the lower Court are correct. The second appeal fails and is dismissed 
with costs. : 


- KS. - - Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. ° 


PRESENT :—MR. Justice Govinpa MENon. 


A. Poengavana Naicker .. Petitioner* 
v. i 
S. Muthurama Naidu and others .. Respondents. 


Civil Procedure Code (V of 1908), Order 21, rules 66 and 84—Sale ordered—Central Nazir proceeding 
with sale—Highest bidder—Absence of Judge on casual leave—On return Fudge’s order to carry on sale from day 
to day—Conelusion of sale by Nazir whether affected by the order—Civil Rules of Practice—Rule 200. 


Where in execution of a decree certain propertie: belonging to the judgment-debtor were brought 
to public auction by an order dated 27th October, 1950 and the Centra] Nazir in carrying out the Court 
orders concliided the sale when the highest bidder had made his proposal, and the whole matter 
came to a close on 1st November, 1950, the Subordinate Judge who was on leave when the adminis- 
trative act of the Nazir was in progress on his return from leave next day (2nd November,1950) ordered 
the sale to be conducted from day to day and this order was overruled by the District Judge by an 
order asking the Subordinate Judge to accept the salé as concluded or to reject the same without 
interfering with the procedure by an order of the type he made. On revision, 


Held, that either the Subordinate Judge should accept the sale as concluded, if he was not aware 
when he made the second order, of the Nazir having:concluded the sale or he should reject it. But 
under no circumstances could he interfere in the later stages of the administrative act of the Nazir 
by an order as the one’he made. : 


Ratnaswami Pillai v. Sabapathi Pillai, A.1.R. 1925 Mad. 318 and Surendra Kesub Roy v. Doorgasoondery ' 
Dasee, (1888) I.L.R. 15 Cal. 253, applied. . 





* C.R.P. No. 1801 .0f 1950. ar ` 7 4.1% = 1gth April, 1951. | 
: sd 1. (1945) 1 M.L.J. 417 (P.C.). : 
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Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the Subordinate Judge, Chingleput, 
-dated 6th November, 1950, in E. A. No. 719 of 1950in E.P. No. 130 of 1950 in 
‘OS. No: 13 of 1949. i 


P. Parthasarathy Aiyangar for Petitioner. . Loo 
K. Bhimasankaram, S.T.L.K.V. Narayanachari, A. Seshachari and A. Srinivasan 
for Respondents. ` 


The Court delivered the following. 


Jupcmentr.—In execution of ‘a decree in O.S. No. 13 of 1949 on the file of 
the Court of the Subordinate Judge, Chingleput, certain properties belonging 
‘to the judgment-debtor, who had become subsequently insolvent, were ordered 
to be sold by a sale warrant of the sub-Court, dated 27th October, 1950 and the 
Central: Nazir of the District Court was authorised to conduct the sale on Ist 
November, 1950, by public auction. Accordingly, the Central Nazir put up the 
‘properties for auction and there were bids at that auction. The sale went on for 
‘some time and the highest bidder was ascertained on 1st November, 1950. It so 
happened that on that day the Subordinate Judge was on casual leave and on the 
next day on an application made by the Official Receiver, the Subordinate Judge 

* directed that the sale should be continued from day to day till 6th November, 1950. 
‘On the same evening the Central Nazir took up the matter before the District 
Judge, who, by an administrative order, held that as the sale conducting officer 
had no notice of any petition either for adjournment of the sale or for-any other 
relief, when he put up the properties for sale on 1st November, 1950, the holding 
of the sale by him was correct and the conclusion of the sale on that day itself 
‘by him was correct. The District Judge, further expressed an opinion that there 
ïs no rule which prohibits the sale conducting officer duly authorised by warrant 
.from conducting the sale simply on the ground of the presiding officer’s absence 
on casual leave. The Judge further went on to observe that if the Court which 
directed the holding of a sale by the Central Nazir thought that the sale was irregular ` 
it is for that Court to set it aside, but it cannot return the amount of the sale 
proceeds tendered by the sale officer and received by the Chief Ministerial Officer 
.of the Court, completely ignoring the sale held by the Central Gazir on 1st November, 
1950. ‘These proceedings were administrative in nature and at the time the learned 
District Judge professed to pass this order neither party nor counsel was present. 
‘On 4th November, 1950, one of the creditors of the judgment-debtor, whose estate 
has become vested in the Official Receiver, applied under section 151, Civil Pro- 
cedure Code, for directions that the Central Nazir should be ordered not to conclude 
“the sale held on rst November,'1950. The Subordinate Judge on that application 
held that the remedy of the aggrieved party was to apply to set aside the sale on 
the ground of material irregularity and therefore held that the petition was not 
maintainable. He also held that the Official Receiver who alone can have any 
grievance in the matter has not applied for that relief and therefore the application 
by the creditor was not maintainable. On both these grounds I.A. No. 719 of 1950 ` 
in E. P. No. 130 of 1950 was dismissed by the Subordinate Judge on 6th November, 
1950. Having been aggrieved by this order of the Subordinate Judge on the 
ground that the lower Court failed to exercise the jurisdiction vested in it by law, 
the creditor seeks to revise the order of the lower Court. 


Mr. K. Bhimasankaram appearing for the decree-holder raises a belated preli- 
‘minary objection that the order of the Subordinate Judge dated 6th November, 
1050, being administrative in nature is not a case decided- within the meaning of 
section 115, Civil Procedure Code, and that this court, in its judicial capacity, 
has no jurisdiction to interfere. The learned counsel contended that on the analogy 
.of orders passed under Order 21, rule 66 and the cther provisions of the Code 
regarding settling of the upset prices and various other details prior to the culmi- 
nation of the sale, having been held 4s administrative, it should be deemed that the 
-present order, whereby the court, which was approached under section 151, refused 
the relief asked for, should also be deemed to be an administrative one. I am 
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unable to agree with this contention.: >What has. happened ‘is that when. thé court 
iwas:askéd to give directions to the sale. conducting officer: not to. conclude ‚the sale 
ibut to continue it. de die. in diem from-1st- November 1950, and when the matter was 
argued in open court in the presence of the parties and the procedure laid down 
for judicial proceedings was followed, it is difficult to say-that the order, is in the 
nature, of an administrative one. ' I,am definitely of opinion that the order of the 
‘Subordinate Judge, dated 6th November, ‘1950, is a case decided within the meaning 
of section 115, Civil Procedure Code and is revisable. “ar re 
__ The question then arises as to whethé the' court below has acted with material 
. irregularity in the’ exercise of its jurisdiction in holding: that the sale -has-been.con- 
‘cluded on 1st November, 1950. That the-Central. Nazir-of the District Court isan . 
officer ‘empowered to. conduct’ the sale is-clear-and‘évident from rule: 200 -of the 
‘Civil Rules of: Practice which states that the person’ appointed to sell. the- property 
shall conduct the sale'in the manner: prescribed by the Code for the sale-of attached 
property; etc., According to the structure of the administrative machinery atthe 
‘headquarters of the district, the Central Nazir of the District Court is-a’ person 
‘who is automatically’ deemed to*be: appointed for: purposes cf. conducting court 
‘sales ‘under rule‘ 200. - There is no dispute that the Central Nazir in this case was 
‘the proper person, to conduct the sale. Appendix E, schedule ‘1, Civil Procedure, 
‘Code, Form No. 29, deals with the proclamation of sale and paragraph 3 of- the 
~conditions of sale states that the highest bidder shall be declared to be the purchaser 
of any lot, provided always that he is legally qualified to bid and provided. that 
it shall be in the ' discretion .of the Court or the’ officer holding the sale to decline 
“the.acceptance of the highest bid when the price offered appears so clearly inadequate ` 
as to make it.advisable to do so. This condition, which has a force of law, because 
‘it is a form in Appendix E to the: Civil Procedure Code, lays: down, clearly that it’ 
is within the discretion of the Court to accept or rejecta bid before the sale conducting 
‘officer. ‘Mr.~Seshachariar, for the purchaser, very strenuously contends that when’ 
the property is knocked down for the highest. bid, the Court has no further-juris- 
diction in the matter to say that the sale has not become complete; that is, auto- 
“matically the court must accept the highest bid and hold that the person who -has 
knocked it down is the purchaser and thereby the ‘sale’ is concluded. I am not 
able: to, agree with this contention. Form No. 71 of the Civil Rules of Practice 
relates ot the report of the Central Nazir or other auctioneer. under rule 200 (2) 
“to the Court and there, it is;laid down as to what the Central Nazir should state 
to the Court regarding the procedure and the manner in which the sale was con- 
“ducted It is not necessary to extract here in detail the. various clauses as well 
as schedules mentioned .in that form because paragraph 3 says that the Central 
‘Nazir has to inform ‘the Court that he put. up the several lots for sale by-auction 
~at so and so‘and the person who. knòcked down the several lots. _ It is then-left 
>to the court to’ accept the, action of the‘Central Nazir or to reject it.’ To:say that 
“because the sąle conducting officer has accepted the highest bid and therefore the 
“Court has no further jurisdiction but should, as it were, take-upon itself the vicarious 
‘duty of confirming the sale, is, in my opinion, illogical.’ It is not as if this decision 
is bereft of authority. In Jaibahdar Jha v. Matukdhari That, Das and Macpherson, JJ., 
“had considered a matter ofsimilar nature. They held that an execution sale, whethér 
‘held in the immediate presence of the presiding officer of the Court or not, is not 
complete until the presiding officer of the court has accepted the bid and declared | 
‘the purchaser under Order XXI, rule 84. A mere order to close the bidding- 
does not complete the sale. even though the highest bidder. is erroneously permitted 
to make the deposit required’ by rule 84. They further held that the formal order | 
declaring who has purchased 'the property put up. for sale should be submitted for 
signature under rule 84 expeditiously, before the presiding officer rises for the day. 
' The following observations at page 552 and 553 are pertinent. CM ee 
ence E . . . . In fact, the function of the Nazir or other officer appointed by. the court 
` to conduct the auction is of a ministerial character ; if he conducts it in the presence of the presiding 
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officer, the latter is still in direct charge of it, forthwith declares under Order 21, rule 84 who the | 
purchaser is. and signs the formal order (as in fact ‘happened on the 6th November in this case) 
and the sale is not complete until the declaration has. been’ made and thé order signed. Equally 
when the auction is'(for reasons of convenience) not‘held in his presence, the presiding officer is still 
in charge of it and the officer conducting the sale is in no more: responsible position than if he were 
conducting it in presence,of the presiding officer ; that the sale may be completed, not only the order: 
of the presiding: officer to close the bidding, but also his order under ‘Order 21, rule-84, formally 
accepting the bid and declaring the purchaser is required exactly as in the sale proceedings conducted 
in his presence”, | - i ae : . 


These observations, as I have already stated, are pertinent to the facts of the case. 
The Central Nazir being an officer immediately subordinate to the District Judge 
conducts the sale not in the actual presence of the Subordinate Judge, but in a separate 
place ; and even so when the Central Nazir accepts a final bid; the sale will become 
complete only when the court, which has directed the sale accept the final bid. 
It is open to the court in its judicial discretion either to accept it or reject it. I need 
not say under what conditions a court will reject it, because conditions might be 
different in different cases. The case in Jaibahadar Jha v. Matukdhari Jha! came. 
up for consideration in Surendramohan Sarkar v. Manmanath-Banerji®, before Suhrawardy 
and Patterson, JJ. and the learned. Judges dissenting from an earlier judgment 
of Panton, J., of the same court and following Jaibahadar Fha v. Matukdhari fha,* 
held that the sale-of property in an auction by the order of a court, although-held 
by an officer of the court or by any person appointed in this behalf, is nevertheless 
a sale by the court itself. , It:is;not completed until the court formally accepts the 
bid and déclares-the purchaser under Order 21, rule 84, Civil Procedure Code, 
prior to such order, the bidder, whose bid was accepted by the officer at the time 
of the bid, does not-acquire any interest in the property and the court can, for 
adequate reasons, direct the sale of the property without any notice to the bidder. 
Since the principles enunciated in these decisions has my complete approval, it is 
unnecessary for me. to elaborate at any length the facts of the particular cases adver- 
ted to by me. - In our own court, though on facts not ad idem, there isa decision 
in Rainaswami Pillai v. Sabapathi Pillai?, where Krishnan and Odgers, JJ., considered 
a similar matter and following the decision in Surendro Keshub Roy v. Doorgasoondery 
Dossee,4 the learned Judges held that, no doubt, the ordinary rule regarding a 
private auction is that where an, auction is held without any reservation, there is an 
implied condition that the highest bid will be accepted, but that rule cannot be 
said to apply to a sale by a court officer under the directions of the Court. . In court 
sales, it is the acceptance by the court that constitutes the contract. These obser- 
vations make it clear that however much the Central Nazir might have thought 
that the sale was concluded, it cannot become effective and conclusive unless the: 
court accepts it. ` EG Sete oi eee SS wee Be eae 


Therefore, thé question has to be considered as to what should have been done 
on the facts of this case. .I need hardly, advert to the provisions:of the Civil Pro- 
cedure Code, especially Order 21, rules 65, 69 and 84 regarding. the procedure 
to be followed and the final conclusion of the sale in execution of a decree. 


It’ is not clear from the decision of the learned Judge as to whether he was 
aware on 2nd November, -1950, when he directed that the sale should gp on, from 
day to day, that the Central Nazir had completed the bid,on 1st November, 1950. 
If the Subordinate Judge, after knowing that the Central Nazir had completed 
the sale, or in other words, the properties were knocked down to the highest bidder, 
still thought that. the sale should, be held thereafter from day to day, it is tantamount 
to holding that the Subordinate Judge did not accept the Central Nazir’s conclusion 
of the salesand therefore the sale had not become concluded and the order of the 
Subordinate. Judge refusing to interfere at.a later stage is erroneous in the exercise 
of his jurisdiction.’ If, on the other hand, the Subordinate Judge did not know 
that the Central Nazir had accepted’ the, highest “bid and according to the Central 
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Nazir the sale had become complete and directed the sale to go on, then it is open 
to the Subordinate Judge, after knowing the correct state of facts, either to accept 
the sale as concluded or not. Since it is difficult to find out and the parties are not 
able to clarify the situation as to under what impression the Subordinate Judge 
-made the order dated 2nd November,1950, in my opinion, the order of the Subordi- - 
nate Judge cannot stand. I therefore set aside the order cf the Subordinate Judge 
-and direct him either to accept or reject the final conclusion of the sale by the 
‘Central Nazis, if he did not know that at the time he passed the order on and 
‘November, 1950, that the Central Nazir had finally concluded the sale. It is 
-open tc the Subordinate Judge in the exercise of his judicial discretion to 
accept the Nazir’s final acceptance or reject the same. 


There will be no order as to costs in ‘this Civil Revision Petition. 
K.C. i g Order of the Subordinate Judge set aidr. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Sussa Rao. 

M. M. Muthuwappa ane © Petitioner* 

v. ee 


‘The First Additional Tncome-taz Officer, Tuticorin and - 
another .. Respondents. 
Income-tax Act (XI of 1922), Sections 45 and 46—Monies of assessee in Ceylon —Order of Ceylon Govern- 


ment—Prohibiting transmitting monies from Ceylon—Delay in assessee’s payment in India of tax—Assessee whether 
-defaulter—Tax whether recoverable as such. 


An assessee had income from property in Ceylon and also in India and under the notification 
-ot the Government of Ceylon was prevented from transmitting any monies outside territories of Ceylon 
from the date of the order and on account of his inability to pay the tax he was deemed a defaulter 
:under sections 45 and 46 of the Income-tax Act, on the question whether the assessee was a defaulter 
in respect of foreign income as such and so liable to pay to Government the’same amount as a revenue 
recoverable from land, etc., belonging to him. 


Held, that only if the assessee by negligence or fraud or collusion was unable to bring money 
into the said territory he could be deemed defaulter and not otherwise as under proviso to section 45 
of the Act, the words ‘ Prohibit ’ and ‘ Restrict ’ should be given proper connotation and the difference- 
between them could not be effaced. 


Therefore the assessee was not a defaulter as he was not able to remit his foreign income by 
‘reason of the prohibition imposed by Ceylon authorities. The Income-tax authorities cannot proceed 
under sections 45 and 46 to collect tax. 

Petition praying that in the circumstances stated in the affidavit filed there- 
with the High Court will be pleased to issue a writ of Prohibition against the res- 
pondents herein, prohibiting them from taking compulsory tax recovery proceed- 
ings under section 46 of the Indian Income-tax Act‘or under Madras Revenue 
‘Recovery Act, against the petitioner herein. 


K. R. M. Abdul Karim for Petitioner. 


The Government Pleader (P. Satyanarayana Raju) and C. S. Rama Rao Sahib 
for Respondents. 


The Court made the following 


Orver.—This is an application for issuing a writ of Prohibition against the 
respondents, prohibiting them from taking proceedings under section 46 of the Indian 
Income-tax Act or under the Madras Revenue Recovery Act, against the petitioner 
for the recovery of arrears of income-tax. 


The petitioner is a merchant carrying on business at No. 79, Keyzer Street, 
‘Colombo and is now residing at Madras. On goth December, 1948, for the year of ° 
assessment 1948-49, the First Additional Income-tax Officer, Tuticorin, made an 
order assessing him to a tax.of Rs. 28,575-10-0. By the said order, his total income 





*CO.M.P. No. 4299 of 1951. “goth January, 1951. 
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-was fixed at the sum of Rs. 71,484 which included his total foreign income of Rs. 
69,569. The foreign income was held to have been earned by him in Ceylon. The 
petitioner paid from time to time sums totalling Rs. 13,000 towards the tax and 
‘penalty imposed for non-payment of the tax and the balance due from him. is Rs. 
15,153-5-0. For the assessment year 1949-50, he was again assessed to a large 
amount. In February, 1949, the Income-tax Officer made a demand on the assessee 
for paymenttof the tax assessed. As the amount was not paid, the first respondent, 
holding that the petitioner had committed default, forwarded to thg Colléctor a 
certificate, specifying the amount of arrears due from the petitioner, for collecting 
‘the same, as if it were an arrear of land revenue. The Deputy Tahsildar issued 
a notice to the petitioner dated 5th March, 1951, under section 25 of the Madras 
Revenue Recovery Act, demanding payment of the tax of Rs. 15,153-5-3 for the 
year of assessment 1948-49 within ten days of the receipt thereof, failing which, 
distraint and seizure proceedings would be taken against his properties. 


The Government of Ceylon by their notification published in the Ceylon’ 

- Government Gazette, Extraordinary, Part I, at page 680, introduced prohibitions 
.and restrictions with regard to transmitting any monies outside the territories of 
Ceylon from the said date. By the said notification, a person intending to transmit 

any monies out of Ceylon exceeding Rs. 140 per month, should obtain a permit, 
from the department of Exchange Control, Ceylon. In February, 1951, the peti- 

tioner applied to the Controller of Exchange, Ceylon, for necessary permit to trans- 

mit monies to India for payment of Indian income-tex. He also approached the 

‘Controller of Exchange, Ceylon, through: his proctors and notaries for obtaining 
the necessary permit, The petitioner received through his proctors a letter Ref. 

No. 5TAX/639/Me2tr, Department of Exchange Control, Colombo, dated 23rd 

February, 1951, as follows: i 

“Reference your letter, dated 21st February, 1951, and-the interview you had with me today, 

I regret to inform you that exchange cannot be released for the above purpose in view of the fact that 


tax due for payment is much in excess of the Ceylon income, However, I am prepared to reconsider , 
the application on production of the final order issued in respect of the appeal filed by your client.” 


On 7th December, 1951, I again directed the petitioner to apply to the autho- 
rities concerned in Ceylon for a permit to transmit his income or part of it to India 
for the. purpose of discharging the arrears of income-tax. It is represented to me 
that though a petition was filed, the authorities refused to issue the permit. In 

’ the circumstances, the petitioner states that he cannot be deemed to be a defaulter 
under section 45 of the Act in respect of that part of the tax, which is due in respect 
of his income in Ceylon and, therefore, neither the Income-tax Officer nor the 
second respondent can initiate proceedings for recovery of the amount under section 
46 of the Act. : : 


The relevant provisions of the Indian Income-tax Act (1922) read as follows:— 


“45. Any amount specified as payable in a notice of demand under sub-section (3) of section 
23-A or under section 29 or an order under section 31 or section 33, shall be paid within the time, at. 
the place and to the person mentioned in the notice or order, or if a time is not so mentioned, then 
on or before the first day of the second month following the date of the service of the notice cr order, 
and any assessee failing so to pay shall be deemed to be in default, provided that, when an assessee 
has presented an appeal under section 30, the Income-tax Officer may, in his discretion, treat the 
assessee as not being in default as long as such appeal is undisposed of : 4 


Provided further that where an assessee has been assessed in respect of income arising outside 
the taxable territories in a country the laws cf which prohibit or restrict the remittance of money 
to the taxable territories, the Income-tax Officer shall not treat the asses:ee as in default in respect 
of that part of the tax, ‘which is due in respect of that amount of his income, which by reason of such 
prohibition or restriction cannot be brought into the taxable territories and shall continue to trealt 
the assessee as not in default in respect of such part of the tax until the prohibition or restriction is 
removed, ` ` ' 


Explanation : For the purposes of this section income shall be deemed to have been brought into 

the taxable territories if it has been utilised or could have been utilised for the purposes of any expen- 

' diture actually incurred by theassessee without the taxable territories or if the income whether capita- 
lised or not has been brought into the taxable territories in any form. 


46. (1) When an assessee is in default in making a payment of income-tax, the Income-tax 
‘Officer may, in his discretion, direct that, in addition to the amount of the arrears, a sum not 
exceeding that amount shall be recovered from the assessee by way of penalty. 
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(2) The Income-tax Officer may forward to the Collector a certificate under his signature 
specifying the amount of arrears due from an assessee, and the Collector, on receipt ofsuch certificate 
shall proceed to recover from such assessee the amount specified therein as ifit were an arrear of 
land revenue.” ; , N Ps TASE 

The governing provision is the proviso to section 45. The proviso applies,, 
if three conditions are fulfilled :— ` i ; À 
-(i) -a part of the tax should be due in respect of an assessee’s income in foreign 
territofies ; |: pa l Ga E : 
(ii) .that income could not be brought into the taxable territory and 


(iii) the inability to bring into the taxable-territory should have been by . 


reason of a prohibition or restriction imposed by the laws of thatforeign country. 
If these ‘conditions are fulfilled, in regard to that, part of the tax Which is due in 
respect of the said foreign income, the assessee cannot be treated as a defaulter, 
I cannot accept the contention of the learned counsel for the respondents that ‘the 
proviso, applies only to an absolute prohibition imposed by foreign authorities and 
not to permissive regulations. This argument is contrary to.the express provisions 
of the proviso itself, for the proviso clearly speaks of prohibition as well as restriction 
of the remittance of money to, the taxable territories. The dictionary meaning 
of the word “ prohibit ” is “forbid ” or “ debar ” whereas “ restrict ” means “ limit ” 
or “confine.” If an income is prohibited from being remitted to another terri“ 
tory, the prohibition is absolute. If the amount: can be remitted only subject to 
certain conditions, such as permit, etc., there is only a partial prohibition. When 
the legislature used the- words “ prohibit? or “ restrict? and when those words 
have a definite connotation, it is impossible to construe those words to mean only 
prohibition or to efface the distinction between prohibition and restriction. .. Accept- 
ing the plain meaning of the words used, I must hold that.the proviso applies to 
the income wholly prohibited or restricted, subject to conditions, from being remitted 
to the taxable territories. 

I agree with the learned counsel for the petitioner that the inability to 
remit the income to the ‘taxable territories should have been. by reason of such 
prohibition or restriction. If an assessee by negligence, collusion or fraud does 
not get the permit and, therefore is not able to remit money to the taxable 
territory it cannot be said that his inability to bring money into the said territory 
is by reason of such prohibition or restriction. It would be only by reason of his 
negligence, fraud or collusion. Tha} is a fact to be established in each case. 


The next question is whether, in the circumstances of the case, the petitioner 
is not a-defaulter in respect of that part of.the. tax, which is due in respect of his 
foreign income. The aforesaid notification of the Government of Ceylon clearly 
imposes a restriction with regard to transmitting monies outside the territory of 
Ceylon. Though the petitioner made a belated application, it was rejected by 
the Controller of Exchange, Ceylon. There is no reason to assume that, if an 
application had been made earlier, he would have issued the permit. The peti- 
tioner’s application for permit was rejected’ not on the ground that.it was belated 
but for the reason that the tax due for payment was much in excess of the Ceylon 
income. « When he filed another application for a permit, after I adjourned the 
matter on 7th December, 1951, the Controller again rejected the application and 
refused to issue the permit. 


_ It is true that the transfer of properties effected by the petitioner on 6th 
September, 1950 ; gth September, 1950 and 21st September, 1950 were made under 
suspicious circumstances and may have been made to prevent or obstruct recovery 
of the tax by proceeding against the said properties. But I should not be understood 
tothave expressed any final opinion on the fraudulent character of those transactions 
as that could only be’ decided in appropriate proceedings.. Be it as it may, 
having regard to the aforesaid facts, J must hold that the petitioner was not able to 
remit his foreign income by reason of the restrictions imposed bythe Ceylon 
authorities, and, therefore, he is not a defaulter in respect of that part of the tax, 
which is due in respect of that foreign income. If so, the respondents. have no 


- 
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power to collect that part of the tax by proceeding under sections 45 and 46 of the 
Act, : R wer? pa Ki i 

I therefore, ‘issue a writ of Prohibition, prohibiting the respondents from taking . 
coercive proceedings to recover that part of the tax assessed for the year 1948-49 
due in réspect of the income earned in Ceylon. The respondents will pay the 
costs of the petitioner. Advocate’s fee Rs. 100. ` 


K.C. B ee A Writ of Prohibition issued. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
` Present :—Mkr. Justice GovinpA MENON AND MR. Justice -KRrisHNASWAMI 
Navubv. . < l : : > & 
Kanakammal TE .. Appellant* 
Dar ' i 
Muhammad Kathija Beevi _ DA Son Respondent. dee 
Madras Agriculturists Relief Act (IV of 1938), section 19—Execution petition—Failure of judgment-debtor 
to raise the question of scaling down—Subsequent application—Whether maintainable. es 


An application under section 19 of Madras Act IV of 1938 is not one which comes under section . 
44 of the Civil Procedure Code and therefore the principle of res judicata in execution cannot apply. 
It is not the bounden duty of the judgment-debtor' when an execution application was pending ‘to 
raisé the question regarding scaling down and if he failed to do so it is open to him at a later stage 
to file an application for scaling down. 7 FA 





rs 
i 


Case law reviewed. '-_ -- : Pit m ` ; 


ae 5 ae ea 2% ig “ak 

~- Appeal under clause 15 of the Letters Patent against the Judgment and Order 
of the High Court, dated 21st April, 1949; in G. M.S. A. No. 243 of 1946, preferred 
against the Order of the Court ‘ofthe Subordinate Judge, Ramanathapuram, at _ 
Mathurai, in A. S. No. 59 of 1946 (I.A. No. 430 of 1944), in O. S. No. 49 of 1928, 
District Munsiff’s Court, Ramanathapuram. 


R. Kesava Aiyangar for Appellant. Py 
T. R. Srinivasan and Gopalarainam for Respondent. 


The Judgment of the Court was delivered by. . a 

. Govinda. Menon, 7.—In execution of the compromise decree passed in the appel- 
late Court in O. S. No.- 49 of 1928 on 13th November, 1931, certain properties 
were sold on 6th December, 1939. The appellant who is the decree-holder filed 
another application’ for execution and in that the judgment-debtor raised the 
objection that the application was barred by res judicata. In C. M. S. A. No. 197 
of 1944, Bell, J., held that the execution application was-not barred’ by limitation. 
While this appeal was pending, the present respondent filed’ an application under 
section 19 of the Madras Agriculturists ‘Relief Act for scaling down the decree and 
both the lower Courts held that the decree has to be scaled down. When the 
matter came up to this Court in C. M. S. A- No. 243 of 1946 our learned brother 
Subba Rac, J., held that the objection taken by the decree-holder that the judgment- 
debtor should have applied for scaling down the decree when the earlier applica- 
tion’ was pending cannot be maintained and therefore held that the judgment- 
debtor is entitled to scaling down and the.learned Judge granted leave to appeal. 


The question raised is one .of the res judicata in execution, namely, whether it 
was the ‘bounden duty of the judgment-debtor when an execution application 
was pending to raise the question regarding the scaling down and if he failed todo 
that, whether it is open’to him at a later stage to file an application for scaling down. 
‘Subba Rao, Ji, held that the decision in Adatkappa Chettiar v. Chandrasekhara’ Thevar', 
did not go to the extent of holding that an application under section 19 of the Madras 
Agriculturists Relief Act is one relating to the execution ‘of:the decree in order that 
all the other’ provisions of the Code regarding ,executability of the decree-should 





, *Letters Patent Appeal No. 107 of 1949. ` f es 29th January, 1952. 
1. (1948) 1 M.L.J. 41: L.R.74 I.A. 264: I.L.R. (1948) Mad. 505 (P.C.). © : 
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apply to that application. Subba Rao, J., was of opinion that the decision of 
the Privy Council amounted to this, namely, that so far as appealability is concerned,. 

_an order under section 19 should be deemed to be as if made under execution and 
no. more. i 


. We have perused the judgment of the Privy Council in Adaikappa Chettiar v.. 
Chandrasekhara Thevar}, and it seems to us that their Lordships did not hold that an. 
application under section 19 of the Madras Agriculturists Relief Act is one relating 
to execution of the decree. - What their Lordships held was that the decision of 
this Court in Nagappa v. Annapoorani®, to the effect that no appeal lay from an order 
passed under section 19 is incorrect, because in their Lordships’ view a decision. 
under section 19 is one which finally determines the rights of the parties-and is a. 
formal expression of adjudication so far as the Court expressing it is concerned and 
it conclusively determines the rights of the parties with regard to one of the matters 
in controversy in the suit. Such being the case, an order under. section 19 is one 
which can come within the defirition of the decree in section 2 (2), Civil Procedure 
Code. Mr. Kesava Ayyangar relied upon the sentence at page 514 in Adaikappa: 
Chettiar v. Chandrasekhara Thevar!, where their Lordships state that one of the orders 
contemplated in that appeal, namely, the order of 25th July, 1938, was one relating 
to the execution, discharge or satisfaction of the decree within the’ meaning ôf 
section 47 of the Code and an appeal lay under section 96. The order was one 
passed under section 20 of the Madras Agriculturists Relief Act by which the 
judgment-debtor requested the Court to postpone the execution of the decree in 
order to enable him to file an application for scaling down the decree. Section 20 
lays down that if no relevant application under section 19 is made within 60 days, 
then the execution will have to'proceed. It cannot be disputed that so far as an 
order under section 20 is concerned, it is one relating to execution of the decree, 
because what is asked for is a postponement of the execution of the decree and it is 
therefore a matter relating to the execution of the decree. The decision of the 
Privy Council referred to does not say that because of the, above observations 
regarding the nz ture of the application under section 20, the order under section 19- 
should be treated as one falling within the definition of execution, discharge or 
satisfaction of the decree under section 47, Civil Procedure Code. Our attention 
was invited by Mr. Kesava Aiyangar to another decision in Sha Shivraj Gopalji v.. 
Ayissa Bi®, where the facts were these: The decree-holder attempted to attach 
the share of a member of a Mappilla Marumakkathayam tarwad and because of 
the law regarding impartibility then in existence it was not allowed, though. by the 
time the order had been passed, the Madras Mappilla Marumakkathayam 
Act which allowed partibility had been passed by the Legislature. The result of 
this enactment was that the share of any member could be attached and sold in 
execution of the decree. It was sought to be raised in the appeal before this Court 
but was not permitted and the appeal was dismissed.’ The decree-hclder filed a 
fresh execution application zskirg for attachment of the share of the judgment- 
debtors and the Sub-Court ordered the attachment. In appeal again this Court 
held that the order in the previous execution application was res judicata as the 
decree-holder could have raised the plez in the earlier application but failed to do so, 
it is therefore barred by the principle of res judicata. ‘The view cf the High Court 
was upheld by the Privy Council. We do not see how the decision of the Judicial 
Committee'can be applied to the facts of the present case. Section 19 does not 
state the period during which an application fcr scaling down has to be made. 
There is no limitation fixed. It has been held by this Court that so long-as the 
decree is in existence and could be executed, it is open to the judgment-debtcr to 
apply for scaling dowr. - We do not think that the dana in Sha Shivraj Gopalji v. 
Ayissa Bi?, can be of any assistance to this appeal. ; 


' 
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_The decision of the presert case can be made torest on much narrower ground, 
namely, that before Bell, J., finally decided C. M. S. A. No. 177 of 1944, there was 
an application made to the executing Court, E. A. No. 229 of 1944, to stay execution 
proceedings and that was allowed on 21st July, 1944. It was in pursuance of that 
application that the present I.A. No. 430 of 1944 was filed to scale down the decree. 
Therefore, the genesis of ILA. No. 430 of 1944 was antecedent to the order of the 
High Court holding that the execution of the decree was not barred by limitation. 
A Full Bench of this Court in Desikachariar v. Ramachandra Reddiar! has laid down 
that if in an application under section 20, the question whether the applicant is an 
agriculturists or not had been raised and decided that would operate as res judicata 
in any subsequent application to scale down the decree. Therefore when in E. A. 
No. 229 of 1944, it was held on 21st July, 1944, that the applicant was an agri- 
culturist entitled to the benefits of the Act and therefore entitled to scaling down 
the decree and that has not been set aside by any proceedings, we cannot say that 
the applicant did not raise the question of the scaling down before the High Court 


decided C. M. S. A. No. 177 of 1944. , Such being the case, the objection raised. 


namely, that the present application for scaling down is barred on account of the 
principle of res judicata in execution relying upon the decision in ‘Adaikappa Chettiar 
v. Chandrasekhara Thevar? is not sustainable. 


Another point to be considered is that even if there is an execution petition 
pending and the judgment-debtor -raises the question that ‘the decree has to be 
scaled down, it is not open to the Court to take notice of that objection unless either 
the decree-holder or the judgment-debtor files an application under section 19 of 
the Act, since section 19 positively lays down that a decree can be scaled down only 


on an application. The mere fact that the judgment-debtor raised an objection - 


to the executability of the whole decree on-the ground that it has to be scaled down 
is no ground for scaling down the decree and the Court will not be justified in so 
scaling down without ,a separate application. This is also another ground for 
holding that the judgment-debtor is not barred from filing. the application to scale 
down the decree even though he had not raised the question at an earlier stage of 
the execution proceedings. We, are, therefore definitely cf opinion that an,appli- 
cation under section 19 of the Act is not one which comes under section 47, Civil 
Procedure Code and therefcre the principle of res judicata in execution cannot 
apply to the facts of the present case. 


This Letters Patent Appeal is, therefore, dismissed’ with costs. — 
V.P.S. ee ` . ' Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice Sussa Rao. 


Ayilavajjula Subbaraya Sarma ae .. Appellani* 


í 2. z 
Chilakapati Subramanyam .. Respondent. 


Mortgage—Usufructuary morigage—Decree for sale of hypotheca when can be passed—Transfer of Property 
` Act (IV of 1882), sections 58, 67 and 68—Scope. . ° 


As section 58 of the Transfer of Property Act now stands (amended in 1929) if under the mortgage 
deed the mortgagor expressly or by implication binds himself to deliver possession of the mortgaged: 
property to the mortgagee the transaction is a usufructuary mortgage notwithstanding the fact that 
actual possession has not been delivered. If such a transaction is a usufructuary mortgage, section 
67 of the Transfer of Property Act-does not empower a mortgagee to institute a suit for sale. Section 

‘ 68 only confers a right on the mortgagee to sue for the mortgage money when the mortgagor 
fails to deliver the property to him without disturbance by the mortgagor or any person claiming: 
under a title superior to that of the mortgagor. ` This does not either expressly or by necessary impli- 
cation confer on him a right to realise the said amount by sale of the hypotheca—he can only obtain 
a money decree. Subbamma v. Narayya (1917) 33 M.L.J. 623 : I.L.R. 41 Mad. 259 (F.B.) is no longer 





1. (1951) 1 M.L.J. 23 (F.B.). i I.L.R. (1948) Mad. 505 (P.G.). 
2. (1948) 1 M.L.J. 41: L.R. 74 I.A. 264: i 
*S.A. No. 2212 of 1948. $ yth August, 1951. 


~ 


56 ,THE MADRAS LAW JOURNAL REPORTS. [1952 


good law and must be deemed to have been statutorily overruled by the amendment of section 58 in 
- the year 1929. Where, however, the mortgage is a composite one with a clause “as soon as the 
amount is available, I shall pay the amount of principal and interést accrued due under the mort- 
gage deed, get the mortgage cancelled and take back the document” there is a clear personal 
covenant to pay and therefore a suit for sale would lie under section 67 of the Transfer of Property 
. Act, ' 


Appeal against the decree of the Court. of the Subordinate Judge, Nellore, in' 
A. S. No. 38 of 1948 (A.S. No. 434 of 1947, District Court, Nellore), preferred against 
the decree of the District Munsiff Court, Nellore, in O.S. No. 808 of 1945. -' 

P. Satyanarayana Raju (the Government. Pleader) and M.B. Rama Sarma for 
Appellant. 

K. Umamaheswaram for' Respondent. ' 

‘The Court delivered the following 

Jupement.—The only question in this second appeal is whether the mortgagee 
is entitled to sue for recovery of his money by. sale of the hypotheca. . ; 

One Venkatachalamayya executed a will.dated 19th October, 1926, whereunder 
he bequeathed the plaint scheduled properties along with others to the first defendant, 
his wife, to be enjoyed by her for her lifetime and the remainder to his daughter’s 
son, the and defendant. The 5th defendant is the daughter of-the said Venkata-, 
chalamayya and defendants 2 to 4, are her sors, One Pitchireddi in whose favour» 
Venkatachalamayya executed a prcmissory note filed O.S. No. 769 of 1932-on the 
file of the District Munsiff, Nellore, against the first defendant to recover-the money 
due thereunder; and he obtained a decree on 16th December, 1932. ' Another’ 
creditor of Venkatachalamayya filed O.S. No. 1022 of 1932 and cbtained a decree’ 
therein. ` Or 17th August, 1932, the first defendant executed a: conveyance in 
favour of the 2nd defendant in respect of her life interest_in the suit properties: 
In execution of the decree in O. S. No. 769 of 1932 the properties were brought to 
sale. When the 2nd defendant filed a claim petition it was dismissed. He filed 
O.S: No. 20 of 1934 on the file of the District Munsiff’s Court, Nellore, to set aside 
the crder in the claim petition. In execution of the other decree when the same 
properties were attached, the 2nd defendant filed another claim petition but that' ` 
‘was allowed. The 2nd defendant and the decree-holder in O. S. No. 1022 of 1932 
filed two suits for setting aside’ the order in the claim petition. It was held ‘in those’ 
suits that the decrees could be executed against the estate of Venkatachalamayya. | 
‘On rigth September, 1942, the rst defendant: executed a usufructuary mortgage: 
deed, Ex. P-3, in favour of the plaintiff for a sum of Rs. 600. The consideration 
amount went in discharge of the decree in O. S. No. 769 of 1932. The mortgagee 
was not able to obtain delivery of possession of the mortgaged property. He 
filed O. S. No. 808 of 1945, for recovery of the amount due under the mortgage 
_ deed by sale of the mortgaged properties. 

Various contentions were raised by the defendants; they denied that the 
‘mortgage deed, Ex. P-3, was supported by consideration. They questioried the 
validity and binding nature of the mortgage on the 2nd defendant. They also 
‘contended that the plaintiff was not entitled to sue for the recovery of the‘mortgage 
money ‘by sale of the mortgaged property. 

The District Munsiff, and in appeal the District Judge, held that the mortgage 
was supported by-consideration and was binding upon the second defendant. They 
-also held that the mortgage amount could be recovered by sale of the mortgaged 
properties. e i EDT e A 

The only question raised in the appeal was whether Ex. P-3 could be enforced 
‘by sale of the hypotheca. As aforesaid, Ex. P-3 was executed on 19th September, ` 
1942, for a sum of Rs. 600: Under the document the interest accrued due for.each 
year had to be paid in that year. In default of payment of interest, the interest 
so accruing should be included once a year with the principal and the total amount 
should be paid together with interest thereon. Till the amount. of the principal 
-and interest due was paid in full the mortgagee was put in possession and he was 
-directed to take the net income towards the debt. The mortgagor also specifically 
-agreed thereunder that when the money was available he would pay the amount of 


a 
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principal and interest accrued due by him to-the mortgagee and get the mortgage 
deed cancelled and take back the document. Though the document purported 
to give possession to the mortgagee the rst defendant did not give possession of the 
property to the plaintiff. : 


On these facts the question that arises for consideration is whether the mortgagee 
‘was entitled to sue for the sale of the mortgaged property. . 


The ansewer to the question turns upon the construction of some of the pro- 
visions of the Transfer of Property Act. The relevant provisions are.: 

“ Section 58 (d): Where the mortgagor delivers possession or expressly or by implication binds 
himself to deliver possession of the mortgaged property to the mortgagee, and authorised him to 
retain such possession until payment of the mortgage money, and to receive the rents and profits 
accruing from the property or any part of such rents and profits and to appropriate the same in lieu 
of interest, or in payment of the mortgage money, the transaction is called an usufructuary mortgage, 
and the mortgagee an usufructuary mortgagee.” 

(The words “ expressly or by implication-binds himself to deliver Possession ” 
‘were inserted by the Amending Act of 1929). 

“ Sec ion 67 : In the Absence of a contract to the contrary, the.mortgagee has, at any time, after 

the mortgage money has became due to him, and before a decree has been made for the redemption 
+ of the mortgaged property, or the mortgage money has been paid or deposited as hereinafter provided, 


a right to obtain from the court a decree that the mortgagor shall be absolutely debarred of his right 
to redeem the property, or a decree that the property be sold a Se her Ge ee ae oe he ok ‘ 


Nothing in this section shall be deemed— : 


(a) to authorise any mortgagee other than a mortgagee by conditional sale or a mortgagee 
under an anomalous mortgage by the terms of which he is entitled to foreclose, to institute a suit for 
foreclosure, or an usufructuary mortgagee as such or a mortgagee by conditional sale as such to insti- 
tute a suit for sale.” 


“ Se:tion 68 (i) : The mortgagee has a right to sue for the mortgage money in the following 
-cases and no others, namely— x 
(a) where the mortga.or binds himself to repay the same ;` 


* * * * x 


(d) where the mortgagee being entitled to possession of the mortgaged property, the mortgagor 
fails to deliver the same to him or to secure the possession thereof to him without disturbance by the 
mortgagor or any person claiming under a title superior to that of the mortgagor ;? _ 

The learned counsel for the appellant contended that the plaintiff is an usu. 
fructuary mortgagee within the meaning of section 58 ( i) of the Act and therefore 
under section 67 (a) the remedy by judicial sale is denied to him. Before section 58 
of the Act was amended the aforesaid sections were subject to judicial interpretation 
by two Full Bench décisions of this Court. In Arunachalam Chetti v. Ayyavaiygnt 
a Full Bench of this Court consisting of Shepherd, O.C.J., and Davies and Moore, 

‘held that a usufructuary mortgagee to whom the mortgagor fails to deliver 0° to 
secure possession of the property mortgaged is not entitled to claim in a suit for the 
money an order forthe sale of such property. At page 481 the learned Judges Say ; 


“ The contention really is that at the option of the mortgagee or in the cases mentioned,in section 

68, a usufructuary mortgagee is entitled to have his mortgage treated as a simple mortgage. The 

right to sue for sale is not provided for by the contract between the parties and is not tobe found in 
‘section 68 without doing violence to the language of the section.” 


The later Full Bench decision reported in Subbamma v. Narayya®, overruled the 
earlier one. There the learned Judges held that where a mortgagor fails to deliver 
possession to his mortgagee, the mortgage is’ not a usufructuary mortgage within 
the meaning of section 58 (/) of the Transfer of Property Act; and the mortgagee is 
entitled to bring a suit for sale of the mortgaged property. At page 263 the learned 
Judges observed : 

“ A mortgagee to whom possession has not been given is not a usufructuary mortgagee. Conse- 
quently he does not come within the proviso and is entitled to sue for foreclosure cr sale under the 


section in the absence of a contract to the contrary at any time after the mortgage maney has become 
payable to him.” 
l 


1. (1898) 8 M.L.J. 154 : 21 Mad. 476 (F.B.). . 1. (1917) 33 M.L.J.623 : 41 Mad. 259 (F.B.). 
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The basis of this judgment, namely, that a mortgagee to whom possession has no't 
been given is not a usufructuary mortgagee is statutorily overruled by the amend- 
ment of section 58 in the year 1929. Now as the section stands, if under the mort- 
gage deed the mortgagor expressly or by implication binds himself to deliver pos- 
session of the mortgaged property to the mortgagee, the transaction is a usufructuary 
mortgage notwithstanding the fact that actual possession has not been delivered. 
If such a transaction is a usufructuary mortgage, section 67 of the Act does not 
empower a mortgagee to institute a suit for sale. Section 68 only confers a right 
on the mortgagee to sue for the mortgage money when the mortgagor fails to deliver 
the property to him without disturbance by the mortgagor or any person claiming 
-under a title superior to that of the mortgagor. This does not either expressly 
or by necessary implication confer on him a right to realise the said amount by sale 
of the hypotheca. In the contingency contemplated by the section he will be 
able only to obtain a decree for money. _ 


The learned counsel for the respondents relied on the decision of the Judicial 
Committee in Lal Narasingh v. Md. Yakub Khan). ‘The facts in that case were that 
the mortgagors failed to discharge their obligation of making over possession to 
the mortgagee and thereby deprived the mortgagee of part of his security. The 
mortgage in that case was a combination of a simple and a usufructuary mortgage.. 
The Judicial Committee held that the money became payable under section 68 
and that the mortgagee could bring the property to sale under section 67 of the 
Transfer of Property Act. The learned counsel relied upon the following obser- 
vation at page 406: j 

« | | . . . In these circumstances their Lordships are of the opinion that under section 
68 the money has become payable and the plaintiff is entitled to a money decree for the same, but 
if the mcney has become payable under section 68,their Lordships are futher of the opinion that under 
„section 67 a decree for sale can be made.” y 
It is true that the aforesaid observations, divorced from the context and the facts 
of the case, may appear to lend support to the learned counsel’s contention. But, 
in my view, those observations should be confined only to a case of a mortgage which 
is a combination of a simple and an usufructuaty mortgage, for in that case, sec- 
tion 67 (1) will not exclude the mortgagee’s right to realise the money by bringing 
the hypotheca to sale. I would, therefore, hold that the Full Bench Bench decision 
in Subbamma v. Narayya®, is no longer good law ; ‘and it must be deemed. to have 
been statutorily overruled by the amendment of section 58 in the year 1929. 


Even so the learned counsel for the respondent contended that the mortgage 
in the instant case is a composite ‘one, being a combination of a simple and a usu- 
fructuary mortgage ; and, therefore, the Privy Council case would apply. His 
argument was that the document contains a, personal covenant to pay and such" 
a covenant confers upon the mortgagee a remedy by judicial sale. A perusal of 
the document discloses a clear and unambiguous personal covenant to pay. After 
stating the details of the consideration, the document proceeds to say that ‘ the 
principal and interest shall be paid.” The mode of payment is also ‘pointed out, 
namely, the mortgagee who is put in possession is directed to credit the net profits 
towards the mortgage. In addition, the mortgagor specifically agrees to pay the 
principal and interest under the mortgage deed whenever the money is available. 
The words are “ As soon as the amount is available, I shall pay the amount of 
principal and interest accrued due by then to you under the mortgage deed, get 
the mortgage cancelled and take back this document.” These words contain a 
clear personal covenant to pay. But the learned counsel for the appellant con- 
tended that a mere personal covenant to pay does not carry with it the right to 
pring the property to sale, particularly, when the document provided the method 
of discharge. - 

There is a conflict of decisions on the question whether a personal covenant 
to pay will in itself confer a remedy by judicial sale. The learned counsel for 

r. (1929) 58 M.L.J. 401: L.R. 56 T.A. 299: 2. (1917)33 M.L.J. 623 : 41 Mad. 259 (F.B.)- 
LL.R. 4 Luck. 363. P.C.) 
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the appellant.relied upon a number of decisions of other High. Courts in support 
of his argument. It is unnecessary to consider them as the Madras view is clearly 
expressed by Bench decisions binding on me. In Ramayya v. Guruva1, there was 
a suit for sale by a mortgagee. The mortgage deed contained a covenant by the 
mortgagor for payment of the mortgage amount but otherwise it answered 
the definition of usufructuary mortgage contained in the Transfer of Property 
Act, Section 58 (1). The document contained a covenant for payment of the 
amount within a particular date. The learned Judges Handley and Wcir, JJ., held 
that the mortgagee was not precluded by the Transfer of Property Act (section 
67) from bringing the property to sale under the mortgage. The fact that the 
. mortgagee who was put in possession should take the produce towards the mort- 
gage was not considered to be an obstacle in holding that there was a personal 
covenant and that such a covenant attracted the provisions of section 67. In 
Sivakami Ammal v. Gopala Savundram Ayyan®, a Full Bench of this Court held that a 
suit for sale by a mortgagee was maintainable as the bond contained a covenant 
to pay. The mortgage deed there contained the following covenant. 


“ I shall pay to you the said mortgage amount in Chitrai Kalavathi year 1883 and take back 
this deed of mortgage with possession and the cancelled bonds mentioned above.” 


It was also recited in the document that the properties were put in the possession 
of the mortgagee for the debt. The learned Judges held that they were clearly 
of the opinion that the mortgage deed contained a covenant to pay and therefore 
a suit for sale would lie. In Muhammad Naina Thambi Maracayar v. Siddhi Muham- 
mad? where there was a personal covenant to pay, the learned Judges held that the 
said covenant carried with it a rignt of the mortgagees to bring a suit for sale to re- 
cover the mortgage amount. There, the document, after stating that the mortgaged 
property was put in the possession of the mortgagee so that he might enjoy the 
income, contained the following covenant : ~ i 


“In default we shall in any year in which the holder make a demand (or require) pay the 
mortgage amount and redeem the mortgage.” 


The learned Jugdes construed the said covenant as a personal covenant to pay. 
“At page 82, they observed : f è 
“ The learned counsel for the appellant, however, has relied on the case reported in Kashiram 
v. Sardar Singh*, where it was held that the insertion of a personal covenant in a usufructuary mort- 
gage did not alter the nature of the mortgage. The learned Judges in that case dissented from a 
series of Madras decisions to the contrary, one of the Madras dec.sions being the Full Bench deci- 
sion reported in Sivakami Ammal v. Gopala Savundram Ayyan®, We, howe er, are unable to dissent 
from the current of authorities established in this court. We must, therefore, hold that this 
instrument Ex. A contains a personal ccvenant by the morigagors to pay the mortcagees the mo t- 
gage amount and carries with it the right of the mortgagee to bring a suit for sale to repay 
the mortgage amount.” N 
The decision of the Judicial Committee reported in Lal., Narasingh v. Md. 
Yakub Khan’, already considered by me in another connection also adopts the 
Madras view. In that case the mortgage deed was a combination of a simple 
mortgage and usufructuary mortgage. It was so held to be a composite mortgage 
because of the. personal covenant contained therein. The Judicial Committee 
held that because of that personal covenant a ‘decree for sale could be made under 
section 67 of the Transfer of Property Act. I therefore hold that the decree of the' 
lower Court giving a preliminary mortgage decree for sale is correct. 


The appeal is dismissed with costs. ` No leave. ` 
K.S. ` Appeal dismissed» 


Oe Be a daa, ST A a Ea A 
1. (1890) I.L.R. 14 Mad. 232. 4. (1905) I.L.R. 28 A. 157. 
2. (1893) 4 M.L.J. 50: IL.L.R. 17 Mad. 131 5, (1929) 58 M.L.J. 401: L.R. 56 LA. 299: 
.B. I.L.R. 4 Luck. 363. (P.C.) 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justice Govinpa MENON AND Mr. Justice RAMASWAMI 
GOUNDAR. 


Buragada Venkata Rao and another .. Appellants* 
i U. i s : 
Godavarti Venkataratnam and others ; `.. Respondents: 


Usurious Loan? Act (X of 1918), section 3 (1) and Explanation as amended by Madras Act (VIII of 1937)— 
Power to be exercised if transaction as between parties was substantially unfair—12 per cent.simple interest in the 
case where both parties were money-lenders—Fair rate. : x 


The effect of Madras Act (VIII of 1937) by which sub-section (1) of section 3. of the Usurious 
Loans Act was amended and Explanations and Provisos were added, is to make it obligatory upon 
the Court to find out whether there is excessive interest and when once that is done to presume that 
the transaction was unfair. Anything above 12 per cent. per annum simple interest is excessive consi- 
dering the nature of transactions in this State. Re. 1-0-6 per cent per. mensem compound interest 
with annual rests must be held to be excessive within the meaning.of the Explanation inserted by 
Madras Act (VIII of 1937) and therefore the transaction must be held to be unfair between the parties 
and the debtors are entitled to the benefit of the Usurious Loans Act as amended by Madras Act 
(VIII of 1937). ` ` 


Twelve per cent. simple intersst was allowed as fair, reasonable and just. 
Case-law considered. 


` Appeal against the Decree of the Court of the Sub-Judge, Masulipatnam, in 
OS. No. 37 of 1946. 


K. Venkatarama Raju for Appellant. 
G. Venkatarama Sastri for First Respondent. 
The Judgment of the Court was delivered by 


Govinda Menon, 7.—By Ex. P. 1 dated goth March, 1926, the first defendant 
executed a mortgage for a sum of Rs. 2,351-9-6 in favour of the undivided father 
of the plaintiffs. The consideration for that document was made up of sums due 
under a prior promissory note executed by the first defendant and moneys due under 
an account. It also included a sum of Rs. 50- being the costs of an insolvency 
petition which the plaintiffs father and another had filed against the first defendant. 
The mortgage recited that compoynd interest would be paid at the rate of R.-. 1-0-6 
per cent. per mensem with annual rests. The relevant portions of the document 
are as follows: 

« | | , . This sum, from this date until it is paid up to you in full, shall carry compound 
interest at the rate of Re. 1-0-6 (one rupee and six pies) percent. per mensem with annual rests 
calculated according to the Telugu calendar months and for Adhikamasams also, and the principal 
and interest so aggregating shall be paid up to you by.me in instalments as fixed hereunder.” 


In the lower Court the first defendant raised various issues such as that the 
mortgage deed was invalid and unenforceable, that the suit was barred by limi- 
tation, that he was an agriculturist entitled to the benefits of the Madras Agri- 
culturists Relief Act, that the snit was barred under section 67-A of the Transfer 
-of Property Act, and that the rate of interest was exorbitant and usurious. The 
learned Judge found that , the mortgage bv nd was fully and duly supported by 
consideration, and was enforceable. He further held that as a result of a payment 
of Rs.10 towards the principal and Rs.10 towards interest due under the mortgage 
bond on 17th March, 1938, and the en ‘or ement thereof by the first defendant 
on the mortgage bond, limitation was saved as there was an acknowledgment of 
liability and hence the suit was in time. It was further found by the learned 
Judge that there is no evidence that the first defendant ever owned even a leasehold 
interest in agricultural lands and therefore he was not‘ entitled to the benefits of 
the Madras Agriculturists’ Relief Act. On issue 4 as to whether the rate of interest 
was exorbitant, the learned Judge found that the principal amount of Rs. 2,351-9-6 
had swelled up as a result of compound interest with annual rests at the rate of 
Re. 1-0-0 per cent. per mensem to Rs. 24,951-15-6. He further held that on the 
Sg a ee ee a ee 
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evidence the rate of interest was excessive and that the transaction was substantially 
unfair between the parties. Such being the case, it was decided to give relief to 
the first defendant under the provisions of the Usurious Loans Act. The plaintiffs 
were therefore given a decree for a sum of Rs. 6,621-9-9 made up of the balance 
principal amount of Rs. 2,341-9-6 with simple interest at 9 per cent. per annum. 
Further interest and proportionate costs were also allowed. There is no cross 
appeal by the first defendant against the decree passed for a sum of Re. 6,621-9- 

but he has’filed an application for adducing additional evidence in appeal under 
Order 41, rule 27, Civil Procedure Code, in order to prove that he was an agriculturist 
and therefore entitled to the benefits of the Madras Agriculturists Relief Act. The 
affidavit in support of the application does not show any sufficient or justifiable 
material as to why we should exercise our discretion in favour of the first defendant 
and allow the documents to be admitted as additional evidence. The conditions 
prescribed by Order 41, rule 27, Civil Procedure Code, which have been recently 
explained in a judgment of the Supreme Court are conspicuous by their absence 
in the present case. We therefore do not feel justified in admitting the documents 
as additional evidence. 


The appellant’s argument is based mainly on the circumstance that there was 
no unfairness as between the parties at the time Ex. P. 1 was executed. Both were 
Vy:ya merchants lending money to others and both knew the nature ôf the trans- 
action. The evidence of the plaintiffs’ clerk as P.W. 1 is to the effect that Re. 1.0.6 
per cent. per mensem compound interest with annual rests was then the usual 
prevailing rate of interest. On this aspect of the case, it is urged by Mr. K. Venkata- 
ramaraju for the appellants that there is no sufficient cross-examination of P.W. 1. 
The evidence on the side of the defendant consists chiefly of himself examined as 
D.W. 1 and he deposes that the usual rate of interest under mortgage bonds at that 
time was 12 annas 3 pies to 13 annas simple interest. He further deposed that he 
used to execute promissory notes at simple interest of 13 annas and 14 annas. 
According to him, at the time the mortgage was exeċuted he was indebted to the 
extent of nearly Rs. 6,000 and therefore the plaintiffs’ father and M. Subbayya 
filed an insolvency petition against him in the District Court because of a mortgage 


‘executed by him to one Jaldu Subbarao and that was considered to be an act of 


insolvency. After the filing of the insolvency petition, plaintiffs’ father and Subbayya 
wanted the suit mortgage and another document to be executed and if that was 
done, they promised not to press the insolvency: petition. Thereupon the first 
defendant was afraid and executed the suit mortgage. In cross-examination 
questions were put to him to show that the previous averments were incorrect and 
that he was fully aware of the nature of the transaction and that at present the 
hypotheca is worth Rs. 1,15,000. What we have to decide is whether the trans- 
action was fair between the parties on the date of Ex. P.1. 


The learned counsel for the appellants invited our attention to the fact that 
the previous promissory note, Ex. P. 2 dated 24th March, 1923, also contained a 
provision for compound interest at the rate of Re. 1-0-6 per cent. per mensem. 
Further a mortgage bond, Ex. P-5, dated 21st July, 1924, contained stipulations 
in various places that compound interest at the rate of Re. 1-0-0 per cent. per 
mensem would be paid. It was also brought to our notice that Ex. P.3 of even 
date as Ex. P-1 also contains the same stipulation, viz., Re. 1-0-6 per cent. per mensem 
compound interest. Such being the rate of interest neither was the rate of interest. 
excessive, nor was the transaction unfair between the parties. An earlier pro- 
missory note of goth March, 1917, also contained stipulations regarding interest 
in exactly the same way. The statutory provision relating to relief to be given 
where the.transaction is considered to be an usurious loan of money is contained 
in the Usurious Loans Act of 1918 (Central Act X of 1918) section 3, sub-section (1) 
is as follows : 

“ Notwithstanding anything in the Usury Laws Repeal Act, 1855, where in any suit to which 
this Act applies, whether heard cx parte or otherwise, the court (has reason to believe, (a):that the 


interest is excessive ; and (b) that the transaction was, as between the parties thereto, substantially 
unfair, the court may exercise all or.any of the following powers, namely) ;” ; 
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By Madras'Act VIII of 1937, the portion within brackets has been amended by the 
insertion of the clause in the following terms : i 
“ has reason to believe that the transaction was as between the parties thereto, substantially 
unfair, the court shall exercise one or more of the following powers, namely :” 
According to the Central Act as it stood prior to the amendment, unless the Court 
has reason to believe that the rate of interest is excessive and that the transaction’ 
as between the ‘parties was unfair, no jurisdiction is conferred on the Court to give’ 
relief by exercising the remedies enumerated therefor. It is not as if the two sub- 
- clauses (a) and (b) are disjunctive. They are connected together by the conjunc- 
tion and therefore both the criteria are necessary in order to attract the operation 
of the section. ` Not only should the interest be excessive but the transaction must 
be unfair between the parties. One can contemplate casés where interest alone 
is excessive but there was no unfairness in the transaction. Vice versa, it can be 
visualised that there was unfairness between the parties but the interest is not 
excessive. If, therefore, only one of the necessary ingredients is present, the Act 
as it stood prior to the Madras amendment, could not be applied. But after the 
amendment in 1937, if the Court is reasonably convinced that thé transaction as 
between the parties was unfair, then the Court shall exercise one or more of the 
powers. The Madras amendment also introduced a new Explanation 1 to the follow- 
ing effect: | . : 
“ Tf the interest is excessive, the court shall presume that the transaction was substantially unfair ; 
but such presumption may be rebutted by proof of special circumstances justifying the rate of interests ”’. 


The Explanation incorporates clause (a} of sub-section (1) of section 3 by providing 
for the excessive nature of the interest. According to.the Explanation, if the interest 
is excessive, then the Court is bound to presume that the transaction was substan- 
tially unfair. But it is open to the lender to rebut such presumption by proof of 
special circumstances justifying the rate of interest ; that is, when once the Court is 
satisfied that the interest is excessive, then it has necessarily to presume that the 
transaction was unfair and the presumption being rebuttable, it is open to the 
opposite party to let in sufficient evidence to show that the rate of interest was not 
excessive. in the circumstances of the transaction. There is a further proviso to 
clause (b) of sub-section (2) of section 3 which says that in the case of loans to 
agriculturists, if compound interest is charged, the Court shall presume that the 
interest is excessive. The question whether by merely charging compound interest, 
the rate of interest can be considered to be excessive, would arise.if the defendant 
was an agriculturist. We have already ‘expressed our opinion that on the material 
placed before the lower Court there are no sufficient data to come to the conclusion 
that the defendant was an agriculturist. Therefore we have to decide, on the 
footing of the defendant not being an agriculturist, whether the rate of Re. 1-0-6 
` per cent. per mensem compound interest with annual rests is excessive in the circum- 
. stances of the case.’ 


` R ’ 


Our attention was invited by learned counsel for the appellants to the obser- 
vations of their Lordships of the Judicial Committee contained in Lala Balla Mal 
v. Ahad Shah}, to substantiate his argument that in money lending transactions 
the mere fact that the sum ultimately claimed exceeds enormously the amount 
originally advanced is no ground for holding that the transaction was unconscionable. 
It must also appear that there is something unconscionable either in the original 
dealings or in the subsequent stages of the transaction. The mere fact that a sum 
of Rs. 2,351 has swelled up to more than ten times that amount during the course 
_of nearly twenty years should not influence us in holding that, at the initial stage 
of the transaction, there was any unconscionable bargain between the parties or 
that the transaction was unfair between. the parties, so argues the learned counsel 
for the appellants. The facts of that case were somewhat exceptional and have 
- no resemblance to the circumstances which we have to consider and moreover 
their Lordships were not considering the Usurious Loans Act or its amendment 
i ee 
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in Madras. There can be no difficulty whatever in: agreeing with the learned 
counsel that what we have to decide is whether there was something unconscionable 


‘ or unfair in the original transaction or at any subsequent stage of the transaction, 


We propose to consider this case only in that aspect. We guard ourselves from’ 
being understood as in any way being influenced by the fact that the original 
principal has now become augmented to the extent of ten times the sum at the’ 
time of filing the suit. That certainly is not a consideration which would weigh 
with us if we are convinced that at the time of the initial bargain there was nothing 
unconscionable or unfair between the parties. ; 

In the Usurious Loans Statute which was in force in the Federated Malay . 
States, there was a similar provision like section 3 (1) of Act X of 1918. It was 
enacted there that where, in any proceeding to which the enactment applies, whether 
ex parte or otherwise the Court had reason to believe that the interest is excessive 
and that the transaction was between the parties thereto substantially unfair, the 
Court may exercise all or any of the powers enumerated therefor. On a construc- 
tion of that section, the Judicial Committee in Chethambaram Chettiar v. Loo Thon’, 
held that where a loan has been incurred for interest and this interest is added to 
the amount agreed to be due when a new transaction is agreed between the parties 
which includes the payment of interest as an acknowledged debt, this is not in 
principle open to any sound objection. Their Lordships further held that- the 
charge of 24 per cent. interest per annum should be presumed to be unfair and 
should be reduced to 15 per cent. compound interest. In discussing the legal 
aspect of the case Lord Fairficld referred to the English decisions, chiefly to Carringtons 
-Lid. yv. Smith? as well as the decision of the Court of Appeal in Reading v. Trust and 
‘Spero*, to which the learned Law Lord himself as Lord Justice Greer was a party. 
Our attention was further invited to Nageswara v. Ramanathan* a judgment of Vara- 
dachariar and Burn, JJ., where the learned Judges held that for a transaction 
to be regarded as unfair within the meaning of sub-section (d) of clause (2) of . 
section 3 of the Usurious ‘Loans Act, it is not necessary that the Court should be 
able to ascribe some moral blameworthiness to the creditor in the sense that he 
has tricked the debtor into entering into that bargain, though the terms of sub- 
clause (d) show that taking undue advantage of the position of the debtor“is one 
category of issues falling under that clause. The learned counsel stressed chiefly 
one aspect of similar transactions referred to in the judgment, viz., that a debtor 
ought not to invoke the aid of the Court in his favour merely because, by his own 
default in repaying the loan, the amount has swelled considerably. For that 
purpose, the learned Judges relied upon the observations of the Judicial Committee 
in Lala Balla Mal v. Ahad Shah®, which we have'already referred to. 

It has been strenuously argued before us ‘that.in this case both the parties 
knew what the rate of interest was, that there was no kind of undue influence being 
exercised upon the defendant by the plaintiffs’ father, and that simply because, 
after having borrowed the money, the first defendant did not act according to the 
terms of the mortgage and pay the amount within the time fixed or for nearly 
twenty years, he could not, now come forward and plead that he should be relieved 
from the contractual obligation of paying the interest that is imposed upon him by 
invoking the provisions of the Usurious Loans Act. In matters like this, the learned 
counsel contends sympathy ought not to play any part whatever and that where peo- 
ple with open eyes do not pay their legitimate debts, the Courts should not help them 
unless, at the initial stage of the transaction there had been some kind of undue 
influence or unfairness or unconscionable bargain between the parties. In this: 
‘connection we may also refer to a very recent decision in Venkataraju v. Venkataramana® 
where Panchapakesa Sastry, J., had to consider a case in which the defendant 
purchased a property from its prior owner undertaking to discharge a mortgage 
for Rs. 2,000 of the year 1922. After making some payments, ultimately the suit 
mortgage was executed in 1935 for Rs. 3,344 with interest at 9 per cent. compound, 
a Mm 
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The question was whether the rate of interest was usurious,. excessive and’ uncons- 
cionable. The learned Judge held that when the property had’ been purchased’ 
with a direction to pay off the mortgage and the defendant, instead of doing so, 
found it convenient to renew the mortgage and he could not make any payments 
till 1947 for want of money, the fact that the property had appreciated in value to- 
~ a considerable extent mainly by unearned increment is not a ground to justify the 
defendant keeping the benefit of the increment to himself and try to reduce the rate 
of interest in respect of the mortgaged property as agreed to by him voluntarily 
and willingly in the deed of mortgage. It was held that there was therefore no: 
case of any unconscionable nature of the transaction. 


We have to remark that in none of these cases the statute as it now obtains 
in Madras has been considered. We have already explained the effective nature 
of the amendment introduced by the Madras Act and the Explanation which says 
that where the Court is satisfied that the interest is excessive, then it ħas necessarily 
to hold that the transaction was unfair between the parties. There is a similar 
amendment to the Central Usurious Loans Act introduced in the United Provinces i 
and in Lala Ram Narain v. Thakur Chandrika Prasad! and‘ Babu Sarsutt Prasad.v. Lala: 
Baijnath Singh®, the learned Judges of the Oudh Chief Court had‘ to consider the: 
effect of that amendment. They held that cases coming before Courts after the 
passing ofthe local amending Act must be decided according .to the principles ` 
laid by the Act and therefore the Court can relieve the debtor of liability in respect 
of excessive interest not only when the interest is excessive and the transaction was 
substantially unfair, but also where either the interest is excessive or the transaction 
is substantially unfair. They discussed various cases of that Court as well as of the 
Privy Council. In the case reported in Babu Sarsuti Prasad v. Lala Baijnath Singh? 
the learned Judges were of opinion that if the stipulated rate of interest varies 
between 9 per cent. and 24 per cent., the Court has discretion, regard being had’ 
to all the circumstances, to hold that it is ecxcessive. . 4 


-What we have therefore to decide is whether Re. 1-0-6 per cent. per mensem 
compound interest with annual rests is excessive. In a case where the mortgagor 
gave ample security for the loan and there were no encumbrances on or other 
claimants to the mortgaged property, it was held that-prima facie and in the absence 
of special circumstances to the contrary, the rate of 12 per cent. per annum simple 
interest may be taken as a fair and proper rate and that the condition for com- 
pounding it would make it an excessive rate and transform the transaction into 
substantially unfair one. See Gajraj Singh v. Muhammad Mushtaq Ali? Lord Buck- 
master in delivering the judgment of their Lordships of the Judicial Committee in. 
Narain Das v. Abinash Chandra* observes at pages 783 and 784 as follows : j 

“ The final question with regard to the amount of interest that has been allowed against the- 

appellant can be disposed of in a few sentences. The rate is 12 per cent. It appears, according- 
to our notions in this country, a high rate of interest, but that has nothing whatever to do with the 
matter which their Lordships have to consider. It may very well be that having regard to the loca! ` 
conditions in India, it is a very proper and reasonable rate to impose, and their Lordships see no- 
reason whatever why any alteration should be made as to the amount.” 
So their Lordships of the Judicial Committee take it that 12 per cent. simple interest. 
is a very reasonable and proper rate of interest in India. The decision of their 
Lordships referred to above has been discussed in Gajraj Singh v. Muhammad Mushtaq. 
Ali®, and the learned Judges point out that in the absence of special circumstances 
to the contrary, the rate of 12 per cent. per annum simple interest may be taken’ 
- as a fair and proper rate. 


In Ram Bhujawan Prosad Singh v. Nathuram®, the Privy Council held that one 
per cent. per mensem simple interest is a fair commercial rate in the absence of 
special circumstances justifying a higher rate. After considering these and various. 
other cases, Bennett and Verma, JJ., in iaul Rahman v. Gangadei®, at page 326. 

eee St et 
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observe that‘in the United Provinces this rate is a proper rate. We are also of 
opinion that in the Madras State it has been long understood that 12 per cent. 
simple interest is a fair proper and reasonable rate. In Venkanna Chettiar & Sons 
V. Shaik Muhammad Rowther1, Patanjali Sastri, J., had to consider the proviso to the 
Explanation to section 3 introduced with the object of relieving indebted agricul- 
turists by laying down that if compound interest is charged, the Court should 
presume that interest is excessive where the loan is to an agriculturist. 'The learned 
Judge considered the effect of the Madras amendment also. Thougł that was a 
case relating to agriculturists, we are of opinion that the observations there are of 
considerable help for deciding this case. In a case where the debtor was an agri- 
culturist, Rajamannar, C.J., and Krishnaswami Nayudu, J., in Seougan Chettiar v. 
Chinnaswami Reddiar®, held that the rate of 12 per cent. per annum simple interest 
was proper and that wherever there is compound interest the same should be 
deemed as excessive whatever the rate may be. We do not think that anything 
very useful can be gathered from the decision of Horwill, J., in Narasimham v. 
Premayya?. i i 


The effect of Madras Act VIII of 1937 by which sub-section (1) of section 3 
of the Usurious Loans Act was amended and. explanations and provisos were 
added is to make it obligatory upon the Court to find out whether there is excessive 
interest and when once that is done to presume that the transaction was unfair. 
We have already expressed the opinion that anything above 12 per cent. per annum 
simple interest is excessive, considering the nature of transactions in this State. 
In our opinion whatever might have been the rates prevailing. prior to 1918, it 
should be deemed as stated by Waradachariar, J., in Nageswara v. Ramanathan 
that the enactment of the Usurious Loans Act was intended to cover cases which 
could not ordinarily be governed by section 16 of the Contract Act. The trans- 
action may not be subject to the infirmities contemplated by the provisions of the 
Contract Act, such as undue influence or coercion. But still where the rate of 
interest is excessive after the amendment it is possible for the Court to presume 
that the transaction was unfair. The mere fact that in earlier transactions Re. 1-0-6 
per cent. per mensem compound interest was charged would not make that rate of 
interest reasonable. Mr. Venkatarama Raju’s argument that the mere fact that 
in Ex. P-2 and Ex. P-5 of 1923 and 1924, as well as in Ex. P-3 of even date as 
Ex. P-1, interest was charged at Re. 1-0-6 per cent. per mensem compound interest 
should make the present transaction also a proper transaction does not appeal 
to us because Ex. P-3 was executed in favour of Subbayya who was one of the persons. 
who initiated the insolvency proceedings. Exs. P-5 and P-2 were in favour of the 
plaintiffs’ father. These transactions themselves may be unconscionable and 
unfair and we cannot, by comparing those transactions, assume that the present 
transaction was fair and equitable. We therefore hold that Re. 1-0-6 per cent. 
per mehsem compound interest with annual rests is excessive within the meaning 
of the explanation inserted by Madras Act VIII of 1937 and that being so, the 
“transaction was unfair between the parties and the respondents are entitled to the 
benefit of the Usurious Loans Act as amended by the Madras Act VIII of 1937. 
The learned Judge has allowed g per cent. simplé interest. For the reasons which: 
we have already given especially in view of the observations of the Judicial Committee, 
it seems to us that 12 per cent. simple interest is fair, reasonable and just. 


We therefore allow thé appellants 12 per’cent: simple interest on the principal 
sum. The decree of the lower Court will be modified accordingly. As the first 
defendant-first respondent by not paying any substantial amount for nearly 20 
years has contributed to the swelling up of this principal sum, we feel that in the 
circumstances of the case he will have to pay the appellants’ costs both in this Court 
and in the Court below and bear his own, and we order accordingly. Time for 
redemption 4 months. 


KS. . —— Decree modified.. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


- Present :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. Justice VENKATA- . 
RAMA AYYAR. . . 


A. M. M. Srinivasan Chettiar and others .. Appellants* 
v. 


' Ar, Rm. Ar. Arunachalam Chettiar and another .. Respondents. 


: Limitation’ Act (IX of 1908), section 13—Applicability—Borrowings by manager of joint Hindu family— 
‘Absence of such manager from India—Subsequent suit against the coparceners—Linitation—HIf saved by reason 
-of manager being away from India. 


In a suit against the members of a joint Hindu family for recovery of amounts borrowed from time 
to time it was found that the suit was filed on 28th April, 1944, more thar three years from even the 
last borrowing on 3rd March, 1941. But it was found that the manager of the family was away from 
British India from 1942 and it was only during the pendency of the suit he came to India entered 
appearance and contested the suit. 


Held: Section 13 of the Limitation Act applies and saves limitation as against the manager who 
had gone out of British India as the period during which he was absent from India might be excluded 
in computing the period of limitation. Under the law the manager is the person who has got autho- 
rity to represent the joint family in all its transactions and the plaintiff is entitled to file a suit against 
the manager of the family and obtain a decree against the entire assets of the joint family in his hands. 
“The presence of the other members in India cannot operate to deprive the plaintiff of his right to 
exclude the period of the manager’s absence in computing limitation. 

On appeal from the decree and judgment of the Hon’ble Mr. Justice Bell, 
-dated 19th November, 1948, and passed in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in O. S. No. 124 of 1944. : 


R. Kesava Aiyangar, V. Ramaswami Aiyar, S. R. Krishnamacharya and M. Natesan 
for Appellants. ` 


R. Rangachari for first Respondent. . 


The Judgment of the Court was delivered by 


Venkatarama Ayyar, 7.—This is an appeal against the judgment of Bell, J., 
«decreeing C. S. No. 124 of 1944. The plaintiff is a Nattukottai Chettiar carrying 
on banking business. The defendants are members of a joint family called A. M: M. 
family. One Meyyappa Chettiar was the manager of the joint family at the relevant 
period. From rst November, 1939 to 3rd March, 1941, he, as manager of the 
joint family, borrowed various amounts from the plaintiff’s firm. He died on 
“gist October, 1942. The family has thereafter continued joint’and the defendants 
are the members of that family. The suit is to recover the amounts due on account 
-of these borrowings. The suit was originally laid only against the first defendant 
on the footing that he was the manager of the family. But he pleaded that he was 
not the manager of the joint family and an application was thereafter made for 
impleading the second defendant as the manager and other members of the family. 
‘The second defendant has appeared and has contested the suit along with the 
other defendants. Two of the pleas put forward in defence alone are ‘material 
for the purpose of this appeal. One is that the suit is barred by limitation and the 
other is that the debt was not borrowed for joint.family purposes and therefore 
it will not be binding on the brothers of Meyyappa or his nephews. i 


Bell, J., held that the suit was not barred by limitation and that the debt was 
_ binding on the family and has granted a decree. The defendants 1, 2 and 4 to 8 
appeal. ° 


The first point that has to be considered is the plea of limitation. The borrow- 
ings were from Ist November, 1939 to grd March, ig41 as we have already men- 
tioned. The suit was filed on 28th April, 1944, i.e., more than three years from 
even the last borrowing. If the case is treated as one purely to recover a loan, - 
the suit would be obviously barred under Article 57 of the Limitation Act. Bell, J., 
overruled the plea of limitation on the ground that the defendants had really an 
overdraft accommodation with the plaintiff up to a limit of Rs. 10,000 and that 
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as that had not been reached, there was no cause of action until that limit was 
-eached and until a demand was made. We are unable to agree with this view of 
he question. , But all the same we.agree that the suit is not barred by limitation 
tor a different reason. The second defendant is the manager of the joint family. 
He was away from British India from ‘at least 1942 and it was only during the 
yendency of the suit that he came to India. Then he entered appearance and 
contested the suit. Section 13 of the Limitation Act provides that where the 
defendant has gone out of British India, the period during which he was so absent 
might be excluded in computing the period of limitation. It is not denied that 
F this section applies the suit will be in time so far as the second defendant is con- 
cerned, But what is contended is that other nfembers of the family were residing 
-n British India and there was no legal impediment to the plaintiff filing the suit 
against them. But under the law, the manager is the person who has got authority 
:0 represent the joint family in all its transactions and the plaintiff is entitled to file 
a suit against the manager of the family and obtain a decree against. the entire 
assets of the joint family in his hands. In our opinion, it is sufficient that the suit 
against the second defendant as manager is in time because that will enable the 
plaintiff to obtain a decree against the entire joint family property through its 
manager, the second defendant. In this view, we hold that the suit is in time 
and the plea of limitation ought to be accordingly overruled. 


The next point that is urged is that the plaintiff has not established- that 
che debt was borrowed for a purpose binding on the other members of the family. 
The fourth defendant is the son of Meyyappa who borrowed the amount and the 
zighth defendant is the grandson; but the other defendants are the brothers of 
Meyyappa and his nephews. The argument on behalf of the appellants is that 
chere is no satisfactory proof that the amounts were borrowed by Meyyappa on 
pehalf of the joint family. But the family of the defendants is a banking family. 
They are doing banking business in Saigon, Malaya and other places. P.W. 1 
speaks to an adathi agreement between the plaintiff and the defendants’ family 
and further deposes that Meyyappa represented that amounts were borrowed 
for the purpose of this business. The defendants have not produced their account 
books to show that these amounts have not been brought into their business. The 
learned Judge has accepted the evidence on the side of the plaintiff and we agree 
that it has been sufficiently established that the debt is binding on all the members 
of the family. ' : 


In the result, both the contentions of the appellants fail and this appeal is 
dismissed with costs. 


‘KS. l E . Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice KRISHNAswAaNI NAYUDU. 


Singana Sathiraju f : .. Appellant* 
‘ U. : 
Merla Sathamma . fa .. Respondent. 
Limitation Act (IX of 1908), Article 182 (5)—Final Order—Order on execution petition—“ No ins- 
tructions, no bids, sale stopped. Execution Petition closed ®°—Is not a “ final order” and a subsequent petitin 
for execution can be treated as a continuation of the earlier one —Presentation of subsequent petition without fresh 
zakalat by counsel who had reported no instructions in earlier petition—If valid—Civil Procedure Code (V of 1908), 
Order 3, rule 4 (2)—Scope and effect. 


An order on an execution-application, “No instructions, no bids, sale stopped. Execution 
Petition closed ” ‘is not a “ final order” and a subsequent petition for execution though filed after 
12 years can be treated as a continuation of the earlier one. The presentation of the subsequent 
petition without a fresh vakalat by the counsel who had reported no instructions orally in the prior 
application will be a valid presentation as the vakalat was not terminated by reporting “ no instruc- 
tions ” orally. For a proper termination of the vakalat, Order 3, rule 4 (2) of the Code of Civil 
Procedure, must be strictly observed in the sense that there must be someting in writing—the form of 
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the document iš immaterial provided the intention to terminate the authority is clearly expressed.. 
Krishna Pillai v. Ranganatha Pillai, (1950) 2 M.L.J. 759, not followed. Case Law discussed. 


Appeal against the appellate order of the Court of the Subordinate Júdge, 
Kakinada, dated 15th December, 1949, in A. S. No. 22 of 1949, preferred against, 
the order of the Court of the District Munsiff, Kakinada, in E. P. No. 73 of 1948), 
in O. S. No. 400 of 1934. 


B. V. Subramanyam for Appellant. 
D. Narasaraju for Respondent. 
_ The Court delivered the following 


Jupomenr.—The judgment-debtor is the appellant in this Civil Miscel¥aneous: 
Second Appeal. In execution of a decree passed against him on grd April, 1935, his 
properties were attached and brought to sale in E. P. No. 104 of 1947. The exe- 
cution petition was posted for sale to 6th February, 1948 and for final hearing to 
13th February, 1948. On 6th February, 1948, the following endorsement is found: | 
on the E.P. “No instructions, no bids, sale stopped. E.P. closed.” On the 11th of 
February, 1948, the decree-holder filed an execution petition No. 73 of 1948 with 
a prayer that it may be treated as a continuation of the prior E.P. No. 104 of 1947, 
and for fixing a date of sale and for proceeding with the sale. Z 


Two objections were raised on behalf of the appellant (i) that the order 
dated 6th February, 1948, was a final order and E. P. No. 73 of 1948 having been: 
prsented 12 years after the date of the decree, is barred by limitation and (ii) that 
the counsel having reported no instructions on the 6th February, 1948, he is not 
entitled to present E.P. No. 73 of 1948 and the presentation is not a proper presen- 
tation. 


As regards the first of these objections, the learned counsel relies on Rule 187 
of the Civil Rules-of Practice and argued that there was a default on the part of 
the decree-holder and that the order closing the petition amounted to a. dismissal 
of the petition and therefore it was a final order. But it must be noted that rule 187 
will have application only in cases of default of compliance of any order of Court . 
as to payment of batta and other steps to be taken as provided therein. Rule 187 
has therefore no application to this case. Further the learned counsel relied! 
upon Order 21, rule 69 and contended that inasmuch as the sale was posted for the - 
6th of February, 1948, and neither the decree-holder’ nor his counsel appeared 
and requested for an adjournment, the order disposing of the petition amounted 
to a dismissal and, therefore, it was a final order. Order 21, rule 69, only empowers. 
the Court to exercise its discretion to adjourn any sale under certain terms and 
conditions provided therein but it does not say anything as to what the Court 
ought to do in, case the sale is not adjourned. The Court has rightly in such cases 
closed the petition for statistical purposes and it cannot amount to a final order 
dismissing the petition. This position is covered by the authority of the judgment 
of Justice Happell in Gangaraju v. Bhimalingam}, where it has been held that where 
in an execution application the property is put up for sale but is not sold because 
there were no bidders and thereafter the District Munsiff makes an order that the . 
petition was “ closed,” there is no final disposal of the petition and a subsequent 
execution application filed would be in continuation of the prior one. -I, therefore, 
consider that the petition, having been closed only for want of bids the order closing 
the petition does not amount to a final order and E. P. No. 73 of 1948 is a conti- 
nuation of the previous execution proceedings. 


The only other question that has to be considered is whether the petition has 
. been properly .and validly presented. From the original of the execution petition 
it is found that the decree-holder himself has signed it and that will be ‘a-valid 
petition but the question has been whether the presentation by the Counsel, who is 
stated to have reported no instructions on the previous occasion, would amount 
to proper re-presentation. As matters stand there appears to be some doubts 
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‘expressed as to the power of the counsel, who reports no instructions orally 
to represent his client in subsequent proceedings. ‘The learned counsel argued 
this question and I consider it necessary to deal with it.. 


The learned counsel for the appellant relied upon a judgment of Horwill, J., 
in Krishna Pillai v. Ranganathe Pillai1, In that case, as the defendants were not 
ready their advocate through another advocate reported no instructions. The suit 
was then decreed ex parte. In an application to’ set.aside the ex parte decree by 
the advocate under the same vakalatnama, it was held that it was not a proper 
vakalatnama as the advocate has withdrawn it when he reported no instructions 
in the suit. The application to set aside the ex parte decree was dismissed. The 
learned Judge agreed that the dismissal was -propèr and observed that when the 
Vakil reports no instructions, it means that he withdraws his vakalatnama, and 
if authority was necessary for that position, the learned Judge referred to the decision 
in Manickam Pillai v. Manudum Bathummal*, and observed that that decision supported 
the view taken by the learned Judge. It does not appear however that the provision 
of law relating to the withdrawal of vakalats and the termination of the vakil’s 
authority was placed before the learned Judge. Order 3, rule 4 (2) provides 
that every appointment of a pleader shall be filed in Court and shall be deemed 
to be in force. until determined with the leave of the Court by d writing signed 
by the client or the pleader as the case may be and filed in Court or until the client 
or the pleader dies or until all proceédings in the suit are ended so far as regards 
the client. The language of Order 3, rule 4 (2) is clear that the power given under 
the vakalat is in force until determined as provided by the rule, z.e., by means 
of a document signed by the client or pleader as the case may be. Thus’ when 
the pleader wants to terminate his authority, he can file in Court a document 
withdrawing his vakalat from the client and when the client wants to. terminate 
the authority of his vakil he can file a document in writing signed by him. There 
is no such writing in the present case and admittedly the counsel orally reported 
no instructions. I consider it is neces ary that to determine the authority of a 
counsel some document in writing is necessary whatever may be the form of the 
document showing an intention on the part of the counsel to determine the vakalat. 
In the absence of such a document, it cannot be said that the vakalat has been 
duly and properly determined. The decision in Balakrishna -Aiyar v. Muthammal} 
supports this view. In that case, it was held that the mere fact that a vakil 
after having appeared for the party at many hearings says he has no instructions 
does not amount to his withdrawal from the undertaking in ‘his vakalatnama unless 
it is so stated. , There is no difficulty in view of the specific provisions in the Code 
-of Civil Procedure to say that in the present ‘case the presentation by the counsel 
on the r1th of February, 1948, was a proper presentation even apart from the 
signature of the party in the execution petition, since there is admittedly nothing 
in writing to cancel the vakalatnama. k f f 


The learned counsel for the appellant however relied upon, the observations 

of the learned Chief Justice in the Full Bench case reportéd in Manickam Pillai 

X. Mahudum Bathummal*, also referred to by Horwill, J., in Krishna Pillai v. Ranga- 
natha: Pillai, as supporting the contention ‘that even an oral representation by 

the counsel that he has no instructions to appear would amount to cancellation 

<f the vakalat notwithstanding the specific rule in.the Civil Procedure Code. It 
was held that when a pleader engaged in a case reports that he has no instructions, 

‘whether after he has asked for an adjournment and been refused or not, he must 
-be deemed not to have appeared in the case thereafter even if there be no formal 
withdrawal in writing of the vakalat. It was -held. further that the Court must 
be deemed to have given its leave within the meaning of Order 3, rule.4 (2), Civil 

Procedure Code to the’ pleader -to withdraw his vakalat when it does not object 

to such withdrawal. . In that case, on the day when the case came up for hearing, 
the pleader asked for an adjournment and stated that if adjournment were not 
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granted, he had no further instructions to go on with the case. He had previously 
filed a vakalat in the ordinary form. He did something more than the mere 
asking for an adjournment. He took the plaint which he had drawn and signed 
and endorsed it as follows :' 


* I have no instructions except to apply for an adjournment.” 


The provision in the Civil Procedure Code was slightly different in language. 
Sub-rule 2 was in the following terms: ` 

* Every such appointment, when accepted by a pleader shall be filed in court and shall be consi- 
dered to be in force until determined with the leave of the court by a writing signed by the client or 
the pleader as the case may be and filed in court . . . . .” 
The learned Chief Justice observed that the statute does not require the writing 
containing. the withdrawal by the pleader of his vakalat to be in any specified 
form and that that which he endorsed on the back of the plaint was a perfectly 
good written withdrawal from his duties and obligations under the vakalat. I 
entirely agree that.there is nothing even in the present rule prescribing the form of 
withdrawal excepting that there must be a withdrawal 'in writing signed by the 
pleader. Since there was an endorsement on the plaint that he had no. instruc- 
tions except to apply for an adjournment, it was held that it amounted to a proper 
withdrawal of his vakalat. The following observations of the Chief Justice-in 
that case were relied upon to show that.even a represeritation would be sufficient 
to terminate the vakalat : 

`“ But, while basing our decision on that short ground, we think, in view of some decisions of that 
court, one recently reported decision and another which is unreported that we ought-to point out 
that when this matter was discussed in those cases, attention does not seem to have been drawn to the 


decision of the Privy Council in Radhakrishan v. The. Collector of Jaunpur}. The facts of that case 
are set out in a question from the judgment of the Subordinate Judge, which runs as follows : 


. “That day (i.e. the day for hearing) the pleader for the applicant stated that he could not 
conduct the case, and he had received no instructions from his client. Thereupon the court proceeded 
to try the case and tried and decided the issucs on the evidence adduced on the plaintiff’s behalf and 


decreed the suit against the applicant. - 


“ Their Lordships held in that case that the applicant could not be held in the circumstances 
to have appeared. ' We trust that if this matter comes before the courts again, notice will be taken 
of that decision, because, so far as appears, a wider question is determined there, as there is no state- 
ment a feature that exists in this case, to the effect that the pleader has filed an instrument in writing 
taking himself out of his vakalat, a withdrawal on his part which Order 3 rule 4, contemplates. 


“ The exact question put to us is, if when a pleader reports no instructions, whether after he had 
asked for an adjournment and been refused, or not, the court is correct in holding that the party for 
whom the pleader was appearing has not appeared. We ‘think that the only answer can be that, 
at any rate, in the circumstances of the case, the pleader cannot be deemed to have appeared.” 


The learned counsel contends that it may be but he is not definite that 
the unreported decision may be referred to in the judgment of the Full Bench 
decision in Balakrishna Aiyar v. Muthammal?, The question that arose for deter- 
mination in that case was whether simple reporting of no instructions orally would 
amount to a proper withdrawal of the vakalat. The Privy Council decision referred 
to by the learned Chief Justice was Radhakishnan v. Collector of Jaunpur!. The only 
question that arose for decision there was whether after reporting no instructions, 
- the physical presence of the advocate in Court would amount to appearance even 
though the party was absent since there was no written representation withdrawing 
his vakalat. The learned Chief Justice’s opinion in Manickam Pillai v. Mahudum 
Buthummal*®, was that it does not matter whether the reporting of no instructions 
was in writing or oral. Once the counsel states that he is unable to proceed with 
the case and had no instructions to do so, it amounted to non-appearance of the 
party and that was probably the subject-matter of the unreported decision men- 
tioned in the judgment. The observations of the learned Chief Justice could not 
have been intended to apply to a case like the present one where the counsel reports 
no instructions without anything in writing. For a proper termination of the 
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vakalat, Order 3, rule 4 (2) must be strictly observed in the sense that there must 
-be something in writing ; the form of the document is immaterial provided the 
intention to terminate the authority is clearly expressed. The decision of Horwiill, J., 
reported in Krishna Pillai v. Ranganatha Pillai*, was based on the- observations of 
the learned Chief Justice in Manickam Pillai v. Mahudum Bathummal®, quoted above, 
which have relation to the question of termination of counsel’s authority under 
a vakalat and the attention of the learned Judge has also not been brought to the 
express provision in the Civil Procedure Code, viz., Order 3, rule 4 (2). I have 
already found that, in this case the execution petition No. 73 of 1948 even otherwise 
has been duly and properly preseated. The appellant fails in both the objections. 


The appeal is dismissed with costs. Leave refused. 
KS. oe — ; Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` Present :—MR. Justice Sussa Rao. 
Punithavalli Ammal .- Appellant* 


U. 
K. P. Chidambara Mudaliar .. Respondent. 


Madras Agriculturists Relief Act (IV of 1938), section 19—Amendment Act (XXIII of 1948), section 
19 (2)—Ordinance X of 1945—Scaling down of promissory note—Afier final decree ordinance has no applica-, 
fian—Nor will amendment act retrospectwely and apply toa final decree. 


The Provincial Debt Laws Temporary Validation Ordinance, Ordinance No. X of 1945 wil 
not enable the judgment-debtor to obtain relief under the provisions of the Madras Agiculturists_ 
Relief Act (IV of 1938). 2 E 


Where after a decree was passed after the coming into force of Madras Act IV of 1938 on a pro- 


` > 


missory note without scaling down and at the time of execution the judgment-debtor applied in the 
execution proceedings to have the debt scaled down on the ground of Ordinance X of 1945 and also 
under section 19 (2) of the Amendment of 1948. 


Held, that (1) the Ordinance will have no application as clause (a) of the Ordinance cannot 
have the effect of opening the decree passed. Nor could clause (b) be applicable as it will not apply 
to such a case as this. ` , 

(2) That section 19 (2) which had been added by the Amendment Act (XXIII of 1948) cannot 
apply as by reason of section 16 of the Act its retrospective applicability is confined only to a decree 
not become final. Hence it will not apply to this case where the decree has become final. 

Appeal against the order of the District Court, North Arcot at Vellore, dated 
11th September, 1948 in A. S. No. 40 of 1948, preferred against the order of the 
Court of the Subordinate Judge, Vellore, dated 4th December, 1947, in E. P. 
No. 38 of 1947, in O. S. No. 8 of 1942. 


V. Seshadri and K. S. Ramamurthi for Appellant. 
A, Sundaram Aiyar for Respondent. 


The Court delivered the following . 


Jupcment.—This Civil Miscellaneous Second Appeal arises out of an order 
passed in execution in E.P. No. 38 of 1947 in O.S. No. 8 of 1942 on the file of the 
court of the Subordinate Judge, Vellore. The appellant obtained a decree in 
O.S. No. 8 of 1942 on a promissory note executed by the respondent in his favour. 
The learned Subordinate Judge dismissed the suit applying the provisions of the 
Madras Act IV of 1938. In appeal the District Judge of North Arcot confirmed 
the decree of the first court. The plaintiff preferred the second appeal to the ` 
High Court, S.A. No. 116 of 1944. The High Court held that the Madras Act 
IV of 1938 did not affect the claims on promissory notes and decreed the suit 
on 8th March, 1945. The decree holder filed E.P. No. 38 of 1947 for executing the 
decree. . After the disposal of the second appeal Government issued an Ordinance, 


me 


I (1950) 2 M.L.J. 759- 2. (1924) 47 M.L.J. 398 : I.L.R. 47 Mad. 819. 
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Ordinance No. XI of 1945, Provincial Debts Laws (Temporary Validation Ordi- 
nance, 1945) whereunder the Act was made expressly applicable to transactions , 
based’on promissory notes. Relying upon this Ordinance the judgment-debtor 
opposed the execution petition and asked for scaling down the decree amount 
under the Act. The Subordinate Judge and in appeal the District Judge held 
that in view of the Ordinance the decree was liable to be scaled down. The plaintiff 
preferred the above second appeal. 


The learned counsel for the appellant contended that the"Ordinance does not 
reopen decrees passed before the issue of the said Ordinance whereunder the provi- 
sions of the Madras Agriculturists Relief Act were not applied. The Ordinance 
reads as follows :— ` ; 


“Section 2: Temporary validation of Provinial debt laws in certain respects—While this 
Ordinance remains in force (a) the provisions of the Atts set out in the first schedule and of the Amend- 
ments enacted after the rst day of April, 1937 and before the 12th day of December, 1944, to the Acts 
set out in the second schedule shall, in so far as they relate, to or affect promissory notes, transactions 
based on promissory notes or proceedings arising out of such transactions, be deemed to be and always 
to have been as valid and effectual for all purposes as if they had been in relation to such matters as 
aforesaid, enacted by the Central Legislature and (b) no decree, declaration or order of any court 
or debt settlement tribunal (by whatever name called) made whether before the commencement 
or during the continuance of this Ordinance shall be called in question or subjected to notification 
on the ground that such of the said provisions as are relevant are invalid and ineffectual by reason of 
the incompetence of the Provincial Legislature concerned to make laws relating to aforesaid matters. 


Clause (a) cannot obviously apply to decrees passed in suits for in express terms the 
operation of that clause is confined only to promissory notes and to „transactions, 
based upon promissory notes or proceedings arising out of such transactions. Where, 
after adjudication the court refused to apply the provisions of the Act and passed 
decree for the unscaled amount this provision cannot have the effect of reopening 
‘the decree passed ;' nor does clause (b) apply to such cases. Under clause (b) 
decrees, declarations or orders made on the basis that the Madras Agriculturists 
Relief Act applied to promissory notes could not be questioned. It does not touch 
the converse case of a decree being passed on the basis that the Madras Agricul- 
turists, Relief Act was ultra vires of the Legislature so far as promissory notes were 
concerned. I, therefore agree with the contention of the learned counsel for the 
appellant and hold that the Provincial Debt Laws Temporary Validation Ordi- 
nance, Ordinance No: X of 1945 will not enable the judgment-debtor to obtain’ 
relief under the provisions of the Madras Agriculturists Relief Act. . : 


_ _ It is then argued by the-learned counsel for the respondent that: lower courts 
had jurisdiction to scale down the decree under section 19 (2) of the Madras ‘Act 
IV of 1938. Section 19 (2) was added to, section 19 by the amending Act XXIII 
of 1948.. By reason of that amendment an application could be filed for amending 
the decree though passed after the commencement of the Act IV of 1938. The 
first objection to this contention is that no application under section 19 (2) of the 
Madras Agriculturists Relief Act was filed and that the question was raised only ' 
in execution. Apart from this technical objection I am also of opinion that section 
19, clause (2) has no application to decrees that had become final before the Madras 
Act XXJII of 1948 came into force. Section 16 of the Madras Act XXIII of 1948 
limits the scope and its retrospective effect to the category of cases mentioned 
thereunder. Section 16 of the Act reads: 


“The amendments made by this Act shall apply to the following suits and proceedings, namely, H 
(i) all suits and proceedings instituted after the commencement of this Act. 
(ii) all suits and proceedings instituted before the commencement of this Act, in which no 


decree or order passed has not become final, ‘before such commencement, 


(ii) all suits and proceedings in which the decree or order passed has not been executed or 
satisfied in full before the commencement of this Act : , 


Provided that no creditor shall be required to refund any sum which has been paid to or realised 
by him, before the commencemert of this Act. : . 


A Bench of this court of which I was a member explained the scope of section 16 
in C.M.A. Nos. 316 and 391 of 1947. The learned Judges say ` 
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“ Clauses 2 and g of section 16 of the Madras Act XXIII of'1948 are independent of each 
«other and clause 3 cannot have any application to proceedings in which decrees or orders have 
become final before the commencement of the Act. Clause 3 is confined to -suits and proetedings 
in which decree or order has not become final. In other words the section gives retrospective 
-operation in regard to suits and proceedings before the Act in which decrees or orders had not 
become final and also had not been fully satisfied.” 
I am bound by that judgment. In the present case the decree in O.S. No. 8 of 
1942 had become final. If so section 19 (a) which had been added by, the Amend- 
‘ing Act XXIII of 1948 cannot apply as by reason of section: 16 of the Act its retros- 
spective activity is confined only to a decree that has not become final. 


For the aforesaid reasons I hold that the respondent is not entitled to have the 
‘decree scaled down under the provisions of the Madras Agriculturists Relief Act. 
‘In the result the appeal is allowed with costs throughout. Leave refused. 


K.C. 2 Se ; Appeal allowed. 


IN THE HIGH COURT OF JUDICGATURE AT MADRAS. 
PRESENT :—Mnr. JustTicE BASHEER AHMED SAYEED. 


Ramabadra Reddiar a .. Appellant 
: v. " F 
.Ramachandra Reddiar and others 4. Respondents. 


Limitation Act (IX of rgo8), Article 182 (5)—“ Final order °—Test—Unnumbered execution petition 
«returned for filling up certain particulars represented 18 months beyond the time allowed for re-presentation 
dismissed at pétitioner’s request as ‘‘ Not pressed, rejected ”— Is “ final order”? saving limitation. - 
E Where on an.unnumbered execution petition returned for filling up certain particulars was re- 

presented after a delay of 18 months without the ‘requirements having been complied with and 
‘without any application for or.an express order excusing delay, there. was an endorsement that 
“the décree-holder was not- pressing the pétition and that it might bé'réjected or dismissed and the 
--court:passed:the order “ Not pressed, rejected ”, the order must beheld to be a “final order, ” 
Muthucenkatasubba Reddiar y.'Thangavel- Chetti, (1948) 1 M.L.J.°327, followed. 


In the mass of conflicting authorities that are available for the position the most healthy and 
ssafe rule is to decide each case on its facts, while of course following by analogy the principles and. 
reasoning that is available in the decisions. ‘The character of the order is not affected by the length 
-of the delay in re-presentation. There is nothing wrong in presuming that there was an oral 
application to excuse delay and that the delay was excused by the Court. 


In any event as in the present case the re-presentation was made within three years of the decree 
‘it can be construed as a fresh application and the order thereon as a “ final order ”. 
Appeal'against the Order, dated rst April,.1950, of the Court of the Subordinate 
Judge, Cuddalore, in A.S. No. 301 of 1949, E.P. No. 18-of 1949 in O.S. No. 165 
of 1935 on the file of the Court of the District Munsif, Cuddalore. 


K. R. Krishnaswami Aiyar for Appellant. 


K. V. Ramachandra Aiyar for Respondents. 

The Court delivered the following - : 
-- Jupcment.—This is an appeal against the order ofthe learned Principal Subor- 
dinate Judge of Cuddalore-holding that the decree-holder’s remedy was not barred 
by time and construing that the order passed on-the execution applications Exhibit 
.A-1, on the 5th July, 1939, was a final order by which time was saved in favour of the 
‘decree-holder. The final decree in this case was passed on the 21st December, 1936, 
and on the 13th September, 1937, the decree-holder filed an execution application. 
“That application was returned unnumbered for filling. up certain particulars and 
for re-presentation within a month’s time. The Court also directed that an encum- 
‘brance certificate should be filed. This application. was not re-presented within 
‘the prescribed time. Actually it was re-presented on the 3rd July, 1939. with the 
‘endorsement that the decree-holder was not pressing the petition, and that it might 
be rejected or dismissed. On the 5th July, 1939, the Court passed the order, “ Not 
. pressed, rejected”. There was no separate application filed along with this peti- 
tion, for excusing the delay which was nearly .as:‘miuch as of 18 months in the 
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representationof the execution application, Exhibit A-r. ; It does not also appear 
on the record asif thére was any oral application for excusing the delay in. 
re-presenting the execution application. When the application was re-presented! 
on the grd July, 1939, it also transpires that the decree-holder did not comply ` 
with the requirements as to the furnishing of the encumbrance certificate. In 
addition to that, there is alsono order excusing the delay in re-presenting the 
execution petition. $ i 


The petition on. which the order was passed being unnumbered, the delay 
being as much as 18 months, ‘there. being no application for excusing the delay, the 
requirements themselves, not .having been complied with when the application 
was re-presented, and there also being no express order excusing the delay in re- 
` presentation, the learned counsel for the appellant contends that the order passed 
on the 5th July, 1939, cannot be construed to be a final order coming within the 
-scope of Article 182 (5) of the Limitation. Act. He relies upon four decisions : 
G. R. Naidu v. Venkataswami Naidu, . Chidambaram Chettiar v. Murugesam Pillac®,, 
Official Receiver of Ramnad v. Narayandswami Thevar? and Khadir Sahib v. Viswanatha 
Aiyar*, It is the contention of the léarned counsel for the appellant that the facts 
that arise in the present appeal are on a par with the facts that have been consi- 
dered in the said four decisions, that the ruling in those decisions should apply 

. to the facts of this case, and that therefore the learned Subordinate Judge was not 
justified in holding that the order passed on the 5th July, 1939,’was a final order: 
giving the benefit of saving of time to the decree-holder. As against these decisions 
the learned counsel for the respondents has invited my attention to the decisions. 
in Muthuvenkatasubba Reddiar'v. Thangavel Cheiti®, Nataraja Pillai’ v» Narayanaswamt 

` Iyer®; Ramachandra Naidu v. Muthu Chettiar” and Mahalakshmi Ammal, v. Subramania 
‘Chettiar’. > In addition to these, he has also relied upon Govind Prasad v. Pawan 
Kumar® and Hara Kumar'Pal: Chowdhury v. Shaikh. Safatullah?®, ‘The latter two deci- 
sions of course are on pdints ‘which havé been argued by the learned counsel for the 
‘respondents as alternative grounds for sustaining the order of the learned Subordinate: 
. Judge. : But-the sheet-anchor of the learned counsel for the respondents is the 

* decision of the Bench of this’ Court in Muthwvenkatasubba Reddiar v. Thangavel Chetti”. 

. There are of course various other decisions, which learned counsel have not referred 

: to, and which could have been cited by, either of them in support of their case. 
It seems to. me that in the mass of conflicting authorities that are available for the 
position similar to the oe that is under consideration, the most. healthy and safe 
rule is to decide. each case on its facts, while of course following by.analogy the 
` principles and; the reasoning that is available in the decisions quoted. , eel 


Learned counsel for.the appellant Has sought to draw a distinction between. 
the decisions which are against him on the basis inter alia that the delay which has 
been the subject-matter of consideration in those decisions has been very. small 
not extending in any case to more than a few months, and that'in the present case 
the delay in the re-presentation has been very extraordinary and ‘excessive reaching 
upto. 18 months.. He thinks on the basis of'that. distinction in regard to the undue 
delay that has been caused in the re-presentation of the execution petition on which 
the order has been :passed: to the effect that ‘it was not pressed and. rejected, the 
decisions wherein the delay has been.very small ought not: to apply. I must-say 
that the length of the delay, whether it be short or long, cannot affect the real point - 

_for decision. ‘The,character of.the order is not affected by the length of the delay. 

' I do not think therefore that there is substance in the contention of the learned-counsel. 

-for the appellant. that from the point of view of undue delay, the rulings in the | 
authorities cited against him ought’ not to apply to the facts of this case. To’ 


1. (1939) 2 M.L.J. 864. ae 6. (1947) 1 M.L.J. 393- 

2. pea 2 M.L.J. 671 : I.L.R. (1940) Mad. 7. (1943) 1 M.L.J. 236. 

` , 8. (1943) 2 M.L.J. 513. 

(1941) 2 M.L.J. 1018. 9. (1943) 2 M.L.J. 121: L.R. 70 LA. 83 = 
(1942) 2 M.L.J. 768 : I.L.R. (1943) Mad. I.L.R. (1943) Nag. 669 (P.C.). ae 
= oS - - 10. (1905) 9 G.-W.N: 844. ~ - 

(1948) 1 M.L.J. 327- \ 
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In the next place the learned counsel fer the appellant has laid emphasis on the 
fact that the unnumbered execution petition, which was returned for compliance 
with certain requirements not under the.Civil Procedure Code but under the Civil 
Rules of Practice having been re-presented without complying with those require- 
ments, cannot be considered to be a valid application within the meaning of Article 
182 (5) of the Limitation Act, and that therefore any order passed thereon cannot 
be construed to be a final order within the meaning of that article. I do not think 
I can agree with the learned counsel for the appellant even in this respect, for the 
trend of decisions seems to be that even when an unnumbered application returned 
for complying with certain requirements, has not been taken out of the Court and 
re-presented, and when it is left lying in the Court and if the Court passes an order 
on it, the order should be construed as a final order, so that it does not make any 
difference when a decree-holder takes back’an unnumbered petition which ‘was 
returned for ‘compliance with certair requiréments and re-presents it without 
complying with them, and when an order rejecting the same has been made thereon. 

‘Such 'fa'cts as are obtaining in the present case would make the case much stronger 
than the case where an unnumbered petition is returned, and is not taken out-of 
Court by the decree-holders and on which when it is lying in Court even as a scrap 
of paper, the Court still passes an order rejecting it, thereby making it a final order. 

A further point has been urged by the learned counsel for the appellant in 
that there has been no application for excusing the delay either oral or written, 
when the application which was unnumbered and which was returned for compli- 
ance with certain particulars’was re-presented to the Court, and when the order 
rejecting it'was passed. His point is that only in cases where there is an appli; 
cation for éxcusing the delay in re-presentation of the execution petition and where 
there is an order either excusing the delay or refusing to excuse the delay, the order 
passed on the execution petition can be considered to be a final order. It'is ‘true 
that the decided authorities havé held that when an execution petition is-dismissed 
or rejected after an application for excusing the delay in ré-presentation has. been 
either ordered or dismissed, that order will be a final order’within the meaning of 

Article 182 (5) of the Act. But where no application for excusing the delay has been 

made and nevertheless the order has been‘ made on the execution petition either 
dismissing it or rejecting it, the trend of authorities is also to the effect that it must 
be presumed’ that the delay was excused when the execution petition was rejécted 
or dismissed: by importing a fiction of an oral application. In this case, the execti- 
tion petition has been dismissed on. the inyitation of the decreé-holder himself by ` 
reason of:the endorsement therein and ‘that it is not pressed and the samie may 
be dismissed and he in fact did not file any application for excusing the délay in 
re-presentation, When’ the learned counsel for the appéllant insists’upon the 
fact that the absence of an application for excusing the delay should make a difference 
in the nature of the order that has béen, passed on the execution petition itself, it 
must be observed that hé overlooks-the very intention and object of.the .decree-hol- 
der inviting the Court to dismiss the application on his inability to proceed with 

_ the execution. The décree-holder‘in effect says that he has not been able to comply — 
with the requirements for the sake of which the unnumbered petition has been 
returned, but he nevertheless wants that-the important right to execute the décree 
should be saved from the bar of limitation; and thercfore seeks the aid of the Court 
and requests the Court to dismiss the application, so that his right will not be affected. 
but may ‘be'kept alive for future purposes of realisation ‘of the decree which he has. 
obtained against the judgrment-debtors. _The object of the decree-holder in inviting 

_the Court to dismiss his application for execution would be nothing other than that 
he wants the Court to help him in‘order that he may reserve his right to proceed 
against the judgment-debtors by way of execution at any’ future time, provided ‘he 
is saved from the bar of limitation. When the Court therefore passes an order that 
his application be dismissed, that puts an end to that ‘application, and it cannot 
therefore be construed otherwise than as being a final order, which will save limi- 
tation. There is nothing wrong in presuming that there was an oral application 
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to excuse delay and that the delay was excused by the Court. Therefore, on the 
facts of this case, in my view, the principle laid down in Muthuvenkatasubba Reddiar 
v. Thangavel Chetti? will apply witb all force, and following that decision I am 
inclined to the view that the decision of the learned Subordinate Judge that the 
order passed on the 5th July, 1939, on Exhibit A-1 by the Court was a final order 
is correct and has to be upheld. : 

Even apart from this,.the learned counsel for the respondents invites my atten- 
tion to the fact that though the original application for execution was filed on the 
13th September, 1937, it was re-presented on the grd July, 1939, and it was dismiss- 
‘ed on the 5th July, 1939, whereas the decree itself was dated 2 1st December, 1936. 
Therefore even if there was no re-presentation as such, and if a fresh application 
had been filed on the grd or 5th July, 1939, the application for execution would be 
in time, because it would be clearly within three years from the date of the final 
‘decree. Butin this case there has been no fresh application for execution, but 
what has been done is that the unnumbered execution application filed on the 13th. 
September, 1937, has been re-presented on the grd July, 1939 and dismissed on the 
5th July, 1939. Learned counsel for-the respondent relies upon the -decision in 
Harakumar Pal Chowdhury v. Shaikh Safatullah?, wherein it has been held that an 
application though re-presented long after7the expiry of the ‘time which was: fixed | 
originally for such re-presentatior., should be deemed to have been presented as 
on the date on which it was actually presented in Court, and if it was within time, 
it ought to be considered to be a fresh application in accordance with law. I think 
that though’ the. facts in Harakumar Pal Chowdhury v. Shaikh Safatullah? apply to a 
different kind of action, still the principle laid down therein would apply to the 
facts of the present case. Therefore the original application which was re-pre- 
sented on 3rd July, 1939, could still be deemed to be a fresh application in accordance 
‘with law, and an application having been presented within three years of the passir g¢ 
of the final decree could still be considered to have been. an application properly 
and validly presented, on which an order had been passed dismissing the same, 
notwithstanding the fact that that was an application which was returned for re- 
presentation. : 

- But learned counsel for the appellant, however, has taken exception to the fact 
that the application actually re-presented on the 3rd July, 1939, could not be consi- 
dered to be an application presented in accordance with law for the reason that the 
order of Court returning the application for fulfilling certain requirements had not 
been complied, and whether that order was right or wrong, it was the duty of the 
decree-holder to have complied with that order in order to make his application 
on re-presentation a valid and proper one so as to attract Article 182 (5) of the 
Limitation Act and to make the erder passed thereon a final order. The point 
in particular which has been relied upon by the learned counsel for the appellant is 
that the Court directed the decree-holder to file an encumbrance certificate along 
‘with the execution petition, and when that had not been complied,.with by the 
‘decree-holder when he re-presented that ‘execiition‘petition, it could not be said that 
there was any valid compliance with the order, and in the absence of such valid 
compliance, it could not be claimed that the petition re-presented was in accordance 
with law.* To accept this statement of the learned counsel for the appellant, in 
my opinion, would be to put,a very very narrow interpretation on the language 
of Article 182 (5) of the Limitation Act, which requires only that an application 
‘on which an order in the nature of a final one has to be passed should be in accord- 
‘ance with law. What is ‘‘in accordance with law ” has been considered by the 
Judicial-Committce in the case cited by the learned counsel for the respondents, 
Govind Prasad v. Pawan Kumar®. Rules 141 to 145 of the Civil Rules of Practice 
‘do not require that an encumbrance certificate should be filed in order tnat the 
‘execution application could be considered to be a valid and proper one in accord- 
ance with law. Order 21, rule 11 to 14 also do rot require that an encumbrance 
———— ee” 
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certificate should be filed along with the execution application in order to make it 
one to be in accordance with law. I am therefore inclined to respectfully agree 
with the principles of the decision in Govind Prasad v. Pawan Kumar! and hold that 
even though the encumbrance certificate called upon to be filed along with the 
execution petition was not filed, still it could not be considered that the execution 
. petition whick wes re-presented or the grd July, 1939 and rejected on the 5th 
July, 1939, would be an invalid one. ) 

Learned counsel for the respondents has further invited my attention to a 
recent decision of this Court in L.P.A. No. 7 of 1949 by Satyanarayana Rao and 
Raghava Rao, JJ., in which the Bench followed the decision in Muthuvenkatasubba 
Reddiar v. Thangavel Chetti? and has opined that the decision in Khadir Sahib v. 
Viswanatha Aiyar® should be considered as being confined to the facts of that case. 
I am inclined to respectfully agree with this decision, and I have no hesitation in 
holding that the decision in Muthuvenkatasubba Reddiar v. Thangavel Chetti? fully 
applies to the facts of this case. ` 

-< In view of these decisions I think that the order passed on the 5th July, 1939, 

by the executing court on the execution petition, Exhibit A-1 in the case, is a final 
order, which saves limitation in favour of the decree-holder. The order of the 
Jearned Subordinate Judge is upheld, and this appeal is dismissed with costs. No. 
leave. 

K.S. i —— Appeal dismissed. 


IN THE HIGH COURT -OF JUDICATURE AT MADRAS. 
Present :—MR. Jusrice Cuanpra REDDI AND MR. Justice RAMASWAMI. 


Natesa Thevar .. Appellant * 
v. , , 
Narayanaswami Padayachi and others .. Respondents. 


Limitation Act (IX of 1908, as if stood before 1929), Articles 134, 144 and 148—Applicability—Usufruc- 
tuary mortgage fixing 25 years for redemption—Mortgages of that property by the mortgagee—Decrees on and’ 
‘sales in execution—Purchasers in such .ales selling the properties to others—Suit for redemption by purchasers of 
the equity of redemption from the original mortgagor—Limitation. fe 
É The suit properties were mortgaged by A usufructuarily to B for Rs. 225 on 14th February, 

1891, the period fixed for redemption being 25 years. B executed two simple mortgages in favour 
of C and D respectively. C obtained a decree on his mortgage and in execution of the decree X pur- 
chased the properties in 1902., D also obtained a decree on his mortgage and in execution purchased’ 
the properties himself in 1904. X and D the auction purchasers obtained sale certificates got into 
possession and continued to be in possession and enjoyment thereof till they sold them to Y on 24th 
September, 1913. JV who had purchased the equity of redemption (of the 1891 mortgage) under two 
sale deeds in 1936 and 1943 filed a suit for redemption of the mortgage of 1891 and for possession of the 
suit properties. 

Held :—Though the Court sales to X and D are not “ transfers ” within the purview of Article 
134 of the Limitation Act the sale of the properties by private treaty in 1919 is a transfer within the 
meaning of Article 134. But the auction purchasers acquired a full ownership in the suit properties 
and not a limited mortgage right and therefore cannot be called ‘‘ mortgagees ” within the meaning 
of Article 134. : 


If the mortgagor had knowledge of the fact that the properties as such were sold in the Court 
auctions and subsequently by the court auction purchasers to a stranger the suit for redemption will 
be barred under Article 144 of the Limitation Act. If the suit is barred under Article 144 there will 
be no scope for the applicability of Article 148. 


[A finding as to whether the plaintiff was aware of the adverse possession of the defendants and 
their predecessors in interest was called for.] 


Authorities discussed. 


Appeal against the decree of the Court of the Subordinate Judge, Mayavaram, 
in A.S. No. 140 of 1946 preferred against the decree of the Court of the District 
Munsif, Mayavaram, in O.S. No. 44 of 1946. 





I. (1943) 2 M.L.J. 121: L.R. 70 LA. 83 : 3. (1942) 2 M.L.J. 768: I.L.R. 1943 Mad. 
I.L.R. (1943) Nag. 669 (P.G.). | 357- 
2. (1948) 1 M.L.J. 327. 7 : 
*S.A. No. 191 of 1948. : 28th February, 1952. 
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R. Gopalaswami Aiyangar, T.S. Kuppuswami Aiyar and R.Swaminatha Aiyar for 
Appellant. 
: K. Bashyam and T. R. Srinivasan for Respondents. 
The Order of the Court was madè by ` E ‘ 


_ Chandra Reddi, —This second appeal which was referred to a Bench by Satya- - 
narayana Rao, J., raises a question under the Limitation Act. The facts of the 
case lie withjn a narrow compass and are not in dispute, the only controversy being 
whether it is Article 134 or 144 or 148 of the Limitation Act that -applies to this 
case. In order to appreciate the point involved in the second appeal, it is necessary 
to refer to the facts briefly giving rise to this litigation. “The suit properties were 
mortgaged by one Sivanandi Thevar usufructuarily, to one Kamakshia ‘Pillai for 
Rs. 225 on 14th February, 1891, the period fixed for redemption being. 25- years. 
. The mortgagee executed, a simple mortgage of his othi right over the suit properties 
tó Periaswami Odayar ón 5th April, 1898, according to the plaintiff, while it is the 
defendants’ case that it was a mortgage of the properties themselves. Kamniakshia 
Pillai executed another simple mortgage over the same properties to one Chidam- 
bara Aiyar for Rs. ‘2967. Periaswami Odayar filed a suit on his mortgage, obtained 
a: decree and‘in ‘execution of the’ decree brought the'properties to sale which’ weré 

purchased by one Venkatarama ‘Aiyar at the auction: Chidambara Aiyar also 
laid an action on his mortgage and in execution of the decree ‘purchased the pro- 
perties ‘himself. The auction purchasers obtained the sale certificates under Exhi- 
bits D-1 and D-2 and: got into possession of the properties. They continued to 
be in possession and enjoyment thereof till they sold them to the predecessors-in-. 
interest of defendants under Exhibit P-4, dated 24th September. 1913: ‘The plaintiff 
who purchased the equity of redemption under two sale deeds Exhibits P-5 and 
P-6 in 1936 and 1943 has filed the present suit for redemption of the mortgage of 1891 

and for possession of the suit properties in the District Munsif’s Court of Mayavaram. 


__ _ One of the defences to the suit was that as the entire interest in the suit proper- 
ties was sold in Court auctions of 1902 and 1904 and the mortgagee was dispossessed 
‘shortly thereafter by the auction purchasers who.continued to be in possession as 
absolute owners ever since, till the latter sold them to the predecessors-in-interest 
of defendants with absolute rights, any right which the original mortgagee had ir, 
those properties was lost by limitation and adverse possession. Another plea was 
that even if"the plaintiff was entitled to redeem the mortgage the defendants 
should be paid compensation for the buildings erected by them on the sujt proper- ` 
ties. c s a £ 
`The trial Court ‘dismissed the suit holding that the suit was barred by Article 
r34 of the Limitation Act as it was filed beyond 12 years from the date of the sale 
to. the predecessors-in-interest of defendants on 24th September, 1913. Another 
finding given by it was that in case the plaintiff was entitled to redeem the mortgage, 
he was liable to pay a sum of Rs. 1,000 by way of compensation.' ` oe 
‘ On appeal, the Subordinate Judge of Mayavaram confirmed ‘that judgment 

agreeing with all the conclusions of the trial Court. The plaintiff who was dissatisfied 
with the decisions ‘6f the Courts below has preferred the second appeal. 

In this second appeal the correctness of the findings of the Courts below. is 
assailed. It is urged by Mr. Gopalaswami Aiyangar in support of the appeal 
that Article 134 is not applicable to this case but it is Article 148 that governs it. 
According to him the reasons for the non-applicability of Article 134 are threefold. 
What was purchased at the Court auction in 1902 and 1904 was only the mortgage 
rights and similarly what was sold by the acution purchasers in 1913 to the predeces- 
sors-in-interest of the defendants was only that right and therefore the provisions 
of Article 134 are not attracted by this case. Secondly, the transfer under Exhibit 
P-4 in 1913 was not made-by the mortgagee within the meaning of Article 134 ; 
thirdly a transfer by a sub-mortgagee does not come under Article 134 and lastly 
‘on the date on which the transfer was effected in 1913 the right of action had not 
accrued to the mortgagor to sue for redemption in ‘view of fixing a -period of 
redemption. , i ` 


r 
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Before we examine the soundness of these contentions, it is necessary to set 
out the relevant provisions of the Limitation Act. Article 134 prescribes a period 
of 12 years for recovering possession of immovable property conveyed or bequeathed 
in trust or mortgaged and afterwards transferred by the trustee or mortgagee. for 
a valuable ‘consideration from the date when the transfer becomes known to the 
plaintiff. The third column “ when the. transfer is known to the plaintiff” was, 
substituted by the Amending Act of 1929 for the words “ the date of the- transfer.” 
As the transactions in question were effected prior to the amendment of this article, 
we are concerned only with the article ‘as it stood prior to 1929. * Article 148 is in 
the following words : y i ; 


““ Against a mortgagee to redeem or to recover 60 years. When the right to redeem or to 
ossession of immovable property mo: ed. recover possession accrues. 
P prop ag Pp 


It is not necessary for thé purpose of this enquiry to refer to the proviso. 


In view of the contentions raised on behalf of the respondertts we will set out 
the provisions of Article 144 also. Article 144 is a residuary article laying down a 
period of 12 years for a suit for possession of immovable property or any interest 
therein not otherwise specially provided for in the Act, the period of limitation 
starting from the time when the possession of the defendant becomes adverse to the 
plaintiff. oe 6 es 
__.We will first deal with the applicability of Article 134. From the provisions 
ofthat Article it is clear that it applies to a conveyance by a mortgagee of an interest 
larger. than he himself has im the property. This has not been disputed but how 
the learned counsel for the appellant sought to get over this was by arguing that what 
was purchased in the Court auctions in 1g02°and 1904 and what was sold by them 
in 1913 was only the right af the mortgagee and not the full ownership in the pro- 
perty. It looks to us that this is a futile attempt having regard io the terms of the 
various documents which fully support the concurrent finding of the courts below 
that under the Court sales absolute title to the properties passed. to the auction 
purchasers and they in their turn transferred the full ownership in the properties 
‘to their vendees in 1913. It follows that Article.134 will govern the case if the other 
requirements of that article are satisfied.. 


The next point for consideration therefore is whether there was a transfer 
by the mortgagee within the meaning of Article 134. We will have first to decide 
-whether the sales of the properties in execution of the decrees on: the mortgages 
-obtained ‘by Periaswami Odayar and Chidambara Aiyar in 1902 and 1904 amount 
to a transfer by a mortgagee so as to attract the provisions of Article 134. An answer 
to this is to be found in Ahamod Kutti v. Raman Nambudri1. It was laid down there 
that a person who purchased the immoveable property of the judgment-debtor in 
which the latter’s interest was only that of a mortgagee, in Court auction could not 
-get the benefit of Article 134 of Schedule IT of the Limitation Act as such an auction - 
‘purchaser could not be regarded as a purchaser from the mortgagee even if the 
whole interest in the property was sold at the auction. .The Full Bench observed : 


“ Article 134 is in our opinion intended solely to apply to cases in which the mortgagee disposes 
of the property voluntarily. But in the case of the involuntary sale in execution of a decree the pur- 
chaser cannot be regarded as a purchaser from the judgment-debtor.” k 
This ruling of the Full Bench is still good law and its authority has been accepted 
by the Privy Council in Mahant Sudarsan Das v. Mahant Rama Kirpal Das?. On 
these authorities there can be no doubt that so far as Court sales in this case are 
concerned, they are not transfers within the purview of Article 134. 


We have next to consider whether the sale of the properties by the auction 
purchasers by private treaty in 1913 is a transfer within the meaning of Article 134. 
Tf it is a transfer as contemplated by that Article, the period of limitation has to be 
reckoned from 24th September, 1913 and the suit would be beyond time. The 


nC 
f ) (1901) 11 M.L.J. 323 : LL.R. 25 Mad. 99 ( 3 ) (1950) 1 M.L.J. 243: L.R. 77 LA. 421 
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answer to this question depends upon whether the auction purchasers are mortgagees. 
within the purview of Article 134. 


For the proposition that the auction purchasers are mortgagees whose transfer: 
to the predecessors-in-interest has the effect of attracting the provisions of Article 134. 
reliance is placed by Mr. Bashyam, learned counsel for the respondents, on Kannu-- 
swami Thanjirayan v. Muthusami Pillai, There one of the questions for consideration 
was whether Article 134 applied to a transfer of absolute interest by a person who: 
acquired only the mortgage rights in a Court auction. Spencer and Phillips, JJ., 
before whom the matter came up finally, answered it in the affirmative. The 
ratio decidendi is contained in the following passage : 

“ Against this it is argued that the purchaser of the mortgagee’s interests is not himself a mortgagee 
within the meaning of the article. . 

In a similar case decided. by-Chamier, J., in Ghasi Ram v. Kishna®, it was held.contra that the 
auction purchaser of the rights of the mortgagee steps into the shoes of the mortgagee and that the- 
subsequent purchasers by private treaty from the auction purchaser can rely on Article 134 to defeat. 
a plaintiff seeking to redeem.” R 
It should be observed that this is all the discussion on that question in that case.. 
It was contended by Mr. Bhashyam that the correctness of this decision had not 
been doubted by our Court in any subsequent case, on the other hand it had been. 
followed in two cases in Sesha Naidu v. Periasami Odayar? and Muthaya Shetti v,. 
Kanthappa Sheitit. An examination of the decision in Sesha Naidu v. Periasam? 
Odayar? shows that Kannuswami Thanjirayan v. Muthusami Pillai! was not referred. 
to with approval by Spencer, J., for the position now contended for by the learned: 
counsel for the respondents. In this context the observations of Spencer, T., at page- 
952 are apposite : 

“ Kannuswami Thanjirayan v. Muthusami Pillai! was an instance of a conflict between Article r 34. 
and Article 144. I then observed that it was clear that the plaintiff could not have resort to Article- 
144 unless he first showed that Article 134 was inapplicable, the reason being that Article 144 is the 
residuary article for suits for the’ possession of immoveable property as is indicated by the words ‘ not: 
hereby otherwise specially provided for’ .” 

Muthaya Shettt v. Kanthappa Shetti* has nothing to do with the question before- 
us, Even in this case Kannusami Thanjirayan v. Muthusami Pillai! has been referred’ 
to only with reference to the question of good faith. Mr. Bhashyam also drew our- 
attention to a ruling of a single judge of the Allahabad High Court in Abdul Aziz 
v. Munnilal®? which followed the ruling of Chamier, J., in Ghasiramv. Kishna?. It 
may be remarked that there also there is no discussion on the question beyond! 
merely citing Ghasiram v. Kishna?. 


Mr. Gopalaswami Aiyangar, the appellant’s learned counsel, argued that 
Kannuswami Thanjirayan v. Muthusami Pillai! was not correctly decided and is opposed! 
to the principle enunciated in Ahamod Kutti v. Raman Nambudri® and some decisions: 
of Allahabad High Court and requires reconsideration. He also urged that the: 
interpretation placed by the learned Judges on the word “ mortgagee ” in Article: 
134 of the Limitation Act is not borne out by the provisions of the ‘Transfer of Pro- 
perty Act. It was maintained by him that if as decided in Ahamod Kutti v. Raman: 
Nambudri’ a sale of the mortgaged properties in execution of a decree against the 
mortgagee is not a transfer which means that a purchaser at a court-auction is 
not a transferee from the mortgagee, such a purchaser cannot be described’ 
as a mortgagee within the meaning of that article. He referred us to the following 
statement of the Full Bench in the abovementioned case and contended that a 
‘court auction purchaser could not be termed a mortgagee for the purpose of Article: 
134. i 

“ The decision in Muthu v. Kambalinga? proceeds we think on the erroneous assumption that the- 


‘Court in selling the judgment:debtors’”' property in which his interest is that of a mortgagee for the 
discharge of the debt due by him under the decree is exercising the power of sale which the judgment». 
-). Oe ae eee 


I. (7907) 5 L.W. 250. | 5. AIR. 1930 All. 417. 

2. atel 30 I.C. 564. 6. (1go1) 11 M.L.J. 323 : I.L.R. 25 Mad. 9% 
3- (1921) 41 M.L.J. 163 : I.L.R.. 44 Mad. (FB). 
51. 7. (1889) I.L.R. 12 Mad. 316. 
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debtor qua mortgagee possesses. Assuming he has power of sale, the court may be regarded as exer-- 
cising that power in a suit which the mortgagee may bring against the mortgagor for the recovery 
of the mortgage debt. Such power of sale cannot be exercised for the benefit of the mortgagee to- 
enable him to discharge a debt due by him to a third party.” 


According to the learned counsel these observations lend support to his argu- 
ment. It has to be noted that it is the creditor of the mortgagee who brings the- 
properties to sale and gets the properties sold through the intervention of the court. 
and this circumstance, so argues the learned counsel, shows that the, buyer of the. 
properties at the court auction is not a mortgagee. It is further maintained by him 
that a mortgage can be created only by contractual relations between the parties. 
and not by operation of law and as substantiating this argument he invited our 
attention to section 5 of the Transfer of Property Act which lays down as follows : 

“In the following sections ‘ transfer of property’ means an act by which a living person conveys- 

property, in present or in future to one or more other living persons or to himself or to himself and one 
or more other living persons ; and ‘ to transfer property’ is to perform such act.” 
In this section “ living person ” includes a company or association or body of indi- 
viduals whether incorporated or not, but nothing herein contained shall affect. 
any law for the time being in force relating to transfer of property to or by companies,. 
associations or bodies of individuals. It is unnecessary to state that transfer of pro- 
«perty includes a mortgage. It is urged on behalf of the appellant that it is manifest 
from the section that there can be no transfer of property within the meaning of the 
Transfer of Property Act by involuntary sales such as sales in execution of a decree 
and a mortgage being a transfer of property it cannot be created by an executing 
court bringing the properties to sale in execution against the mortgagee. 


There seems to be considerable force in the contention of Mr. Gopalaswami. 
Aiyangar and this is supported by some of the decisions of the Allahabad High 
Court. 


LJ 

_ In Ram Piari v. Budh Sen}, it was laid down that Article 134 was excluded by 
the fact that the vendors from the court-auction-purchaser had not purchased from 
.the mortgagee but that they had acquired rights by virtue of an involuntary sale. 
In support of this conclusion the learned Judges relied on Ahmed Kuiti v. Raman 
Nambudiri® and Bhagwan Sahai v. Bhagwan Din®.which took the same view as in 
Ahmed Kutti v. Raman Nambudiri? and another case. This ruling was followed by a 
single Judge of that court in Hanawar Ali v. Jagilan Ramt. However it is not neces- 
sary for us to consider whether Kannuswami Thanjirayan v. Muthusami Pillai® is correct- 
ly decided or not having regard to the fact that the present case is distinguishable 
from the facts of that case. It has to be observed that in Kannusami Thanjirayan 
v. Muthusami Pillai® what was acquired by the auction-purchasers was only the 
mortgage rights and not the absolute title to the properties mortgaged. Whatever 
justification there might be for’characterising the auction-purchaser in such a case 
as one stepping into the shoes of the mortgagee, none exists in a case, as in the 
present one where the auction purchasers acquired full ownership in the suit 
properties and not a limited mortgage right and therefore could not be called 
mortgagees within the meaning of Article 134. They never occupied such a position 
with reference to the suit properties, they having purported to have purchased not 
the limited mortgage interest but the whole interest'in the property. The expres- 
sion mortgagee cannot include a person who has acquired full interest in the pro- 
perty and not the limited mortgage right. This, in our opinion, is sufficient to. 
dispose of that question. 


In this view of the matter it is unnecessary to consider the soundness of the 
contention that Article 134 is not applicable to the case as at the time of the sale 
in 1913, cause of action had not accrued to the mortgagor to institute a suit for 
redemption and for possession by reason of the fixation of a period of 25 years for 
redemption, or to refer to the decisions which take the view that a suit for redemption. 








I. (1920) I.L.R. 43 All. 164. ‘ 3. ‘(1886) I.L.R. 9 All. 97. 
2. (1903) 11 M.L.J. 323: LL.R. 25 Mad.o9g ° 4 ALR. 1927 All. 177. 
(F.B.). 5. (1917) 5 L.W. 250. 3 
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has to be filed within 12 years of the transfer by the mortgagee of the properties 
in excess of the interest he has therein even if the cause of action had not accrued’ 
to the niortgagor or to the cases which take a contrary view. i : 


+ But this does not dispose-of the appeal. It is argued by the learned counsel 
‘for. the respondents that even. if Article 134 is inapplicable, the suit should be held 

to be barred by limitation under Article 144 of the Limitation Act and that in no 
‘event does Article 148 apply to this ‘case. His argument is that in view of the _. 
finding that it was not the mere mortgage right, but full ownership in the property 
that was sold both at the court auctions in’ 1902 and 1904 and by the auction-pur- 
chaser by private treaty in 1913 and there was dispossession of the mortgagee from. 
‘the suit properties which were enjoyed ever since by their predecessors-in-interest 
and subsequently by the defendants as full owners the suit should be held to be 
‘barred under Article 144 of the Limitation Act. l ye 


We will have no hesitation in accepting the argument that the sale of both 
the mortgagee’s and the mortgagor’s interest in execution of the decree against the 
mortgagee and the dispossession of the mortgagee from the mortgaged properties 
-will be adverse to the mortgagor also provided it is proved that the mortgagor had 
knowledge of the hostile ‘acts or of the adverse possession. There is abundant 
.authority for the proposition that’ Article 144-is applicable to cases where the mort-. : 
-gaged properties are sold as absolute properties of the mortgagee without any 
limitation on the interests thus sold and subsequently the vendee enjoys the proper- 
‘ties in his own right and to the knowledge of the mortgagor. It is not necessary 
to refer to the various cases cited'in this regard. Ram Piari v. Budh Sen? which has 
already been referred to itself illustrates this principle. But before Article 144 is 
applied it should be established that'to the knowledge of the mortgagor the posses- 
sion of the purchasers was adverse to the former. It was laid down in Peria Aiya 
Ambalam v. Shanmugasundaram® that when a transferee dispossesses a mortgagee in 
possession and continues in possession of the property setting up a title adverse not 
-only to the mortgagee but also to the mortgagor such a dispossession will become 
Adverse to the mortgagor from the date of the latter’s knowledge of such hostile . 
.acts. At page 913 of the report it is remarked by Sankaran Nair, J. who delivered 
‘the judgment of the Full Bench thus : a» ne i . 

_ © Tf the mortgagee in possession is dispossessed on grounds affecting only his right, as for instance, 
his right as heir to represent the original mortgagee, or his right as in Purmananddas Fiwandas v. Jamna 


Bai? to possessiow in spite of a third party’s lien on the property then the dispossession of the mort- 
_ gagee obviously does not imperil or call in question any right of the mortgagor and the mortgagor is 
not concerned or entitled’ to insist on being immediately restored to possession ; and the possession 
taken is not adverse to him and cannot cause time to run against him. To give the mortgagor a right 
to insist on immediate possession, there must be an unequivocal ouster preventing the possession, of the 
mortgagor from continuing altogether by leaving no room for doubt that the person taking possession 
-does not profess to répresent the mortgagor but to hold in spite of him. In such a case, the mortgagor 
is as effectually and unmistakably displaced as if there had been no mortgage at all. When an ouster 
takes place in that manner the mortgagor knows that no one is in possession who can represent or 
-continue his possession, or who is entitled preferentially to possession and, therefore, he becomes 
entitled and it is necessary and his duty, if he does not want his right to be barred to claim possession 


immediately.” - , ; 

> On these authorities it is clear that if the mortgagor had knowledge of the 

Tact that the properties as such were sold in the court-auctions and subsequently 

. by the court-auction-purchasers to the predecessors-in-interest of the defendants 
the plaintiff’s suit for redemption will be barred. If the suit is barred under Article . 

144 of the Limitation Act, there will be no scope for the applicability of Article 148 . 

‘of the Limitation Act. ` 


* In these circuinstances we have to consider whether either the plaintiff or his 
predecessors-in-interest the mortgagor had knowledge of these facts. Dealin 
With the question of adverse possession, the trial court stated as follows : . 


“ It is conceded by Mr. Rajaram Aiyar for the defendants that he could not in any sense urge 
adverse possession in his clients with any effect. He conceded that he could succeed on this point 
< Řnmaaasaaas 
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-only if he could show that the-possession of Chidambara Aiyar and Venkatarama Aiyar was adverse 
both to the mortgagee and the martgagors to the knowledge of the mortgagors. There was no attempt 
to show any such thing.’ My finding on this issue is in the negative.” 
Mr. Gopalaswami Aiyangar calls in aid, this finding in support of his contention 
that the suit is not barred under Article 144 and invites us to hold that he is. still 
in time having regard to the provisions of Article 148. He also relies on the following 
statement of the lower appellate court : A. sh 
. “ There is no question of adverse possession here since even in the trial curt the learned 
pléader for the defendants conceded that he could succeed on that point only if he could show that 
the possession of Chidambara Aiyar and Venkatarama Aiyar was adverse both to the mortgagee and 
Ons mortgagors to the knowledge of the mortgagors and that there was no attempt to show any such 
thing.’ : zS ; 
‘But unfortunately -further down the learned Subordinate Judge states something 
‘which is contradictory. In;the same paragraph the Subordinate Judge remarks 
that he could not believe that the plaintiff who is no other than the brother’s son of 
Sivanandi Thevar the mortgagor under Exhibit P-2 did not know about the transfer 
-or the persons who had been in possession of the properties ever since the year 1891 
.and that he would riot believe that the plaintiff had been ignorant of what was being 
-done in respect of the properties which his uncle Sivanandi had mortgaged to 
Kamakshia Pillai in the year 1891. He further remarked :° 

“ Surely in the circumstances of this case he must be deemed to have known not only the simple 
‘mortgages executed by Kamakshia Pillai, Exhibits P-2 and P-3, but also the subsequent court-auction 
sales Exhibits D-1 and D-2 and the private sales under Exhibits D-3, D-4, D-5 and D-6. Now he 
feigns ignorance of all these things and having obtained two sale deeds from the heirs of Sivariandi 


"Thevar, tries a chance of obtaining the properties which .are now said to be very valuable on the 
doubtful non-applicability of Article 134 to the facts of this case.” ’ 


Having regard to the contradictory statements made by the learned Subordi- 
nate Judge, we are obliged to call for a clear finding.from him as to whether the 
plaintiff was aware of the adverse possession of the defendants and their predecessors 
in interest. The Subordinate Judge is accordingly directed to submit a finding on 
that question within six weeks from the date of the receipt of the records in his court. 
“Two weeks thereafter for objections if any. 


K.S. P : — Finding called for. 
[THE SUPREME COURT OF INDIA.] 
~ [Civil Appellate Jurisdiction.]. 
PRESENT :—S. Fazı Arr, B. K. MuxseRjea anD Vivian Bose, JJ. 


Pannalal and another SL. Appellants* 
v. . 
Mst. Naraini, deceased, represented by Hari Parshad and 3 others 
and Mst. Basso. f .. Respondents. 


Hindu Law—Méitakshara—Father—Pre-partition debts—Liability of property in the hands of the sons 
—Remedy ` of creditor —Civil Procedure Code (V of 1908), sections 47 and 53. . 


A son is liable even after partition for the pre-partition debts of his father which are not immoral 
-or illegal and for the payment of which no arrangement was made at the date of the partition: 
Whether there is a proper arrangement for the payment of the debts or not would have to be decided . 
-on the facts and circumstances of each individual case. A decree against the father alone obtained 
.after partition in respect of such a debt cannot be executed dgainst the property that is allotted to 
the sons in partition because the separated share of the sons cannot be said to belong to the father 
nor has he any disposing power over it or its profits which he can exercise for his benefit and as such 
the provisions of section 60, Civil Procedure Code, would operate as a bar to the attachment dnd sale 
-of any such property in execution of the decree. The position, however, would be materially different 
if the sons are made parties to the suit as legal representatives of the father and a decree is passed 
against them limited to the assets of the deceased defendants in their hands. A proceeding for the- 
execution of such a decree would attract the operation of section 47, Civil Procedure Code, under 
-which all questions relating to the execution, discharge and satisfaction of the decree between the 
parties to the suit in which the decree was passed or their representatives would have to. be decided 
an execution proceedings and not by a separate suit. Section 53 of the Civil Procedure Code 
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has been worded in such a comprehensive manner that it is wide enough to include all cases where 
a son is in possession of ancestral property which is liable under Hindu Law to pay the debts of his 
father ; and either the decree has been made against the son as the legal representative of the father 

or the original decree being against the father, it is put into execution against the son as his legal re- 

presentative under section 50, Civil Procedure Code. Section 53 lays down the procedure to be followed. 
in cases coming under the section where the son is bound under Hindu Law to pay the father’s debts 
from any ancestral property in his hands and the remedy of the decree-holder against such property lies. 
in the execution proceedings and not by way of a separate suit. The sons would be at perfect liberty- 
to show that the property in their hands is for certain reasons not liable to pay the debts of their 
father and all those questions would have to be decided by the executing Court under section 47,. 
Civil Procedure Code. 


On appeal from the judgment dated the 18th May, 1943, of the High Court of 
Judicature for the State of Punjab at Simla (Khosla and Teja Singh, JJ.), in Letters- 
Patent Appeal No. 189 of 1946 arising out of judgment dated the 11th February,. 
1946, of the Court of the Senior Sub-Judge, Ambala, 


Gopi Nath Kunzru, Senior Advocate (B. C. Misra, Advocate with him), for 
Appellants. Z 


Rang Behari Lal, Senior Advocate (NW. C. Sen, Advocate with him), for 
Respondents. : 


The Judgment of the Court was delivered by a : 

Mukherjea, 7.—This appeal is on behalf of the judgment-debtor in a pro-- 
ceeding for execution of a money decree and it is directed against the judgment 
of a Letters Patent Bench of the Punjab High Court, dated 18th of May, 1949, by 
which the learned Judges affirmed, in appeal, a decision of a single Judge of that. 
Court dated 29th October, 1946. The original order against which the appeal was- 
taken to the High Court was made by the Senior Subordinate Judge, Ambala,. 
in Execution Case No. 18 of 1945, dismissing the objections preferred by the appel- 
lants under section 47 of the Civil Procedure Code. E a 


To appreciate the contentions that have been raised in this appeal, it would: 
be necessary to give a short narrative of the material events in their chronological, 
- order. On goth September, 1925, Baldev Das, the father of the appellants, who- 
was, at that time the manager of a joint Hindu family, consisting of himself and his 
sons, executed a mortgage bond in favour of Mst. Naraini, the original respondent 
No. 1, and another person named Talok Chand, by which certain immovable 
properties belonging to the joint family were hypothecated to secure a loan of 
Rs. 16,000. On 16th April, 1928, the appellants along with a minor brother of ` 
theirs named Sumer Chand filed a suit—being Suit No. 23 of 1928—1in the Court 
of the Subordinate Judge of Shahjahanpur against their father Baldev Das. 
for partition of the joint family properties. The suit culminated in a final decree- 
for partition on. goth July, 1928 and the joint family properties were divided by 
' metes and bounds and separate possession was taken by the father and the sons.. 
On 2oth September, 1934, Mst. Naraini filed a suit in the Court of the Senior 
Subordinate Judge, Ambala, against Baldev Das for recovery of a sum of Rs. 12,500- 
only on the basis of the mortgage bond referred to above. It was stated in the 
plaint that the money was borrowed by the defendant as manager of a joint Hindu 
family and the plaintiff prayed for a decree against the mortgaged property as well: 
as against the joint family. On 18th December, 1934, the appellants made an appli- 
cation before the Subordinate Judge under Order 1, Rule 10 and Order 34, Rule 1,, 
Civil Procedure Code, praying that they might-be added as parties, defendants to- 
the suit and the points in issue arising therein might be decided in their presence. 
It was asserted in the petition that Baldev Das was not the manager of a joint 
family and that the family properties had been partitioned by a decree of the Court,, 
as a result of which the properties alleged to be the subject-matter of the mort- 
gage were allotted to the share of the petitioners. In reply to this petition, the- 
plaintiff’s counsel stated in Court on 7th February, 1935, that his client would give- 
up the claim for a mortgage decree against the properties in suit and would be 
satisfied only with a money decree against Baldev Das personally. The plaint was: ' 
amended accordingly, deleting all reference to the joint family and abandoning 
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ithe claim against the mortgaged ‘property. Upon this the appellants withdrew 
their application for being made parties to the suit and reserved their right to 
take proper legal action if and when necessary. On 17th April, 1935, Baldev Das 
‘died and on and September following, the appellants as well as their mother, who 
figures as respondent No. 5 in this appeal, were brought on the record as legal 
representatives of Baldev Das. On gth October, 1935, the appellants filed a written 
‘Statement in which a number of pleas were taken in answer to the plaintiff’s claim 
.and it was asserted in paragraph 10 of the written statement that Baldev Das 
«dealt -Badri or speculative transactions and if any money was due to the plaintiff 
-at all in connection with such transactions, the debt was illegal and immoral and 
not binding on the family property. On the same day the Court recorded an 
‘order to the effect that as the plaintiff had given up her claim for a mortgage 
decree, the legal representatives of the deceased could not be allowed to raise pleas 
relating to the validity or otherwise of the mortgage. On 20th November, 1935, 
the parties arrived at a compromise and on the basis of the same, a simple money 
‘decree was passed in favour of the plaintiff for the full amount claimed in the suit 
‘together with half costs amounting to Rs. 425 annas odd against the estate of 
Baldev Das in the hands of his legal representatives. After certain attempts at 
‘execution of this decree which did not prove successful, the present application for 
-execution was filed by the decree-holder on 13th March, 1945, in the Court of the 
‘Senior Subordinate Judge, Ambala and in accordance with the prayer contained 
therein, the Court directed the attachment of certain immovable properties consist- 
ing of a number of shops in possession of the appellants and situated at a place 
‘called Abdullapur.. On 23rd April, 1945, the -appellants filed objections under 
‘section 47, Civil-Procedure Code and they opposed the attachment of the properties 
‘substantially on the ground that these properties did not belong to Baldev Das 
but were the separate and exclusive properties of the objectors which they obtained 
‘on partition with their father long before the decree was passed. It was asserted 
that these properties could not be made liable for the satisfaction of the decretal 
. ‘dues which had to be realised under the terms of the decree itself from the estate 
left by Baldev Das. . 


After hearing the parties and the evidence adduced by them the Subordi- 
nate Judge came to the conclusion that there was in fact-a partition between 
‘Baldev Das and his sons in the year 1928 and as a-result of the same, the pro- 
‘perties, which were attached at the instance of the decree-holder, were allotted to 
the share of the sons. The decree sought to be executed was obtained after the 
‘partition, but it was in respect of a debt which was contracted by the father 
“prior to it. It was held in these circumstances that the separate share of the sons ` 
‘which they obtained on a partition was liable under the Hindu Law for the pre- 
partition debt of their father if it was not immoral and under section 53 of the 
‘Civil Procedure Code the decree-holder was entitled to execute the decree against 
‘such properties. As no point was raised by the objectors in their petition alleg- 
“ing that the,debt-covered ‘by the decree was-tainted with immorality, the objections 
‘under section 47, Civil Procedure Code, were dismissed. The objectors thereupon 
‘took an appeal to the High Court of East Punjab which was heard by Rahman, J., 
‘sitting singly. The learned Judge dismissed the appeal and affirmed the decision 
-of the Subordinate Judge. A further appeal taken to a Division Bench under 
‘the Letters Patent -was-also-dismissed and -it ‘ig-the ‘propriety of the judgment of 
‘the Letters Patent Bench that has been challenged before us in this appeal. 


Mr. Kunzru appearing for the appellants put forward a three-fold conten- 
‘tion in support of the appeal. He .contended in this first place that under the 
‘terms of the compromise decree the decree-holder could proceed only against the 
“properties of Baldev Das in the hands of his legal representatives and no property 
‘belonging to the appellants could be made liable for the satisfaction of the decree. 
“The second contention put forward is that as the decree in the present case was 
‘obtained after partition of the joint family property between the father and his 
‘sons, the separate property of the sons obtained on partition was not liable under 


` 
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Hindù Law for the debt of the father., It is urged last of all that in any. event if 
there was any pious obligation on the part of the sons to pay the father’s debt 
incurred before partition,,such obligation could be enforced against the sons, only 
in a properly constituted suit and not by way of execution of a decree obtained 
in a suit which was brought against the father alone during his lifetime, and to which. 
ithe sons were made parties only as legal representatiyes after the father’s death. 


As regards the first point, the determination of. the question raised by 
Mr. Kunzru depends upon the construction to be put upo.. the terms of the com- 
promise decree. The operative portion of the decree as drawn up by the ‘Court 
stands as follows : hy 
` «e It is ordered that the parties having compromised, a decree in accordanee with the terms of 
the compromise be and the same is hereby pas ed in f-vour of the plaintif against the estate of 


Baldev Das deceased in possession of his legal :epresentatives. It is also ordered that the defen- 
dants do also pay. Rs. 4257-0, half. costs of the suit.” ee 


There was.no’ petition of compromise filed by the parties and made part of the 


"decree; but theré are on the record twa statements, one made by Pannalal, thé 


3 


appellant No. 1, on behalf of himself and his mother and the other by Lala Hara- 
prasad, the special agent of the plaintiff, setting out terms of the compromise. The- 
terms are worded muth in the same manner asin the decree’ itself ‘and are to the 
effect that a decree for the amount in suit together with half costs‘would bé 
awarded against the property of Baldev Das deceased. It is argued by, Mr. Kunzru 
that the expression ‘‘ estate of Baldev Das deceased ” occurring in the decree must 
mean and refer to the property belonging ‘to Baldev. Das at the date of his ‘death. 
and ‘could not: include any property which the sons obtained’ on partition with 
their father during’ the father’s lifetime and in respect of which the latter: possessed. 
no’ interest at the time of his death.“ Stress is laid by the learned counsel in this. 
connection on the fact that whet tHe appellants were brought on thie record as. 
legal representatives of their deceased father in the mortgage suit, they specifically. ° 
asserted in‘their written statement that there was a ‘partition between them an 
their father long before the date of the suit as a result of ‘which thé hypothecated. - 
properties were allotted to,them. Upon that the plaintiff definitely abandoned her ` 
~laim:to a mortgage decree or to, any relief against the joint family and agreed 
finally to have a. money decree executable against the personal assets of Baldev 
_ Das in the hands of his heirs. . In these circumstances, it is urged that if it was‘the 
intention of the. parties that the decree-holder would be entitled to proceed against 
the separate property of the sons, nothing could have been. easier than -+to. insett. 
a provision. to.that effect in the compromise'decree. There is undoubtedly apparent 
= force in this contention -but there is another aspect of the’ question which requires. 
consideration. The terms Of the decree that was passed-in. this suit, though based ` 
on. the consent of the, parties, are. precisely the same as are contemplated by ‘sec+ ' 
tion 52 (1) of the Civil Procedure Gode. . It was a decree for money passed against 
the legal representatives of the deceased- debtor and it provided expressly that ‘the 
decretal amount was to be: realised out of the estate of the: deceased in the hands. 
of the legal representatives. It is argued on behalf of the respondent, and we think- 
rightlys that as the decree fulfils the conditions of section 52 (1) of the Civil Pro: ' 
cedure Code, it would attract all the incidents which attach: by law to a decree of 
that character. . Consequently the decree-holder would be entitled to-call in -aid 
the provision of section 53.of the Code ; -and if any property in: the’ hands of the 
sons, other than what they received by inheritance from their father,’ is liable 
under the Hindu law-to pay the father’s debts, such property could be reached 
- by-the decree-holder in execution of the decree by virtue’ of the provision, of section. 
53 of the Civil Procedure Code. Whether the property which the sons obtained 
on partition during the life-time of the father is liable for a debt covered by.a decree 
passed after partition and whether section 53 has at all any application to a case 
of this character are questions which we have to determine in connection with the 
second and the third points raised by appellants. Section 53, Civil Procedure Code, 
it is admitted, being only a rule of procedure cannot create or take, away any 
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substantive right. It is only when the liability: of the sons to pay the debts of their 
„father in certain circumstances exists. under the Hindu Law, is the operation 
of. the section attracted and-not otherwise.. The only other question that can 
¿possibly arise by reason of the decree being a compromise decree is, whether the 
parties themselves have, by agreemént, excluded the operation of section 53, Civil 
-Procedure Code. It is ‘certainly possible for the parties to agree among themselves. 
that the decree’ should be executed only against a particular pro erty and no 
other, but when any statutory right is sought to be contracted out, it is necessary 
.that- express words of-exclusion must be used.- Exclusion cannot be inferred 
merely from the fact that the compromise made no reference to such right. As 
nothing was said in the compromise decree in the présent case about the right of 
the decree-holder to avail herself of other provisions of the Code which might be 
available. to her in law, we cannot say that the plaintiff has by agreement expressly 
given up those rights. The first point, therefore, by itself is of no assistance to the 
appellants.  - 


We now come to the other two points raised by Mr. Kunzru and as they 
are inter-connected they can conveniently be taken up together. These points. 
-involve consideration of the somewhat vexed question relating to the liability of a 
¿son under the Hindu Law other than that of the Daybhag school to pay the debts 
of his father, provided they. are not tainted with immorality. In the opinion of 
the Hindu Smriti writers, debt is not merely à legal obligation, but non-payment 
-of debt is.a sin, the consequences of which follow the debtor even after his death. 
A text! which is attributed to Brihaspathi lays down: 

“He who having received a sum lent or the like does not repay it to the ¢ owner, will be béin 
hereafter i in the creditor’s: house a slave, a servant, a woman or a quadruped.” - 

There are other texts which Say. that a. person in debt goes to hell.: Hindu Law- 
givers therefore imposed.a pious duty on 'the descendants of a man including: his 
son, grandson: and great grandson to pay off his debts of their ancestor and relieve 
him of the after-death “torments consequent on.non-payment. \In the original 
texts a difference has been made in regard to‘the obligation - resting upon sons, 
grandsons and great grandsons in this respect. The son is bound to’ discharge 
.the. ancestral debt as if it was his own, together with interest and irrespective 
„of any assets that he might have received. The liability of the grandson is much 
the same-except that he has not to pay any interest ; but in regard to the great- 
grandson -the liability arises only if he received assets from his ancestor. It ‘is 
‘now settled by judicial decisions. that there is no difference as between son, 
grandson -and great-grandson, so far as the obligation. to: pay: the debts.of the 
ancestor is concerned, but none of them has any persgnal liability in the matter 
‘irrespective of receiving any assets*. The position, therefore, is that ‘the sonis- 
not personally liable for the debt of his father even ‘if the debt ‘was not:incurred 
for an immoral purpose and the obligation is limited to the assets received by him 
in his share of the joint family property orto his interest in such property and 
it does not attach to his, self-acquisitions. The duty being religious or moral,-it 
„ceases to exist if the debt is tainted with immorality or vice. According to the 
text writers, this obligation arises normally on the death of the father $ but even. 
during the father’s life-time the son is obliged to pay his father’s: debts in certain. 
exceptional circumstances, ¢.g., when the’ father. is afflicted with disease or has. 
become insane or too old or has been away from his country for a long time or has. 
‘suffered civil death by becoming an anchorite®, - It can now be taken, to be fairly 
-well settled ‘that the pious liability of the sou. to pay'the debts of his father exists 
whether the father is alive or dead:4 Thus it is open to the father, ' duri ‘ing his. 
life-time, to effect a transfer of ahy joirit family property including the interést, 





l: ‘Vide Colebrooke’s Digest I, 228. 408. 
‘Vide Masitullah v. Danodar ’ Prasad, (1926) 4. Vide Brij Narain v. Mangal Prasad, 1923) 
an MELT. 792: L.R. 53 L.A. 204: LL.R. 48 `46 M.L.J. 23: L.R. 51 I.A. 129: LLA . 46 
AL 518 (P.G). ->> All. 95 (P.C.). : 
3. Vide Mayne‘s Hindu Law, 11th.edition, p. : 
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-of.his sons in the same to pay off an antecedent debt not incurred for family 
necessity or benefit provided it is not tainted with immorality. It is equally open 
to the creditor to obtain a decree against the father and in execution of the same 
“put up to sale not merely the father’s but also the son’s interest in the joint estate, 
The creditor can make the sons parties to such suit and obtain an adjudication 
-from the Court that the debt was a proper debt payable by the sons. But even 
if the sons are not made parties, they cannot resist the sale unless they succeed 
in establishing that the debts were contracted for immoral purposes. These 
‘propositions can be said to be well recognised and reasonably beyond the region 
-of controversy}. All of them, however, have reference to the period when the 
-estate remains joint and there is existence of coparcenership between the father 
-and the son. ‘There is no question that so long as the family remains undivided 
‘the father is entitled to alienate, for satisfying his own personal debts not tainted, 
-with immorality, the whole of the ancestral estate. A creditor is also entitled 
‘to proceed against the entire estate for recovery of a debt taken by the father. 
The position is somewhat altered when there is a disruption of the joint family 
iby a partition between the father and the sons. The question then arises, whether 
the sons remain liable for the debt of the father even after the family is divided ; 
-and can the creditor proceed against the shares that the sons obtain on partition 
for realisation of his dues either by way ofa suit or an execution ofa decree obtaine 
against the father alone? It must be admitted that the law on the subject as 
‘developed by judicial decisions has .not been always consistent or uniform and 
the pronouncemenits 6f’sdémeé of-the Judges betray a lack of.:. agreement ‘in their 
-approach to the various questions involved in working out the law. , 


_ As regards debts contracted by ‘the father after -partition, there is, no dis- 
-pute that the sons are not liable for.such debts. The share which the father receives 
-on partition and which after his death comes to his sons, ‘may certainly, :at the - 
hands of the latter, be available to the creditors of the father, but the-shares allotted . 
on partition to the sons can.never be made liable for the post-partition debts of 
‘the father?. The question that is material for our present purpose is whether the 
:sons can be made liable for an unsecured debt of the father incurred before partition, 
‘ini respect to which the creditor filed his suit and obtained decree after the partition 
‘took place. On this point admittedly there is divergence of judicial opinion, 
‘though the majority of decided cases are in favour of the view that the separated 
‘share of a son remains liable even after partition for the pre-partition debts of 
tthe father which are not illegal or immoral. The reason given in support of 
this view by: different. Judges are not the same and on the other side there are 
pronouncements of certain learned Judges, though few in number, expressing the 
‘view that once a partition takes place, the obligation of the sons to discharge the 
‘debts of their father comes to an end4, ` 


The minority view proceeds upon the footing that the pious obligation’ of 
‘the.son ‘is only to his father and corresponding .to this obligation of thé son tke 
‘father has a right to alienate the,entire joint property including the son’s interest 
therein for satisfaction of an antecedent debt not contracted for immoral pur- 
poses, hat the creditor can do‘is to avail;himself of this: right of the father and 
-work it out either by suit ‘or execution proceedings ; in other words the remedy of 
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a father’s ‘simple. contract creditor. during the father’s life-time rests entirely on 
the. right of the father himself to alienate: the entire family property for: satisfac- 
tion of his personal debts. ‘The father: loses. this right as soon as partition takes 
place and after that, the creditor cannot occupy.a_ better position or be allowed 
to assert rights which the father himself could not possess. : 


The reasoning in support of the other view which has been accepted in the 
majority of the decided cases is thus expressed by Waller, J., in ‘hiş judgment in 
the Madras Full Bench case?: í N ; 

‘© On principle, I can see np reason why a partition should exempt a son’s share from liability 
for a pre-partition debt for which it was liable before partition. The creditor advances money to 
the father on the-credit of the joint family property. Why should he be deprived of all but-a fraction 
‘of his security by a transaction to which he was not a party and of which he was not.aware? and 
what becomes of the son’s pious obligation? It was binding as regards the particular debt before 
partition ; does it cease to apply to that debt simply because there has been a partition ee ‘ 

The first part of the observation of the learned. Judge does not impress us 
very much. .An unsecured creditor, who has lent. money to the father, does not 
acquire any lien or charge over the family property, and no question of his security 
‘being diminished, at all arises. In spite-of his having borrowed money the father 
remains entitled to alienate the property and a mere expectation of the creditor 
“however reasonable it may be, cannot be guaranteed by law so long as he does not 
také steps necessary in law to give him adequate protection. The extent -of 
the pious obligation referred to in the latter part of the observation of the learned 
Judge certainly requires careful consideration: We do: not think that it is quite 
correct to say that the creditor’s claim is based entirely upon the father’s power 
of dealing with the son’s interest in the joint estate. The father’s right of alienat- 
ing the-family property-for payment of his just debts may be one .of the conse- 
quences of the ‘pious obligation which-the Hindu Law imposes upon the sons or 
one of the- means of enforcing it, but it is certainly not the measure of the entire 
obligation. “As we have said already, according to the strict-Hindu theory, 
-the obligation of the sons to pay the father’s debts normally’arises when the father 
is dead, disabled: or unheard of for a long time. Nô question of alienation of the 
family property by the father arises in these events ; although it is precisely under 
these circumstances that the ‘son is obliged to discharge the debts of his father. 
As was said: by Sulaiman, A.C.J., in the case of Bankey Lal v. Durga Prasad? : 

“¢ The Hindu Law texts based the liability on the pious obligation itself and not on the father’s 
‘power to sell the son’s-share.” f a : ei i 
It is, thus necessary to see what exactly. is the extent of the obligation which. is 
recognised by the Hindu texts writers in regard to the payment by the son of the 
pre-partition debts of his father. . Almost all the relevant texts on this point are 
to be found collected in the judgments of Sulaiman, A.C.J., and Mukherjea, J., 
Sn the Allahabad Full Bench case? referred to above. .A text of Narada recites? : 
“What is left after the discharge of the father’s obligation and after the payment of the father’s 
debts shall be divided by the brothers so that the father may not remain a debtor.” . i 
Katyan also says :* `` ee a ee ea mae f 

“The sons shall pay off the debts and the, gifts promised by the.father and divide tht remaining 
among themselves.” nae es TA? Bo te, tas ; T 
‘There is a further passage in Manu : , 

“ After due division.of the paternal estate if any: debt or.estate of the father be found out let the 
brothers equally divide the same among themselves.” ; . 


According to Yagnavalkya®: wow eee eee 


“The sons.should divide the wealth and the debts equally.” 


t 
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It is true that the partition contemplated in these passages is one after the death 
of the father, but whenever the partition might take place, the view of the Hindu 
law givers undoubtedly is that the binding debts on the family property would 
have to be satisfied or provided for before the coparceners can divide the property. 
In Sat Narain v. Sri Kishen.Das+, the Judicial Committee pointed out that when the 
family estate is divided, it is necessary to take account of both the assets and the 
debts for which the undivided estate is liable. It was argued in that case: on. 
behalf of thè appellants that the pious obligation. of the sons was an obligation 
not to object to the alienation of the joint estate by the father for his antecedent 
debts unless they were immoral or illegal, but these debts were not a liability on. 
the joint estate for which provision was required to be made before partition. 
This contention did not find favour with the Judicial Committee and in their 
opinion, as they expressed in the judgment the right thing to do was to make 
provision for discharge of such liability, when there was partition of the joint 
estate.- If there is no such provision, N 


“ the debts are to be paid severally by all the sons accordińg to their shares of inheritance,” 


as enjoined by Vishnu? In our opinion, this is the proper view to take 
regarding the liability of the sons under Hindu Law for the pre-partition 
debts of the father. The sons are liable to pay these debts even after partitions 
unless there was an arrangement for payment of these debts, at the time when 
the partition took place. This is substantially the view taken by the Allahabad 
High Court in the Full Bench case referred to above and it seems to us to be 
perfectly in accord with the principles of equity and justice. 


The question now comes as to what is meant by an arrangement for payment 
of debts. The expressions “‘ bona fide” and “‘ mala fide” partition seem to have 
been frequently used in this connection in various decided cases. The use of such 
expressions far from being useful does not unoften lead to error and confusion.. 
If by mala fide partition is meant a partition the object of which is to delay 
and defeat the creditors who have claims upon the joint family property, obviously 
this would be a fraudulent transaction not binding in, law and it would be open to 
the.creditors to avoid it by appropriate means. So also a mere colourable partition 
not meant to operate between the parties can be ignored and the creditor can 
enforce his remedies as if the parties still continued to. be joint. But a partition 
need not be mala fide in the sense that the dominant intention of the parties. was 
to defeat the claims of the creditors ; if it makes no arrangement or provision for the 
payment of the just debts payable out of the joint family property, the liability 
of the sons for payment of the pre-partition debts of the father will still remain. 
We desire only to point out that an arrangement for payment of debts does not 
necessarily imply that a. separate fund should be set apart for payment of these 
debts before the net assets are divided, or that some additional property must be 
given to the father over and above his legitimate share sufficient to meet the demands 
of his creditors. Whether there is a proper-arrangement for payment of the debts 
or not, would have to be decided on the facts and circumstances of each individual 
case. We can conceive of cases where the property allotted to the father in his 
own legitimate share was considered more than enough for his own necessities 
and hé undertook to pay off all his personal debts and release the sons from theif 
obligation in respect thereof. That may also be considered to be a proper arrange- 
ment for payment of the creditors in the circumstances of a particular case. 
After all the primary liability to pay his debts is upon the father himself and the 
sons should not be made liable if the -property in the hands of the father is more 
than adequate for the purpose.. If the arrangement made at the time of partition 
is reasonable and proper, an unsecured creditor cannot have any reason to 
complain. The fact that he is no party to such arrangement is, in our opinioii, 
immaterial. Of course, if the transaction is fraudulent or is not meant to be 
SS ee ey 
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operative, it could be'ignored or set aside;:but otherwise it. is the duty of unsecured. 
creditor’ to be-on his guard lest any family property over which he.has no charge 
or lien.is diminished for purposes of realisation of his dues. 


Thus, in our opinion, a son is liable; even after partition for the pre-partition 
debts of his father which are not immoral or illegal and for the payment of 
which no arrangement was made at the date of the partition. The question 
now is, how is this liability to be enforced by the creditor, either during the life- 
time of the father or after his death? It has been held in a largé number of 
cases'—all of which recognise the liability of the son to pay the pre-partition 
debts of the father—that a decree against the father alone obtained after partition 
in respect of such debt cannot be executed against the property that is allot- 
ted to the son on partition. They concur in holding that a separate and indepen- 
dent suit must be instituted against the sons before their shares can be reached. 
The principles underlying these decisions seem to us to be quite sound. After a 
_ partition takes place, the father can no longer represent the family and a decree: 
obtained against him alone cannot be binding on the separated sons. In the 
second place, the power exercisable by the father of selling the interests of the ` 
sons for satisfaction of his personal debts comes to an end with partition. As the 
separated share of the sons cannot be said to belong to the father nor has he any 
disposing power over it or its profits which he can exercise for his benefit, the 
provision of section 60 of the Civil Procedure Code would operate as a bar to the 
attachment and sale of any such property in execution ofa decree against the father. 
The position has been correctly stated by the Nagpur High Court? in the following 
passages : i , 

“ To say a son is under a pious obligation to pay certain debts is one thing; to say his property 
can be taken in execution is another. In our view, property can only be attached and sold in exe- 
cution if it falls within the kind of property that can be attached and sold. What that is, is found 
by looking at section 60. When one'looks at section 60 one finds that the property in question should 
éither belong to the judgment-debtor or he.should have a disposing power over it.. After partition;. 
the share that goes to the son does not belong to the father and the father has no disposing power over 
it. Therefore such property does not fall within section 60 ..... It by no means follows that a 
son cannot be made liable. He could be made liable for his father’s debts, if he had become a surety; 
he can be made liable under the pious obligation rule. In neither of the cases put, could his’ liability. 
_ take the form of having his property seized in execution and sold without any prior proceedings brought 

against him, leaving him to raise the question whether his liability as surety or under the pious obli- 
gation rule precluded him from claiming in execution.” a 
It is not disputed that the provision of section :53 of the Civil Procedure Code 
cannot be extended to a case when the father is still alive. 


We now. come to the last and the most controversial point in the case, namely, 
whether a’ decree passed against- the: separated sons as legal representatives’ of 
a deceased debtor in respect of a debt incurred before partition can be executed 
against the shares obtained by such sons at the partition ? As has been said already,, 
the-shares of the separated sons in the family ‘property: may be made: liable . for 
pre-partition debts, provided they are not tainted with immorality and’ no arrange=: 
ment for payment-of such debts was made-at the time of the: partition. The 
question, however, is whether this can be: done in execution proceedings ‘or a 
separate suit has to be brought for’ this purpose. Mr. Kunzru argues ‘that what. 
could not be dòne during the life-time of the-father in execution of a decree against 
him cannot possibly be done after his death simply because the father died during 
the pendency of the-suit and the sons were made parties defendants ‘not in their 
own right but as-representatives of their deceased father. It is pointed out that: 
the appellants in the present case were not allowed to raise any plea which could. 
not have. been raised by their father and: they never had any opportunity to show 
that they: were under. Hindu law not liable for these debts. It. is’ undoubtedly 


_1.. Vide Kameswaramma v. Venkatasubba, (i914) “I-L.R. (1939) Bom. 658 ; Atul Krishna v. Lala 
27 M.L.J. 112: I.L.R. 38 Mad. 1120 ; Subramania Nandanji, (1935) IL.R. 14, Pat.. 732 (F.B,) 3. 
v. Sabapathi, (1927) 54 MLL.J. 726: 1.L.R. 51  Govindram v. Nathulal, 1.L.R. (1938) Nag..10. - 
Mad. 361 (F.B.); Thirumala Muthu-v. Subramania, 2. Jainarayan v. Sonaji, I.L.R. (1938) Nag. 
(1937). 1 M.L.J. 2433 Surajmal v. Motiram, 136: A.I.R. 1938 Nag. 24 at 29. e; . 
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true that no liability can be enforced against the sons unless they are’ given an 
opportunity to show that they are not liable for debts under Hindu Law ; but 
this opportunity can certainly be given to them in exécution proceedings 
as well. A decree against a father alone during his life-time cannot possibly be 
executed against his sons as his legal representatives. As we have said already 
the decree against the father after the partition could not be taken to be a decree 
against the sons and no attachment and sale of the sons’ separated shares would 
be permissible under section 60, Civil Procedure Code. The position, however, 
would be materially different if the sons are made parties to the suit as legal repre- 
sentatives of their father and a decree is passed against them limited to the assets 
of the deceased defendant in their hands. A proceeding for execution of such 
a decree would attract the operation of section 47 of the Civil Procedure Code, 
under which all questions relating to execution, discharge and satisfaction of the 
decree between the ye to the suit in which the decree was passed or their 
representatives would have to be decided in execution proceedings and not by a 
separate suit. Section 52 (1), Civil Procedure Code, provides that when a decree 
is against the legal representatives of a dead person and is one for tecovery of money 
out of the properties of the deceased, it may be executed by attachment and sale 
of any such property. Then comes section 53 which lays down that 

“ for purposes of section 50 and section 52 property in the hands of a son or other descendants 
which is liable under Hindu Law for payment of the debt of'a deceased ancestor in respect of which 
a decree has been passed, shall be deemed to be property of the deceased which has come to the hands 
of the scn or other descendant as his legal representative.” 
It is to be noted that before the Civil Procedure Code of 1908; came into 
force there was a conflict of opinion as to whether the liability of a Hindu 
son to pay his father’s debts could or could not be enforced in execution pro- 
ceedings. ‘Under the Hindu Law an undivided son or other descendant who 
‘succeeds to the joint property on the death of his father, or other ancestor 
does so by right of survivorship and not as heir. In the old Code the term “‘ legal 
representative *’ was not defined and the question arose_as to whether the son 
could be regarded as a legal representative of his father in regard to properties 
which he got by survivorship on the father’s death and whether a decree against 
the father.could be enforced in execution against the son or-a separate suit would 
‘have to be instituted for that purpose. It was held by the Madras and the Allahabad 
High Courts that the liability could not be enforced in execution proceedings,whereas 
the Calcutta and the Bombay High Courts held otherwise. Section 53 in a sense 
gives legislative sanction to the view taken by the Calcutta and the Bombay High 
Courts. One reason for introducing this section may have been or undoubtedly 
-was to enable the decree-holder to proceed in execution against the property 
that vested in the son by survivorship after the death of the father against whom 
the decree was obtained; but the section has been worded in such a comprehensive 
manner that it is wide enough to include all cases where a son is in Possession of 
.ancestral property which is liable under.the Hindu Law to pay the debts of his 
father ; and either the decree has been .made against the son as legal representative 
of the father or the original decree being against the father, it is put into execution 
against the son as his legal representative under section 50 of the Civil Procedure 
‘Code. In both these sets of circumstances the son is deemed by a fiction of law to 
be the legal representative of the deceased..debtor in respect of the property” 
-which is in his hands and which is liable. under the Hindu Law to pay the debts 
of the father, although as a matter of fact he obtained the property not asa legal 
representative of the father at all. 


-As we have said already, section 53 of the Civil Procedure Code being a rule 
of procedure does not and cannot alter any principle of substantive law and it does 
not enlarge or curtail in any manner the obligation which exists under Hindu Law 
regarding the liability of the son to pay his father’s debts. It, however, lays down 
the procedure to be followed in cases coming under this section and if the-son is 
bound under Hindu Law to pay the father’s debts from any ancestral property 
in his hands—and the section is not limited to property obtained by survivorship 


, 
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alone—the remedy of the decee-holder against such property lies.in the execution 
proceedings and not by way of a separate suit. The son would certainly be at _ 
liberty to show that the property in his‘hands is for certain reasons not liable 
to pay the debts of his father and ‘all these questions would have to be decided by 
the executing Court under section 47, Civil Procedure Code. This seems 
to us to be the true scope and the meaning of section 53, Civil Procedure Code. In 
our opinion the correct view on this point was taken by Wort, J., in his dissenting 
judgment in the Full Bench case of Atul Krishna v. Lala Nandanji1, decided by the 
Patna High Court. The majority decision in that case upon which stress is laid , 
by Mr. Kunzru overlooks the point that section’ 47, Civil Procedure Code could 
have no application when the decree against the father is sought to be executed 
against the sons during his lifetime and consequently the liability of the latter must 
Nave to be established in an independent proceeding. In cases coming under 
sections 50 and 52 of the Civil Procedure Code on the other hand the decree would 
be capable of being executed against the sons as legal representatives of their father 
and it would only be a matter of procedure whether or not these questions should 
be allowed to be raised by the sons in execution proceedings under section 47, Civil 
Procedure Code.. 


. It remains only to consider what order should be passed in this case having 
regard to the principles of law discussed above. The High Court, in our opinion, 
was quite right in holding that the question of liability of the property obtained 
by the appellants in their share on partition with their father, for the decretal 
dues is to be determined in the execution proceeding itself and not by a separate 
suit. It is not disputed before us that the debt which is covered by the decree in 
the present.case is a pre-partition debt. The sons, therefore, would be liable to 
pay the decretal amount provided the debt was not immoral or illegal and no 
arrangement was made for payment of this debt at the time when the partition 
took place. Neither of these questions has been investigated by the Courts below. 
As regards the immorality of the debts, it is observed by the High Court that the 
point was not specifically taken in the objections of the appellants under section 47, 
Civil Procedure Code. The validity of the partition again was challenged in a 
way by the decree-holder.in his reply to the objections of thé appellants, but the 
Courts below did not advert to the.real point that requires consideration in. such 
cases. The partition was not held to be invalid:as being a fraud on the debtor 
but the question was not adverted-_to:or considered whether it made.any .proper 
arrangement for payment of the just debts of the father. - In our-opinion, the 
case should be reheard by the trial Judge and both the points referred to above 
should be properly investigated. The appellants did raise a point regarding, their 
non-liability for the decretal debt, in the suit itself when they were brought on 
the record as legal representatives after the death of their. father..- The Court,’ 
however, did not allow them ‘to raise or substantiate this plea inasmuch as they 
were held incompetent to put forward any-defence which the father himself could 
not have taken. Having regard to the conflicting judicial decisions on the subject, 
the appellants cannot properly be blamed for not raising this point again in the 
execution proceedings, We think that they should now be: given an opportunity 
to do so. The result is that we set aside the judgments of the Courts below and 
direct that the-case should be heard de novo by the Subordinate Judge and that 
the appellants should be given an opportunity to put in a fresh petition of objec- 
tion under. section 47 of the Civil Procedure Code raising such points as they are 
competent to raise. The decree-holder would have the.right to reply to the same.” 
The Court shall, after hearing such evidence as the parties might choose to adduce, 
decide first of all whether the property attached is the ancestral property of the ' 
appellants and is liable to pay the just debts.of their father. It will consider in this 
connection whether the debts are illegal or immoral and as such not payable by 
the sons, If this question is answered in favour of the appellants, obviously the 
execution petition will have to be dismissed. If on the other. hand it is found. 


I. (1935) I-L.R. 14 Pat. 732 (F.B.). 
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--that the sons are liable for this debt, the other question for consideration would: 
‘be whether there was any proper arrangement made at the time of the. partitibn 
for payment of the debts of the father. .The Court below will decide these questions 
in the light of the principles which we have indicated above and will dispose 
of the case in accordance with law. In the event of the appellants being held 
liable for payment of the decretal debt it would be open to the executing Court to . 
make an order that the decree-holder ‘should in the first instance proceed against - 
‘the separate property of the father which was allotted to him on partition and 
which after his death devolved upon the sons; and only if such property is not 
sufficient for ‘satisfaction of the decree, then the decree could be executed for the 
balance against the ancestral property in the hands of the appellants. There will 
be no order for costs up to this stage. Further costs will follow the result. - 


Agent for Appellants : Tarachand Brijmohan Lal. 
. Agent for Respondents : Mohan:Behari Lal. : 
G.R/VS. l ; Case remanded to be heard de novo. 


[THE SUPREME COURT OF INDIA.]. 
- [Civi] Appellate Jurisdiction.] 


Present :—S. Fazi Aut, B: K. MUKHERJEA AND Vivian Boss, JJ. 
Mahant Pragdasji Guru Bhagwandasji = a. Appellant” 


U. A ; , 
Patel Ishwarlalbhai Narsibhai and others 133 .. Respondents. 


Civil Procedure Code (V of 1908), section g2—Suit under—Scope and nature of—Relief that can be 
granted—Dismissal of the suit—Incorporation of a declaration in the.decree that the suit properties appertain to a 
.teligious or charitable trust—Legality. . 

A suit under section 92, Civil Procedure ‘Code, is a suit of a special nature which presupposes 
.the existence of a public trust of a religious or charitable character. Such a suit can proceed only 
on the allegation that there is a breach of such a trust or that directions from the Court are necessary 
for the administration thereof and it must pray for one or other of the reliefs that are specifically 
mentioned in the section. A suit for declaration that certain property appertains to a religious trust 
may lie under thé general law but is outside the scope of section 92, Civil Procedure Code. 


Where in a suit brought under section 92, Civil Procedure Code, the defendant denies the existence 
of the trust and denies further that he was guilty of misconduct or breach of trust and it is found by- 
«the Courts that the allegations of breach of trust are not made out, and it is not the case of the plaintiffs 
that any direction of the Court was necessary for proper administration of the trust, the very found- 
ation of a suit under séction 92 becomes wanting and the plaintiffs have ‘no cause of action for the suit 
they instituted. In such a case, a finding about the existence of a public trust is wholly inconse- 
quential and as it is unconnected with the grounds upon which the case is disposed ‘of, it could not be 
„made a part of the decree or final order in the shape of a decree in favour of the plaintiffs. 


_. When the defendant denies the existence of a trust a declaration that the trust does exist might 
“be made as ancillary to the main relief claimed under the section if the plaintiff is held entitled to 
it; but when the case of the plaintiff-fails for want of a-cause of action there is no warrant for giving 
‘him a declaratory relief under the provisions of section 92, Civil Procedure Code. 

T On appeal from the judgment, and decree dated the 14th July, 1947, of the 

“High Court of Judicature, Bombay (Stone, C.J. and Dixit, J.) in First Appeal No. 

128 of 1943 arising out of decree dated the 14th October, 1942, of the Court of the 
District, Judge, Kaira at Nadiad in Civil Suit No. 15 of 1928. 
C. K. Daphtary, Senior Advocate (N. C. Shah, Advocate, with him) for Appellant. 
. Rajani Patel, Advocate, for Respondents. : 


The Judgment of the Court was delivered by 
Mukherjea, F7—This appeal is on behalf of the defendant and it arises out of 
a suit, under section 92 of the Civil Procedure Code, commenced by the plaintiffs 
‘who ‘were originally nine in number in the Court of the District Judge . of Kaira 
-at Nadiad. Out of the nine plaintiffs, only one is surviving, and he is now the sole 


* Civil Appeal No. 99 of 1951.’ 


7th March, 1952. 
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respondent in this appeal, allthe rest having died pending this protracted litigation, 
which began as early as the year 1928. 


The case of the plaintiffs, in- substance, was that one Kuberdas, who was a 
religious teacher and a holy man founded a cult known as Kaivalya or Karuna- ` 
sagar Panth, the principal tenet of whith is, that the realisation of the Infinite is 
possible only through the medium of a Guru or spiritual preceptor. Kuberdas 
received money and lands from his followers and disciples and with this fund he 
built a temple at Sarsa. Kuberdas by will appointed his principal disciple Narayan- 
das to succeed him on the Gudi and Narayandas built another and bigger temple 
wherein he installed an image of Kuberdas, with the images of two staff bearers on 
two sides. The Mahants after Narayandas were Baldevdas, Bhagwandas and 

. Prasadji, who is the defendant in the suit and each one of them was appointed by a 
will executed by his predecessor. The defendant, it is alleged, had been acting in 
a manner contrary to the usages of the institution and was guilty of incontinence, 
mismanagement and improper alienation of trust properties. On these allegations 
the plaintiffs prayed that: 

(1) the properties described in the schedule to the plaint as well as other properties under 


the management of the defendant be declared to be religious and charitable trust properties of the 
Kaivalya or Karunasagar Panth ; 


{2) the defendant be removed from the Gudi and possession of the properties and a suitable 

successor appointed in his place ; i 
(3) the defendant be called upon to render accounts for the period of his management ; and 
(4) a Scheme might be framed for proper management of the institution. 


The defendant in his written statement traversed all the material allegations 
in the plaint and contended inter alia that the suit was not maintainable inasmuch as 
no public trust of a religious and charitable character existed in respect to the suit 
properties which were the private properties of the defendant himself. 


On these pleadings, a number of issues were framed by the District Judge, of 
which the two following were tried as preliminary issues, viz. : A 


(1) Whether the temple and the properties in suit are public charitable properties ? 
and (2) if not whether this Court has jurisdiction to try the suit? 


By his judgment dated the 18th of July, 1935, the District Judge decided both 
these issues against the plaintiffs and dismissed the suit. Against this decision the 
plaintiffs took an appeal to the High Court of Bombay. The learned Judges of the 
High Court, who heard the appeal, took the view that the ownership of ‘the suit pro- 
perties was so restricted by the obligation to maintain the institution for purposes 
which only could be described as public charitable purposes, that the suit must be 
regarded as one coming within section 92, Civil Procedure Code. The result was 
‘that the judgment of the trial Court was reversed and the case was remanded to 
‘that Court in order that it might be heard and disposed of on its merits. The 
judgment of the High Court is dated 24th of January, 1938. - 


-Being aggrieved by this order, the defendant prayed for leave to appeal to 
the Judicial Committee, but this application was refused. . He thereupon fijed a peti- 
tion before the Privy Counéil, praying for special leave. The Privy Council also 
refused to grant leave on the ground that the matter was still then in an interlocutory 
stage. They, however, said specifically that the order of refusal was without pre- 
judice to the presentation of a fresh petition after all the issues were determined. 
The case then went back to the trial Court and on the evidence adduced by the 
parties, the District Judge came ‘to the conclusion that the allegations of misconduct 
and breach of trust made by the plaintiffs were not proved and in this view he dis- 
missed the suit, subject to the declaration already given by the High Court that the 
temple and the properties in possession of the defendant were public, teligious and 
charitable properties. The plaintiffs filed an appeal against this decision to the 
High Court of Bombay.and the High Court by its judgment dated 14th of July, 1947, 
affirmed the decision of the District Judge and dismissed the. appeal. 


rn) 
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. The defendant has now come up to this Court on the strength of a certificate 
granted by the High Court; and though formally it is an appeal against the final 
decree made by the High Court on 14th of July, 1947; in substance it challenges the 
propriety of the order of remand passed on 24th January, 1938, by which the High 
Court reversed the decree of dismissal made by the District Judge and remanded 
the case being of opinion that the properties in dispute did appertain to a public: 
trust of a religious and charitable character. 


Mr. Daghtary appearing in support of the appeal has contended before us that 
on the question as to whether or not a public trust existed in respect of the properties. 
in suit, the view taken by the trial Judge was right and that the decision of the High 
Court is based upon a misappreciation of the evidence on the record. ' 


We have been taken through the entire evidence by the learned counsel on- 
both sides ; but having regard to the view which we propose to take in this case we 
deem it unnecessary to record any finding as to whether the properties in suit do or 
do not appertain to a public charitable trust. In our opinion, after the decision. 
arrived at concurrently, by both the Courts below on the merits of the case, it was 
beyond the scope of.a suit framed under section 92, Civil Procedure Code, to give 
the plaintiffs a bare declaration of this character and make it a part of the decree,. 
although the suit itself was dismissed. . 


~ A suit under section 92, Civil Procedure Code, is a suit of a special nature which. 
presupposes the existence of a public trust of a religious or charitable character. 
Such suit can proceed only on the allegation that there is a breach of such trust or 
that directions from the Court are necessary for the administration thereof, and it 
must pray for oneor otherof the reliefs that are specifically mentioned in the section. 
It is only when these conditions are fulfilled that the suit has got to be brought in. 
conformity with the provision of section 92, Civil Procedure Code. As was observed 
by the Privy Council in Abdur Rahim v. Barkat Ali}, a suit for a declaration that certain. 
property appertains to a religious trust may lie under the general law but is outside 
the scope of section 92, Civil Procedure Code. In the case before us, the prayers 
made in the plaint are undoubtedly appropriate to the terms of section 92 and the: 
suit proceeded on the footing that the defendant, who was alleged to be the trustee 
in respect of a public trust, was guilty of breach of trust. The defendant denied 
the existence of the trust and denied further that he was guilty of misconduct. 
or breach of trust. The denial could not certainly oust the jurisdiction of the Court 
but when the Courts found concurrently, on the evidence adduced by the parties,. 
that the allegations of breach of trust were not made out, and as it was not the case 
of the plaintiffs, that any direction of the Court was necessary for proper adminis- 
tration of the trust, the very foundation of a suit under section g2, Civil Procedure 
Code, became wanting and the plaintiffs had absolutely no cause of action for the 
suit they instituted. In these circumstances, the finding of the High Court about 
the existence of a public trust was wholly inconsequential and as it was unconnected 
with the grounds upon which the case was actually disposed of, it could not be made 
a part of the decree or the final order in the shape of a declaratory relief in favour 
of the plaintiffs. It has been argued by the learned counsel for the respondents 
that eventif the plaintiffs failed to prove'the other allegations made in the plaint,. 
they did succeed in proving that the properties were public and charitable 
trust properties—a fact which the defendant denied. In these circumstances, 
there was nothing wrong for the Court to give the plaintiffs a lesser relief than what 
they actually claimed. The reply to this is, that in a suit framed under section 92 of 
the Civil Procedure Code the only reliefs which the plaintiff can claim and the Court 
‘can grant are those enumerated specifically in the different clauses of the section. 
A relief praying for a declaration that the properties in suit are trust properties 
does not come under any of these clauses. When the defendant denies the existence 
of a trust, a declaration that the trust does exist might be made as ancillary to the 
main relief claimed under the section if the plaintiff is held entitled to it; but 
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when the case of the plaintiff fails for want of a cause of action, there is no warrant 
for giving him a declaratory relief under the provision of section 92, Civil Procedure 
Code. The finding as to the existence of a public trust in such circumstances 
would be no more than an obiter dictum and cannot constitute the final decision in 
the suit: The result is that in our opinion the decision of the High Court should 
stand, but the decree and the conchiding portion of the judgment passed by the 
trial Court and affirmed by the High Court on appeal shall direct a dismissal of the . 
plaintiffs’ suit merely without its being made subject to any declaratfon as to the 
character of the properties. To this extent the appeal is allowed and the final decree 
modified. The order for costs made by the Courts below will stand. Each party 
will bear his,own costs in this appeal. ; : 


Agent for Appellant : Ganpat Rai. 
- Agent for Respondents: P. G. Gokhale for K. F. Kale. 


G.R./V.S. Appeal allowed in part. © 
{THE SUPREME COURT OF INDIA] 
[Criminal Appellate Jurisdiction. ] 
í Present :—S. Faz Arr anp Vivian Bos, -JJ. 
Amjad Khan, son of Haji Mohammad Khan 7 .. Appellani* 
“Be. aaa : 
The State .. Respondent. 


Penal Code (XLV of 1860), sections 97, 102, 103 and 105—Private defence—Scope and nature of the 
right of—Limitations on the right. 


Under section 97 of the Penal Code, the right of private defence extends not only to the defence of 
one’s own body against any offence affecting the human body but also to defending the body of any 
other person. The right also embraces the protection of property, whether one’s own or another per- 
son’s against specified offences, namely, theft, robbery, mischief and criminal trespass. The limitations 
on this right and its scope are set out in the sections which follow. For one thing, the right does not 
arise if there is time to have recourse to the protection of the public authorities, and for another, it 
does not extend to the infliction’ of more harm than is necessary for the purpose ofa defence. Another 
limitation -is that when death is caused, the person exercising the right must be under reasonable 
apprehension of death, or grievous hurt to himself or to those whom he is protecting ; and in the 
case of property, the danger to it must be of the kinds specified in section 103. - The scope of the 
right is further explained in sections 102 and 105 of the Penal Code. An attempt or threat to commit . 
the offences is enough to give rise to the right of private deferce and it is not necessary that the offences 
must have been actually committed before a person can resort to his right of private defence. 


It was held on the facts, that the circumstances in which the accused was placed were amply 
sufficient to give him a right of private defence of the body even to the extent of causing death. 

On appeal by Special Leave from the Judgment and Order dated the 26th 
September, 1950, of the High Court of Judicature at Nagpur (Hemeon, acting C.J. 
and Hidayat Ullah, J.) in Criminal Appeal No. 251 of 1950, arising out of judgment 
dated the 2nd ‘August, 1950, of the Court of Sessions Judge, Jabalpur in Sessions 
Trial No. 32 cf 1950. 3 i 


S. P. Sinha and M. Y. Sharif, Senior Advocates (Nuruddin Ahmad and Shaukat 


Hussain, Advocates, with him) -for Appellant. 
Gopal Singh, Advocate, for Respondent. 
‘The Judgment of the Court was delivered by 


Bose, 7.—The main question in this case is whether there is a right of private 
defence. Most of the facts are not in dispute. 

A communal riot broke out at Katni on the 5th of March, 1950, between some 
Sindhi refugees resident in the town and the local Muslims. The trouble started in 
the locality known as Zanda Bazar or Zanda Chowk. Police Constable Bharat 
Singh, P.W. 17 who made the First Information Report, said that most of the 
shopkeepers in Zanda Bazar are Sindhis. He stated that when he was told that 











* Criminal Appeal No. 50 of 1951. ; j : 2oth March, 1952, 
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trouble had broken out there he proceeded to the spot and found that the goods 
in the Muslim shops in that locality were scattered. It is also in evidence that 
‘some Muslims lost their lives. 


< From this place he went on to Subash Chowk, the locality in which the appel- 
lant’s shop is situate. > It lies to the west of Zanda Bazar. He states that when he 
got there he found a “crowd ” there but not a ‘‘mob”. He admitted that he had 
- said in the First Information Report that a gun was fired a minute after he had 
reached the spot and he said that what he had stated in the First Information 
Report was true. It is not disputed that this shot was fired by the appellant, as, 
also a second shot, and that caused the death of one man (a Sindhi) arid injured 
three others, also Sindhis. 


The map, Ex. D-4, shows that the shops of the appellant and his brother Zahid 
Khan run into each other and form two sides of a rectangle, the appellant’s house 
facing north and the brother’s house facing east. Each shop opens out on to a 
road. ; 


It is proved that when the rioting broke out in the Zanda Chowk the alarm 
spread to the appellant’s locality and the people there, including the appellant, 
started closing their shops. i 


The appellant’s version is that the mob approached his locality and broke into 
the portion of the building facing east in which his brother’s shop. is situate and 
looted it. - The High Court holds that this is proved and holds further that this 
preceded the firing by the appellant. 5 i ; 


There is a hole in the wall between the two portions of the building in which 
these two shops are situate and the High Court holds that Zahid’s family got into 
the appellant’s portion cf the building through this hole and tock refuge there. The 
High Court also holds that the appellant’s mother then told the appellant that the 
crowd had. burst into his (appellant’s) shop and, was looting it, The learned 
‘Judges state that what she said was not quite true because all that the crowd did 
“was to beat the door of the appellant’s shop with lathis as they were passing but 
had not broken into the shop. But they accept the fact that the crowd was beating 
the doors of the appellant’s shop with their lathis. ‘ 


: lr our opinion, the facts found bythe High Court are sufficient to afford a 
. right of private defence. Under section 97 of the Indian Penal Code the right 
extends not only to the defence of one’s own body against any offence affecting the 
Tiuman body but also to defending the body of any other person. The right also 
embraces the protection of property, whether-one’s own or another person’s against 
certain specified offences, namely theft, robbery, mischief and criminal trespass. 
‘The limitations on this right and its scope are set out in the sections which follow. 
For one thing, the right doesnot arise if there is time to have recourse to the pro- 
tection of the public authorities, and for another, it does not extend to the infliction of 
more harm than is necessary for the purpose of defence. Another limitation is that 
when death'is caused the person exercising the right must be under reasonable 
apprehension of death, or grievous hurt, to himself or to those whom he is protecting; 
and in the case of property, the danger to it must be of the kinds specified in section - 
103. The scope of the right is further explained in sections 102 and 105 of the 
Indian Penal Code. 


Neither the learned High Court Judges nor the Sessions Judge have analysed 
these provisions. Both Courts appear to be under the impression | that actual 
looting of the appellant’s shop-was necessary before the right could arise. In that 
they are wrong. Under section 102, the right of private defence of the body 
` commences— | g ; i 

“ As soon as a reasonable apprehension of the danger to the body arises from an attempt or threat 
to commit the offence though the offence may not have been committed.” 

Examining the provisions we have set-out above, it is evident that the appel- 
lant had no time to have recourse to the authorities. The mob or crowd „had 


aT 
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already broken into one part of the building and was actually beating on the doors 
of the other part. It is also evident that the appellant had reasonable grounds 
for apprehending that either death or grievous hurt would be caused either to himself 
or his family. . The learned Sessions Judge has eloquently drawn attention to the 
lamentable consequences of communal frenzy in India and in Katni in particular, 
and he refers to the. indiscriminate looting of Muslim shops in that town. Sovalso 
the High Court holds that— ' : ; 

“ Looking to the circumstances which had existed in the country before and the fact that the 

trouble was between the refugees and the local Muslims it cannot be said that there would be no 
‘danger to the life of the appellant or at least of grievous hurt if the mob had entered his shop and he 
prevented it. The apprehension would undoubtedly be reasonable.” 
And we know that Muslim shops had already been broken into and looted and 
Muslims killed in the rioting at Zanda Chowk which preceded this. In our opinion, 
the High Court was wrong in thinking that the appellant had to wait until the mob 
‘actually broke into his shop and entered it. They have emphasised this in another 
part of their judgment also where they say that the shot was fired— 


“when there was no looting at the shop and thus no right of private defence.” 


‘It was enough that the mob had actually broken into another part of the house and 
-looted it, that the women and children of his family fled to the appellant for protec- 
tion in terror of their lives and that the mob was actually beating at hisown doors 
with their Jathis and that Muslim shops had already been looted and Muslims 
killed in the adjoining locality. It was impossible for him to determine whether 
his shop would or would not suffer the same fate if he waited and on-the findings 
it was reasonable for him to apprehend death or grievous hurt to himself, and his 
family once they broke in, for he would then have had the right to protect and 
indeed would have been bound to do what‘he could to protect his family. The 
threat to break in was implicit in the conduct of the mob and with it the threat 
to kill or cause grievous hurt to the inmates; indeed the High Court Judges themselves 
hold that his own shop was menaced. The circumstances in which he was placed 
were amply sufficient to give him a right of private defence of the body even to the 
extent of causing death. These.things cannot be weighed in too fine a set of scales 
‚Or, as some learned Judges have expressed it, in golden scales. 


We have next to see whether the appellant used more force than was necessary, 
and here also we cannot use golden scales. He was entitled to cause death and 
he did not kill more than one man. He fired only two shots and, as the learned 
High Court Judges observe, he obviously aimed low. The High Court hold the 
mob had moved up to his locality when he fired the shots, so the looting and the 
beating on the doors were not the isolated acts of a few scattered individuals. It 
was the-mob that was doing it and in. the High Court’s words : . 

. “The very fact that in the town of Katni two shots should have struck four Sindhis and none 
else shows that the rival community was on the move in that area.” 
In our opinion, the appellant did‘not use more force than was necessary. Indeed; 
‘the firing, -far from acting a$ a deterrent, spurred them on and they ransacked and 
looted the place. > . . 


We have confined our attention to the right cf private defence of the person 
though in this case the question about the defence of property happens to be bound 
up with it, — : í 

The appeal is allowed. The convictions and sentences are set aside andthe 
appellant will be releaséd. ' 

Agent for Appellant: O. P. Verma. 

Agent for Respondent: P. A. Mehta. 


G.R./V.S. ; Appeal allowed. 
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[THE SUPREME COURT OF INDIA.] 
[Criminal Appellate Jurisdiction.] 


PRESENT :—S. FAzL Ati anD Vivian Bose, JJ.. E. 

Lachhman Singh and twc others . .. Appellanis* 
v. ` 

The State -° .. Respondent. 


Practice —Supreme Court—Criminal appeal—Reassessing of evidence—Evidence Act (I of 1872), section 27 
—Statements of the nature referred to in the section made by several accused persons simullaneously—Rule as 
regards admissibility. i oa 


Tt is not the function of the Supreme Court in hearing a criminal appeal to reassess evidence: 
and arguments on a point of fact which did not prevail with the lower courts will not avail the appellant 
in the Supreme Court. 


_ The question as to-what should be the rule as to admissibility when there is clear and un- 
impeachable evidence as to independent and authentic statements of.the nature referred to in 
section 27 of the Evidence Act, having been made by several accused persons either simultaneously 
or otherwise, left open. i 

_ On appeal from the judgment and Order dated the 29th June, 1950, of the- 
High Court of Judicature for the State of Punjab (1) at Simla (Weston, C.J. and 
Khosla, J.) in Criminal Appeal No. 432 of 1949, arising out of the Judgment dated 
the 5th August, 1949 of the Court of the Additional Sessions Judge, Amritsar, in 
Sessions Trial No. 7 of 1949 and Case No. 8 of 1949. f 


Jai Gopal Sethi, Senior Advocate (R. L. Kohli, Advocate, with him) for Appellants.. 
Gopal Singh, -Advocate, for Respondent. 
The Judgment of the Court was delivered by 


_ Fazl Ali, J7—The three appellants were tried by the Additicnal Sessions 
Judge at Amritsar and found guilty of having murdered two persons named. 
Darshan Singh and Achhar Singh and sentenced te transpcrtation for life. The 
High Court of Punjab upheld their conviction and sentence and grarted them a 
certificate under Article 134 (1) (c) of the Constitution that the case is a-fit one for 
appeal to this Court. Hence this appeal. : 


The facts.of the case may be briefly. stated as follows. On the evening of 
16-12-1948, a little befcre sunset, Achhar Singh, one cf the murdered persons, 
went to the house of one Inder Singh’ in village Dalam.for getting paddy husked.. 
Achhar Singh’s brother; Darshan Singh, who was working as a driver at Amritsar, 
came to Dalam from Amritsar the same evening, and, on coming to know from 
his father that Achhar Singh had gone to Inder Singh’s house, he also went there. 
While the two brothers: were returning home, they were attacked by the three 
appellants and two oftheir relatives in a lane adjoining Inder Singh’s house. * The 
five assailants, who were armed with deadly weapons, inflicted a number of 
injuries on the two victims, as a result of which they died then and there. After 
the murder, the appellants and their companions tied'the two dead bodies in two: | 
kheses (wrappers) and took them to village Saleempura where two other persons, 
named Ajib Singh and Banta Singh, joined them, and the dead bodies after being 
dismembered were thrown into a stream known as Sakinala at a. place about 
five miles from village Dalam. Bela Singh, father of the deceased persons, who 
‘was one of the persons who claims to have witnessed the occurrence, did not leave 
the’ village at night on account of fear, but he started about ‘two hours before 
sunrise on the next morning and lodged the first information report at 10 A.M., 
at the nearest police station. A police officer arrived in village Dalam shortly 
afterwards, and, after investigation, a charge-sheet was submitted against seven 
persons including the present appellants. At the trial, five of the accused were 
charged with offences under section 302 read with section 149 and under section 201 
read with section 149 of the Indian Penal Code, and the remaining two accused 
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were charged with the offence under section 201 ‘read with section 149 of that 

‘Code. The learned Judge who tried the accused, convicted the appellants and | 
two other persons under section 302 read with section 149 of the Penal Code and 

Sentenced them to transportation for life, and convicted Ajaib Singh under sec- 

tion 201 read with section 149 and sentenced him tc three years’ rigorous imprison- 

ment. Banta Singh, accused, was acquitted. On appeal, the Punjab High 

Court upheld the conviction of the present appellants and acquitted. the remain- 

ing three persons. 


Befcre proceeding to discuss the evidence in the case, it is necessary tc refer 
‘to what has been described as the motive for the murder. It appears that in 
June, 1947, Natha Singh, father of the third appellant, Swaran Singh, was 
murdered, and Darshan Singh and Achhar Singh, the two murdered persons in 
the case before us, and their third brother Sulakhan Singh, were charged with the 
murder of that perscn. As a result of the trial, Darshan Singh was acquitted and 
Achhar Singh was’ sentenced to I} years’ rigorous imprisonment, while . 
Sulakhan Singh was sentenced to 7 years’ rigorous imprisonment. The judgment 
of the Sessions Judge in that case was delivered shortly before the date 
of the present occurrence, and it is common ground that Achhar Singh, 
had been released on bail by the appellate Court and was at large at that 
time. It is said -that the appellants and their relatives felt aggrieved by 
the acquittal of Darshan Singh and by the light sentence passed on Achhar Singh 
and therefore committed this murder in a spirit of frustration and revenge. It 
‘was conceded before us by the learned counsel for the appellants that the facts 
stated above constituted a strong motive for the murder, but he also contended 
that they constituted an equally strong motive for the appellants being falsely 
implicated in case the murder was committed, as was suggested by him, in ciř- 
cumstances under which the murderers could not be seen or identified. It there- 


fore becomes necessary to set out the evidence adduced by the prosecution in 
support of the murder. 


The evidence led by the prosecution may be divided under two main heads:— 
(1) Direct evidence, and (2) Circumstantial evidence. The direct evidence 
consists of the testimony of four eye-witnesses, namely, Bela Sigh, father of 
the deceased, who claims to have gone to the scene of occurrence on hearing an 
outcry and to have witnessed the murderous assault on his sons ; Inder Singh and 
his wife, Mst. Taro, to whom the murdered persons had gone for getting paddy. 
husked and who lived in a house adjoining the lane where the murder took place; 
and Gurcharan Singh, a resident of a different village, who states that he saw the. 
occurrence when he was going towards village Dhadar on a cycle. 


The circumstantial evidence in the case, on which the High Court has relied, 
may be briefly summarised as follows :— ` 


(1) The second appellant, Massa. Singh, who was arrested on the 18th 
December, 1948, was wearing.a pyjama stained with human blood. : f 


(2) The third appellant, Swaran Singh, who was arrested on the 18th 
December, 1948, took the police on the 19th December to his haveli which was 
docked, and, on Opening: it two ‘heses (wrappers) which were stained with human 
blood were recovered. j i ` 


(3) Swaran Singh pointed out a spot on the way to Sakinala, where the 
two dead bodies were placed for a short time while they were being taken to 
Sakinala, and the police scrapped blood-stained earth from that spot. He also 
led the police to the bank of Sakinala and pointed out the trunk of the body of 
Darshan Singh which was lying in the nala. 


(4) Lachhman Singh, who was arrested on the 28th December, 1948, 
pointed out a dilapidated khola near Sakinala where 3 Spears, one kirpan and a 
datar, all stained with human blood, were recovered. 
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The learned Sessions Judge, who heard the evidence, seems to- have been 
impressed by the evidence of the eye-witnesses, and he has summed up his conclu- 
sion in these words :— 

_* This evidence wag so consistent, so reliable, and of such nature that in_my opinion it is definitely 
established that the five accused Lachhman Singh, Katha Singh, Massa Singh, Charan Singh, and 
Swaran Singh are proved to have actually murdered both Darshan Singh and Achhar Singh. This 
fact is further proved from subsequent events as deposed by P.W. 8 Bahadur Singh and P.W. 9 Gian 
Singh and P.W. 11 Bhagwan Singh. These witnesses had witnessed the various recoveries in this 
case which were made at the instance of all the accused.” i . 

The learned Judges of the High Court, though they repelled most of the 
criticisms levelled against the witnesses, ultimately came to the conclusion that : 

“in all the circumstances (of the case) it would be proper not to rely upon the oral evidence 
implicating particular accused unless there is some circumstantial evidence to support it.” 
Having laid down this standard, they examined the circumstantial evidence 
against each of the accused persons and upheld the conviction.of the three appellants 
Son the ground that the circumstantial evidence, to which reference has been made, 
was sufficient corroboration of the oral evidence. 

The case of the appellants was argued at great length by Mr. Sethi, who 
appeared for them, and everything that could possibly be said in their favour was 
urged by him with great force and clarity. Proceeding, however, upon thé 
principles laid down by this Court circumscribing the scope of a criminal appeal 
after the case has been sifted by the trial Court and the High Court, it seems to 
us that the question involved in the present, appeal is a short and simple one. 
According to our reading of the judgment of the High Court, the. learned Judges 
who dealt with the case, did not condemn the oral evidence outright, but, as a 
matter of prudence and caution, they decided not to convict an accused person 
unless there were some circumstances to lend support to the evidence of the eye- 
witnesses with regard to him. It is quite clear on reading the judgment that 
the corroboration which the learned Judges required to satisfy themselves, was 
not that kind of corroboration which one requires in the case of the evidence of an 
approver or an accomplice, but corroboration by some circumstances which would 
lend assurance to the evidence before them and satisfy them that the particular 
accused persons, were really concerned in the murder of the deceased. Judged by 
this standard which it was open to them to prescribe, it seems to us that the case 
of each of the appellants clearly fell within the rule which they had laid down for 
their own guidance. : 
- The comment of the learned counsel for the appellants with regard to the 
blood-stained pyjama which was recovered from Massa Singh, was firstly, that it. 
was not possible to gather from the evidence the extent of the blood stains, and. 
secondly that it would be highly improbable that this accused person would be so 
reckless as to continue to wear a blood-stained pyjama after having perpetrated 
the crime. This criticism has been considered by the Courts below, and it does 
not appear to us to be of such a nature as to affect the conclusion arrived at by 
them. As to the recovery of blood-stained weapons at the instance of Lachhman. 
Singh, it was urged that the entire evidence with regard to this recovery should be 
discarded as the police investigation in the case was not a straightforward one 
but was conducted in such a way as to raise suspicion that the police were’ deli- 
berately trying to create some evidence of recovery against each of the accused per- 
sons. It is sufficient to say that it is not the function of this Court to reassess evidence: 
and an argument on a point of fact which did not prevail with the Courts below 
cannot avail the appellants in this Court. The comment against the discoveries 
made at the instance of Swaran Singh was that they are not admissible in evidence 
under section 27 of the Indian Evidence Act, which provides : oF 


“ When any fact is deposed to as discovered in consequence of information received from a person 
accused of an offence, in the custody of a police officer, so much of such information, whether it amounts 
to a confession or not, as relates distinctly to the fact thereby discovered, may be proved.” 


The main facts which it is necessary to state to understand the argument on this 
point, may be summed up as follows : : 
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According to thei prosecution, all the three. accused, namely, Katha’ Singh, 
Massa Singh and Swaran Singh were interrogated by the police on thé morning 
of the 1gth December, 1948, and they made certain statements which were duly 
recorded by. the police. In these statements, it was disclosed that the dead bodies 
were thrown. in the Sakinala. Thereafter, the police party with the three accused 
went to Sakinala where each of them pointed out a place where different parts 
of the dead bodies were discovered. ; 


e Ps 

The learned counsel for the appellants cited a number of rulings in which 
section 27 has been construed to mean that it is only the information which is 
first given that is admissible and once a fact has been discovered in consequence: 
of information.received from a person accused of an offence, it cannot be said to 
be ‘rediscovered in consequence ‘of information received from another accused 
person. It was urged before us that the prosecution was bound to adduce evidence 
to prove as to which of the three accused gave the information first. The head 
constable, who recorded the statements of the three accused, has not stated, which 
of them gave the information first to him, but Bahadur Singh one of the wit- 
nesses who attested the recovery memos, was specifically asked in cross-examina- 
tion about it and stated: “I cannot say from whom information was got first.” 
Ty the circumstances, it was contended that since it cannot be ascertained which 
of the accused first gave the information, the alleged discoveries cannot be proved 
against any of the accused persons. It seems to us that if the evidence adduced 
by the prosecution is found to be open to suspicion and it appears that the police 
have deliberately attributed similar confessional statements relating to facts dis- 
` covered to different accused persons, in order to create evidence against all of 
them, the case undoubtedly demands a most cautious approach. But, as to what 
should be the rule when ‘there is clear and unimpeachable evidence as to inde- 
pendent and authentic statements of the nature referred to in section 27 of the 
Evidence Act, having been made by several accused persons, either simultaneously 
or otherwise, all that we wish to say is that as at present advised we are inclined 
to think that some of the cases relied upon by the learned counsel for the appel- 
lants have perhaps gone farther than is warranted’ by the language of section 27; 
‘and it may be that on a suitable occasion in future those cases may have to 
be reviewed. For the purpose of this appeal, however, it is sufficient to state 
that even if the argument put forward on behalf of the appellants, which appa- 
. rently found favour with the High Court, is correct, the discoveries made at the 
instance of Swaran Singh cannot be ruled out of consideration. It may be that 
several of the accused gave information to the police that the dead bodies could. 
be recovered in the Sakinala, which is a stream running over several miles,’ but 
such an. indefinite information could not lead’ to-any discovery, unless the accused 
followed it up by conducting the police to the actual spot where parts of the two 
bodies were recovered. From the evidence of the head constable as well as 
that of Bahadur Singh, it is quite clear that Swaran Singh led the police via 
Salimpura to a particular spot on Sakinala, and it was at his instance that blood- 
stained earth was recovered from a place outside the village, and he also ‘pointed 
out the trunk of the body'of Darshan Singh. The learned Judges of the High 
Court were satisfied, as appears from their judgment, that his was “the initial 
pointing out ™” and therefore the case was covered even by the rule which, accord- 

ing to the counsel for the appellants, is the rule to be applied ‘in the present case.. 


The learned. counsel for the appellants pointed out that the doctor who ` 
performed the post-mortem examination of the corpses, found partially digested 
rice in. the stomach of the two deceased persons, and he urged that from this it 
would be inferred that the occurrence must have taken place sometime at night 
after the deceased persons had taken their evening meals together. This argument 
again raises a question of fact which the High Court has not omitted to consider, 
It may, however, be stated that a reference to books on medical jurisprudence 
shows that there are many factors affecting one’s digestion, and cases were cited 
before us in. which rice was not fully digested even though considerable time had 


$ 
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elapsed since the last meal was taken. There are also no data before us to show 
when the ‘two deceased persons took their last meal, and what article of food, if 
any, was taken by them along with rice. The finding of the doctor therefore does 
not necessarily affect the prosecution case as to the time of occurrence. 

It was also contended that’ there being no charge under section 302 read 
with section 34. of the Indian Penal Code, the conviction of the appellants under 
section 302eread with section 149 could not have been altered by the High Court 
tó one under section’-302 read with section 34, upon the acquittal of the remain- 
ing accused persons. The facts of the case are however such, that the accused could 
haye been charged alternatively, either under section 302 read with section 149 
er under section 302 read with section 34. The point has therefore no force. 

In. our opinion, there is no ground for interfering with the judgment of the 
‘Courts below, and we accordingly ‘dismiss this appeal and uphold the conviction 
and sentence of the appellants. We, however, wish to endorse the opinion of the 
High Court that having regard to the gruesome nature of the crime, the sentence 
imposed by the Additional Sessions Judge was inappropriate and his reasons for 
imposing the lighter penalty are wholly inadequate. 


Agent for Appellants: R. M. Sachthey. 
.Agent for Respondent: P. A. Mehta, f 
G.R./V.S. oO Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
2 _ PRESENT :—Mr. Justice Cuanpra REDDI. - ' . 
‘Syed Sulaiman Sahib -ee Appellant* 
i Ue : i . ' - A & Š % 
‘Kader Ibrahim Meeral Bivi and others. . .. Respondents. 


. Family settlement—Validity—Essentials—Gift invalid under Mahomedan law—If can be supported as 
„a family settlement—Estoppel against heir questioning validity of gift—When arises. a 
Whether or not an invalid gift can be supported as a family settlement, for a family settlement 

the parties thereto should have competing titles in respect of the properties in dispute. There can 
“be no estoppel against an heir questioning the validity of the gifts unless the donees acted to their 
„detriment by the-heir adopting the invalid gift as a valid one. : : : ; 

Appeal against the decree of the District Court, Tirunelveli, in A. S. No. 355 
„of 1947 preferred against the decree of the District Munsiff’s ‘Court, ‘Tenkasi, in 
O.S. No. 286 of 1946. š 

S. Ramachandra Aiyar for Appellant. - 

G. R. Jagadisa Aiyar for Respondents. 

The Court delivered the following _ ; 
| Jooomenr.—The plaintiff is the appellant. His suit for partition of his father’s 
„estate and for possession of 98/616: share in those properties with past and future 
mesne profits was dismissed by the District Munsiff of Tenkasi, which was confirmed 
-on appeal by the District Judge of Tinnevelly. : 


. Plaintiff and defendants 1 to 7 are the children of one Sehu Mian Tharaganar 
by: his three wives. :On gth July, 1934, Sahu Mian executed Ex. D-1, a gift deed, 
-in which he made various dispositions, the construction of which is one of the tasks 
“in this appeal. He died in April 1941., Prior to his death, the plaintiff, who was 
-one of the donees under the deed sold a portion of the properties under Ex. D-2 
-for a sum of Rs. 200. In 1943, ie. on 10th March, 1943, the plaintiff alienated 
-the other properties which were gifted to him under Ex. D-1 for a sum of Rs. 2,235, 
-the sale deed being Ex. D-3. Having sold away the properties which he got under 
-the gift deed, he filed the suit, which has given rise to the present appeal, for the 
rreliefs mentioned above. . 
+ 
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While the 2nd. defendant supported the plaintiff the other defendants con-. 
tested the. suit.’ The defences to the suit were: > ' 3 
1.- That the gift déed was'a valid one, e Mg % Pos 

5 2. That even if it were not valid as a gift: it amounted to a family settlement, 
an 7 a . we F coe . + ` E ' ; . va 

3. That the plaintiff was estopped from questioning the validity of the settle- 

ment deed. - S ' š ae 


The trial Court answered the issues relating to the family settlement ‘and estoppel 
in favour of the defendants and against ‘the plaintiff and dismissed the suit. On 
appeal, the District Judge agreed with the trial Court on the issue as to estoppel 
and'in that view thought it unnecessary'to consider whether the dispositions under 
Ex. D-1 could amount to a family settlement or not. In the result, the appeal 
was dismissed. with costs. SER are : ; 

The plaintiff, who is dissatisfied with the decision of the District Judge has 
preferred ‘the second appeal. ..In support.of the appeal, various contentions were 
put forward by Mr. Ramachandra Aiyar. The first point that arises on these 
contentions is whether Ex. D-r evidences a valid gift in favour.of the plaintiff and 
defendants or not. In spite of the strenuous arguments of Mr. Jagadisan to con- 
wince me that the gifts in favour of thé several donees are valid and can take effect, 
I am satisfied that the dispositions made by the donor under Ex. D-1 are opposed 
to the provisions of Muhammadan law and therefore void. It is unnecessary for me 
to make a detailed examination of the various provisions in Ex. D-1 as the docu- 
ment prima facie appears to contain invalid gifts.- ` ` - 

Mr. Ramachandra Aiyar, while arguing that the dispositions in favour of the 
other parties were void, being forbidden by Muhammadan law, wanted to save 
the gift in‘favour of the plaintiff by urging that there is nothing invalid so far as 
the disposition in favour of the plaintiff is concerned. I do not think I can give 
effect to this argument. On reading the documents as a whole and having regard 
to the fact that these gifts are inter-dependant on one another, I should hold-that 
Ex. D-1 as a gift deed was invalid. Finding that it is a hopeless task to support the 
validity of Ex. D-1 ‘as a'gift deed Mr. Jagadisan attempted to have the various 
gifts. upheld on the plea of a‘family settlement, which plea found favour with the 
trial Court. I do not think I can accept this argument.’ Apart'from the question 
whether an invalid gift can be supported as-a family settlement which seems to be 
doubtful in‘ view of the ‘decision in Phaul Bee Bee v. R. M. P. Chettiar Firm}, which 
decided that an invalid gift cannot be construed as a fatnily settlement, -it looks” 
to me that itis futile to contend in this case that the gift deed evidénced:a valid 
family settlement. For a family settlement, the parties theréto should have com- , 
peting titles in respect of the properties in dispute. In Ramayya v. Lakshmayya® 
in dealing with the argument that an arrangement, which was sought to be supported 
in that case was a bona fide settlement of family disputes, their Lordships of the 
Privy Council remarked thus : l l j 

“ But what is important to notice is this, that Subbramayya had no right to the properties except 
what he derived by the gift made in his favour by Bangaramina. Since it has not been shown that 
Subbaramayya had any competing title of his owm in respect of the properties in dispute, there can be 
no basis in their Lordships’ opinion for a valid. family settlement between. the parties which would 
bind the reversion. In Khunnilal v. Gobind Krishna Narain® their Lordships pointed out that ‘the 
true test to apply to a transaction which is challenged by the reversioners as an alienation not binding 
on them is whether the alienee derives title from the holder of.the limited interest or life tenant.’ In 


the present case, it is clear that what title. Subbaramayya had to the properties was acquired under 
the compromise from the widow since he had no antecedènt title of his own to them. In the circum- 


stances their „Lordships agree with the High Court that the claim of the contesting defendants toa 
two-thirds share ‘of the-properties cannot be-sustained on the basis-of the arrangement in 1867.” 5 
"` In support:of his contention that Ex. D-1 could be viewed as a family settlement 
Mr. Jagadisan placed veliance on a ruling‘of the Allahabad High Court.in -Pokhar 
Singh v. Dulari Kuiwéar*. But that decision: is not an authority: for.the proposition 


I. (1935) I.L.R. 13 Rang. 679. LL.R. 33 All. 356 (P.C)... 
2. (1942) 2 M.L.J. 249: LL.R. 1943 Mad. 1. . 4. (1930) LL-R. 52 All. 716. _ 
3. (1911) 21 M.L.J. 645: L.R. 38 I.A. 87: i ee oe 
14 " 
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that, to sustain a family settlement the parties thereto need not have competing 
titles. All that that case laid down was that the dispute need not be a present one ' 


-and that the existence of a family dispute to be settled was not essential to the 


validity of a family arrangement. So, this contention also fails. 


This leads me to the question whether the plaintiff was in any way estopped 
from claiming a share in the suit properties. In coming to the conclusion that the 
plaintif was so estopped, the learned District Judge relied on a ruling of the Allahabad 
High Court in Latafat Hussain v. Hidayat Hussain1. It was laid down there that a 
relinquishment or renunciation of a future right of. inheritance is void as it is 
prohibited under Muhammadan law; but the heir apparent who so renounced 
that future right to inherit, may be estopped from claiming the inheritance when 
it falls due by this conduct. The opinion of the learned Judges was:that while the 
relinquishment or renunciation of the future right of inheritance is void, a contract 
made by the heir for consideration not to claim that right, cannot be in any way 
illegal or forbidden by any law. I am unable to appreciate the distinction drawn 
by the learned Judges. I fail to see how a contract to enforce a thing which is void 
can be said to be valid. With respect to the learned Judges, I am unable to accept 


.the proposition as a sound one. Section 23 of the Indian Contract Act lays down 


in unmistakable terms that it is only contracts which are not forbidden by law, 
that are valid and can be enforced. aos 


Further this ruling seems to be opposed to the view taken in our High Court. 
In Asa Beevi v. Karuppan Chetti®, the question arose whether an arrangement by which 
an heir apparent renounced his future right for consideration to inherit property 
was a valid one and could be enforced. Sadasiva Aiyar, J., took the view that 
as Muhammadan law prohibits relinquishment of rights of future inhéritance; 
whether for consideration or not such a relinquishment was void and it could 
not be relied upon as an estoppel, while Spencer, J., came to a contrary conclusion. 
In the opinion of Spencer, J., a renunciation of a right to succession is not opposed 
to the principles of Muhammadan law and when, under that arrangement the 
heir apparent accepts a benefit, he is estopped from repudiating the transaction 
by which he has benefited. Dealing with the question of estoppel, Sadasiva Aiyar, 
J., observed there can be no question of estoppel on a question of law and that the 
representation in order to work as an estoppel must be a material statement of fact 
and must have reference to present or past state of things. 

On this difference of opinion, the matter came up for hearing before 
Sir John Wallis; C.J., and Bakewell, J., and Kumaraswami Sastriar, J. The 
decision of these three Judges is reported in Asa Beevi v. Karuppan Chetti? 
The learned Judges agreed with the conclusion arrived at by Sadasiva Aiyar, J., 
on the ground that the transfer of an expectancy of that kind was not permitted 
by Muhammadan law. They did not expressly state that there could be. no 
estoppel in such a case.. However, in view of the fact that the learned Judges 
agreed with Sadasiva Aiyar, J., that the second appeal should be dismissed, which 
could only be on the basis that the heir apparent who entered into the arrangement 
referred to above was not estopped from claiming a share in the inheritance it can 
be reasonably assumed that they concurred with Sadasiva Aiyar, J., on that point 
also. Even apart from it the principle that there can be no estoppel on a question 
of law cr against statute cannot be open to serious doubt. In Kartar Singh v. Dayal 
Das*,.it was laid down by the Privy Council that there could be no estoppel on a 
statement of law relating to the validity of nomination of a person asa chela under 
the terms of a will, see also Virayya v. Bapayya'. 


` Mr. Jagadisan, sought to support the judgment of the Courts ‘below on the 


‘question of estoppel by putting forward the following argument. By adopting 


Ex. D-r as a valid one the plaintiff induced the defendants to believe that he would 
not claim a share in the suit properties and thereby led them to discharge the debts 


1. I.L.R. 1936 All. 834. g 350 (P.C.). 
2. (1917) 34 M.L.J. 460: I.L.R. 41 Mad. 365. 4. (1945) 2 M.L.J. 208. 
3-, A.LR. 1939 P.C. 201 : LL.R. 1939 Kar. 
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left by the donor. He referred to a number of cases for the position that a party 
can be estopped if he has so conducted himself as to induce other person to act in 
a manner which would materially affect their position. It is unnecessary for me to 
refer to any of these- decisions as the foundation, necessary for building such an 
argument, has not been laid in this case. . There is absolutely no evidence in this 
case that any debts were discharged by the defendants subsequent to the alienation 
by the plaintiff under Ex. D-3. It follows that the plea of estoppel is not available 
to the defendants in this case. A 

' The next point that arises for consideration is whether there ig any scope in 
this case for the doctrine of election. Mr. Jagadisan urged that by virtue of the 
plaintiff having alienated a major portion of the properties under ,Ex. D-3 in 1943, 
long after succession opened which amounts to his having accepted the validity 
of the gift deed, he cannot be permitted to resile from that position and challenge 
Ex. D-r. Ido not think that I can agree with this contention. For one thing, I am 
not able to see anything in Ex. D-3 which amounts to an acceptance of the whole 
gift deed as a valid one or a declaration of his intention not to claim a share in the 

_ properties as argued by the learned counsel. for the respondents. Secondly, even 

' if there is any such acceptance no question of election arises, when one of the courses 

open to him is not a legal or lawful one. If the result of electing one of the remedies 

. is to put a person to the necessity of choosing a course which is opposed to law, this 

doctrine should not be invoked. I think the doctrine of election cannot be resorted 

to in order’ to cure an illegality. The following passage in Mulla’s Transfer of 
Property Act, III Edition, page 168,.is pertinent : 

“The doctrine of election cannot be resorted to in drder to cure an illegality and a gift which 
infringes the rule against perpetuities cannot be used to raise a case for election.” . : 
In Vollastan v. King?, a testatrix under her marriage settlement had power to appoint 
a fund to her children. She appointed a part of the fund to her son G for life, with 
remainder to such persons as C might by will appoint. G was not in esse at the 
time. when the power was cteated and therefore, the remainder after C’s life estate 
was void as contravening the rule against perpetuities. By the same will she made 
a general residuary appointment of the settled fund to her daughter to whom she 
bequeathed other benefits. As the gift of the remainder to C’s testamentary ` 
appointees was void, the daughters were not put to their election. In a latter case, 
in re: Oliver's Settlement,” Farwell, J., said : : f 

«€ the court will refuse to aid a testator to commit any breach of the law.” 

To show that the passage extracted above does not contain a sound principle of 
law, Mr. Jagadisan cited to mea decision of Kakewich, J., in .re: Bradshood v. Brad- 
shood? where the learned Judge was not inclined to agree with the principle 
embodied in the cases referred to in that passage. 
But in Cook v. Frederick,+ the Court of appeal was not prepared to follow the 
opinion of Kakewich, J., and preferred to follow rulings which took the contrary 
view. Cozens Hardy, Master of the‘Rolls, who delivered the judgment of the Court 
expressed the opinion that the view taken by the majority of the judges which was 
opposed to the one adopted by Kakewich, J. in in re: Bradshood*, was a sound one 
and he did not think that he could usefully add anything more than to say that 
'& I desire for myself to adopt not merely the decision but the careful and elaborate reasoning of 
Farwell, J., in the case of in re: Oliver’s Settlement.” . _ ; ‘ 
It may be mentioned that the last mentioned case is one of the cases relied on by 
the learned author in support of his view. 


Mr. Jagadisan then referred to Douglas-Menzies v. Umphelby®, and contended that 
the facts in that case aré ‘analogous to the present one and that I should decide 
this case on the same lines, Even if I apply the principle laid down in that decision 
to the present case the plaintiff cannot be non-suited on the doctrine of election. 
All that was laid down in Douglas-Menzies v. Umphelby®, was that a person who 
1. (1869) L.R. 8 Eq., 165. 4. . (1910) 1 Ch. 1. 

2. (1905) 1 Ch. r91. ` 5. (1908) A.C. 224. 
5. (1902) 1 Ch. 436. . 6. (1908) A.C. 224. ` 
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claims under law and against a will cannot claim a legacy given to him under the- 
will, z.e., a person who defeats a will in part cannot claim a legacy under another 
part of the will. Giving effect to the principle laid down in that case, all that 
could be legitimately argued is that the plaintiff who was trying to defeat the gift 
deed could not get any benefit under another part of the same document and that 
he should be called upon to renounce the benefit which he has derived under the- 
gift deed. But, in this case, the same result will be reached as a corollary to my 


having held that no disposition under Ex. D-1 will take effect for the reasons stated) - 


above. The resulting position is that Sahu Mian Tharaganar would be deemed 
to have died possessed of the entire estate including what was gifted to the plaintiff 
and that the parties in the suit are entitled to share in accordance with the provisions. 
of Muhammadan law. What follows is that the plaintiff will be entitled to a 
share in the estate left by his father under Muhammadan law along with the 
defendants. For this purpose the property alienated by him and the property 
gifted to the 2nd defendant but which has not been included in the suit, will also: 
form part of the property to be partitioned amongst the various sharers. 


In the result there should be a preliminary decree for partition. In allotting 
the shares to the parties the suit properties and the properties alienated by the: 
plaintiff not only under Ex. D-3 but also under Ex. D-2 as well will be valued as 
on the date of the allotment of the shares and the properties alienated by the plaintiff 
should be allotted to the share of the plaintiff as a part of his share. 


Mr. Jagadisan argues that it should be made clear in the judgment that if the 
properties alienated. by the plaintiff should exceed the value of the share to be 
allotted to him, the plaintiff will not be entitled to anything more by way of a share. 
I do not think it is necessary for me to state it because if as a matter of fact, the- 
properties sold by him under Exs. D-2 and D-3 are equivalent to or in excess of the 
share to be allotted to him, he will certainly not be given anything more. 

,. It should also be made clear that plaintiff. would also be liable.along with the 
other sharers for any debts that might have been left by their father. It follows, 
that the decree of the lower appellate Court, which confirmed that of the trial Court 

` cannot be sustained and ought to be set aside. On the mistaken view of the 
law, the Courts below dismissed the suit instead of passing a preliminary decree 
on the terms indicated above. . ; 


In the result the appeal is allowed and the suit is remanded to the trial Court 
for passing preliminary decree and for consequential proceedings. The appellant 
‘will get a refund of the court-fee paid by him in this appeal and in the lower appellate: 
Gourt also. The other costs incurred so far will abide the result. Leave refused. 


KS. — i Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice VENKATARAMA AYYAR. 

Pappukannu Anni — i a .. Petitioner* 
ih U. g . 
S. Thoppayya Mudaliar and another ` .. Respondents. 


Court-Fees Act (VII of 1870) (as amended by Madras Act (V of 1920)), Section 7 (iv) clauses (c) (d) and (e 
—Madras Notification, dated 1st November, 1943—Suit for declaration that defendant has no easement and. 
injunction—Proper valuation. 


Section 7 clause (IV) of the Court-Fees Act enacts that in six of the classes of suits mentioned: 
in that sub-section the plaintiff shall state the amounts at which he ‘values the relief sought and the 
court-fee shall be payable according to the amount at which the’ relief is valued in the plaint. 
Easement suits do not fall under section 7 (IV) (c). 

Prior to the notification which came into force on rst November, 1943, it made no difference 
. whether the relief claimed fell under clause (d) or clause (c) and the notification applies only when 

the relief is asked for on the ground that the title of the plaintiff is disputed and possession in consequ- 
ence is sought to be disturbed. Easement suits fall under clause (c) and a plaintiff will be within his. 
rights if he puts in his own valuation. ' 
assas 


*C.R.P. No. 786 of 1950. ; grd August, 1951. 
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Case-law discussed. 


Petition under section 11 5 of Act V of 1908, praying that the High Court 
will be pleased to revise the Order of the Court of the District Munsiff, Tiruturai- 
pundi, dated 31st March, 1950, in I. A. No. 189 of 1950 in O. S. No. 407 of 1949. 

R. Sundaralingam for Petitioner. i ; 

V. V Raghavan for The Government Pleader (P. Satyanarayana Raju) for the State. 

The Court delivered the following ; l 

Jupement.—This is a petition to revise the order of the learned District Munsiff 
of Tiruturaipundi calling upon the plaintiff in O. S. No. 407 of 1949 to pay additional 
court-fee. ‘The allegations in the plaint are that the plaintiff and defendants are 
owners of neighbouring lands, that the defendants whose lands are on a higher level 
are attempting to pass on the surplus water of their lands to the lands belonging 
to the plaintiff by cutting the bund and that they have no right to do so. The 
prayers in the plaint are (1) : for a declaration that the defendants 1 and 2 have 
np right to drain their water from their fields into the fields of the plaintiff and 
(2) : for a permanent injunction restraining the defendants from cutting open the 
bund and draining their surplus water into the fields of the plaintiff. The 
plaintiff valued the former relief under section 7, clause (IV) (c) of the Court-Fees 
Act at Rs. 10 and the latter relief under’ section 7, clause (IV) (d) at Rs. 10 and 
paid court-fee on Rs. 20. 2 ` 


The defendants raised an objection to the correctness‘of the court-fee paid, 
by the plaintiff. Thereupon the plaintiff filed I. A. No. 189 of i950 for revising 
his valuation with reference to the first prayer. Plaintiff offered to pay fixed 
court-fee of Rs. 15 on that prayer, treating it as one coming under Article 17 (6) 
of the second schedule. On this application the learned District Munsiff passed’ 
the following Order : f 


“ The relief relates to ari immovable property and the court-fee has to be paid as per the notifi- 
. Cation, namely, half the value as under section 7 clause (V) ”. 


It is against this order that the present revision petition has been filed. 


- Tt will be noticed that the plaintiff himself valued the reliefs on the footing 
that they fall under section 7, clause (IV) (c) and (d) and on that basis put his own 
valuation on those reliefs and paid court-fee. Though the application for amend- 
ment proceeded on the footing that the prayer for declaration did not fall under 
section 7, clause (IV) (c) the plaint as originally framed with reference to the relief 
for injunction stood untouched. The case therefore appears to have been presented 
in the lower Court on the footing that section 7, clause (IV) (d) applied and there 
is therefore some justification for the learned District Munsiff applying the notifi- 
cation relating to injunction. I will presently show that even applying that 
notification the order for payment of additional court-fee is erroneous. In this 
Court also arguments proceeded on the same lines. On behalf of the petitioner 
it was argued that the proviso in section 7, clause (IV) (c) applied only to cases 
in which the plaintiff claims a relief of Possession and that even when injunction 
is prayed for under section 7, clause (IV) (d) the same principle would be applicable. 
Reliance was placed on behalf of the petitioner on the decision of Somayya, J., in 
Rajah K. F. V. Naidu,in ret. In answer to this contention it was argued by Mr. V.V. 
Raghavan, the learned counsel, who appeared on behalf of the Government Pleader 
that the authority relied on by Somayya, J., in Rajah K. J. V~ Naidu, in ret : dealt 
with section 7, clause (IV) (c) and that with reference to injunction the decision of 
Wadsworth, J., in Venkataranga Rao v. Ramachandra Rao *, applied and that in 
view of the notification which came into force on Ist November, 1943, the decisions 


A 1. (1945) 1 MLJ. 61: LLR. 1946 Mad. 2. (1940) 2 M.L.J. 655: I.L.R. 1941 Mad. 
85. , : i 157. 
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referred to by Somayya, Jo in Rajah K. J. V. Naidu, in rel : were inapplicable and 


that the judgment in that case though decided after the notification did not deal | 
with it and therefore the matter required reconsideration. 


It will be convenient before examining these authorities to refer to the ław on 
the subject before it was amended by the Madras Act IV of 1922. Section 7, 
clause (IV) of the Court-fees Act enacts that in the six: classes of suits mentioned 
in that sub-section the plaintiff shall state the amounts at which he values the 
reliefs sought and the court-fee shall be payable according to the amount at 
which the relief is valued in the plaint. -Three of the classes of the suits mentioned 
in that sub-section may be noticed. Section 7, clause (IV) (c) refers to suits ` 
to obtain a declaratory decree or order where consequential relief is prayed. 
Section 7, clause (IV) (d) deals with suits to obtain an injunction and section 7, ` 
clause (IV) (e) applies to suits for a right to some benefit to arise out of land (not 
herein otherwise provided for). In these classes of suits the plaintiff is free to put 
his own valuation and it is well settled that that valuation is not open to revision 
by Court. Vide : Ramiah v. Ramaswami?, following the decision in Guruvajamma 
v. Venkatakrishna Chetti? and Chinnammal v. Madarsa Rowther*, and re-affrmed by 
the Full Bench in Arunachalam Chetti v. Rangaswami Pillai”. Whether we regard the 
present suit as one for a declaration and consequential relief falling under section 
4, clause (IV) (c) or a suit for an injunction falling under section 7, clause (IV) (4) 
there can be no doubt that undér the Court-fees Act of 1870 the plaintiff’s valuation 
would be final and- not liable to be questioned. Then we come to the Madras 
Amendment Act IV of 1922. The only change introduced which is relevant 
for the purpose of this case is the addition of the proviso in section 7, clause (IV). 
‘The proviso is in these terms : : i 


“In suits coming under sub-clause (c) in cases where the relief sought is with reference to 
any immovable property such valuation shall not be les; than half the value of the immovable 
Property calculated in the manner provided for by paragraph (V) of this section.” i 


The precise meaning of the words .“ with reference to immovable property ” 
thas been considered in several decisions.” In Venkatakrishna: Pathar, in re& : 
the plaintiff sued for a declaration that he had a right of way and 
drainage over the defendant's lands and for injunction. ‘The District Munsiff 
held that the suit was- for a declaration . and- consequential relief and came 
under section 7, clause (IV) (c) and applying the amendment directed 
payment of half. the court-fee- payable in a suit for possession under sec- 
tion 7, clauses (V). The plaintiff was content to Jeave it at that but the 
defendant took the matter in revision and contended that the suit must be regarded: 
as one for possession and full court-fee was payable under section 7, clause (V) 
and ‘not merely half thereof. Jackson, J., rejected this contention. This decision is 
strongly relied on by Mr. V. V. Raghavan on behalf of the respondent. But it is 
clear that Jackson, J., did not decide that suchsuitsfell' within section 7, clause (IV) (o). 
He only decided that it did not fall’ under section 7, clause (V). It may be noted 
that in Venkatakrishna Pathar, in re®: as-in the present case the plaintiff sought 
to establish a right of easement and prayed for consequential relief by way of 
injunction but as the plaintiff himself had submitted to the order of the lower Court 
this Court had no occasion to decide under which clause it fell. But the words’ 
“Where relief was‘sought with reference to any immovable property’? were 
construed’ as meaning “ involving possession of, lands, houses or garden” and as 
not including ‘easements. This case, therefore, is really sorne authority for the’ 
position that easement suits do not fall under gection 7 (IV) (c). In Gurunatha v. 
Secretary of State for India’, the plaintiff claimed that he-had a right to take water 
eS eS 


1. (1945) È M.L.J. 61: LL.R. 1946 Mad. (1914) .28 M.L.J. 118 : LLR. 38 Mad. 


5. 

A 922. 

- 2. (1912) 24 M.L.J. 233- ` 6. Tn 52 M.L.J. 121. - 

- 3. - (1900) L.L.R. 24 Mad. 34. n : 7. (1935). 70. M.L.J.-625 +. I.L.R. 59 Mad. 
4. (1903) 14 M.L.J. 343: LL.R. 27 Mad. 962. pS 
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from the river Cauvery without liability.to pay any irrigation cess and the suit was 
for declaration of that right and for refund of cess recovered by the Government. 
The District Munsiff had held that the suit fell under section 7, clause (IV) (c) and 
that the plaintiff should accordingly value the suit as for Possession under section 7 
clause (V) and pay court-fee on the basis of half the value of the plaint mentioned 
properties. In setting aside this order Varadachariar, J., observed that the conse- 
quential relief being refund of cess paid it was not one with reference to immovable 
property and that, therefore, section 7, clause (IV) (c) did not apply. * The learned 
Judge added that in substance the suit was one for easement and that it fell under 
section 7, clause (IV) (c). This again is an authority against the position that 
easement suits fall under section 7 (IV) (c). In Venkataranga Rao v. Ramachandra 
Rao}, the plaintiff claimed that he had a right to the surplus water overflowing 
the defendant’s tanks and prayed for an injunction restraining him from inter- 
fering with the customary flow of water and he fixed his own valuation and filed 
the suit in the Court of the District Munsiff. The defendant contended that the 
suit fell under section 7, clause (IV) (c) and that on a proper valuation on the 
basis of-section 7, clause (V) the suit would-be beyond the jurisdiction of the District 
Munsiff. Wadsworth, J., held that the only prayer in the plaint was for an injunc- 
tion, that it was not obligatory on the part of the plaintiff to pray for a declaration 
and that the suit did not fall within section 7, clause (IV) (c) but that it came under 
section 7, clause (IV) (d). It may also be noted that at page 163 the learned 
Judge referred to the suit as one for easement. This might sound as an authority 
` for the position that when injunction is prayed for in suits for easement that relief 
is within section 7, clause (IV) (d), but it may be noticed that prior to the notifi- ` 
cation which came into force on ist November, 1943, it made no difference whether 
the relief claimed. fell under section 7, clause (IV) (d) or under section 7, clause 
(IV) (e) either of them being untouched by the Madras Amendment of 1922. 


__ On 1st November, 1943, the notification already mentioned came into force 
and the contention on behalf of the respondent is that the present suit is governed 
by the new notification and that court-fee payable is one half of the value for 
Possession. The amendmeni reads thus : z 


“In suits for injunction where the relief is sought with reference to any immovable property 
on the ground that the defendant denies title of the plaintiff to the property and disturbs or threatens 
plaintiff’s possession thereto the value of the subject-matter of the suit shall not be less than half the 
value of the immovble property calculated in the manner provided for by paragraph (v) of section 
7 of the Court-fees Act of 1870 ”. ? 


It is with reference to this notification that the lower Court has passed the order 
which is now under revision. 


I am unable to see how this notification applies‘to the present case. That 
in terms applies only when the relief is asked for on the ground that the title of the 
plaintiff is disputed and ‘possession is in consequence sought to be disturbed. That 
is not’ the case here.” Here we have' got a simple case of easement involving no 
question of title or possession!’ Therefore even applying section 7 clause (IV) (4) 
the order of the lower court asking the plaintiff to value the suit as one for possession 


and pay half the court-fee payable thereon is clearly erroneous. 


The petitioner relies’ upon the decision in- Rajah K. F. V. Naidu, In re*, There 
the plaintiff claimed a right to graze cattle, to take leaves for manure and cut and 
take wood for fuel free of charge from the forest belonging to the defendant and for 
a prohibitory injunction and valued the suit under section 7 clause (IV) (e). The 
defendant contended that the suit fell under section 7 Clause (IV) (c) and that if 
the relief is valued with reference to section 7 clause (V) the suit would be beyond 
the jurisdiction of the District Munsif’s Court. The lower court had held that the 

_ Suit was properly valued and the defendant took up the matter in revision. 


„I. (1940) 2 M.L.J. 655 : LL.R. 1941 Mad. 157. 2. (1945) I M.LJ. 61: ILL.R. 1946 Mad. 885, 


« 


112 . THE MADRAS LAW JOURNAL REPORTS. [1952 


Somayya, J. agreed with Varadachariar, J. that the words “ with reference to 
immovable property ” must be construed as meaning by way of possession of im- 
movable property and that section 7 clause (IV) (c) was, therefore, inapplicable 
to easement suits. Mr. V. V. Raghavan argues that Somayya, J. does not refer 
to the notification which had come into existence on Ist November, 1943, and its 
application to the suit which was one for injunction. That is so. But I have 
already held that the notification doesnot apply to easement suits and that in such: 
suits the plaintiff is not bound to value the relief as one for possession and pay court- 
fee on half of the value thereon. In the result, I agree with the conclusion. reached 
by Somayya, J. in Rajah K. J. V. Naidu, In ret. 


So far I have discussed the case on the lines on which it was presented in the 
lower court and argued here. But in my opinion there is a simple answer to the 
contentions on behalf of the réspondent. Section 7 clause (IV) (e) provides for suits 
for a right to some benefit to arise out of land not herein otherwise provided for. 
The language of this clause will apply to suits to enforce rights of easement. There . 
is ample authority for the position that easement suits should be valued under 
section 7 clause (IV) (à. In Jogal Kishor v. Tale Singh? it has been held that the 
claim for easement fell under section 7, clause (IV) (e) (vide page 329, 330). In 
Sundar Mal Marwari and Anether v. J. C. Murray*, this is what the learned Judges. 
Mookerjee and Beachcroft, JJ. observe with reference to the scope of. section 7 
clause (IV) (¢). 


“ Tr has been argued that in as much as the plaintiff seeks to recover possession of a mine the suit 
may be treated as one for enfofcement of a right to some benefit to arise out of land.- But this meaning 
cannot by any stretch of language be attributed to the clause in question which obviously applies. 
to suits for enforcements of a right of easement”. . 


In Gurunatha v. Secretary of State*, Varadachariar, J. observed, at page 965, as follows = 


“ Tf the suit is substantially one for easement it will fall not under sub-section (c) of section 7 (iv 
but under sub-clause (e) and the Madras amendment introduced a proviso only to sub-clause 2 
and not to sub-clause (e).” ` ' ` 
In Rajah K. J. V. Naidu, in ret: Somayya, J. observed at page 889 : “ Obviously such 
cases come under section 7, clause (IV) (e) ”. I respectfully agree. In my opinion 
suits in which plaintiff claims right of easement fall under section 7; clause (IV) (e) 
and as no amendment or notification applies thereto the plaintiff is at liberty to 
put his own valuation and that is final. I may-observe that elaborate discussions 
as to the scope of the amendment and notification and the meaning of the words 
“ with reference to immovable property ” in section 7 (IV) (c) and- (d) somewhat 
tend to obscure the position with reference to suits claiming easement ` rights. 
In view of the authorities already mentioned in which it has been held that easement 
suits fall under section 7, clause (IV) (e) the plaintiff is within his rights in having 
fixed the valuation at Rs. 20. He no doubt said in the plaint that the reliefs fall 
under section 7, clause (IV) (c) and clause (IV) (d). But the correct position, in law 
is that these reliefs fall under section 7, clause (IV) (e). He has therefore not even 
to amend, the plaint and pay court-fee on the prayer for declaration under Article 
17-B of,schedule II. The court-fee paid by him is sufficient and this revision is 
accordingly allowed., There will be no order as to costs. 


VPS: Petition allowed. 


|1. (1945) 1 M.LJ. 61 : LL.R. 1946 Mad. 885. 3. 16 I.G. 963. : 
2, (1882) LL.R. 4 All. 320 (F.B.). - 4. (1935) 70 M.L.J. 625: LL.R. 59 Mad. 962. 
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IN: THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RAJAMANNAR, Chief Justice, AND MR. Justicz SOMA- 
SUNDARAM. . oo 
V. Srinivas .. Petitioner * 


ve. - 
"The Director of Controlled Commodities, Madras .. Respondent. 

Cotton Textiles (Control) Order, 1948—Clause 30—Scope—Officer performing powers of Textile Commis- 
sioner—Direction by to mills not to supply quota of yarn tg a particula? master-weaver—If can be quashed: 

Clause 30 of the Cotton Textiles (Control) Order, 1948, does not contemplate an irrevocable 
fixing of any “ quota” to which it can be said that any person is entitled as of right. No doubt in 
this State the officer performing the functions of the Textile Commissioner would not interfere with the 
normal channels of distribution. This is a question of policy. But it cannot be contended that 
the pursuit of such a policy renders the authority powerless to make alterations. So long as the 
alteration is not mala fde or perverse, it cannot be said that it is an improper exercise of the general 
power conferred in the widest terms possible on him by clause 30. Where in exercise of such powers 
the Director of Controlled Commodities directed the mills not to sell or deliver any yarn to a master- 
weaver who used.to have a quota before, it is not for the Court to say whether the grounds on which 
the Director of Controlled Commodities came to the conclusion that it was not desirable to reallot 
the old quota to such a person were sound or not. Nor can the court find out on evidence whether 
the grounds are made out. The entire distribution is entrusted to the officer and it is not for the court 

3 a ne any action of his in exercise of his powers. The order cannot be quashed by the High 
QUT, , 

Petition praying that in the circumstances stated in the affidavit filed there- 
with the High Court will be pleased to issue a writ of mandamu directing the 
Director of Controlled Commodities to rescind all his previous orders relating to the 
petitioner’s application concerning his' consumer quota of yarn whether communi- 
cated to the petitioner or not and to restore the same and to communicate to the 
mills concerned the order restoring his quota and directing them to deliver yarn 
xo the petitioner in terms of the circulars filed with this petition and marked as 
documents 1 and 2 and also to deliver to the petitioner all arrears of bales which he 
was incapacitated from taking delivery of from March, 1950.- 

R. Viswanatha Aiyar for Petitioner. P 

The State Counsel (John and Row) for Respondent. 

The following Order was pronounced by the , 

The Chief Justice —This application is filed by one V. Srinivas who has been 
doing the business of a master-weaver according to him for over 10 years. He 
was permitted by an order of the Provincial Textile Commissioner to take from three 
mills certain quantity of yarn per month. In June, 1949, he found it difficult to 
continue his business and so he decided to suspend his business temporarily and 
intimated his decision to do so to the Collector of Coimbatore in July, 1949. In 
this affidavit he states that in or about March, 1950, he decided to resume his business 
as a weaver and appie to the Director of Controlled Commodities to allocate to 
him the quota which was being allowed to him. He was eventually informed that 
this quota had been cancelled. There was an application for review, but the 
Collector refused to reconsider the case. “By this application he seeks to have the 
order of the Director of Controlled: Commodities cancelling his quota quashed and 
the seeks a direction from this court to restore to him the quota which he was enjoying 
prior to that cancellation. 

It is necessary to briefly refer to the statutory provisions and connected Govern- 
ment Orders which have a material bearing on the disposal of this application. 
In exercise of the powers conferred by sub-rule (2) of rule 81 of the Defence of India 
Rules, the Central Government published an order on the 21st July, 1945, called 
The Cotton Cloth and Yarn (Control) Order, 1945. In this Order a dealer was 
defined as a person carrying on the business of selling cloth or yarn or both, whether 
-wholesale or retail and included master-weavers of handloom cloth. Clause 18 
(a) (1) of the ordér provided,*® 


“ No manufacturer shall save in acéordance with a general or special permission of the Textile 
Commissioner or in compliance with a direction given under clause 18 (6)— 


` 





t 27 
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(a) sell or agree to sell cloth or yarn to any person who (i) is.not a licensed dealer (or is not in. 
possession of a certificate of registration issued) under the rules framed in this behalf by the Provincial 
Government and ; ae i aa i 7 

(ii) did not as a dealer buy any cloth or yarn from him at any time during the years i940, 

. 1941 and 1942; ` ` ; ; 
(6) during any quarter deliver to any dealer, whether in pursuance of a pre-existing contract 
or otherwise, cloth or yarn in excess of his quota determined under sub-clause (2).” eS Nor 
» ae . $ es Èa z h 
The, method of ascertaining the quota to which any dealer including a master- 
weaver .was entitled was set out in sub-clause (2) of the same clause which ‘ran as 
-follows.: : e : ; ee : 
(2) For purposes of sub-clause (1) (b), a dealer’s quota of cloth shall bear to the value of ‘the 

total deliveries of cloth made to all dealers during the quarterby the manufacturer concerned the same 
proportion as the value of the total deliveries of cloth made to that dealer during the years 1940, 1941. 
„and 1942 bore to the value of the total deliveries of cloth made to all dealers during the same years 
by the same manufacturer ; and a dealer’s quota of yarn shall be similarly determined.” i 
On the rgth February, 1948, a notification was issued by the Government of Iridia, ’ 
in exercise of the powers conferred by section 3 of the Essential Supplies (Temporary 
Powers) Act, 1946°(XXIV of 1946), publishing an order called the Cotton Textiles 
(Control) Order, 1948. This order, however, was shortly thereafter. repealed by 
another order of the same name published by a Notification, dated end August, 
1948, which is now in force, Clause 3, sub-clause (c) of this Order defines “ dealer ”? * 
as including master-weavers of handloom cloth. Clause go of this Order is most 
material for thé purpose of this application. 


Clause 34 provides for the delegation of the powers of the Textile Commissioner 
on any officer authorised in that behalf. By a Notification, dated 27th April, 1948, 
` published in the Fort St. George Gazette of 24th June, 1948, the powers of the Textile 
Commissioner were delegated to (1) the Secretary to Government, Development 
Department, Madras, and (2) the Provincial Textile Commissioner so far as this 
Province was concerned. On ist October, 1948, the Madras Government passed an 
order approving the proposals made by the Provincial Textile Commissioner that 
the master-weavers who were getting supplies of yarn direct from the. mills during .’ 
the previous control period would not be shown ‘any concession and they should þe.. 
made to obtain their requirements at retail selling rates like all other master-weavers. . 
This order was, however, partially modified by a subsequent order, dated 8th Novem- 
ber, 194.8, which runs thus : a i 

“In partial modification of the orders in paragraph 1 (8) of the Government Order read above 
His Excellency the Governor of Madras hereby directs that all master-weavers in the Province who 
were enjoying consuiner quotas during the last control by virtue of their direct dealings: with ` mills 
during 1940, 1941 and 1942 may be allowed to get their supplies of yarn direct from mills. The:quan- 
tity to be supplied to each consumer will be fixed by the Provincial Textile, Commissioner with refer- 
‘ence to their quotas during the Jast control. The Provincial Textile Commissioner iş requested to 
prescribe suitable accounts to be maintained by the said master-weavers so as to ensure that thé” yarn 
allotted to them is utiliséd properly.” _ as P arg: Pk a DO en ' 
In accordance with this order of the Government the Provincial Textile Comunissioner 
proceeded by. his order, dated 29th November, 1948, to specify the quantities and 
counts of yarn to be supplied to the -master-weavers who, were enjoying, consumer 

=. 3 @ . > » oe S 

quantities during the last control period. It appears from the schedule to this ’ 
order that the petitioner before us was allotted a total of 1g bales from three different 


Peo : 


„As already mentioned, the petitioner suspended his business in or about June, 
1949. He was, asked, to explain why he did not purchase his quota for several 
months. The petitioner had aù interview with the. Director of Controlled Commo- 
dities on 16th May, 1950, The next day after thé interview he addressed a letter 
to the Director informing him that he had written to the Collector of Coimbatore ` 
and was enclosing a copy of that letter for favour of his perusal. In this letter of the 
17th May addressed to the Collector he explained that due to heavy accumulation 
of stocks of handloom cloth with dealers and weavers, there was no demand and as 
there was no likelihood of improvement, he suspended his business for some months 
and.that-was-the reason why he was unable to take advantage-of the quota allotted 
.to-him, This‘explanation was considered by the Collector who made.also:a confi- 


a 
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dential enquiry and made a report to the Director of Controlled Commodities on 
5th July, 1950. In this report the Collector mentioned that not only had the peti- 
tioner not been drawing his supplies since. June, 1949, but that his conduct was 
suspicious and he had been misusing his entire quota during the last control with the 
help of another person. It was also pointed out by him that the weavers to whom: 
he was making supplies had all become members of a Co-operative Society of the 
place and were gétting their supplies through that society. The Cdllector was of 
opinion that in the circumstances it was not desirable to reallot the quota to him, 

It was in pursuance of this report of the Collector that the quota of 15 bales of yarn 
from one of the mills was cancelled on the 18th July, 1950 and after receiving a 
further report, the consumer quota in respect of the other mills was also cancelled. 

The petitioner filed a petition on the goth July, 1950, requesting that his quota 
may be restored, but this was rejected on the 27th July; 1950, as there were no 
grounds for restoration. 


It is clear from the provisions of clause 30 of the Control Order of 1948, dad 
end August, 1948, that the Textile Commissioner or such officer to whom his func- 
tions and powers have been delegated in accordance with clause 34 may with a 
view to secure a proper distribution of cloth and yarn and with a view to securing 

*compliance with these provisions of the order direct any manufacturer not to sell 
or deliver cloth or yarn of a specified description except to such person or persons 
and subject to such conditions, as he may specify. He can also direct the manufac- 
turer to sell to such person or persons such quantities of cloth or yarn as he may 
specify. He may also issue such further instruction as he thinks fit regarding the 
manner in which the direction is to be carried out. This clause does not contem- 
plate an irrevocable fixing of any ‘ € quota ” to which it can be said that any person 

- is entitled ag of right. No doubt, ordinarily the Director of Controlled Commodi- 
ties who is the officer performing the functions of the Textile Commissioner in this 
State would not interfere with the normal channels of distribution. This is a question 
of policy. But it cannot be contended that the pursuit of such a policy renders the 
authority powerless to make alterations. So long as the alteration is not mala 
fide or perverse, it cannot: be said that it is an improper exercise of the general 
power conferred in the widest terms possible on him by clause 30. Itis presumably 

in exercise of this power that the Director of Controlled Commodities directed the , 
mills not to sell or deliver any yarn to the petitioner. It is not-for us to say whether 
the grounds on-which the Director of Controlled Commodities came to the conclusion 
that it was not desirable to reallot the old quota to the petitioner were sound or not. 
Nor can we find out on evidence whether the grounds are made out. The entire 
distribution is entrusted to.the officer and it is not for us to question any action of 
his in exercise of his powers. In this case, it appears from the counter-affidavit, 
supported as it is by the Report of the Collector that there were good grounds on 
which the ‘Director of Controlled Commodities refused to make an order reallotting 
the quata to the petitioner. . The order therefore carinot be quashed. 


It was contended that the order of cancellation violated principles of natural 
justice. We fail to see any such violation.. 
The application i is s dismissed, There. will be no order-as to costs. 
KS. ——— ' a - Application, dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Josrice PANCHAPAKESA AYYAR, 


Maniklal, ; itl ~.. Appellant. * 


Madras Essential Articles Control and Rapubitioning (Temporary Powers) Act (XXIX of 1949), section 
12 and Madras Givil Motor Cars Conirol Order (1947), clause 6—Sale of car by agent at above controlled price 
on the assimption that price mentioned in- ~head-office letter was controlled brice—Offence—Absence of moral tuf- 
pitude—Effect. ' 

Where an agent is found to have sold cars at a price which is above the controlled price, the fact 
that he acted on the asumption that thé price mentioned in the head-office letter was the controlled 





* Crimina] Appeal No. 504 of 1950. Ns 28th March, 1951. 
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price is totally irrelevant except for sentence. -Where all the requisities under law to complete the 
offence and warrant the conviction are found, the absence of moral turpitude like greed and other | 
unworthy motives are irrelevant except for sentence. Courts must necessarily make a distinction 
between sales of costly motor cars irregularly and sales of a petty quantity of iron nails or vegetables, 
an awarding sentences. Accordingly it cannot be said that a nominal fine will do in the case of sale 
of motor cars. : ` 

Appeal against the order of the Third Presidency Magistrate of the Court of 
the Presidency Magistrates, Egmore, Madras, in Cases Nos. 435, 436 and 437 of 
1949, dated 12th June, 1950. ' 


V. Rajagopalachari and R. V. Raghavan for Appellant. 
The State Prosecutor (S. Govind Swaminathan) for the State. 


The Court delivered the following i 

i Jupcment.—This appeal has been filed by Maniklal, the Madras agent 
of Hindustan Motors, Ltd., Calcutta, and the second accused in C.G. Nos. 435, 436 
and 437 of 1949 on the file of the Third Presidency Magistrate, Madras, against his 
conviction on three counts, regarding the sale of three “ Hindustan Ten ” cars at 
Rs. 9,350 each, as against the controlled price of Rs. 8,195 each, under section 12 
of the Madras Essential Articles Control and Requisition (Temporary Powers) 
Act, read with clause 6 of the Madras Civil Motor Cars Control Order, 1947. The 
first accused, the absentee master of the firm, residing at Calcutta, was acquitted, 
by giving him the benefit of the doubt, and the second accused, the local manager 
of the firm in Madras, who actually sold the three cars in‘question above the con- 
trolled price, was convicted on all the three counts, and sentenced to pay a fine 
of Rs. 250 each, or Rs. 750 in all, or, in default, to undergo rigorous imprisonment 
for three months. He has paid the fines, and then appealed. 


” I bave perused the records, and neard Mr. V. Rajagopalachari, for the appellant, ' 
and the State Prosecutor contra. Mr. Rajagopalachari raised three main conten- 
‘tions. The first was that the letters of the Provincial Motor Transport Controller, 
‘Exhibits D-2 and D-3, dated 25th November, 1947, and 2nd December, 1947, while 
calling for certain particulars regarding the price of.Rs. 9,350 fixed by the Calcutta 
“Headquarters and mentioned by the appellant, stated inter se, in Exhibit D-2, the 
Jetter to the appellant :— 

“ You will have to sell the cars at the rates fixed in those circular letters and take steps to see that 
the particulars called for by me are furnished by your principals without which the Provincial Motor Transport 
Controller will not be in a position to recognise any incredsz in the prices . . . Please take note that the 
failure to comply with this order will render you liable for prosecution ”, i 


and that Exhibit D-3, the letter to the Headquarter firm at Calcutta said inter se : 


“ I have informed Messrs. Lakshman Prasad & Sons that the prices contained in your circular 
‘Nos. 60 and 61 are the ruling prices now.” - ; —— : 
“The price mentioned in the circulars mentioned in these letters was Rs. 9,350 the 
‘price at which the cars were sold. But there are two considérations which will 
make the argument that these letters empowered the petitioner to sell at Rs. 9,350 
‘untenable. ‘The fitst is that the Provincial Motor Transport Controller . had no 
power to”empower the appellant to sell at a price higher than the price which could 
be fixed under the rules, in.other words, higher than Rs. 8,195., He evidently 
-took the price cf Rs. 9,350 shown in the circular of the firm, for the time being to be 
correct, on. the assumption that the appellant would furnish particulars to show that 
Rs. 9,350 would be the proper price under the rules. So it is not an absolute per 
mission to the appellant to sell the car at Rs. 9,350, as it is based on the assumption 
that the particulars justifying a controlled price of Rs. 9,350, as shown in the cir- 
car, would be furnished in due course. Nor was the person who gave this alleged 
.absolute permission empowered to give such permission and fix the price at-Rs. 9,350 
-without getting the particulars and getting the sanction of the Government. So the 
Provincial Motor Transport Contrcller’s letters will only be relevant for two pur- 
-poses,; firstly, to show that the appellant had no moral turpitude, as he was relying 
-on the price given by his principals at Calcutta and was calling for the particulars 
‘from Calcutta and had not the particular himself, at Madras, and had acted in 


a 
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good. faith on an implied assumption that he;was. permitted to sell.the. cars validly 
at Rs, 9,350 per car or a supposed absolute permission by the Provincial Motor 
‘Transport Cortreller. Secordly; it.will be relevant for the question of . sentence, 
because of the absence of moral turpitude. But i will not be. relevant for setting 
aside the conviction. An illegal and unconditional permission (or even an illegal 
promise not to’ prosecute—though there’ is nc such promise here) by an officer 
not empowered to give any such permissicn or promise will, cf course, be of no avail 
for the purpcse of escaping frcm the liability for prosecution or convigtion for the 
offence. The remark in Exhibits D-2 and D-3, regarding prosecution if the cars 
were sold for higher price than Rs. 9,350, will not imply a promise not to prosecute 
if the cars were sold orly at Rs. 9,350 each, as urged by Mr. V. Rajagopalachari. 
To. say “If you commit murder, you will be prosecuted ” will not mean that there 
will be no prosecution if there is no murder but only an offence of grievous hurt. 


The second contention of Mr. Rajagopalachari was that the petitioner himself 
gave a price of Rs. 7,700 in his letter, dated 23rd March, 1948, for the very type 
of car, and that this showed that he was not motivated by greed in selling the car 
at Rs. 9,350 on the wrong assumption that the price shown in the Head Office 
circular must be the real controlled price. That may be so, but is not relevant 
for the purpose of considering the validity of the convictions. There are two types 
of offences under our law; offences involving moral turpitude, and offences not 
involving moral turpitude, but ‘having all the requisite elements required by law 
for a conviction, like, for instance, buying or selling a controlled article without 
permit, not knowing that a permit is required ; or keeping a gun without a licence 
by simply forgetting tc renew the licence. The offences committed by this appellant 
fall under the latter ‘category. That is, though all the requisites under the law to 
complete the offences and warrant the convictions are found, moral turpitude, 
like greed, and other unworthy motives are absent, though, of course, totally irre- 
devant except for sentence. So, I confirm all the three conictions of the appellant 
as all the requisites under the law to’ complete the offences are satisfied. 

The third contention of Mr. Rajagopalachari was that the sentence of fine 
of Rs. 250 on each count is far too heavy, considering the circumstances, and also 
the fact that several other similar cases are pending against the appellant, -these 
three being merely test cases, and that a nominal fine of Rs. 10 or Rs. 15 will do 
on each count. Though I agree that the fines are far too heavy, I am of opinion that 
a fine of Rs. 50.for each offence willbe the minimum thinkable in, this case, as courts 
must necessarily make a distinction between sales of costly motcr cars, as here, 
irregularly, and sales of a petty- quantity of iron nails or vegetables, in awarding 
sentences. In the end, therefore, I modify the sentences imposed by the lower 
court into fines cf Rs. 50 on each count, or Rs. 150 in all for the three offences put , 
together. The excess fine of Rs. 600, paid already by the appellant, will be refunded 
to him. i : 


KS: 0 l 7 ——_ . ‘Sentencesmodified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ + Present :—Mr. Justice PaNcHAPAKESA AYYAR. 


Nagu Thevar and others l .. Petitioners * 
i š J. E eee y a : : $ 
Periakaruppa Thevan Respondent. | 


Criminal Procedure Code (V of 1898), section 203—Case -of alleged’ cheating by representation not properly 
understood and gone into by trial Magistrate and dismissal of complaint as civil matter—Propriety. 


Where.an alleged cheating by representation has not been properly understood and gone into by 
the trial Magistrate, the interests of justice and public interests require that it: should be gone into. 
‘The case regarding the alleged cheating ought to have been heard and it was not a case for dismissal 
under section 203, Criminal Procedure Code, as a civil matter. An order setting aside such dismissal 
is justified. - - - - -- tote - 


Z 





*Cr. R. C. No. 1145 of 1950. 
(Cr. R. P. No. 1074 of 1950). 
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2. Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying- 
that the.High Court will be pleased to revise the order of the Court of Sessions,, 
Mathurai derision in Cr. R. P. No, 11 of 1950 (City First Class Magistrate, 
Mathurai, in C.C. No. 346 of 1950.) 


T. S. Vaidyanatha Iyer for Petitioner. . . g 
‘The Public Prosecutor {V, T. Rangaswami Aiyangar) for the State. 
C. K. Venkatanarasimham for Respondent. 


The Court made the following | 


. . OrvEr.—This is certainly not a case for my interfering in revision with the 
learned Sessions Judge’s order setting aside the order of dismissal by the Magistrate.’ 
Here a deceit was alleged by the complainant, namely, that he was asked by the 
accused to admit payment of the consideration before the Sub-Registrar on a pro- 
mise to pay the consideration at once as soon as the document was registered and 
that he registered it and made that statement and parted with valuable properties 
‘which he would not have done but for such deceit. It is not a mere case where the 
consideration was promised to be paid later on, but finally not paid. This post-, 
ponement of payment in this: case relates to the payment promised at a panchayat 
subsequent to the alleged cheating. So the witnesses regarding the alleged cheating 
ought to have been heard; and it was not a case for dismissal urder section 203, 
Criminal Procedure Code, as a civil matter. The learned counsel for the petitioner , 
relied on the rulings in Krishna Pillai and others1, In re and in Criminal Revision 
Case No, 925 of 1946. I have looked into them. „They will not apply to a 
dismissal cfa case under section 203, Criminal Procedure Code, in a case like this, 
Certainly where an alleged cheating by a representation, as in this complaint, 
has not been properly understood and gone into by the trial Magistrate, the . 
interests of justice and public interests require that it be gone into. So the learned 
Sessions Judge’s crder was perfectly correct. This petition deserves to be and 
is hereby dismissed. ° 

K.S. , _ m Petition dismissed. : 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` PRESENT :—MR. Justice SOMASUNDARAM. 


Yalpanathan alias Govindaswami and others .. Petitioners. : 
Criminal Procedure Code (V of 1898), section 362 (4)—Obligation to frame a charge dispensed with in the . 
City—Desirability of legislation to remove distinction between Mofussil and City Magistrate in this respect. 


The dispensing with the obligation of Presidency Magistrates to frame a charge actually works. 
hardship to the accused if he is tried before the Presidency Magistrate in the City. The accused does. 
not know what exactly the charge against him is. Where the accused do not know whether the charge 

„is that they and others constituting five and more committed rioting or whether the accused alone- 
committed rioting because of the failure to frame a charge, the accused will have to be acquitted as 
there is a dikelihood of failure of justice. 


[Necessity for legislation to remove distinction and make procedure the same for Moffussil and. 
City pointed out.] ' : 

Petition under sections 435 and 439, Criminal Procedure Code, praying that. 
the High*Court'will pleased to revise the Order of the Fifth Presidency Magistrate: 
of the Court of Presidency Magistrates, Egmore, Madras, in, C.C. No. 812 of 1950.. 

J.S. Vedamanickam and C. V. Nilakantan for Petitioner, , 

The State Prosecutor (S. Govind Swaminathan) for the State.. 


The Court delivered the following 


f = Jupemenr,—The petitioners in this case are accused 1 to 3 and 7. They along 
with x11 others were charge-sheeted by the police but the Magistrate discharged 
the other 11 accused and convicted the petitioners alone for. offences under sections. 





; a “a. (1922) 43 M.L.J. 555. i 
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147 and 323, Indian Penal Code and sentenced each of them to a fine of Rs. 25 on 
each count. i 2 a e - 
The main contention of the learned advccate for the petitioners is that the 
lower court having discharged 11 out of 15 persons charged before it, a charge for 
rioting against.the remaining four is unsustainable, because for rioting there must 
be at least five persons. It is true that a charge for rioting cannot be framed against 
four persons only. But if the charge is that these petitioners along with others, 
committed rioting then it would’ be a proper charge. But on account of the special 
privilege conferred on the Presidency Magistrates in the City, they need not frame 
a charge in non-appealable cases, though it be in a warrant case, a procedure which 
is different from: that enjoined on the Magistrates in.the mofussil. I have already 
pointed out in another case that it is unnecesary to maintain this distinction in 
the procedure between the Magistrate in the mofussil and the Magistrate in the 
City. Apart from the needlessness of the distinction the procedure actually works. 
hardship to the accused if he is tried in a case before the Presidency Magistrate 
in the Ciry of Madras. As the obligation to frame a charge is dispensed with in 
the city by virtue of clause 4 of section 362, the accused does not know'what exactly 
the charge against him‘is; as for instance in this case, the petitioners do not know 
whether the: charge is that the petitioners and others constituting five and more 
ctmmitted rioting or whether the petitioners alone committed rioting. In. the 
latter case they will have to be acquitted of rioting as four persons cannot in law 
commit ricting. In the former case if the evidence disclosed that more than four 
took part and the evidence is that these four along with others (who were not identi- 
fied satisfactorily, took part) then the four can be convicted of rioting. Now, om 
account of the failure to frame a proper charge, which procedure is sanctioned by 
clause (4) of scction 363, there is likelihood of failure of justice. What applies to the 
ckarge of rioting applies in this case-for the offence under section 323 as there is 
nothing to indicate as to whc ‘caused hurt to whom and whose hurt is the subject 
of the charge, so that the accused may meet it. Ifthe petitioners are to be ecquitted. 
in this case, it is sclely due to the failure to frame a proper charge which it is the 
obligation of a Magistrate in the mofussil to do but of which the Magistrate in 
the city is relieved, ` : : E 


I recommend to the Legislature to do away with this distinction and make the 
procedure the same for the Mofussil and City Magistrates. ; 


On account of the failure to frame proper charges, the petitioners have to be 
‘acquitted and they are acquitted. The fines, if paid, will be refunded. 


K.S. , Accused acquitted. 


_ [THE SUPREME COURT OF INDIA] 
[Original Jurisdiction] f 
Present :—M. PATANJALI SASTRI, Chief Justice, MEHRCHAND MAHAJAN, 
B. K. Muxueryea, S. R. Das AND N. CHANDRASEKHARA AIYAR, JJ. e a 


Dattatraya Moreshwar Pangarkar ‘ e. Petitiqner* 


0. Pg 3 x 
The State of Bombay and others m = ..- Respondents, 


Preventive Detention Act (IV of 1950)—Section 11—Confirmation of detention—Direction Sor continuation 
of detention or ‘pecification of the pu of continuation of the detention—Necessity—Constitution'of India (1959), 
Article 166—Non-compliance with—Effect. z _ 


In an application under Article 32 of the Constitution of India complaining about an a'leged 
illegal detention the validity of the detention was challenged on the grounds that the State had failed 
to comply ‘with the requirements of section 11 (1). of the amended Preventive Detention Act in that 
at the time of confirming the detention order it omitted-to specify the period during which the detention 
would continue and ‘that the order of confirmation was not in proper legal form, in that ‘it was not. 
expressed to be made in the name of the Governor as required by Article 166 (1) of the Constitution. - 
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Held: Per Das, J. (Patanjali Sastri, C.F. agreeing with him).—It is not necessary to include a 
direction for the continuation of the detention in the decision confirming the detention order. Ona 
proper construction of section 11 (1) of the Preventive Detention A ^t a specification oft e period ‘of 
continuation of the detention is not necessary, however desirable one may consider it to be. 


Strict compliance with the requirements of Article 166 gives an immunity to the order in that 
it cannct be challenged on the ground that it is not an order made by the Governor. If, therefore, the 
requirements of that Article are not complied with, the resulting immunity cannot be claimed by the 
State. This, however, does not vitiate the order itself. While the Preventive Detention Act requires 
an executive decision for the confirmation ofan order of detention under section 11 (1) that Act 
does not itsel{*prescribe any particular form of expression of that executive decision. An omission 
to comply with the provisions of Article 166 does not render the executive action a n Ility. All that 
the procedure established by law requires is that the appropriate Government must take a decision 
as to whether the detention order should be confirmed or not under section 11 (1). If such a decision 
hes peen in fact taken by the appropriate Government there is no breach of the procedure established 
by law. 


Per Mukherjea, J. (Chandrasekhara Aiyar, F., agreeing with him)—Section 11 (1) of the Preventive 
Detention Act does contemplate that a period should be mentioned during which further ‘detention 
of the detenu is to continue and the Government should see that no omission occurs in this respect, 
but it cannot be that this omission alone would make the order a nullity which will justify us in 
releasing the detenu. : pe 


It cannot be said that section 11 (1) of the Preventive Detention Act does not contemplate the 
passing of a formal order. But Article 166 (1) is directory and not imperative in its character. It 
prescribes a formality in the doing of a public act and an order under section 11 (1) even though 
it has not been expressed to be made in the name of the Governor cannot be held to be a nullity. > 


Per Mahajan, J. (contra)—It is the intention of the law that when a report of the Advisory Roard 
reaches the Government it has to come to a decision and pass an order in accordance with that decision 
against the detenu to the effect that in view of the report of the Advisory Board the detention order is 
continued for a certain period. The non-determination by the Government of the period of the contie 
nuance of the detention operates prejudicially against the detenu and makes the detention illegal. 

Under Article 32 of the Constitution of India for a writ in the nature 
of habeas corpus. 


Bawa Shiv Charan Singh, Advocate, amicus curiae for the Petitioner (Petitioner 
alsò present). i ; : 


M. C. Setaluad, Attorney-General for India (Jindra Lal, Advocate, with him) 
for Respondents. 


The Court delivered the following Judgments : 


Das, F.—This is an application under. Article 32 of the Constitution 
for the issue of a' writ in the nature of habeas corpus and for the immediate release of 
the petitioner who is alleged to have been kept in illegal detention in Baroda 
Central Prison. 


On 15th February, 1951, the petitioner was arrested under an order made on 
13th February, 1951, by the then District Magistrate, Surat, in exercise of powers 
conferred on him by the Preventive Detention Act, 1950. A copy of the said 
order was served on the petitioner at the time of his arrest. On the same date 
grounds of detention were served on the petitioner as required by section 7 of the 
Act. It was specifically mentioned in the grounds that it was not in the public 
interest to disclose further facts. The petitioner moved the High Court of Bombay 
under Article 226 of the Constitution complaining that his detention was illegal 
and praying that he should be forthwith released. In that application one of the 
points urged was that the grounds in support of the detention were false, vague, 
and fantastic and that the detention order was made in bad faith. Two.affidavits 
were filed on behalf of the State in support of the detention order. That appli- 
cation was on 17th April, 1951, dismissed by the Bombay High Court. In the 
meantime, the case of the petitioner was placed beforc the Advisory Board, which, 
on 5th:April, 1951, made a report stating that in its opinion, there was sufficient 
cause for-the detention cf the petitioner. According to the affidavit, of Venilal 
Tribhovandas Dehéjia, Secretary to the Government of Bombay, Home Depart- 
ment, filed in. answer to the present application, this report of the Advisory Board - 
was placed before the Government, and, on 13th April, 1951, the Government 
decided to confirm the order of detention. This decision was, on 28th April, 
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1951, communicated to the District Magistrate, Surat, in a confidential letter in 
the terms following : i z ea ge 
- ` CONFIDENTIAL LETTER. 2% . 
No. B. D. II/1042-D (11). - Home Department (Political) - 
A ss i Bombay Castle, 28th April, 1951. 
o 
The District Magistrate, 
a $ Surat. 
Supjecr :—Preventive Detention Act, 1950 





Review of detention orders issued ‘under the— . 
Reference your letter No. Pol. 1187/P, dated the 28rd February 1951, on the subject noted above 
2. In accordance with section 9 of the Preventive Detention Act, 1950, the case of detenu Shri 
Dattatraya Moreshwar Pangarkar was placed before the Advisory Board which has reported: that 
there is sufficient cause for is detention. Government is accordingly pleased to confirm the detention 
order issued against the detenu. Please inform the detenu accordingly and report compliance. 
3. The case papers of the detenu are returned herewith. i 
k Sd. G. K. Kharkar, 
` _ for Secretary to the Government of Bombay, 
. Home Department. 


It also appears from the aforesaid affidavit that Sri G. K. Kharkar who signed 
the letter for the Secretary to the Government of Bombay, Home Department, 
was at the time an Assistant Secretary and, as such, was, under Rule 12 of the 
Rules of Business made by the Government of Bombay under Article 166 of the 
Constitution authorised to sign orders and instruments of the Government of 
Bombay. i 

The petitioner. has now moved this Court under Article 32 of the Consti- 
tution complaining. that he is being unlawfully detained. The only question .is 
whether he has been deprived of his personal liberty in accordance with procedure 
established by law. He is said to be detained by the State in exercise of powers 
conferred on it by the Preventive Detention Act, 1950, as amended in 1951. The 
State must, accordingly, satisfy us that the procedure established by law has been 
strictly followed. Although a supplementary petition has been filed in this Court 
complaining that the grounds supplied-to him are false, vague, lacking in parti- 
culars and insufficient to ‘enable the petitioner to make an effective representation 
against the order of detention, it has not, however, been pressed before us by 
learned counsel appearing as amicus curiae in support of -the application. At the 
hearing before us, learned counsel has confined his arguments to challenging the 
validity of detention of the petitioner on two grounds, namely, (1) that the State 
‘Government has failed to comply with the requirements of section 11 (1) of the 
amended Act in. that at the time of confirming the detention order it omitted to 
epecify the period during which the detention would continue, and (2) that the 
order of confirmation is not in proper legal form, in that it is not expressed to be 
made in the name of the Governor as required by Article 166 (1) of the Constitution, 


Ground No. 1. ‘The validity of this ground of attack depends on a ‘proper 
understanding of section 11 (1) of the Prevention Detention Act, which, as amended; 
runs as follows: . . ` 
, “ (1) In any case where the Advisory Board has reported that there isin its opinion’ sufficient 
cause for the detention of a person, the appropriate Government may confirm the detention order and 
continue the detention for such period as it thinks fit ”. 
The argument is that the sub-section contemplates a decision containing two 
things, namely, (1), a confirmation of the detention order and (2) a direction for 
the continuation of the detention. I do not think this argument is sound, for if 
the intention were that both the things should be included in an order then the 
sub-section would have been -worded-differently. It would have ended by- saying 
tat: . Saa a ` M pe Same, ae aA ne 
“ the appropriate Government may make an order confirming the detention order and, conti 
ming the detention for such period as it thinks fit.” i E ; 


x 
. 
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Grammatically section -11 (1) confers two powers, namely (1) the appropriate 
Government may confirm the detention order and (2) the appropriate Government 
may continue the detention for such period as it thinks fit. The confirmation of 
the detention order certainly contemplates the taking of an executive decision, 
but the detenu being already in custody and the detention order being confirmed 
his detention continues automatically and, therefore, no further executive decision 
is called fox to continue the detention. It follows that it is not necessary to include 
a direction for the continuation of the detention in the decision confirming the 
detention order. Ana a 


` 


It is next suggested that the words “‘such.period ” in the sub-section clearly 
imply that it is necessary to specify the period during which. the detention would 


continue, for if the intention. of Parliament were otherwise, ‘the section would 


have stopped after the words “ may- continue his' detention.” It is urged that if, 


as held by this Court in Petition No.-308 of 1951 (Mckhan Singh ‘Tarsikka v. . The 
State of Punjab), it is illegal, after the amendment of the Act,.to mention’ any 
period of detention in the initial. order ‘of detention made under section 3 of the 
Act and if no period of detention need bs mentioned at the time of confirmation 
under section 11 (1) then “he appropriate Government will, after confirmation, 
lose sight of the case and the detenu will be detained indefinitely. It is suggested 
that if two constructions are possible, the one that advances the interests of the 
subject should be adopted. I do not think that two constructions are possible 
at all or that the suggested construction will be of any advantage to the detenu 
for reasons which I proceed to state briefly. , - 


There can be no two opinions that detention without trial is odious at all 
times and that it is desirable, therefore, in cases of preventive detention that a 
definite period of detention should, if possible, be specified. But whether the 
Act, on a true construction of it, requires such a specification of period is an entirely 
different question and to answer that question regard must be had to the actual 
language used in the Act. If the intention of Parliament were that the pesiod 
during which the detention would be continued must be specified then the sub- 
section 11 (1) would have empowered the appropriate authority to continue the 
detention for such period, “‘as it thinks fit to specify ” instead of “as it thinks fit.” 
Further, the notion that non-specification of the period will continue.the deten- 
tion for an indefinite period need not oppress us unduly because the Act itself 
being of a limited duration such detention must necessarily come to an end on the 
expiry of the Act. In A. K. Gopalan’s case, Kania, C.J., at p. 126 said: © ..ì 

. ~~ Tt was argued that section 11 of the impugned Act was invalid as it permitted the continuance 
of the detention for such period as the Central Government or the State Government thought fit. This 
may*mean an indefinite period. In my opinion; this argument has no substance ‘because the Act 


has to be read as a whole. The whole life of the Act is for a year and therefore the-argument that the 
detention may be for an indefinite period is unsound.” 


To the like effect were the following observations of Mahajan, J., at page 232: | 
“ Section 11 of the: Act was also impugned on the ground that it offended against the Consti- 
tution inasmuch as it provided for preventive detention for an indefinite period. This section in my 
opinion*has to be read in the background of the provision in sub-clause (3) of section 1 of the Act ` 
which says that the Act will cease to have effect on ist April, 1951 ”. 
These observations were made on section 11 of the Act, asit stood before the amend- 
ment of the Act: That section has been substantially, if not verbatim, reproduced 
in section 11 (1) of the amended Act and accordingly the above observations will 
apply to the present section 11 (1) with equal force and cogency. Indeed in 
S. Krishnan v. The State of Madras®, Sastri, J., as he then was, expressed himself 
as follows in connexion with the present section 11 (1): f ; 


“The objection to the validity of section 11 (1) can be disposed of jn -a few words. The argu- 
ment is that the discretionary power given to the appropriate Government under that sub-section 





1. Since reporte l in (1951) S. C. J. 835. 3. (1931) S.C.J. 453 : (1951) 2 M.LJ: io5 : 
. 2. (1950) S.C.J. 174: (1950) 2 M.L.J. 42: (1951) S.G.R. 621 at p. 629.- > Maa i 
{:1950) S.C.R. 88. e S 3 E 
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to continue ‘the detention “ for such period as it thinks fit? authorises. preventive detention for ah 
indefinite period, which is contrary to the provisions of Article 22 (4). But,-if, as already observed, 
‘the new Act is to be in fotce only up to rst April, 1952, and no detention under the Act can continue 
‘thereafter, the discretionary power could be exercised only subject to'that over-all limit.” _ -5 
Two points clearly emerge out of these observations as I comprehend them. The 
very argument-as to the invalidity of the section could not be raised at all except 
on the basis that the section, by itself and on a true interpretation of it, permitted 
‘an indefinite detention. In the second place, this argument was met by the 
Court, not by saying that that was not the correct meaning of the section and 
‘that on the contrary the words ‘‘such period ” necessitated the fixation of a definite 
period of detention but, by saying that the life of the Act. being limited, the dura- 
‘tion of detention permitted by the section was in any event.co-terminous with 
ithe life of the Act and could not go beyond it. This answer of the Court makes it 
-clear that the Court fully recognised that the section, by itself and on its true 
interpretation sanctioned an indefinite detention but held that that contingency had 
“been averted by the fact that the Act itself was of a limited duration. It is said that 
the section should be construed irrespective of whether it occurs in a temporary 
-statute or a permanent one, and it is urged that if the statute were a permanent 
-one the section, on the aforesaid interpretation, would have permitted an indefi- 
nite detention. The answer is given by Mahajan, J., in the following passage in his 
judgment in S. Krishnan v. The State of Madras? with which I concurred : 

- “Jt may be pointed out that Parliament may well have thought that it was unnecessary to fix 
-any maximum period of detention in the new statute which was of a temporary nature and whose 
own tenure of life was lmited to one year. Such temporary statutes cease to have any effect after 
. they expire, they automatically come to an end at the expiry of the period for which they have been 
„enacted and nothing further can be done*under them. The detention of the petitioners therefore is 
‘bound to comie to an end automatically with the life, of the statute and in these circumstances 
‘Parliament may well have thought that it would be wholly unnecessary to legislate and provide a 
‘maximum period of detention for those detained under this law.” oo 2 
For all I know such drastic and extensive power to continue the detention as long 
.as it may think fit may not be given by Parliament to the executive Government 
in'a permanent statute. But if it does think fit to do so, it will not be for the 
‘Court to question the knowledge, wisdom or patriotism of the Legislature and to 
permit its dislike for the policy of the law to prevail over the plain meaning of 
‘the language used by the Legislature. Apart from this consideration, there is a. 
period specified in the sub-section itself, for as soon’ as the appropriate Govern- 
ment will cease to think fit to continue the detention it will revoke the detention 
-order under section 13 and the period of detention will automatically come to an 
-end. Again, if the idea of indefinite detention were so repugnant as to induce us 
to construe sub-section 11 (1) by reading into it the requirement that the period of 
detention must be-specified at the time the order of detention is confirmed, it will 
‘lead us to a situation which cannot be maintained in view of a decision of this 
Court. The section, it will be noticed, does not authorise the appropriate Govern- 
ment to i í 

k & continue the detention for such. period as it thinks fit from time to time.” g 
“Therefore, the power conferred on the appropriate Government by this sub- 
-section will be exhausted by its single exercise and it will not be possible tg extend 
the period of detention any longėr. This view: of the matter will, however, run 
-counter ` to our decision in Chakar Singh v. The State of Punjab?, where 
it has been held that there is nothing in section’ 11. (1) to. prevent the 
appropriate Government from directing the detention of a person to- continue 
“further so long as the period fixed by the previous order has not expired ‘and the 
person: has not been released. According to this decision the appropriate Govern- 
‘ment may direct ‘the deténtion to continue even after the ‘expiry of the period 
fixed by the order confirming the detention order or-any subsequent order provided 
-such directions are given before the expiry of the period fixed by the immediately 
-preceding order. From what source. does the. appropriate Govefnment derive 
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its power to direct the further continuation of the detention after having, in the 
‘order of confirmation, once specified the period of detention ? Section 13 of the 
Act gives power to the appropridte Government to revoke or amend a detention. 
order which must mean the initial order of detention under section 3 of the Act 
but not an order made under section 11 (1) confirming a detention order or fixing 
a period of detention. Therefore, the authority to extend the period of detention. 
previously fixed which, in view of our decision must be held to exist, will have 
‘to be derived from the very words “may continue such detention for such period 
as it thinks fit.” It follows, therefore, that the- specification of the period of 
detention does not destroy or abridge the wide over-all power cf the appropriate 
Government to direct the continuation of the detention as long as it thinks fit. 
If the specification of the period of detention is not at all sacrosanct and the appro- 
priate Government may nevertheless continue the detention as long as it thinks fit 
to dc so, why is the specification of a period to be regarded as vitally or at all 
necessary ? So far as the detenu is concerned, his detention will not be any more 
definite ‘and less irksome if it is open to the appropriate Government to continue the 
detention by an indefinite number of orders made from time to time until the expiry 
of the Act itself by efflux of time in the case of a temporary statute or by its repeal 
in the case of a permanent Act. It is said that if we insist on a specification of a 
definite period when the confirmatory order is made and thereafter each time the 
period of detention is extended then the appropriate Government will have to- 
` apply its mind to the case of the detenu before it. will make an order for further 
continuation of the detention, but that if we say that no time need be specified, the 
appropriate Government will lose sight of the case and- the detenu will be detain- 
ed indefinitely. I do not see why we should impute such dereliction of duty to. . 
the appropriate Government ; but even if we do so and insist on the specification 
of the period of detention we shall perhaps be driving the appropriate Govern- 
ment to fix the longest permissible period of detention ending with the expiry of 
the Act itself and then to lose sight of the case of the detenu. That, I apprehend, 
will do no good to the detenu. Section 13 gives ample power to the appropriate 
Government to revoke the detention order at any time and it is expected that it 
will apply its mind to each case and revoke the detention order and release the 
detenu as soon as it is satisfied that his detention is no longer necessary. In any 
event, the considerations of hardship urged upon us may make it desirable that a 
period of detention should be fixed but this cannot alter the plain meaning of the 
language of the section. The Court is not concerned with any question of policy. 
It has to ascertain the intention of the Legislature from the language used in the 
Act. In my judgment, on a proper construction of section 11 (1), a specification 
of the period of continuation of the detention is not necessary, however desirable 
one may consider it to be. ` 


Ground No. 2: On this head the argument of learned counsėl for the peti- 
tioner is that no valid order of confirmation has been made in proper legal form at 
all and that a confidential communication from the Home Department ‘to the 
District Magistrate cannot be regarded as an order under section 11 (1) of the Act. 
Learned Attorney-General urges that section 11 (1) of the Act contemplates only 
ithe taking of an executive decision, namely, the confirmation of the detention. 
‘order and contends that the sub-section does not contemplate the making of a 
formal order. He draws our attention to section 3 of the Act which expressly re- 
fers to an order of detention and points out that section 11 (1) does not refer to 
any order of confirmation. Reference may, however, be made to section 13 which 
‘authorises the appropriate Government to revoke or modify the order of detention. 
In'this section also there is no reference to any order of revocation or modification 
but nevertheless revocation or modification must imply an executive decision.. 
Under section 11 (1), as under section 13, the appropriate Government has to apply 
its mind and come to a decision. Whether we call it an order or merely an exe- 
cutive action makes no difference in the legal incidents of the decision. Section 
Ir (1) plainly requires an executive decision as to whether -the detention order 
should or should not be confirmed.. The continuation of the detention as a physical! 
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fact automatically follows as a consequence of the decision to confirm the deten- . 
tion order and, for reasons stated above, does not require any -further executive 
decision to continue the detention. It follows, therefore that the Preventive De- 
tention Act contemplates and requires the taking of an executive decision either for 
‘confirming the detention order under section 11 (1) or for revoking or modifying 
the detention order under section 13. -But the Act is silent as to the form in which 
the executive decision, whether it is described as an order or an executive action, 
is to be taken. No particular form is prescribed by the Act at all and the require- 
ments of the Act will be fully satisfied if it can -be shown that the executive deci- 
sion has in fact been, taken. It is at this stage that learned counsel for the peti- 
tioner passes on to Article.166 of the Constitution and contends that all executive 
action of the Government of a State must be expressed and authenticated in the 
manner therein provided.- The learned Attorney-General points out that there is 
a distinction between the taking of an executive ‘decision and giving formal ex- 
pression to the decision so taken. Usually executive. decision is taken on the 
office files by way of notings or endorsements made by the appropriate Minister or 
officer. If every executive decision has to be given a formal expression the whole 
governmental machinery, he contends, will be brought to a standstill. I agree that 
every executive decision need not be formally expressed and this is particularly 
so when one superior officer directs his subordinate to act or forbear from acting 
in a particular way, but when’ the executive decision affects an outsider or is 're- 
quired to be officially notified or to be communicated it should normally be ex- 
pressed in the form mentioned in Article 166 (1), i.e., in the name of the Governor. 
Learned ‘Attorney-General then falls back upon the plea that an omission to make 
and authenticate an executive decision in the form mentioned in Article 166 does 
not make the decision itself illegal, for the provisions of that Article, like their 
counterpart in the Government of India Act, are merely directory and not manda- 
tory as held in 7. K. Gas Plant Manufacturing Co. (Rampur) Lid. and othersv.The King- 
Emperor’. In my opinion, this contention of the learned Attorney-General 
must prevail. It is well settled that generally speaking the provisions of a statute 
creating public duties are directory and those conferring private rights are imper- 
ative. When the provisions of a statute relate to the performance of a public duty 
and the case is such that to hold null and void acts,done in neglect of this duty 
would’ work serious general inconvenience or injustice to persons who have no 
control over those entrusted with the duty and at the same time would not pro- 
mote the main object of the Legislature, it has been the practice of the Courts to 
hold such provisions to be directory only, the neglect of them not affecting the 
validity of the acts done. The considerations which weighed with their Lordships 
of the Federal Court in the- case referred to above in the matter of interpretation 
of section 40 (1) of the gth Schedule to the Government of India Act, 1935, appear 
to me to apply with equal cogency to Article 166 of the Constitution. The fact 
that the old provisions have been split up into two clauses in Article 166 does not 
appear to me to make any difference in the meaning cf the Article. Strict com- 
pliance with the requirements of Article 166 gives an immunity to the order in 
that it cannot be challenged on the ground that it is not an order made by the 
Governor. If, therefore, the requirements of that Article are not complied with, 
the resulting immunity cannot be claimed by the State. This, however, does not 
vitiate the order itself. The position, therefore, is that while the Preventive De- 
tention Act requires an executive decision, call it an order or an executive action, 
for the confirmation of an order of detention under section 11 (1) that Act does 
not itself prescribe any particular form of expression of that executive decision. 
Article 166 directs all executive action to be expressed and authenticated in the 
manner therein laid down but an omission to comply with those provisions does 
not render the executive action a nullity. Therefore all that the procedure estab- 
lished by law requires is that the appropriate Government must take a decision 
as to whether the detention order should be confirmed or not under section 11 (1). 
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. That such a decision has been in fact taken by the appropriate Government is 
‘amply proved on the record. Therefore, there has been, in the circumstances of 
-this case, no breach of the procedure established by law and the present detention 
of the’ petitioner cannot be called in question. 


"For the reasons stated above, in my opinion, this application must fail. 
Patanjali Sastri, C.F-—I agree with the judgment just delivered. by my learned 
‘brother Das and I have nothing to add. 


_ Mukherjea, F—In my opinion this application should be dismissed and I deem 
it proper to state succinctly my own views on the questions that have been raised 
in the case. . . 


The validity of the detention of the petitioner has been challenged before 
us on a two-fold ground. The first ground urged is that it was imperative on 
‘the part of the appropriate Government, when it confirmed the order of detention 
under section 11 (1)’of the Preventive Detention Act, to specify the period during 
which the detention was to continue ; and an omission to state the period vitiates 
the order. The other contention raised is that the order of confirmation not 
being expressed to be made in the name of the Governor, as is required under 
Article 166 (1) of the Constitution, is void and inoperative. . 


. So far as the first ground is concerned, it would be necessary to advert to 
the language of section’ 11 (1) of the Preventive Detention Act which runs: as 
follows :— sa i : f , 
“11, Action upon the report of Advisory Board.—(1) In any case where'the Advisory Board 
‘has reported that there is in its opinion sufficient cause for the detention of a person, the appropriate 
‘Government may confirm the detention order and continue the detention of the person concerned for 
such period as it thinks fit.” i : `y 
It is to be noted that section 3 (1) of the Preventive Detention -Act under 
. which thé initial order of detention is made is worded differently in this’ respect 
and it merely empowers the Central Government or the State Government, as the 
case may be, to' make order, under the circumstances specified ‘in the section; 
‘directing that a person be detained ; and nothing is said about the period for 
which such detention should be directed. It is now settled by a pronouncement? 
of this court that not only it is. not necessary for the detaining authority to 
mention the period of detention when passing the original order under section 3 (1) 
of the Preventive Detention Act, but that the order would -be bad. and 
illegal if any period is specified, as it might prejudice the case of the detenu when 
it goes up for consideration befcre the Advisory Board. The Advisory Board 
again has go- to express its opinion only on’ the point as to whether there, is 
sufficient cause for detention of the person concerned. It is neither called upon 
nor is-it competent to say anything regarding the period for which such person 
should be detained. Once the Advisory Board expresses its view that there is 
sufficient cause for detention at the date when it makes its report, what action is 
to be taken subsequently is left entirely to the appropriate Government and it can 
‘under section 11 (1) of the Act ; . 
: “confitm the detention order and continue the detention of the person concerned for such 
‘period as it thinks fit.” - : ? 
An my opinion, the words “for such period as it thinks fit’ pre-suppose and imply 
that after receipt of the report of the Advisory Board the detaining authority has to 
make up its mind as to whether the original order of detention should be confirmed 
and if s0, for what further. period the detention is to continue. Obviously that is 
‘the proper stage for making an order or decision of this description as’the irivesti- 
gation with regard to a particular detenu such as is contemplated by the Preventive 
-Detention Act is then at an end and the appropriate Government is in full possession 
of all the materials regarding him,. It could not have been in the contemplation 
Le A 
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3 (1); of the Act. ’ I'do'not think that once the appropriate Government in making 
the order under section 11 (1) specifies the period during which the detention‘of the 
‘at a subsequent’ time if it considers necessary. 
In my opinion, section. 13 ofthe Act gives very wide powers to the déefaining autho- 


quite in‘accordance with the view taken by this court in Chakar Singh v. The State 
of Punjab}, hes . . is 
The question now is whether the omission to state the period of furthe 
detention while confirming the detention order under section 11 (1) of the Preven- 
tive Detention Act makes the detention illegal? The point is not free from doubt, 
.Þut having regard to the fact that the new Preventive Detention Act is a tempor- 
ary statute which was to be in force only up to the rst of April, r952 and has only ° 
‘been recently extended to a further period of six months, and no detention under 
the Act can continue after the date of expiry of the Act, I am inclined to hold 
that non-specification of the further period in an order under section 11 (1) of the 
Act does not make the order of detention.a nullity. If no period is mentioned, 
the ‘order might be’taken. to imply that it would continue: up to the date of the 
‘expiration of the Act itself when all detentions. made under it would automati- 
cally come to an end. Of course, the..appropriate Government is always at 
‘liberty to terminate the order of detention earlier, if it considers proper, in exet- 
cise of its gerieral powers under section ‘13. of the Act. I am not much impressed 
_by the argument that the non-mentioning of the period in the order of confirma- 
-tion’ is likely to cause serious prejudice to the interests of the detenu. It may be 
‘that ifa period is mentioned, the attention of the Government is likely to be drawn 
to the case near about the time when the period is due to expire and the facts 
of the case may be reviewed by the appropriate authority at that time before it 
-decides to extend, the detention any further; but it seems to me to be clear from 
the provision of section 13 that the Act contemplates review of individual cases 
by the appropriate Government from time to time irrespective of any period being ` 
‘mentioned*in the order of detention. It can legitimately be expected that the 
detaining authority would discharge the duties which are imposed upon it, but 
even if it does not, there is nothing in the law which prevents it from fixing the 
period of detention up to. the date of expiry of the Act itself, which is by no means 
a long one, and in that case the court would obviously be powerless to give any 
relief to the detenu. It is perfectly true that an order for detention for an indefinite 
period is repugnant to all notions of democracy and individual liberty, but the 
indefiniteness in the-case of an order made under section 11 (1) of the Preventive 
Detention Act is in a way cured by the fact that there is a limit set to the duration 
of the Act itself, which automatically prescribes a limit of time beyond which the 
order cannot operate. In my opinion, section 11 (1) of the Preventive Detention 
-Act does contemplate that a period should be mentioned during which the further 
-detention of the deténu is to continue and the Government should see that no omission 
occurs in this respect, but I zm unable to Hold that this-omission alone would make 
‘the order a nullity. which will justify us in releasing the detenu. ea 


. The other, question for consideration is, whether. the order is invalid by reason 
‘of the fact that it has not been expressed in the manner laid down in Article 166 
“of the Constitution. “Article 166 runs as follows : ; . aac 
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“166 (1). All executive action of the Government of a State shall be expressed to be taken 
in the name of the Governor. 


(2). Orders and other instruments made and executed in the name of the Governor shall be 
authenticated in such manner as may be specified in rules to be made by the Governor, and the validity 
of an order or instrument which is so authenticated shall not be called in question on the ground 
that it is not an order or instrument made or executed by the Governor. 


(3). The Governor shall make rules for the more convenient transaction of the business of the 
‘Government of,the State, and for the allocation among Ministers of the said business in so far as it is 
not business with respect to which the Governor is by or under this Constitution required to act in 
his diserction.” 

In the case before us the order confirming the detention purports to be 
signed by Mr. G. K. Kharkar, for the Secretary to the Government of Bombay, 
Home Department. The affidavit filed in this case by V. T. Dehejia shows that 
Mr. Kharkar was then the Assistant Secretary to the Home Department-and was 
authorised under the rules framed under Article 166 (3) of the Constitution by 
‘the Governor of Bombay to sign orders and instruments fcr the Government of 
Bombay. The order admittedly is not expressed to be made in the name of the 
Governor and if Article 166 (1) of the Constitution applies to this case, it certainly 
` does not fulfil the requirement of that provision. To get round this difficulty 
the learned Attorney-General has put forward a two-fold argument. He hag 
’ argued in the first place that Article 166 (1) of the Constitution applies to a case 
where the executive action has got to be expressed in the shape of a formal order ; 
and it is only such order that requires authentication in the manner laid down in 
clause (2) of the Article. Section 11 (1) of the Preventive Detention Act, it is 
said, does not necessitate the passing of a formal order at all. It is enough if the 
detaining authority decides by any form of executive action that the original order 
of detention should be confirmed. The other argument put forward is that the 
provisions of clauses (1) and (2) of Article 166 are directory and not mandatory 
in the sense that even if a particular order is not expressed or authenticated in the 
way mentioned in these provisions, it would not be an ineffective or invalid order 
provided it is proved to have been made by the proper authority to whom that 
particular business has been allocated by the rules framed under clause (3) of 
Article 166. The only result of such omission may be that the order would not 
enjoy an immunity from challenge on the ground specified in clause (2) of the 
Article. ` ` i i 


So far as the first point is concerned, it seems to me to be quite correct to hold 
that Article 166 (z) of the Constitution is confined to cases where the executive 
action requires to be expressed in the shape of a formal order or notification or any 
other instrument. I cannot, however, agree with the learned Attorney-General 
that section rı (1) of the Preventive Detention Act does not contemplate the passing 
ofa formal order. It is true that section 11 (1) does not speak of an order of confir- 
mation but when there is an-initial order of detention made under section 3 of the 
Preventive Detention Act, it could normally be confirmed only by passing another 
order. This would be clear from the provision of section 13 of the Act which em- 
powers the detaining authority to revoke or modify a detention order any time it 
chooses. +Neither revocation nor modification is possible without any order being 
made to that effect and yet section 13 like section 11 (1) does not speak of an order 
atall. The first contention of the Attorney-General therefore cannot succeed. - 


The other contention raised by the learned Attorney-General involves con- 
-sideration of the question as to whether the provision of Article 166 (1) of the Consti- 
tution is imperative in the sense that non-compliance with it would nullify or in- 
validate an executive action. The clause does not undoubtedly lay down how an 
executive action of the Government of a State is to be performed ; it only prescribes 
the mode in which such act is to be expressed. The manner of expression is ordi- 
narily a matter of form, but whether a rigid compliance with a form is essential 
to the validity of an act or not depends upon the intention of the Legislature. Various 
tests have been formulated in various judicial decisions for the parpose of deter- 
mining whether a mandatory -enactment ‘shall be considered directory only or 
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obligatory’ with an. implied nullification for disobedience. It is unnecessary for 
our present purpose to discuss these-matters in detail. In my opinion, Article 166 
of the Constitution which purports to lay down the procedure for regulating business 
transacted by the Government of a State should be read as a whole. Under clause 
(3) the Governor is to make rules for the more convenient transaction of such 
business and for allocation of the same among the Mnisters in so far as it does not 
relate to matters in regard to which the Governor is required to act in his discretion. 
It is in accordance with these rules that business has to be transacted But what- 
ever executive action is to be taken by way of an order or instrument, it shall be 
expressed to be taken in the name of the Governor in whom the executive power 
of the State is vested and it shall further be authenticated in the manner specified 
in the rules framed by the Governor. Clauses (1) and (2) of Article 166 in my 
opinion are to be read together. Clause (1) cannot be taken separately as an 
independent mandatory previsior. detached from the provision of clause (2).° While 
clause (1) relates to the mode of expression of an executive order or instrument, 
clause (2) lays 'down the way in which such order is to be authenticated, and when 
both these forms are complied with, an order or instrument would be immune 
from challenge in a court of law on the ground that it has not been made or executed 
by the Governor of the State. This is the purpose which underlies these provisions 
and I agree with the learned Attorney-General that non- -compliance with the 
provisions of either of the clauses would lead to this result that the order in question 
would lose the protection which it would otherwise enjoy, had the proper mode for 
expression and authentication been adopted. .It could be challenged in any court 
of law even on the ground that it was not made by the Governor of the State and 
in case of such challenge the onus would be upon the-State authorities to show affirma- 
tively that-the order was in fact made by the Governor in accordance with the 
rules framed under Article 166 of the Constitution. This view receives support 
from a pronouncement of the Federal Court in 7. K. Gas Plant Manufacturing Com- 
pany, Limited and others v. King-Emperor!, where a somewhat analogous provision 
contained in section 49 (1), Schedule IX of the, Government of India Act came up 
for consideration and the provision was held to be directory and not imperative. ` 


Even if clause (1) of Article 166 is taken to be an independent provision un-. 
connected with clause (2) and having no relation -to the purpose which is indi- 
cated: therein, I would still he of opinion that it is directory and not imperative 
in its character. It prescribes a formality for the doing of a public act. As has 
been said by Maxwell?, 

“ where the prescriptions of a statute relate to the ae of a-public duty and where 

the invalidation of acts done in neglect of them would work serious general inconvenience or injustice 
to persons who have no control over those entrusted with the duty without promoting the essential 
aims of the legislature, such prescriptions seem to be generally understood as mere instructions for 
the guidance: and Government of those on whom the duty is imposed, or in other words as directory, 
only. 
In ‘the present case the order under section 1r (1) of the Preventive Detention 
Act purports to be an order of the Government of Bombay’and is signed by the 
officer who was competent, to sign according to the rules framed by the Governor 
under Article 166,of the Constitution, and in these circumstances I am unable to 
hold that.the order is a nullity even though’ it has not been expressed to be made 
in the name.of the Governor.. The result is that both the grounds fail and the petition 
is dismissed. 

- Chandrasekhara Ayyar, F—I concur in the order just now pronounced by my 
learned brother Mukherjea, J., and I have nothing useful to add. 


Mahajan, "J.—The legality of the detention of the petitioners in all the above 
mentioned, petitions is challenged on two grounds, (1) ‘That the order of conti- 
nuance of the detention made under section 11 of the Preventive Detention Act, 
1950, as amended, does not peany the period of detention. (2) That it is not 
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expressed ‘‘in the name of the Governor” as required by Article 166 (1) of the: 
Constitution, The petitioners were informed through the. District Magistrate that 
Government had confirmed the detention orders but they were not told for what 
period their detentions were to continue. No order expressed in the manner con- 
templated by Article 166 (1) was served on them, . 


It was contended on behalf of the petitioners that the requirements of the 
Preventive Detention Act should be strictly complied with, that it was one of the 
requirements of section 11 of the Act that the Government should at the time of 
confirming the detention order specify the period of the continuance of such deten- 
tion and that non-compliance in this particular vitiated the continuance order. It 
was further urged that unless the order was expressed in the. manner required 
under Article 166 (1) of the Constitution and served on the person concerned it had 
no force. 


The learned Attorney-General contested both these contentions. He argued 
that it was not incumbent on government to make any formal order under section 
11 and all that the section contemplates is an executive action indicating an inten- 
tion of the government to confirm the detention order and continue the detention 
after receipt of the report of the Advisory Board, that there was nothing in the 
language of the section which obliged the government to specify the period of 
such detention and that any omission to mention the period would not make the 
continuation of the detention illegal. It was also argued that the action of the 
government under section 11 need not necessarily be expressed as required in Article 
166 (1), that these provisions were merely directory and not mandatory and had 
been substantially complied with. i 


For a proper appraisal of these contentions it is necessary to set’out the relevant 
provisions of the Constitution and of the Preventive Detention Act. Articles 22 (4). 
and (5) of the Constitution are in these terms :— 


“ (4) No law prividing for preventive detention shall authorise the detention of a person for a 
longer period than three months unless— 


(a) an Advisory Board consisting of persons who are, or have been, or are qualified to be 
appointed as, Judges of a High Court has reported before the expiration of the said period of three months 
that there is in its opinion sufficient cause for such detention. Satie ween rer ts 


5) When any person is detained in pursuance of an order made under any law providing for 
preventive detention, the authority making the order shall as soon as may be, communicate to such 
person the grounds on which the order has been made, and shall afford him the earliest opportunity 
of making representation against the order.” . 


Sections 3, 9, 10, 11 and 13 of the Preventive Detention Act provide as follows :— 


“3. The Central Government or the State Government may (a) if satisfied with respect to- 
any person that with a view to preventing him from acting in any manner prejudicial to . . eta 
it is necessary so to do, make an order directing that such person be detained.” 


“g. In every case where a detention order has been made under this Act, the appropriate: 
Government shall, within six weeks from the date specified in sub-section (2) place before an Advisory 
Board constituted by it under section: 8 the grounds on which the order has been made andthe repre-- 
sentation, if any, made hy the person affected by the order, and in case where the order had been: 
made by an officer, also the report made by such officer under sub-section (3) of section 3.” 


* ro. (1) the Advisory Board shall, after considering the materials placed before it and after- 
calling for such further information, as it may deem necessary, from the appropriate Government: 
or from the person concerned, and if in any particular case it considers it essential, after hearing him 
in person, submit its report to the appropriate Government within ten weeks from the date specified in: 
sub-section (2) of section g. ' ; 


(2) The report of the Advisory Board shall specify in a separate part thereof the opinion ‘of an 
Advisory Board as to whether or not there is sufficient cause for the detention of the person concerned.’” 


“xr. (1) In any case where the Advisory Board has reported that there ‘is in its opinion suffi- 
cient cause for the detention of a person, the appropriate Government may confirm the detention order- 
and continue the detention of the person concerned for such period as it thinks fit. ` 


(2) In any case where the Advisory Board has reported that there is in its opinion no sufficient. 
cause for the detention of the person concerned, the appropriate Government: shall revoke the detention: 
order and cause the person to be released forthwith.” ; age 
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* “13, (1) Without préjudice to the-provisions of section:21 ofthe General Clauses Act, 1897 
(X of 1897), a detention order may-at any time be revoked or modified, . . . . « « ; i 
i (2) ‘The revocation of a detention order shall not bar the making of a fresh detention order 
under section 3 against the same person.” ` : . E 
The answer to the first question depends on the construction to be placed 
upon the words “‘ such period as it thinks fit-” occurring in section 11 ofthe Act. The 
words have to be given their plain meaning irrespective of the circumstance that 
they occur in a temporary statute and have to be construed in the sme manner ` 
if they occurred in a permanent statute. . 


It has been held by this Court in Makkan- Singh Tarsikha v. State of 
Punjab,‘ that fixing of ‘the period of detention in the initial order of 
detention under section 3 is contrary to the scheme of the Act inasmuch as such 
a construction tends to prejudice the case of the detenu when placed before the 
Advisory Board. It was emphasised that before a person is deprived of his personal 
liberty, the procedure established by law must be strictly followed and must not be 
departed from to the disadvantage of the person affected. The language employed 
in section 11 of the Act is different from the language of section 3 and to my mind 
this difference indicates a contrary intention. The words “such period as it thinks. 
fit” have the meaning that government has to specify and fix the period of such 
detention. If these words were construed in the manner suggested by the learned 
Attorney-General, it will lead to the result that the Preventive Detention Act would 
authorise detention of a person without specification of the period of such detention, 
at any moment of time, subject of course to the over-all limit fixed for the life of the ` 
Act itself, and that the government would not be obliged to apply its mind to the, 
question of duration at all. Such a conclusion, to my ‘mind, has to be avoided unless: 
the language employed conclusively points to it. - 


Under the Constitution, the detention of a person under any law providing 
for preventive detention cannot be for a period of more than three months 
unless the Advisory Board is of the opinion that there is sufficient cause for the 
detention of the person concerned. The Constitution itself has specified the 
maximum limit of thé initial detention and detention for a period longer than 
three months can only be made on the basis of the report of the Advisory Board. 
The words “longer period than three months ” to my mind do not indicate that. 
the period can be of indefinite duration, as it could. be under the unique Regu- 
lation III of 1818. On the other hand, they indicate a specified period, though 
longer than there months. The Constitution visualizes, in my opinion, a period. 
of detention. initially for three months, which may subsequently be „extended _ for 
a further period of time ; but it rules out the idea of detention without a fixed. 
duration, i.e., with a beginning but without an end. Any notion of an indefinite 
period of deterition is wholly foreign to- a democratic Constitution like ours. 
As pointed out by me in Gopalan’s case®, the law of preventive detention: 
during peace times is an evil of necessity as it deprives a person of his personal’ 
liberty without a trial and even without a personal hearing and that being so 
the safeguards provided against unregulated executive action have to be construed. 
as widely as possible for the benefit of the person detained. The words’ “such 
period ” imply that there has to be a beginning and an end of that period ; in 
other words, it has to be for a certain duration ‘the extent depending on the plea- 
sure of the government. Though the government is entitled to fix the period of 
detention at its choice, it is bound to make a decision about it. If this was not the 
true import and meaning of the language employed in the section and the inten- 
tion was that the government need not specify the duration of the detention, the 
section, in my view, would have been drafted differently. There was no necessity 
to use the words “‘for such period as it thinks fit ” therein at all. -The intention 
would have been well expressed if the section was worded as follows :— ony 
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“ The appropriate Government may confirm the detention order”. : z 


It was on thesé lines that rule 26 of the Defence of India Rules was drafted and _ 
the same was the scheme of Regulation III of 1818. The warrant to the jailer 
in the regulation directed him to receive the person into custody and to deal with 
him in conformity with the orders of the Governor-General. The same phraseology 
could have been employed in section 11. 


It has been held by this Court in Chakar Singh v. The State of Punjab? that the 
power of the detaining authority under section 11 is not exhausted once it 
specifies’ the period of detention but’ that it can, before the expiration of 
the period initially fixed, direct the detention of a person to continue for a 
further period. I took this view for the simple reason that it was in: accord 
with the provisions of the General Clauses Act which provide that the authority 
which has the power to make a certain order or to give a certain direction has also 
the power before it becomes functus officio to revise and reconsider that order or to 
amend or to alter it. That decision does not by implication suggest that it was not 
obligatory on government to specify the period of detention under section 11. On 
the other hand, it presupposes that such a period should þe fixed but the government 
can change its mind if it considers necessary. 


The conclusion that the section authorises detention for an indefinite period 
was negatived by the late Chief Justice and by me in Gopalan’s case,” 
The learned Chief Justice in that case in dealing with section 11 made the following 
observations :— 


“ It was argued that section 11 of the impugned Act was invalid as it permitted the continuance 
of the detention for such period as the Central Government or the State Government thought fit. 
This may mean an indefinite period. In my opinion this argument has no substance because the Act 
has to be read as a whole. ‘The whole se of the Act is for a year and therefore the argument that 
t..e detention may be for an indefinite period is unsound.” 


In the same case I said as follows :— 


* Section 11 of the Act was also impugned on the ground that it offended against the Constitution 
inasmuch as it provided for preventive detention for an indefinite period. This section in my opinion 
has to be read in the background of the provision in sub-clause (3) of section 1 of the Act which says 
that the Act will cease to have effect on 1st April 1951.” 


In S. Krishnan v. The State of Madras*, the question of the validity of section 11, 
was again examined: The court took the view that the section was good. Bose, J., 
dissenting held that the section was bad as it provided for an indefinite period of 
detention. Patanjali Sastri, J., as he then was, and with whom the learned Chief 
Justice agreed as to the validity of the section observed as follows :— 


“ The objection to the validity of section 11 (1) can be disposed of in a few words. The argument 
is that the discretionary power given to the appropriate Government under that sub-section to continue 
the detention “ for such period as it thinks fit ? authorises preve’ tive detention for an indefinite period, which 
as contrary to the fnovisions of Article 22 (4). But, if, as already observed, the new Act is to be in force only up 
to 1st April, 1952, and no detention under the Act can continue thereafter, the discretionary power could be exercised 
only subject to that over-all limit .” 


In the same case while upholding the validity of section 11, I made the following 
observations :— 


. “Tt may be pointed out that Parliament may well have thought that it was unnecessary to fix 
‘any maximum period of detention in the new statute which was of a temporary nature and whose 
own tenure of life was limited to one year. Such temporary statutes cease to have any effect after they 
«expire, they automatically come.to an end at the expiry of the period for which they have been 
.enacted and nothing further can be done under them. The detention of the petitioners therefore is 
‘bound to come to an end automatically with the life of the statute and in these circumstances Parlia- 
:ment may well have thought that it would be wholly unnecessary to legislate and provide a maximum 
‘period of detention for those detained under this law.” E 


The point for decision in that case was whether it was necessary while enacting 
-the Preventive Detention Act to fix a maximum period for the detention ofa person 
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as contemplated by Article 22 (7) of the Constitution, and whether for want of 
such: fixation the statute was void. That contention was negatived. The point 
‘that arises for determination in the present case, however, is whether the Gov- 
ernment when making an order under section 11 of the Act’has got to specify a period 
for the continuance of the detention. The question as-to the meaning of the words 
“such period as it thinks fit ” was neither argued nor decided in either of the cases ° 
mentioned above. The result of the above decisions to my mind is this: that 
section 11 does not provide for an indefinite period of detention artd is not bad 
on that ground, though Bose, J., took a contrary view. The section in view of these 
decisions should read thus :— PS 


_ In any case where the Advisory Board has reported that there is in its opinion sufficient cause 
for the de ention of a person, the appropriate Government may ‘confirm the detention order and 
continue the detention of the person concerned for such period as it thinks fit (but not beyond the 
period of the life of the Act itself).” ~- 2 


Within the period of the life of the Act the Government can fix any period fer 
the duration of the detention. The words ‘such period as it thinks fit’’, in my 
opinion, oblige the government to fix a period of the detention of the person con- 
cerned within the over-all limit of the period of the life of the Act. The govern- 
ment must make up its mind and decide in each individual case after the receipt of 
the report: of the Advisory Board whether a particular detenu has to be kept in 
detention for the whole of the over-all period, or for any period shorter than that. 
It cannot be presumed that every case requires detention for the maximum period. 
That decision is however subject to review and alteration before the time originally 
determined runs out. 

The contention that the government need make no order at all under section 
11 and that it can indicate its intention by some other method seems to me to be 
unsound. “This result was sought to be spelt out of the phraseology of sections 3 and 
11 of the Act. Section 3 provides for the making of'an order of detention, while 
section 11 does not use that phraseology. In my opinion, however, this difference in 
the phraseology of the two sections does not in any way support the contention 
raised. The making of an order is implicit in the language of the section itself. 
Confirmation of an order already passed can only be by making an order. The , 
section in another part provides for the revocation of an order. Revocation of an 
order again can only be made by passing an order of revocation and cannot be 
done by any other process, Section 13 provides not only for revocation of an order 
but for modification of the order of deténtion. It is obvious that the modification 
of an order is only possible by passing a fresh order and not.in any other 
manner. No particular significance can attach to the omission ‘of the words 
“make an order ” in section 11.. The word ‘‘ order’? has numerous meanings but 
the meaning relevant in the present context is “‘decision”’. It also means “an 
authoritative direction or mandate’. It cannot be contended that government can 
confirm or continue the detention without taking a decision or issuing a direction. 
Such a decision or direction tantamounts to an order. I am therefore clearly of. 
the view that it is the intention of the law that when the report of the Advisory 
Board reaches the Government, it has to come to a decision and pass an order in 
accordance with that decision against the detenu to the effect that in view of the 
report of the Advisory Board the detention order is continued for a certain period. 

Reliance was placed by the learned Attorney-General in support of his con- 
tention on two decisions of the High Courts in India. In Pralhad Krishna v., The 
State of Bombay}, it was held that it was not necessary to mention the period during 
which the detenu will be further detained after the State Government had confirmed 
the detention order. This conclusion was reached on the following reasoning :— 


“ The words of the section are exactly similar in effect to the words of a contract between two 
parties in which one said to the other that the latter should keep a cycle lent by the former for such 
period as he thought fit. There would be no necessity in such a case for the person to whom the cycle 
was lent to say how long he would keep the cycle . . -. . if the Legislature had intended that the, 
appropriate Government should make an order-after receiving a report of the Advisory Committee 
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“as to how long the detenu should be detained, it would have said not that the. detenu’s detention should 


continue as ‘long as the appropriate Government thought fit, but ‘pass an order for the detention 
‘of the person céncerned for stich further period as it deemed fit’. re 7 
The analogy of the cycle contract, in my opinion, is neither happy nor apposite» 
in the construction of section 11 of the Preventive Detention Act. Further I am not 
able to see how the draft suggested by the High Court would have more appropri- 
ately brought out the intention of the Legislature than the words of the 
section as it row stands. The addition of the word ‘‘further’’ does not necessarily 
indicate that the government is bound to specify a period if the original words 
‘such period ” do not so indicate. y l 
: In Ram Adhar Misra v. The State1, it was held that an order of detention 
which does not.specify the period of detention.cannot be regarded as illegal. -Reli- 
ance was placed on the observations of thé late Chief Justice and myself in Gopalan’s.- 
case® and cited earlier in this judgment. These observations do not support the 
conclusion reached by the High Court, as already observed. The decision: is not 
supported on any other independent reasoning. ; 
~ The nearest analogy to the language employed in section 11 is found in the 


provisions of Part IV of the Code of Criminal Procedure relating to prevention of 


offences. In sections 106 to 110 of the Part the language employed is x 
“a person can be called upon to execute a bond for his good behaviour, etc., for suh period 
not exceeding one year or three years as the Magistrate thinks fit to fix.” ars 
It is not possible to argue that the Magistrate can call upon a person to execute a bond 
without fixing a period for which that bond is to be good, and that in the absence 
of such determination it has to be presumed that the bond has to be executed for . 
the maximum period mentioned in the section. In my opinion, failure to fix the 
period for which the bond is to be operative would make the order ineffective and 
any default on the part of the person called ‘upon to give the bond-would not be 
punishable. The discretion given to Government by the phrase “asit thinks fit ”? 
is limited by the duty imposed on it by the provisions of the section. ; 
The next question that falls to be determined and which is of some difficulty, 


is whether failure to fix the period makes the detentions illegal. After consiccrable 


‘ thought I have reached the conclusion that the rion-determination by Govern- 


ment of the period of the continuance of the detention operates prejudicially against 
the detenus and makes the detention illegal. It is possible and even probable 
that had the government on receipt of the report of thé Advisory Board applied 


.its mind and come to a decision on the point, it might well have fixed the duration 


of the detention at a point-of time that would have expired by now, though it is 
also likely that it might not have expired by now: In such a situation when the 
matter is in doubt it is not right to hold that the détention of the petitioners at the 
present moment.is lawful. The onus of establishing ‘affirmatively that the detention 
of these petitioners is lawful at the present moment rests on the detaining authority 
and in the circumstances it has to be held that this onus remains undischarged. 
The subsequent conduct of the government in resisting these petitions is not rélevant 
in-this enquiry in the absence of an order as prescribed by the statute. Ifthe govern- 
ment finds that the detention of the petitioners isnecessary up to 31st March, 1952, 
it can givé effect to that intention in these cases by issuing a fresh order of detention, 


The result therefore is that, dissenting from the decision of the majority of 
the Court, I hold that the petitioners are not detained according to procedure estab- 
lished by law and are entitled to their release. I therefore direct that they be released 
forthwith. : : f $ - 

In this view of the case I do not feel called upon to decide the second point 
raised in these cases. 7 a 

Agent for Respondents: P. A. Mehta. . 

G.R./V.S. ; ; “Sate Petition dismissed. 
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[THE SUPREME COURT OF INDIA.] 
` [Civil Appellate Jurisdiction.] © 


Present :—M. PATANJALI SASTRI, Chief Justice, MENRCHAND MAHAJAN, B. K, 
Muxuerjea, S. R. DAs AND N. CHANDRASEKHARA AYYAR, JJ. i 


The State of Madras a o , ..> Appellant* 
v. 74 ; 

V. G. Row .. Respondent. 

(1) The Union of India and (2) The State of Travancore- 

q, Cochin: | ` woe? A .. Tnterveners. 


4) f i ` É è 
Criminal Law Amendment Act (XIV of 1908), as. amended by the Criminal ,Law Amendment (Madras) 
Act'(X1 of 1950), section 15 (2) (b)—Constitutional,validity—Constitution of India (1950), Article 19 (1) (e) 
(4) and, (5)—Reasonableness— Test. mah i . : . 

Section 15:(2) (b) of the Criminal Law Amendment Act of 1908 as‘amended by the Criminal 
‘Law Amendment (Madras) Act of 1950 cannot be upheld as falling within. the limits of authorised 
restrictions under clause (4) of Article 1g on the right conferred by Article 1g (1) (e) of the Constitution 
of India. The right to form associations or unions has such wide and varied scope for it exercise, 
and its curtailment is frau ht with such potential reactions on the religious, political’ and economic 
fields, that the vesting of authority in the executive Government to impose restrictions on such right, 
without allowing the grounds of s ch i nposition both in their factual and legal aspects to be duly 
tested in a judicial enquiry is a strong ‘lement which must be taken into account in judging the reason- 
ableness of the restrictions imposed by section 15 (2) (b) on the exercise of the fu damental right und :r 
Article 19 (1) (c); for, no summary, and w at is bound to be a largely one sided review by an Advisory 
Board, even where its verdict is binding ôn the executive Government can be a substitute for judicial 
enquiry. The formula of subjective satisfaction of Government or of its officers, with an Adv‘sory Board 
thrown in to review the materials on which Gover: ment seek to override a basic freedom guaranteed 
to the citizen, may be viewed as reasonable only in very exceptional circumstances and within 
the narrowest limits and cannot receive judicial approval as a general pattern of reasonable restrictions 
on fundamental rights. It is important to bear in mind in this connection that the test of reasonable- 
ness, wherever prescribed, should be applied to each individual statute impugned, and no abstract 
standard or general pattern, of reasonableness can be laid down as applicable to all cases. The 
‘nature of the right alleged to have been in ringed, the underlying purpose of the restrictions imposed, 
the extent and urgency of the evil sought to be remedied thereby, the disproportion of the imposition, 
the prevailing conditions at the time, should all enter into the judicial verdict. a 


Dr. Khare’s case, (1950) S.C.J. 328 : (1950) S.C.R. 519, cistingvished. 

Appeal under Article 132 (1) of the Constitution of India from the Judgment 
and Order dated the 14th September, 1950, of the High Court of Judicature at 
Madras (Rajamannar, C.J., Satyanarayana Rao and Viswanatha Sasiri, JJ.) in 
Civil Miscellaneous Petition No. 3520 of 1950.1 , Toa 


M. C. Setalvad, Attorney-General for India (S. Govind Swaminathan and R. 
Ganapathy Iyer, Advocates, with him) for Appellant. - 


C. R. Pattabhi Raman, Advocate, for Respondent. 


. M. C. Setalvad, Attorney-General for India (G: N. Joshi, Advocate, with him) 
for Union of India. - : <4 : 


T. N. Subramania Iyer, Advocate-General of Travancore-Cochin (M. R. Krishna 
Pillai, Advocate, with him) for the State of Travancore-Cochin. : 

The Judgment of the Court was delivered by , . 

Patanjali Sastri, C.7.—This is an appeal from an order of the High Court of Judi- 
cature at Madras adjudging section 15 (2) (b) of the Indian Criminal Law Amend- 
ment Act, 1908 (Act No. 14 of 1908) as amended by the Indian Criminal Law 
Amendment (Madras) Act, 1950 (hereinafter referred to as the impugned Act) 
'as unconstitutional and void, and quashing Government Order No. 1517, Public 
(General) Department, dated roth March, 1950, whereby the State Government 


declared a Society called the People’s Education Society an unlawful association. 


The respondent, who was.the general secretary of the Society, which was 





“registered under the Societies’ Registration Act, 1860, applied to’ the High Court 
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on 10th April, 1950, under Article 226 of the Constitution complaining that the im- 
pugned Act and the Order, dated 1oth March, 1950, purporting to be issued 
thereunder infringed the fundamental right ‘conferred on him by Article 19. 
(1) (c) of the Constitution to form associations or unions and seeking appropriate 
reliefs. The High Court, by a full bench of three Judges (Rajamannar, C.J.,. 
Satyanarayana Rao and Viswanatha Sastri, JJ.)? allowed the application on 14th 
September, 1950 and granted a certificate under Article 132. The State of Madras. 
has brought this appeal. ; 
The Government Order referred to above runs as follows :— 


Wuereas in the opinion of the State Government the Association known as the People’s Edu- 
cation Society, Madras, has for its object interference with the administration of the law and the- 
maintenance of law and order, and constitutes a danger to the public peace : 


- Now, therefore, His Excellency the Governor of Madras, in exercise of the powers conferred by . 
section 16 of the Indian Criminal Law Amendment Act, 1908 (Central Act XIV of 1908) hereby 
declares the said association to be an unlawful association within the meaning of the said Act. ' 

. No copy of this order was served on the respondent or any other office-- 
bearer of the society but it was notified in the official gazette as required by the 
‘impugned Act. ` 

The declared objects of the Society as set out in the .affidavit of the 
respondent are: i . 


(a) to encourage, promote, diffuse and popularise useful knowledge in all sciences and more- 
specially social science ; 7 : 


(b) to encourage, promote, diffuse and popularise political education among people ; 
(c) to encourage, promote and popularise the study and understanding of all social and political’ 
problems and bring about social and political reforms ; and i 
á (d) to promote, encourage and popularise art, literature and drama. 


It was, however, stated in a counter-affidavit filed on behalf of the appellant by 
the Deputy Secretary to Government, Public Department, that, according to. 
information received by the Government, the Society was actively helping the 
Communist Party in Madras which had been declared unlawfulin August, 1949, 
by utilising its funds through its Secretary for carrying on propaganda on behalf 
of the Party, and that the declared objects of the Society were intended to camou-., 
flage its real activities. : i 


As the Madras Amendment Act (No. XI of 1950), was passed on the 12th 
August, 1950, during the pendency of the petition, which was taken up for hearing 
on the 21st August, 1950, the issues involved had to be determined in the light 
of the original Act as amended. In order to appreciate the issues it is necessary 
to refer to the relevant provisions. Before amendment by the Madras Act, the 
material provisions were as follows : ` ' 

“15. In this Part— . 


(t) ‘association’ means any combination or body of persons whether the same be known- 
by any distinctive name or not; and ; á 


t 


(2) ‘ unlawful association’ means an association— 


(a), which encourages or aids persons to commit acts of violence or intimidation or of which the- 
_members habitually commit such ‘acts, or 


. (b) which has been declared to be unlawful by the Provincial Government under the powers- 
hereby conferred. 


_ _ 16. If the Provincial Government is of opinion that any association interferes or has for its object 
interference with the administration of the law or with the maintenance of law and order, or that it 


constitutes.a danger to the public peace, the Provincial Government may by notification in the official ` 
-gazette declare such association to be unlawful.” 


The amending Act substituted for cl. (b) in section 15 (2) the following clause + 
“ (b) which has been declared by the State Government by notification in the official gazette 

-to be unlawful on the ground (to be specified in the notification) that such association— : 
(i) constitutes a danger to. the public peace, or ` : 
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(ii) has interfered or interferes with the maintenance of public order or has such interference 
for its object, or 


i) pe interfered or interferes with the administration of the law, or has such interference for 
its object 


For the old section 16, sections 16 and 16-A were substituted as follows : 


“16. (1) A notification issued under clause (b) of sub-section (2) of section 15 in respect ofany . 
association shall— 


(a) specify the ground on which it is issued, the reasons for its issue, sat such other particulars, 
ifany, as may have a bearing on the necessity therefor ; 3 and 


(b) fix a ‘reasonable period for any office-bearer or member of the association or any other 
person interested to make a representation: to the State Government in respect of the issue of thie 
notification. 


(2) Nothing in sub-section (1) shall require-the State Government to disclose any facts which 
it considers to be against the public interest to disclose.” 


Under section 16-A the Government i is required, after the expiry of the time 
fixed in the notification for making representations; to place before an Advisory 
Board constituted by it a copy of the notification and of the representations, if 
any, received before such expiry, and the Board is to consider the materials placed 
before it, after calling for such further information as it may deem necessary 
from the State Government or from any office-bearer or member of the association 
concerned or any other person, and submit its report to the Government. | If it is 
found by the Board that there is no sufficient cause for the issue of the notification 
in respect cf the association concerned, the Government is required to cancel the 
notification. i ~ 


There is no amendment of section 17 which prescribes penalties by way of 
imprisonment or fine or both for membership or management of an unlawful associa- 
tion and for taking part in meetings of such association or making, receiving or 
soliciting contributions for purposes thereof. Section 17-A, which confers power 
on the Government to notify and take possession of places used for the purposes 
of an unlawful association, was amended by the addition of sub-cl. 2 (a) and 2 (6) 
‘providing for a remedy, where such power was exercised, by way of applications 
within thirty days of the notification in the official Gazette, to the Chief Judge of 
the Small Cause Court or the District Judge according as the place notified is situ- 
ated in the Presidency Town or outside for : 


“ a declaration that the place has not been used for the purposes of any unlawful association ”. 


If such declaration is made, the Government is to cancel the notification in respect 
of the place. Section 17-B empowers the officer taking possession of a notified 
place to forfeit movable property found therein if, in his opinion, such property : 


“is, or may be used for the purposes of the unlawful association ” 
after following the procedure indicated. Section 17-E similarly empowers the 
Government to forfeit funds of an unlawful association 


* ifit is satisfied after such enquiry as it may think fit that such funds are being aad or intended 
to be used for the purposes of an unlawful association ” 


The procedure to be followed in such cases is also prescribed. By section 17-F 
jurisdiction of civil Courts, save as expressly provided, is barred, in respect 
of proceedings taken under sections 17-A to 17-E. 


By section 6 of the Amending Act notifications already issued and not cancelled 
before the amendment are to have effect as if they had been issued under section 
15 (2) (b) as amended, and it is provided i in such cases a supplementary notification 
should also be issued as required in section 16 (1) (a) and (b) as amended and there- 
after the procedure provided by the new section 16-A should be followed. It was 
under this provision that the validity of the notification issued on the roth March, 
1950, under old section 16 fell to be considered in the light of the provisions of the ` 
amended Act when the prunon came up for hearing in the High Court on 21st 
August, 1950. : 
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It will be seen that while old section 16-expressly conferred on the Provincial 
Government power to declare associations unlawful if, in its opinion, there existed 
‘certain specified grounds in relation to them, those grounds are now incorporated 
in section 15 (2) (b) as amended, and the reference to the “opinion” of the Govern- 
ment is dropped. ‘This led to some discussion ‘before us as to whether or not the 
grounds referred to in section 15 (2) (b) as amended are justiciable issues.- , If the 
factual existence of those grounds could be made the subject of inquiry in a Court 
of law, the*restrictions sought to be imposed on the right of association would 
not be open to exception, but then the Government would apparently have.no use 
for section 15 (2) (b). For, it was strenuously contended on its behalf by the Attorney- 
General that the incorporation of these grounds in a definition clause, which made 
a declaration by Government the test of unlawfulness, rendered the insertion of 
the'words “in its opinion ” unnecessary and indeed, inappropriate, and that the 
omission of those words could not lead to any inference that the grounds on which 
the declaration was to be based were intended to be any more justiciable than 
under the old section 16, more especially as the “opinion ” or the “satisfaction ” of 
the Government or of its officers is still the determining factor in notifying a place 
under section 17-A (1) and in forfeiting the movables found therein under section 
17-B (1) or the funds of an unlawful association under section 17-E (1). The pro- 
vision for an inquiry as to the existence or otherwise of such grounds before an 
Advisory Board and for cancellation of the notification in case the Board found there 
was no sufficient cause for declaring the association as unlawful also pointed, it was 
-urged, to the same conclusion. The contention is not without force, and the position 
was not contested for the respondent. It may, accordingly, be taken that the 

_test under section 15 (2) (b) is, as it was under the old section 16, a subjective one, 
and the factual existence or otherwise of the grounds is not a justiciable issue. 


It is on this basis, then, that the question has to be determined as to whether 
section 15 (2) (b) as amended falls within the limits of constitutionally permissible 
legislative abridgment of the fundamental right conferred on the citizen by Article 
19 (1) (c). Those limits are defined in clause (4) of the same Article : 
~ (4) Nothing in sub-clause (c) of the said clause shall affect the operation of any existing law 

-in so far as it imposes, or prevent the State from making any Jaw imposing, in the interests of public 
_order or morality, reasonable restrictions on the exercise of the right conferred by the said sub-clause.” 

It was not disputed that the restrictions in question were imposed “in the 
interests of public order.” But, are they “reasonable” restrictions within the 
meaning of Article 19 (4) ? 


Before proceeding to consider this question, we think it right to point out 
what is sometimes overlooked, that our Constitution contains express provisions for 
"judicial review of legislation as to its conformity with the Constitution, unlike ‘in 
America where the Supreme Court has assumed extensive powers of reviewing 
degislative acts under cover of the widely interpreted “‘due process” clause in 
the Fifth and Fourteenth Amendments. If, then, the Courts in this country face 
‘up to.such important and none too easy task, it is not out of any desire to tilt at 
legislative authority in a crusader’s spirit, but in discharge of a duty plainly laid 
upon them by the Constitution. This is especially true as regards the “ funda- 
mental rights,” as to which this Court has been assigned the role of 4 sentinel on 
‘the qui vive. While the Court naturally attaches great weight to the legislative 
judgment, it cannot desert its own duty to determine finally the constitutionality 
of an impugned statute. We have ventured on these obvious remarks because 
_it appears to have been suggested in some quarters that the Courts in the new set 
up are out to seek clashes with the Legislatures in the country. 


The learned Judges of the High Court unanimously held that the restric- 
tions under section 15 (2) (b) were not reasonable on the ground of (1) the inade- 
quacy of the publication of the notification, (2) the omission to fix a time-limit for 
the Government sending the papers to the Advisory Board or for the latter to make 
its report, no safeguards being provided against the Government enforcing the 
penalties in the meantime, arid (3) the denial to the aggrieved person of the right 
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to appear either in person or by pleader before the Advisory Board to make good 
his representation! In addition to these grounds one of the learned Judges (Satya- 
narayana Rao, J.) held that the impugned Act offended against Article 14 of the 
Constitution in that there was no reasonable basis for the differentiation in treatment 
between the two classes of unlawful associations mentioned in section 1 5 (2) (a) and 
(b). The other learned Judges did not, however, agree with this view. ` Viswanatha 
Sastri, J., further held that the provisions for forfeiture of property contained in the 
impugned Act were void as they had no reasonable relation to the ntaintenance 
of public order. The other two Judges expressed no opinion on this point. While 
agreeing with the conclusior. of the learned Judges that section 1 5 (2) (b) is un- 
constitutional and void, we are of opinion that the decision can be rested on a 
broader and more fundamental ground. . 


This Court had occasion in Dr. Khare’s case! to define the scope of the judicial 
review under clause (5) of Article 19 where the phrase : 
oe imposing reasonable restrictions on the exercise of the right ” 


also occurs, and four out of zhe five Judges participating in the decision expressed 
the view (the other Judge saving the question open) that both the substantive 
and the procedural aspects of the impugned restrictive law should be examined 
from the point of view of reasonableness ; that is to say, the Court should consider 
not only factors such as the Curation and the extent of the restrictions, but also the 
circumstances under which and the manner in which their imposition has been 
authorised. It is important in this context to bear in mind that the tust of reason- 
ableness, wherever prescribed, should be applied to each individual statute impugned, 
and no abstract standard, or general pattern, of reasonableness can be laid down 
as applicable to all cases. The nature of the right alleged to have been infringed, 
the underlying purpose of the restrictions imposed, the extent and urgency of the 
evil sought to be remedied thereby, the disproportion of the imposition, the prevailing 
conditions at the time, shoulc all enter into the judicial verdict. In evaluating 
such elusive factors and forming their own conception of what is reas onable, in 
all the circumstances of a given case, it is inevitable that the social philo ophy and 
the scale of values of the judges participating in the decision should play an important 
part, and the limit to their interference with legislative judgment in such cases can 
only be dictated by their serise of responsibility and self-restraint and the sobering 
reflection that the Constitution is meant not only for people of their way of thinking 
but for all, and that the majerity of the elected representatives of the people have, 
in authorising the imposition of the restrictions, considered them to be reasonable. 


Giving due weight to all the considerations indicated above, we have come 

to the conclusion that section 15 (2) (6) cannot be upheld as falling within the 

limits of authorised restrictions on the right conferred by Article 19 (1) ). The 
right to form associations or vnions has such wide and varied scope for its exercise, 
-and its curtailment is fraught, with such potential reactions in the religious, political 
and economic fields, that the vesting of authority in the executive government to 
impose restrictions on such right, without allowing the grounds of such imposition, 
both in their factual and legal aspects, to be duly tested in a judicial inquiry, is a 
strong element which, in our opinion, must be taken into account in judging the 

reasonableness of the restrictions imposed by section 15 (2) (6) on the exercise of the 
fundamental right under Artisle 19 (1) (c); for, no summary and what is bound to 

be a largely one-sided review by an Advisory Board, even where its verdict is 
binding on the executive government, can be a substitute for a judicial enquiry. 

The formula of subjective satisfaction of the Government or of its officers, with an 
Advisory Board thrown in to review the materials on which- the Government seeks 
to override a basic freedom guaranteed to the citizen, may be viewed as reasonable 
only in very exceptional circumstances and within the narrowest limits, and cannot 
receive judicial approval as a general pattern of reasonable restrictions on funda- 
mental rights. In-the case cf preventive detention; no doubt: this Court upheld 
Re 
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in Gopalan’s case1, deprivation of personal liberty by such means, but that was because 
the Constitution itself sanctions laws providing for preventive detention, as to. 
which no question cf reasonableness could arise in view of the language of Article 21. 
As pointed out by Kania, C.J., at page 121, quoting Lord Finlay in Rex v. Halliday? : 
_ “ the Court was the least appropriate tribunal to investigate into circumstances of suspicion on: 
which such anticipatory. actio’. must be largely based.” ` 
The Attorney-General placed strong reliance on the decision in Dr: Khare s$ 
case®, where the subjective satisfaction of the Government regarding the necessitY 
8 8 


- for the externment ofa person, coupled with a reference of the matter to an Advisory 


Board .whose opinion, however, had no binding force,.was considered by a majority 
to be ‘‘reasonable”” procedure for restricting the right to move freely conferred 
by Article 19 (1) (6). The Attorney-General claimed that the reasoning cf that. 
decision applied a fortiori to the present case, as the.impugned Act provided 
that the Advisory Board’s report was binding on the Government. We cannot: 
agree. We consider that that case is distinguishable in several esséntial particulars.. 
For one thing, externment of individuals, like preventive detention, is largely 
precautionary and based on’ suspicion. In fact, section 4 (1) of the East Punjab 


Public Safety Act, which was the subject of consideration in Dr. Khare’s case*,. 


authorised both preventive detention and externment for the same purpose and on 
the same ground, namely, 


_ “with a view to preventing him from acting in any manner prejudicial to the public safety 
or the maintenance of public order it is necessary, etc.” 


Besides, both involve an element of emergency requiring prompt steps to be taken 


. to prevent apprehénded danger to public tranquillity, and authority has to be 


vested in the Government and its officers to take appropriate action on their own. 
responsibility. These features are, however, absent in the groynds on which 
the Government is authorised, under section 15 (2) (b), to declare associations 
unlawful. These grounds, taken by themselves, are factual and not anticipatory 
or based on suspicion. An association is allowed to be declared unlawful because 
it “ constitutes ” a danger or “‘has interfered or interferes,” with the maintenance: 
of public order or ‘‘has such interference for its object,” etc. The factual exis- 
tence of these grounds is amenable te objective determination by the Court, quite 
as much as the grounds mentioned in clause (a) of sub-section (2) of section 15, as to 
which the Attorney-General conceded that it would be incumbent on the Government 
to establish, as a fact, that the association, which iť alleged to be unlawful, ‘‘ en- 
couraged ” or “aided ” persons to commit acts of violence, etc. We are unable 
to discover any reasonableness in the claim of the Government in seeking, by its 
mere declaration, to shut out judicial enquiry, into the underlying facts under clause: 
(b). Secondly, the East Punjab Public Safety Act was a. temporary enactment 
which: was to be in force only for a year, and any order made thereunder was to- 
expire at the termination of the Act. What may be regarded as a reasonable 
restriction imposed under such a statute will not necessarily be considered reason~ 
able under the impugned Act, as the latter is a permanent measure, and any 
declaration made thereunder-would continue in operation for an indefinite period 
until the Government should think fit to cancel it. Thirdly, while no doubt, the 
Advisory Board procedure under the impugned, Act provides a better safeguard 
than the one under the East Punjab Public Safety Act, under which the report of 
such body is not binding on the Government, the impugned Act suffers from a far 
more serious defect in the absence of any provision for adequate communication 
of the Government’s notification under section 15 (2) (6) to the association and its 
members or office-bearers. The Government has to fix a reasonable period in the 
notification for the aggrieved person to make a‘representation to the Government.. 
But, as stated already, no personal service on any office-bearer or member of the 
association concerned or service by affixture at the office, if any, of such association 
is prescribed. Nor is any other mode of proclamation of the notification at 


1. (1950) S. C.J. 174 : (1950) 2 M.L.J. 42: 2. (1917) A.C. 260, 269. 
1950 S.C.R. 88. i e 3. (1950) S.C.J. 328 : 1950 S.C.R. 51t9- 


Ij NARAYANARAJU, In re. 141 
the place where such association carries on its activities provided for. Publication 
in the official gazette, whose publicity value is by no means great, may not reach 
the members of the association declared unlawful, and if the time fixed expired 
before they knew of such ‘declaration, their right of making a representation, 
which is the only opportunity of presenting their case, would be lost. Yet, the 
consequences to the members which the notification involves are most serious, 
for, their very membership thereafter is made an offence under section 17. 


‘There was some discussion at the bar as to whether want of knowledge of the 
notification would be a valid defence in a prosecution under that section. But 
it is not necessary to enter upon that question, as the very risk of prosecution in- 
volved in declařing an association unlawful with penal consequences, without pro- 
viding for adequate communication -of such declaration to the association and its 
members or office-bearers, may well be considered sufficient to render the imposition 
of restrictions by, such means unreasonable. In this respect an externment order 
stands on a different footing, as provision is made for personal or other adequate 
mode of service on the individual concerned, who is thus assured of an opportunity 
of putting forward his case. For all these reasons the decision in Dr. Khare’s caset 
is distinguishable and cannot rule the present case as claimed by the learned Attorney- 
General. Indeed, as we have observed earlier, a decision dealing with the validity 
of restrictions imposed on one of the rights conferred by Article 19.(1) cannot have 
much value as a precedent for adjudging the validity of the restrictions imposed 
on another right, even when the constitutional criterion is the same, namely, 
reasonableness, as the conclusion must depend om the cumulative effect of the 
varying facts and circumstances of each’ case. oo 


Having given the case our best and most anxious consideration, we have 


arrived at the conclusion, in agreement with the learned Judges of the High Court, ` 


that, haying regard to the peculiar features to which reference has been made, 
section-15 (2) (b)“of the Criminal Law Amendment Act, 1903, as amended by the 
Criminal Law Amendment (Madras Act, 1950), fall outside the scope of authorised 
restrictions under clause (4) of Article 19 and is, therefore, unconstitutional and 


void. 
‘The appeal fails and is accordingly dismissed with costs. 

Agent for Appellant : P. A. Mehta. 

Agent for Respondent : S. Subramanian. 

Agent for Union of India : P. A. Mehta. ; 

Agent for State of Travancore-Cochin : P. A. Mehta. 

GR/VS. . ; Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ Present: MR. JUSTICE SOMASUNDARAM. 
Gadiraju Narayanaraju and ‘others .. Petitioners*, - 


` Criminal Procedure Code (V of 1898), sections 350 and 526 (8)—Scope of Judgment written by a Magis- 
trate—If can be pronounced by his successor—Trial—When concludes for ee of section 326 (8)— 
Defence—When closes its case. i 


Under section 350 of the Code a Judgment written by a predecessor while in office can be delivered 
by his successor and there is nothing illegal or irregular in the successor delivering the judgment. 


` An accused is entitled to a de novo trial under this section where ‘a successor magistrate com- 
mences Proceedings, only during a trial and not after the conclusion of the trial.. The word ‘trial’ 
means all proceedings upto judgment but does not include judgment. Where a case is posted for 
arguments on a particula: day and on that day instead of advancing a: ents the accused intimated 
the Court that he intends to move the High Court for a transfer it h 





x ; -°- L 150 8.C.J. 328: 1950 S.C.R. 519. 
* Crl. R. C. No. 850 of 1948. , 
(Crl. R. P. No. 802 of 1948). 
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15th September, 1949. 


ows that the accused did not 
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intend to argue the case’before the ‘magistrate and: if the adjournment applied .for was rightly 
refused there was no alternative left to the magistrate except to deliver judgment. When once: the 
judgment had been ‘written and signed by him the case has reached beyond the stage of trial. 


"Where an application for an adjournment was made afier the defence closed its case, the man- 
datory provisions of section 526 (8) do not apply to the application. The expression ‘ before the 
defence closes its case’ means before the conclusion of the examination of the witnesses for the defence. , 


Case-law discussed. ~ . . ; 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Sub-Divisional Magis- 
trate, Bhimavaram, in C. A, No. 7 of 1948 (C.G. No. 261 of 1947, Stationary Sub- 
Magistrate, Bhimavaram). ; 


V. T: Rangaswami ‘Aiyangar for P. S. Rama Rao for Petitioners. ig 


A. S. Sivakaminathan, Assistant Public Prosecutor for the Public Prosecutor 
(V. L. Ethiraj) for the Crown. + ; ' 


The Court made the following 


ORDER.—In this case the four pctitioners have been convicted for offences 
under sections 325 and 323 and 323 read with section 34, Indian Penal Code. The 
first’ accuséd is sentenced to four months R.I. and a-fine of Rs, 100 for an offence 
under section 325, Indian Penal Code and the others are séntenced ‘to pay a fine 
of Rs. too each for offences under sections 323 and 323 read witn:section 34, Indian 
Penal Code. - : ; f Se 


~The evidence on which these petitiorers have been convicted has been accepted 
by both the Courts below and after going through it, I see no reason to reject it. 
But the learned advocate has raised questions of law which-arise on the following 
facts: ” at a Ss Ys Ew Se 
‘The defence closed its case on ‘2nd December, 1947, and C.W. 1 was examined 
‘on 16th December,-1947, and the Magistrate had posted it for arguments (at the 
instance of the defence counsel).to 21st December, 1947. On 21st December, 
1947, the pleader instead cf-.advancing arguments, presented a petition under 
section 526 (8), Criminal Procedure Code, praying for an adjournment as he 
intended ‘to move the High Court for transfer. The petition was dismissed. ` The 
Magistrate was then under orders of transfer. He therefore posted the case for 
judgment to 22nd December, 1947, and as the accused were absent on that day, 
he handed over charge to his successor with the judgment he had already written 
and signed. The successor adjourned the case and cn the adjourned date the 
accused presented a petition urder section 350, Criminal Procedure Code, fcr a 
de novo trial and thé same was rejected on 14th December, 1948, and the successor 
delivered the judgment on the same day. ' D 


The first contention of the learned advocate is that the conviction is illegal, 
because the judgment that was delivered was written by the predecessor in office. 
He contends that it is a fundamental rule of Criminal jurisprudence that the Judge 
who hears the evidence must pronounce the judgment and he relies on Ali Khan, 
In rels in support of his contention. Ali Khan, In ret, is a case where the Sessions 
Judge after his transfer and after the successor had taken charge remained in the 
station, dictated the judgment and gave it to the successor to be delivered and the 
succcssor delivered the same on behalf of his predecessor. Horwill, J., who deli- 
vered the leading judgment held that the moment the predecessor handed over 
charge. to the successor, the predecessor had beccme -functus officio and he had no 
jurisdiction to pronounce it and the defect cannot be cured by section 537, Criminal 
Procedure Code. After dealing with the history of the law on the subject he stated : 


“ It will be seen from the above analysis that the original law was that the Judge who writes. 
and pronounces a judgment must be the Judge who hears all the evidence. This must still be deemed 
to be the law, except in.so-far-as-it has-been- modified by the-Legislature from timeto time." ~ -== 





aes 1.- (1946) 2 M.L.J. 195: I.L.R. (1947) Mad. 365. 
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He refers tö- Order XVIII, ruler5, and Order XX, rule 2, Civil Procedure Code, 
as instances of modification introduced in the Civil Procedure Code, and similarly 
he refers to section 350, Criminal Procedure Code, as a modification introduced 
in the Criminal Procedure Code. Under section 350, a successor is permitted to 
act on the evidence recorded by the predecessor or partly recorded by him. But 
there is no corresponding provision relating to sessions trials. In Sankara Pillai 
Tn ret, it has been held that a successor can pronounce the judgment written and 
signed by his predecessor. It is a decision of a Bench cf this Court and it is on all 
fours with this case. Sankara Pillai, In ret, is referred to in Savarimuthu Pillai, In re*, 
another decision of a Bench of this Court. The learned Judge who delivered the 
Judgmert in Savarimuthu Pillai, In re®, said : ; 


“A Magistrate who pronounces the judgment cf his predecessor in office must in my opinion 
be taken to adopt it as his own.” s 


Both the above decisions are referred to in Ali Khan, In re?, where it is stated: 


“ Ifthe decision in Sankara Pillai, In ret, purports to be an interpretation of section 367, Criminal 
Procedure Code, without reference to the provisions of section 350, Criminal Procedure Code, which 
deals with cases before a Magistrate, then we would find it difficult, with respect, to accept that inter- 
pretation as correct. But it is unnecessary for the purpose of disposing of this appeal, to expressly 
dissent from it, because it can be distinguished on two grounds : the first is that already indicated, 
it., it dealt with a case where there was a change of magistrates in which different considerations 
arose because of the provisions of section 350, Criminal Procedure Codt and the second is that in that 
case the earlier Magistrate continued in office when he wrote the judgment.” 


* Thus the decisiors in Sankaran Pillai, In re! and Savarimuthu Pillai, In re’, 
were not dissected from in Ali Khan, In re’. The present case is one which is 
governed by the provisions of section 350, Criminal Procedure Code and it is 
not disputed that the Judgment was written by the predecessor while he was in 
office. Such a judgment can therefore be delivered by the successor. In Bhogole 
Chinna Somayya, In ret, Burn, J., held that where a Magistrate who signs the judg- 
ment but does not pronounce it, is transferred and the judgment is pronounced by 
his successor there is no irregularity much less an illegality. There is therefore 
nothing illegal or irregular in the judgment delivered in this case. 


‘The second contention is that the first Magistrate should have adjourned 
the case when the pleader presented an application under section 526 (8), Criminal 
Procedure Code and the dismissal of the petition and the subsequent proceedings 
are illegal and therefore the judgment written by the predecessor is illegal and 
hence the convictions and sentence are illegal.. 


_ As already stated the defence case was closed on 2nd December, 1947, and 
after examination of C.W. 1 on 16th December, 1947, the case was posted -for 
arguments.on 21st December, 1947, when the application under section 526 (8) 
was presented. The question for corsideration. is whether the mandatory pro- 
visions of section 526 (8) apply to applications at that stage of the case. 


* Section 526 (8) is as follows : 


“Tfin any inquiry under Chapter VIII or Chapt®r XVIII or in any trial, any party interested 
intimates to the Court at any stage before the defence closes its case that he, intends t® make an 
application under this section, the Court shall, upon his executing, if so required, a bond without 
sureties, of an amount not exceeding two hundred rupees, that he will make such application within 
a reasonable time to be fixed by the Court, adjourn the case for such a period as will afford sufficient’ 
time for the application to be made and an order to be obtained thereon.” 


Before ‘this clause was amended in 1932 the clause 8 was as follows : 


“Tf in the course of any inquiry or trial or before the commencement of the hearing of any 
appegl, the Public Prosecutor, the complainant or the accused notifies to the Court before which 
the case or appeal is pending his intention to make an application under this section in respect of such 
ase of appeal, the Court shall adjourn the case or postpone the appeal for such a period as will afford. 
a reasonable time for the application to be made and an order io be obtained thereon.” 
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Under the clause as it stood before thé amendment of 1932 the application may be 


made at any. stage of the trial ; the cnly limitation being that it must be made before ' 


the commencement of the hearing. `: But under the present clause after the amend- 
ment in 1932, it must be made in any triel but befcre the-defence closes its case. The 


_ word “trial” is not defined ir the present Code though it was definea in the Code 


of 1872. According tc the definition contain. d in the Code of 1872-“‘ trial °” means - 


the proceedjngs taken in Court after a charge has been drawn up and includes 
the punishment of the offender. This is in accordance with the definition given 
by Privy Council in Basil Ranger Lawrence v. Emperor!, where it.has been held that 
trial means the whole proceedings including the sentence. ‘That is a case from 
Nigeria and it is not known how the word is used in the Code.. But the definition 
of this word has not only been dropped in the subsequent enactments ; but the 
context in which the word is used in sections 366 and 497, Clause (4) of the present 
Code shows that judgment does not form part of trial. Section 366 says that judg- 
ment in every trial shall be pronounced either immediately after termination of the 
trial of at some subsequent time, etc. Section 497 (4) says: ie 

“ That if at any time after the conclusion of the trial and before judgment is delivered ... 


It is therefore clear that at any rate so far as these two sections are concerned, the 
word “trial” is used only in a restricted sense, as. not including ‘the judgment dr 
sentence. In Iskar Singh v. Shama Dusadh®, certain observations were made as to 
what the expression “‘ before the defence closes its case ’’-means. Is is clear from the 


-39 


judgment ‘that these observations are in the nature of obiter dicta and Raghu Singh v. . 


Bhairo Prasad, also. refers to these observations only as obiter dicta. 


It is an elementary rule of construction that a word must be given the same : 


meaning wherever it occurs in the same enactment, unless it is expressly given a 
different meaning in any particular section. ac? ig 


If therefore the word “trial” in sections 366 and 497, clause (4), means 
proceedings upto judgment and does not include judgment it must be given the 
same meaning in section 526 (8), Criminal Procedure Code. But it has been-held 
that “ trial ” inclides arguments of the pleaders on either side. As already stated 
the application was made on 21st December, 1947, when it was posted for argu- 
ments. In fact instead of advancing arguments on. that day, the application under 
section 526 (a) was made:. The application was therefore made in the course of. 


trial. But under the clause, the application should be made not only in any trial ” 


but before the defence closes its case. .When does the defence close its case is the 
question to be considered. The word ‘‘case”’ is not, defined in the Code. But it is 


used in relation to prosecution and defence in sections 289 and 290, ‘Criminal. 


Procedure Code. 


Section 289 (2) says: “. 2... . the prosecutor may sum up his case.” 
Sectior 2go. refers to the summing up of the ‘case by the defence. It is clear that 


therefore rightly rejected. À, 


The next question is whether the successor should have granted a de novo trial 


which was demanded by the petitioners after the successor took ‘charge. ‘The 
predecessor as stated before wrote out his judgment and was ready for delivery. 
—_— eos 0 rr _s _— ooo 
1. A.LR. 1933 P.G. 218. . g. ALR. 1949-Pat. 105. 

2. A,.I.R. 1937 Pat. 131. . ° : 
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‘on 22nd December, 1947, and as the. accused- did not appear on that day, he 
adjourned the case to and January, 1948, when the petition for de novo trial was 
presented. The successor was not then invested with powers to try the case and 
he therefore adjourned it to 17th January, -1948. Before that date obviously he 
was conferred with the necessary powers ard after hearmg arguments on 11th 
February, 1948, on the petition for de novo trial, he dismissed the same on 14th 
February, 1948. A further adjournment was applied for movinge the High 
Court to revise the order and that also was dismissed and the judgment written 
„g by the predecessor and signed by him was pronounc:d by the successor and signed 
- by him. ‘ 
Under proviso to section 350, Criminal Procedure Code, in any trial the accused 
may when the second magistrate commences his proceedings, ‘demand that the 
witnesses or any of them be resummoned and reheard. The accused is entitled 
as of right to this de novo trial, as itis often called, only in a trial and when the successor 
commences the proceedings. In this case on 21st December, 1947, when the case 
“was posted for arguments, no arguments were advanced but an application under 
section 526 (8) was made. I have already held supra that at that stage the Magis- 
trate is not bound under the clause to adjourn the case and the application was 
rightly refused, The very fact that when the case is posted for arguments on a 
- particular day and that on that particular day, instead of advancing arguments, 
‘the accused intimated to the Court that he intends to move the High Court for a 
transfer shows that the accused did not intend to argue the case before the Magis- 
trate and if the adjournment applied for was rightly refused, there was no other ` 
alternative left to the Magistrate but to deliver the judgment. ‘He had therefore 
‘written the judgment which he was entitled to do ir the circumstances, and once 
the judgment had ‘been written and signed by him, the case has reached: beyond 
the stage of trial. Even so the succeeding magistrate had a discreticn urder clause 
(1) to section 350 to act or not, on the evidence recorded by his predecessor. The 
procedure is left purely to the discretion of the Magistrate which is different from 
the right which the accused has under proviso (a) to the section. If the Magistrate 
does not choose to exercise his discreticn urder clause (1) of section 350, the accused 
has no right to demand it, the exercise of the right being limited to the stage of the 
conclusion of the trial. In this case the successor would have done well -in the 
‘circumstances if he had exercised his discretion under section 350 (1). “But he 
did not do so. Instead he adopted the judgment of-his predecéssor.. The čase 
as already stated had reached past the stage of trial and the refusal of the applica- 
tion fer de novo trial was therefore in the circumstances not illegal. In-Bhogol 
Chinna Somayya, In ret, Burn, J., has held that in such circumstances the ac¢used 
is nct entitled to a de novo trial. ee = 
The result is the petition fails and is dismissed. 
V.P.S. ooo Petition dismissed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 
PRESENT :—MR. Justice Govinpa MENON. j 
Akkandala Kurup ` f .. Petitioner* . ` 
Damodara. Kurup and others ; .. Respondents, . 

Court-Fees Act (VII of 1870), section 7 (iv-A) and Schedule II, Article 1'7-B—Suit Sor partition—No ~ 
allegation that plaintiff was in joint possession and enjoyment of any of the properties—Court-fee payable. 

Where in a plaint as it stood, there was no allegation of any joint possession with other members 
of the family of at least one item of family property, on the question of court-fees payable in respect 
of.the general relief for partition and delivery of plaintiff’s share of the family property: 

Held, that in the circumstances, section 7 (iv-A) of the Court-fees Act was applicable. In order 
-to make Article 17-B applicable the plaintiff should have alleged in the plaint joint possession and _ 
enjoyment of at least some item of the family property along with other members. : 
aaa a a RS es 
i E 1: - ALR. 1933 Mad. 251. 

* C.R.P. No. 1492 of 1951. ‘ : 14th March, 1952. 
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- Sellammal v. Jothimani Nadar, (1935) 70 M.L.J. 398 and Suryanarayana v. Seshayya, A.I.R. 1926 i 


“Mad;:-122, distinguished. 7 i : 
` “Petition under section 115 of Act V of 1908 praying the High Court, to revise 
the order, dated’ grd August, 1951, in O.S. No, 107 of 1949 on the file of the Court. 
of the Subordinate Judge, Kozhikode. : f ER, . 
- - K. N. Karunakaran for Petitioner. f 
1 "A. K. Balakrishnan, S. M. Mohiuddin and K. P. Ramakrishna Aiyar for. Respondents. 
The Court delivered the following eae 


Jypcment.—The only question thet has to be decided is as regards the Court- ®©: 
fee payable on the plaint. The learned Subordinate Judge, relying upon eerlier 


decisions of this Court, such as Kuppuswami Goundan v. Mari Goundan! and Rama- 
swami v. Kunjammal? came to the conclusion that the plaintiff is not bound to set 
aside the partiticn deed and that he can simply ignore the existence of an earlier 
partition. In these circumstances, section 7 (iv-A) of the Court-fees Act is not 
an impediment to the valuing of the suit. Nothing has been urged before me by- 
the respondents to show that this corclusion arrived at by the learned Judge is not 
sustainable either on the principle decided in the cases ‘mentioned, or under any 
other statutory provision. : —, 2E 


The petitioner’s Counscl urges that when once he is able to ignore the existence 
of the previous partition of 1938, it is as if there has been no partition at all which 
would result in the properties being relegated to the position which they occupied. 
prior to the alleged void partition. Antecedent to 1938, according to the plaintiff, 
himself and the other members of the joint family were in joint possession of the 
family preperties and the suit for partition could be filed on the footing that ante- 
cedent jointness of possession should be converted into separate possession. On 
that basis Article 17-B of the second schedule of the Court-fees Act which -provides 
for a fixed court-fee in such suits is the provision cf law applicable. Even if that 
position is untenable, according to the petitioner’s counsel, the plaintiff should be 
deemed to be a tenant in common with other members of the erstwhile family 
after a division in status has taken place. To a partitior suit filed by such a tenant 
in. common, a Full Bench of the Lahore High Court in Mohammad Sohail v. Gulam 
Rasul? has applied the same principle as would pertain to a suit for partition where 
there has been no such conversion of coparcenary into a tenancy in common. 
Tekchand, J., in delivering the judgment of the Full Bench observed that the rasons. 
as to why a suit by a coparcener for partition should fall within clause (vi) of Article 
17 of the second schedule te the Court-fees Act (Article 17-B of the Madras Amend- 
ment) should apply equally to a suit by a co-owner who is only a tenant in common. 
The learned Judge observed : f 

“ In either case, the relief sought is the change in th j joi : 
which the plaintiff ex hypothesi is in Joint possession. and it îs any Sea hard i a 
the subject-matter in dispute. ` It makes no difference for this purpose that in one case the joint 
property is held by the parties “as joint tenants,” while in the other they own it as “tenants in 
comsmon.”. And in the latter class of cases, it is, again, immaterial that the parties are governed ‘by 
the Mohammadan law, or that they do or do not belong to the same family.” , 

Mr. Karunakaran for the petitioner urges that this dicta contained in the Fult 
Bench case must be applied to a case where the plaintiff is entitled to ignore the 
partition thereby placing himself in the position as if there had been no partition 
at all. But the real difficulty in this case arises from the fact that the plaintiff in 


` paragraphs 6 and 7 of the plaint admits the existence of an earlier deed to which he 


was eo, nomine a party though as a minor represented by his mc ther as guardian, 

On the cther hand Mr. K. P. Ramakrishna Aiyar for the contesting respondents: 
relies upon the Full Bench decision in Ramaswami v. Rangachariar* as well as the 
observations contained in Sellammal v Fothimani Nadar®. In the Full Bench case 


the majority Judges constituting the Full Bench held that where in a partition 





.- 1. (1943) 1 M.L.J. 249. “4. (1940) 1 M.L.J. 32: I.L.R. (1940 Mad, 
“2. k 43) 1M.L.J. 408. ; 259 (F.B,). J. 3 (1940) 
3. LLR. (1941) Lah. 308. . 5: ' (1935) 70 M.L.J. 398. 


` 


II] AKHANDALA KURUP 2. DAMODARA KURUP (Govinda Menon, F.). 147 


. of joint Hindu family property. the plaintiff has impleaded alicnees from the joint 
family and contested the validity of their alienations, the proper way of valuing 
the suit is that in respect of the general relief fir partition and delivery of the plain- | 
tiff’s share, the provision in the Court-fees Act which was applicable was Article 
17-B of the second schedule to the Act and that in respect of alienations made and 
property having passed ever to the possession of third parties, the suit should be 
valued under section 7 (v) of the Ccurt-fces Act. In the latter case Varadachariar, 
J., considered a case where two sons of a Hindu father filed a suit for partition and 
_ Claimed that- the properties which had been assigned by their father in favour of 
their stepmother were in fact joint family properties and should be brought into 
the hotchpot for partition even though there had been an earlier partition of the 
remaining properties and held that court-fee on the plaint was leviable under 
section 7, clause (v) of the Court-fees Act. Though the facts in that-case have scme 
resemblance to those we have to consider now, it seems to me that they are not 
ad idem. Somewhat allied to the present case is the decision in Suryanarayana v. 
Seshayyat where Odgers, J., discussed the question of court-fee payable in a svit 
where the plaintiff admitted partial partition cf joirt family properties but at the 
same time contended that since the rest of the properties remained joint he was in 
constructive possession of the same along with the cther members cf the family. 
To such a case the learned Judge applied Article 17-B of the second schedule. 
What was decided was that the correct mode of regarding the relief claimed in 
suits for partition of properties of a jcint Hindu family which had already divided 
some of its properties is that it is mercly a prayer to change the form of enjoyment 
and can only be valued by deductirg, from the value of the plaintiff’s share as 
ascertained in the partition, the valué of his beneficial enjoyment as coparcener 
before partition. In such a case therefore it is impossible to estimate the money 
~ value ef the suit. Article 17-B alone should therefore be hi 1d to be applicable. 
If the plaintiff had, in the plaint, alleged that he was in joint possession of any 
item of the joint family property along with the other members, then this decision 
of Odgers, J., would be applicable. But I am not able to find any allegation in the 
plaint where it is stated that he is in joint possession with the other members of the 
family of at least one item of the family property. On the plaint as it stands, 1 can- 
not say that the learned Judge was wrong in directing court-fee to be paid on the 
basis he did with regard to the relief for partition. But it seems to me that such 
of the items as are assessed to land revenue as ryotwari land need be valued 
only at ten times the revenue payable. The improvements on such property, 
whether they are buildings or trees need not be separately valued. í 


My attention was drawn to the judgment in C.R.P. No. 1950 of 1950 in which 
my learned brother Basheer Ahmed Sayeed, J., has held that in somewhat similar 
circumstances in relation to a Marumakattayam tarwad, court-fee was payable 
under Article 17-B of the second schedule cf the Court-fees Act. But it is seen from 
` that judgment that the plaintiffs who claimed partition were not eo nomine parties 
to the previous partition decd at all. Further they were claiming maintenance . 
on the basis that they were in joint possession with the defendants. If the plaintiff 
here had asserted in the plaint that there was joint possession, constructive or 
otherwise, cf at least some portion cf the property, Article 17-B would be the proper 
provision cf law. But in the absence of any such allegation, I find it difficult to 
hold. that on the averments in the plaint joint possession can be maintained. It, 
is open to the plaintiff to suitably amend the plaint, if so advised, and then claim 
that the court-fee paid is correct. But if no such amendment is made, the order 
of the lower court cannot be disturbed. In any event the plaintiff is not bound 
to pay court-fee on the buildings on lands which are assessed to land revenue. 


With these observations this revision petition is dismissed but in the circum- 
stances without costs. 
K.G. ` ; — _: : _ Petition dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—Mr. Justice BASHEER AHMED SAYEED. 


K. V. Chandramouleswaran .. Petitioner * 
v. 
G. Krishnaswami Naidu and others .. Respondents. 


Provincial Insolvency Act (V of 1920), sections 16 and 19 (1)—Petitioning creditor—Compromise settlement 
between creditor and the debtors—Order dismissing petition and permitting petitioning creditor to take the sum 
deposited in Court by debtor—wNo notice to other creditors—Effect-—Right of other creditors to re-open and proceed 
win the petition—Rectification of the injustice under section 151, Civil Procedure Gode (V of 1908)—Penmis- 
sibility. : 

It is the policy and scheme of the Provincial Insolvency Act that the filing cf a petition by one of 
the creditors to adjudicate debtors for non-payment of their debts should enure fcr the benefit of the 
rest of the creditors who may or may not be before the Court at the time petition was filed. Certainly 
under section 19 (1) of the Provincial Insolvency Act there is provision for notice being given to the 
rest of the creditors by means of publication in the Fort St. George Gazette. But even granting in 
pursuance of such notice some other creditors appear on the scene and are brought on record before 
the Court which hears the petition for adjudicating the debtors, if the other creditors are actually 
not in Court on the day on which a compromise between the petiticning creditor and the debtor is 
entered into, it may not be just nor proper that the other creditors should be deprived of thei: legiti- 
mate right to the benefit of the insolvency proceedings. Much worse would be the position if the 
creditors are yet to come on the scene. - : 

When a compromise settlement was entered into between the petitioning creditor and debtors 
as a result of which the petition was likely to be dismissed once for all : 


Held, there should be opportunity given to other creditors who would like to safeguard their 
interests from being jeopardised by the action of the sole petitioning creditor. 


It may be difficult under the rules as they stand at present for the Court to give any specific 
notice to the other creditors when a compromise is sought to be entered into between the petitioning 
creditor and debtors but this difficulty may be obviated by Court notice being put up on the notice- 
board of the Court that the petitioning creditor is seeking to settle the matter between himself and 
the debtois and that the other creditors who are interested and who are already on record or not may 
take necessary steps to safeguard’ their interests. Where such a_ thing has not been done and in 
addition to it, an order is made iat the sum deposited in Court by the debtor could be taken away 
by the petitioning creditor in whole it would be manifestly unjust. 


Held further, if sections 16 and 19 of the Act would not be of any avail, the Court can still seek to 
rectify the injustice done under their inherent powers granted by section 151, Civil Procedure Code. 

Petition under section 75 (1) of the Provincial Insolvency Act praying the 

‘High Court to revise the order of the District Court, Coimbatore, (in C.M.A. No. 32 


of 1949, I.A. No. 120 of 1947, in I.P. No. 24 of 1946 on the file of the Court of tke 
Subordinate Judge, Coimbatore). 


R. Ramasubbu Ayyar for Petitioner. 
P. R. Vasudeva Ayyar for Respondents. 


The Court delivered the following 


Jupcment —This revision petition is against the order cf the learned District . 
Judge of Coimbatore confirming the order of the learned Subordinate Judge of 
the same place dismissing a petition under section 16 of the Provincial Insolvency 
Act and sections 151 and 152, Civil Procedure Code. 


One Krishnaswami Naidu filed a petition against the two respondents, namely 
second and third respondents in this petition, for adjudicating them insolvents 
in I.P. No. 24 of 1946 on the file of the Sub-Court, Coimbatore. The respondents 
who were sought tc be adjudged insolvents pleaded that no amount was due to the 
first respordent, the petitioning creditor. The third respondent in particular 
pleaded that he was not unable to pay his debts and actually deposited in Court 
on the 22nd February, 1947, a sum of Rs. 1,680, being the entire amount claimed 
by the first respondent-petitioning creditor, as due to him. The third respondent 
also challenged the first respondent to establish his claim by way of suit and draw 
the amount if he obtained a decree in respect of his claim. On such deposit of 
the sum of Rs. 1,680 the learned Subordinate Judge who heard the application 
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dismissed the said petition of the first respondent by an order dated the 24th Feb- 
ruary, 1947. The learned Subordinate Judge in his order held that as a result 
of the deposit it followed that the respondents were in a position to pay their debts 
and that it was not necessary therefore to go into the question whether there was 
really any debt due to the petitioner in the said petition. He opined that in the 
circumstances there was no longer any necessity, nor sufficient grounds to adjudi- 
cate the respondents as insolvents. He further ordered that as per the agreement 
entered into between the respondents and -the petitioning creditor, the amount 
deposited in Court could be kept earmarked t. meet the debt of the petitioning 
creditor if any, and if the petitioning creditor could establish his claim in a suit and 
obtain a decree he can draw the money from Court. In the opinion of the Court 
the agreement entered into between the petitioning creditor and respondents 2 
and 3 was a right one and it accordingly directed the money deposited to be kept 
earmarked for the claim of the petitioner as and when he obtained a decree against 
respondents 2 and 3. It also gave time for the filing of the suit by the petitioning 
creditor and directed that in default cf a suit being filed within the time stipulated 
the 2nd respondent (third respondent in C.R.P. No. 473 of 1950) could draw out ` 
the amount deposited in court by him. In the event of the petitioning creditor 
getting a decree the amount in court deposit will be paid off in satisfaction of the 
decree, was the further direction made by the learned Subordinate Judge. On 
the strength of this order the learned Subordinate Judge thought that there was no 
more justification fcr proceeding with the application of the petitioning creditor 
and so dismissed the same. Nearly five months after this dismissal order, the peti- 
tioner now before me filed a petition, T.A. No. 130 of 1947 in the said I.P. No. 24 
of 1946 praying that the Sub-Court should be pleased to reopen I.P. No. 24 of 
1946 on its file and substitute and implead the petitioner.as the second petitioning 
creditor in the said insolvency petition and allow the petitioner to continue the 
application for the adjudication of the second respondent before.him’as an insolvent. 
This petition was purported to be filed under section 16 of the Provincial Insolvency 
Act and also under sections 151 and 152, Civil Procedure Code. The learned 
Subordinate Judge who heard this application, dismissed the application holding 
that a prayer of the kind contained in the application of the petitioner could be 
granted only if the original petitioning creditor did not proceed with his application 
against respondents 2 and 3 with due diligence. According to him, section 16 
provided that where the petitioner does not proceed with due diligence with his 
petition, the court may substitute as petitioner any - other creditor to whom the 
debtor may be indebted in the amount required by the Act in the case of a petition- 
ing creditor. He said in so far as the dismissal of I.P. No. 24 of 1946 was not on the 
ground that the petitioning creditcr had not proceeded with the petition with due 
diligence, section 16 of the Provincial Insolvency Act would not entitle the present 
petitioner to sustain the application for being brought on record in substitution 
of the original petitioning creditor. In dismissing the said application the learned 
Subordinate Judge also relied upon a ruling of a Division Bench of the Rangoon 
High Court in Maung Gye v. A. L, K. P. Cheitiar firm} in which the facts were identical 
with the facts of the present petition. ; 


Against this order of dismissal the petitioner preferred an appeal before the 
District Judge of Coimbatore, questioning the validity of the order of the learned 
Subordinate Judge. But the learned District Judge who heard the appeal in C.M.A. 

“No. 32 of 1949 agreed wilh the learned Subordinate Judge and dismissed the appeal 
holding that the petition of the petitioning creditor was dismissed not on default 
of the petitioning creditor or for lack of due diligence on his part but that the petition 
was dismissed on merits and that under section 25 (1) of the Provincial Insolvency 
Act, if the court was satisfied that the debtor was able to pay his debts, the court 
had no alternative but to dismiss the petition and inasmuch as the order dated the 
22nd February, 1947, passed by the learned Subordinate Judge was on that basis 
there was no alternative for the learned District Judge but to dismiss the said appeal. 
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Against this order of dismissal it is that the petitioner has now preferred this 
revision petition. In the course of his argument learned counsel, Mr. Ramasubba 
Aiyar appearing for the petitioner contended in the first place that section 16 of the 
Provincial Insolvency Act would apply to the facts of the case and though the peti- 
tion was dismissed on the basis of a compromise entered into between the petitioning 
creditor and respondents 2 and 3, it should be held that the dismissal was due to 
want of due diligence in the prosecution of the petition and that therefore his client 
was entited to be substituted under that section. I must say I am unable to agree 
with this contention of the learned Counsel for the petitioner that secticn 16 gives 
him any remedy. The facts as stated above are quite clear and it cannot be said 
that the dismissal of the petition on the 24th February, 1947, was due to any lack 
of due diligence on the part of the petitioning creditor in the prosecution of his. 
petition, It must be held that the dismissal of the petition was on merits after an 
enquiry and on the court being satisfied under section 25 (1) of the Provincial 
Insolvency Act that trere was no ground for adjudicating the responderts inscl- 
verts. Learned counsel for petitioner relied upon Keshav Appa v. Sitaram Hanuman- 
das1, in support of his contention that section 16 of the Provincial Insolvency Act 
gives him the right to come in as a substitute for the petitioning creditor, I do not’ 
think that that decision helps the learned counsel to any extent on that-point. =~ 


_ The next point that ‘the learned counsel for the petitioner relied on was that 
his client, the petitioner, did nct have notice as required under section 1g (2) of 
the Provincial Insolvency Act. Prima facie it looked as though there was some 
substance in this contention; but on a scrutiny of the records particularly the 
B Diary, it was found that the learned counsel was not right in saying that the require- 
ments of section 19 (2) were not satisfied. In fact after the petition was admitted 
and before the hearing date was fixed, which was in this case the 24th January, 
1947, the court.called upon the petitioning creditor to deposit charges and ordered: ' 
notice to respondents and also for a notification to be published in the Fort St. George 
Gazette. This direction was in pursuance of rule 21 of the rules framed under the 
Provincial Insolvency Act. The records would further show that this notification 
did appear ir the gazette as prescribed by rule 21 of the said Provincial iasol- 
vency Rules and that the respondents who were the debtors were also served. The 
records further show that on the 24th January, 1947, which was the date fixed by 
the Court for this petition, the court also gave time till the rst February, 1947, for 
creditors, if any, to appear and to be heard. The B Diary makes this clear. In 
such circumstances, I do not think it is open to the learned counsel for the petitioner 
to say that the requirements of section 19 (2) have not been complied with in this 
case. If the position were otherwise certainly the authorities quoted by him, 
namely, Muthu Karuppan Chettiar v. Muthuraman Chettiar? and Nachiappa Gheiti v. 
Thangavelu Chetti? and also the latest decision in Chunduru Krishnayya v. Rangaraya- 
kulu* would have been very helpful to him. But actually as set out above, the 
facts are otherwise. On both these points, therefore, there is no ground for th 
learned counsel for the petitioner to succeed in his contentions. 


But the learned counsel for the petitioner will not leave the matter at that. 

He would on the other hand urge that the dismissal of his petition filed not merely 

under section 16 of the Provincial Insolvency Act but also under section 151, Civil 

Procedure Code, ought not to have been dismissed by the learned Subordinate 
Judge for the reason that such dismissal entails gross failure of justice. It is well . 
known that petitioning creditors, when they seek debtors to be adjudicated insol- - 
vents, do so not merely on behalf of themselves but also on behalf of a large body 
of other creditors, and when that ‘is the position, if any one petitioning creditor is 
permitted to withdraw the petition and walk away with any deposit of money that 
- might be made in court in order to satisfy that petitioning creditor or to purchase 
peace from him, certainly it will be to the prejudice of the other creditors who at 
the time may not.be before the court. In this case, the learned counsel for the 
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petitioner would further urge that not merely was-there a compromise between the 
petitioning creditor and the debtors on the basis of which the petition was dismissed, 
but there was a further order of the learned Subordinate Judge that the sum of 
Rs. 1,680 which was deposited in court should be paid over to the petitioning cre- 
ditor in case he obtained a decree against one of the respondents, Such an order, 
learned counsel contends, would work out great hardship and prejudice to the rest 
of the creditors who would also be entitled to a dividend out of the deposit amount 
that was available from the debtors. Therefore in such circumstances not merely 
was the order, without giving an opportunity to other-creditors to appear on the 
scene but also making the deposit payable exclusively to one of the creditors when 
there was a specific allegation in the petition cf the respondent before this court 
that the debtors had given nctice ta their creditors suspending payment of their 
debts, wholly unjust, but it was also against the interests of justice. I should consider 
that there is considerable force in this contention o? the learned counsel for the 
petitioner. It is the policy and scheme of the Provincial Insolvency Act that the 
filing of a petition by one of the creditors to adjudicate debtors for non-payment 
of their debts should enure to the benefit cf the rest of the creditors who may or 
may not be before court at the time the petition was filed. Certainly under section 
ro (1} there is provision for notice being given to the rest of the creditors by means 
of publication in the Fort St. George Gazette. But ever granting that in pursuance 
of such notice some other creditors appear on the scene ard are brought on record 
before the court which hears the petition for adjudicating the debtors, if the other 
creditors are actually not in court on the day on which a comprcmise between the 
petitioring creditor and the debtors is entered into, it may not be just nor proper 
that the other creditors should be deprived of their legitimate right to the benefit 
of the insolvency proceedings. Much worse would be the position if the creditors 
are yet to come on the scene. As has been observed in Keshav Appa v. Sitaram 
Hanumandas! even when a petition is dismissed for lack of due diligence on the 
part of the petitioning creditor, it will be just and proper that the court should wait 
for some reasonable time before a final order of dismissal for default is passed, with 
a view to enable the other creditors_to get themselves substituted for the creditor 
who has failed to prosecute the petition with due diligence. If such be the policy 
underlyirg the Provincial Insolvency Act, it is all the more necessary and reasonable 
that when there is a-compromise or settlement entered into between the petitioning 
creditor and the debtors as a result of which the petition is likely to be dismissed 
once for all, there should be an opportunity given to other creditors who would 
like to safeguard their interests from being jeoperdised by the action of: the sole 
petitioning creditor. It may be certainly difficult under the rules as they stand at 
present for the court to give any specific notice to the other creditors when a com- 
promise is sought to be enterea irtc between the petitioning creditor and the debtors, 


but this difficulty can be obviated certainly by court rctice being put on the notice . 


board of the court that the petitioning creditor is seeking to settle the matter between 
himself and the debtors and that the other creditors wac are interested and who are 
already on record or not may take necessary steps to safeguard their interests. 
Such a thing has not been dore in the present case and what is worse, the learned 


Subordinate Judge has thonght it fit to make an order that the sum of Rs. 1,680 - 


deposited by ore of the respondents before me should be taken away by the petiticn- 


ing creditor in whole. Such an order is certainly mainfestly unjust to the rest of the . 


creditors, especially when it was brought tc the notice cf the court in the petition 
filed by the petitioning creditcr that there were other creditors besides to whom 
payment had been suspended by the debtors, The proper thing for the court would 
have been to withhold the payment of the amount for a period in order to allow 
other creditors to come up and then adjudge their rights against the debtors, Such 
a procedure would alone have satisfied the principle or the policy and scheme 
underlying the Provincial Insolvency Act that the petitioning creditor acts not 
merely for himself but also on behalf of other creditors when once he files a petition 
to adjudicate debtors as insolvents, , f n 
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Further I must observe that the courts below have not addressed themselves- 
to the fact that the application filed by the petitioner before me for substitution 
and for restoration of the original petition I.P. Nc. 24 cf 1946 was filed under section 
151, Civil Procedure Code which lays down that the courts have inherent power to- 
‘make such orders as may be necessary fcr the ends of justice or to prevert abuse 
ofthe process of the Court This is a fit case where tre ends of justice require that 
in the exercise of the powers vested in court under section 151 of the Code, the 
Original I.P. No. 24 of 1946 should be ordered to be restcred to file in crder that the 
claims of the other creditors against the respondents could be considered and ais- 
posed of. Even if sections 16 and 19 of the Provincial Insolvency Act would not 
be of any avail tc the petitioner, still the courts below had ample power and juris- 
dictior. to rectify situations such as this, where if such rectification does not take 
place, injustice will ensue. In this view I think the courts below ought to have 
allowed the petition for restoration of I.P. No. 24 of 1946 on the file and also: 
ordered substitution of the petitioner in place cf the original petitioning creditor 
who went out of the scene. Otherwisc, thé position would be that, the, debtors 
having already alier.ated ell the properties, as represented by the original petitioning 
creditor in the said Insolvency petition, there.would be no further acts of insolvency 
which would enable any other creditor to procecd with any applicaticn fer adjudi- 
cation of the debtors within the period of time prescribed by the Act. The result 
would be that the other creditors would be left without any remedy at all and one 
cf the creditors would have already walked away with the entire sum that was 
availabe to all the creditors as such. This ir my opinicn cculd not be claimed to be 
the policy’ underlying the provisions of the Previncial Insolvency Act. Therefore, 
in order to meet the ends of justice, I consider that there should be an order directing 
the Subordinate Judge’s Court, Coimbatore, to restore the petiticn I.P. No. 24 of 
1946, to its file and proceed with the same, substituting the petitioner before me as 
the petitioning creditor and dispose of the same according to law. In view of the 
lack of diligence on the part of the petitioner before me, I do rot think that he 
should be awarded any costs. The petition is therefore allowed without costs. 


K.C. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice GovinDA MENON anp MR. Justice KRISHNASWAMT 
NayYuDu. 


Makkena Sambayya .. Appellant * 
, v. 
Makkena Tirupatayya and another .. Respondents. 


Madras Hereditary Village Offices Act (III of 1895), sections 10 and 13—Scope—Dismissed village munsiff” 
—Restoration by Government—Invalid and without jurisdiction and cannot oust the person appointed in his place 
—Right of suit for declaration in Civil Cout. 


‘All that the proviso to sub-section (6) of section 10 of the Madras Hereditary Village Offices 
Act contemplates is that if by legitimate means, that is, by an appeal or a second appeal a person who 
has been dismissed or removed from office is allowed to come back by the order of dismissal or removal 
being cancelled, then the person who is appointed shall vacate the office. The operative part of the 
section relates to the filling up of the vacancy and the method of doing it and the proviso is only in the 
nature of restitution. The correct and proper way of reading the sub-section with its proviso is to 
interpret it as laying down that the order of appointment for filling up the vacancy caused by resig- 
nation, dismissal, removal, or suspension, is subject to.a defeasance in case the person who is removed, 
dismissed, or suspended, is permitted to resume duty by-the cancellation of the embargo put upor . 
him. It does not mean that a higher authority not vested with any power or jurisdiction can without 
legal justification, cancel a perfectly valid order of dismissal, suspension, or removal and permit 
the return to duty of an officer who has been properly dismissed or removed from office.- i 


If a person who has been lawfully appointed as a village headman (in the place of a dismissed. 
officer) is unlawfully tried to be ousted by the order (restoring the dismissed officer) of the Government 
which had no jurisdiction to interfere in the matter on which the Collector passed the order then it is 
-open to such person removed to sue in the Civil Court for declaration. , 
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The provisions of the Madras Hereditary Village Officés‘Act does not confer any right upon the: 
Government either to affirm or set aside the final orders madé:by any statutory body because section 23. 
of that Act makes a decision on an appeal'to’the District Collector-or the Board of Revenue, as the: 
case may be absolutely final. RA rage oie : 

A village munsiff holds his office not as aTesult of any contractual right or obligation butin accord-- 
ance with the provisions of a statute and if tHe statute fixes certain modes and methods forappointment,. 
dismissal, or removal, the same have to_be.complied with and if a¢cording to the provisions of that: 
statute, a person appointed or dismissed-cannot-be removed or reappointed, then the general principle: 
that an officer holds his post in the discretion of the Crown-cannot be invoked to justify an action. 
not contemplated by the statute. Bakes —_——- 


Appeal against the decree of the-Court of the-Subordinate Judge of Guntur’ 
dated 24th December, 1948, and-passed in O.S. N&aid0 of 1947. 


V. Subrahmanyam for Appellant—— - eae 


The Governmert Pleader (P Satyånarayana Rajuy-and C. V. Mannadiar for and 
Respondent. ite ; 


Panchapakesa Sastry, J., before'whom.-the case camé gn in the first instance on 14th 
February, 1951, made the following-Order:—I am-referring this case to a Bench. 
The suit is for a declaration that the order of the Revenue Divisional Officer, Guntur, 
re-appointing or reinstating a dismissed village headman is ultra vires and illegat 
and not binding on the plaintiff,-and-for an injactién against the said person 
taking the office from the plaintiff: The first defendant would appear to have 
been dismissed for certain alleged’ improper acts. -Ar appeal and a second appeal 
to the higher officials met with: no--success. The Government too, which was 
moved in the matter, passed orders that the law did-not empower it to interfere 
in the case and dismissed his petition Meanwhile, the plaintiff had been appointed 
to function as the village servant. Sometime thereafter, the first defendant filed 
another application before the Government practically_for a review of its previous 
order and stated therein that His “Exéellency the-Governor had the full powers 
and plenary jurisdiction. This time-he was more fortunate. The result was that 
ir their ultimate order the Governmefit took the view+that the punishment awarded 
him previously was rather harsh,:and it was directed that he should be reinstated 
and appropriate orders passed accordingly. In due-course, the Revenue Divisional 
Officer finally pessed the order now. complained of and acting in accordance with 
the Government order, reinstated-or- re-appointed or-r stored, whatever may be 
the appropriate expression—the first defendant to~his ‘original office and conse- 
quently the plaintiff had to be ousted therefrom. --ft is this order which is now 
challenged in this suit. In the first.instance the suit’ was filed against the first 
defendant alone. Later on, the-State of Madras was added as a party. They 
filed a written statement, fully supporting the first defendant and asserting that 
they had ample powers to act in the manner they did-finally. The learned Subordi- 
nate Judge took the view that the first view of the-Government on the point was 
right and that the subsequent view that they had power to act and interfere with 
the order of the Revenue Officers tinder the Madras Hereditary Village Offices’ 
Act was wrong. He also held that-this suit was entertainable by a Civil Court, 
following a decision of Wadsworth; J:, in similar circumstances. The first defendant 
has now appealed. The Government also support him. The plaintiffrespondent 
contests the appeal. aes : zi 


The learned advocate for the appellant pointed—out that the appointment 
of plaintiff was cither under section-10-(4) or section 10-(6) of the Hereditary Village 
Offices’ Act and that in either case the new incumbent-appointed could hold office 
only until the, re-appointment of the -criginal dismissed village servant. It was 
contended that, on a literal reading-of the section, there had been a re-appointment 
order in favour of the first defendant and the plaintiff’s tenure of office had come 
to an end. ` It was not open to him;-it was so argued,-te-question the’ legality of the 
order of re-appointment or reinstafement or restoration-and he was-bound by the 
factum of the dbrder of re-appointment and he could be ousted immediately. The 
learned advocate for the respondent, on the cther hand, said that this was not . 
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the correct interpretation of the relevant clauses. ` He,urged that section 23 of the 
Act provided for an appeal and a second appeal in some cases and that it was with 
reference to the exercise of the appellate powers that the term re-appointment 
in sub-clauses 4-and 6 of section 10 should be understood. In other words, he- 
. suggested that it was only on a re-appointment consequent on the appellate order . 
setting aside the dismissal order of-the lower tribunals, that the new incumbent 
vacated. The argument for the appellant was that the re-appc intment might be. 
for-any reason whatever and even apart from tke provisions of the Madras Here- 
ditary Village Offices’ Act. ; ar 


` Further, the appcllart’s Advocate stressed that by virtue of section 241 of the 
` Government of India Act of 1935 (now replaced by Article 310 of the Constitution 
of India) the Governor’s powers to deal with the case of an existing civil srrvant- 
.. even contrary to the rules or to the provisions‘of an Act could not be abridged 
“or limited, provided only they were not to the disadvantage of the servant ccncerned,- . 
In my. opinion, these contentions are cf sufficient importance to be dealt with 
~- and considered by a Bench. This case is accordingly refirred to a Benck. and will 
“ be posted after twc weeks. Meanwhile, the appellant’s Advocate is at liberty to 
raise additional grounds raising other points’ which he says he has in his mind. 
If the Bench allows them, he will be heard on these points. 


The Judgment of {the Court fin pursuance of the Crder of reference was 7 
delivered by ` - ; 


Govinda Menon, 7.—The appellant before us was the first defendant in the 
Court below, the second defendant being the Government of Madras represented ` 
by the District Collector, Guntur. The plaintiff brought a suit for a declaration 
that the order of the Revenue Divisional Officer, Guntur, dated 27th July, 1947, 
is illegal, ultra vires, and not binding on him. ` The learned Judge decreed the suit 
as-prayed for and hence this appeal by the first defendant. í 


- The first defendant was the permanent village mur sif of Nandigama village 
. in Sattenapalli Taluk, Guntur District. On account of irrégularities ir official 
proceedings as well as charges of misappropriation he was dismissed by the Revenue 
_, Divisional Officer or 25th July, 1944, which dismissal, on appeal to the Ccllector,,. 
' ? - was confirmed on gist December, 1944. On 15th January, 1945, under Exhibit 
A-5 the Revenue Divisional Officer appointed the plaintiff as acting village munsiff 
- which appointment was confirmed on 31st January, 1945, under Exhibit A-6.. Against 
the corfirmation of the order of dismissal, the first defendant preferred a second 
appeal to the Revenue Board. which was also dismissed on 4th May, 1945 (Exhibit 
A-3). There was a further petition to the Grvernment for: interference in this 
matter in revision and or this the order under the signature of the Assistant Secre- 
tary to Government was that the law dees not provide for interference by the Govern- 
ment in the matter and therefore the petition was rejected on 14th October, 1946, 
(Exhibit A-4). Subsequently, the first defendant memorialised the Hon’ble Prime 
Minister, Government of Madras, under Exhibit B-r, and on that orders were 
passed (Exhibit B-2) on 16th May, 1947, by which the Government came to the 
following conclusion :— k 
“Last year, the petitioner submitted a petition to the Government requesting reinstatement 
to the post. The petition was rejected in the Government endorsement read above. The Govern- 
ment have since re-examined the case, on a petition subsequently received from the dismissed headman. 
They consider that, in view of the fact that the petitioner is young, the punishment is too severe and 
that this is a fit case in which they should exercise clemency and reduce the punishment. They 
accordingly direct that the petitioner should be restored to duty, the period between the date of his 
dismissal and the date of his restoration being treated as one of suspension and that he should be 


warned to behave himselfin future. The petitioner is referred to the Board of Revenue for orders 
on his petition read above.” i 


- The Boatd of Revenue to whom the petitioner was referréd for orders by the Govern- 
ment, in its turn directed the Ccllector to enquire into the matter, who referred the 
petitioner to the Revenue Divisional Officer who on 27th July, 1947, passed the 

- following order :— : : ZA ae Pee 


Cars ae) 
eek 
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“ Sri Makkena Sambayya is hereby restored to office as_headman of Nandigama village of 
Sattenapalle taluk in relief of Sri Makkena-T:rupathayya whose appointment ordered in this office 
R. D.’s. No. 827 of 1945, dated 31st January, 1945, is hereby superseded.” 


The plaintiff, whose zppointment termir ated as a result‘of the re-instatement cf the 
present appellant, has brought the suit-for a declaration that the order of the Revenue 
Divisional Officer was ultra vires, illegal.and invalid“aid that the order by which 
he was appointed, viz., Exhibit A-6; shouid remain-effective and that thc first def-n- 
dant. cannot have any right to the-cffice. The ‘first—defendant’s cohtention in 
the Court below was that the Géveimment has complete jurisdiction and power 
to review the earlier order refusing-to-interfere and_that-according to the provisions 
of the Madras Hereditary Village Offices? Act his restoration is valid and operative. 
There was a further question raised as to whether.the suit was cntertainable at all 
in a civil Court. The State of Madras which have been impleaded as the second 
defendant in.the suit supported the first defendant and asserted that they had ample 
powers to act in the manner they did.. As stated already the Subcrdinate Judge 
agreed with the contentions urged on-behalf of the plaintiff and decreed thr suit. 
The State of Madras though a party respondent to this appeal, actively supports 

_ the case put forward on behalf of the appellant and contends that Exhibit B-2, by 
which the Government held, on a re-examination of the case, that the appellant 
was entitled to a reduction of punishment end clemency cannct be questioned by 
the plaintiff. It is further contended that under. the provisions of the Government 
of India Act, 1935, Sections 240 and 221 then in force, the subsequent order, Exhibit 
Ar cancelling the earlier order has farce and vitality and cannot be questiored at 
all. . 


The first contention raised on behalf of the appellant has reference to provisions 
of the Madras Hereditary Village Offices Act, 1895, and the proper construction 
to be put upon certain sections of-that statute. It_is_therefore necessary to refer 
to its provisions somewhat in detail. The Revenue Divisional Officer is ordinarily 
referred to as “The Collector” for- purposes of this“Act and the chief executive 
officer of the District the Collector is styled the ‘‘ District Collector’. Section 7 
empowers tbe Collector. to fine, suspend, dismiss or remove, the holder of any of the 
offices forming class (1) in section 3 (village munsifs, etc.) for misconduct or for 
reglect of duty or incapacity or for non-residence in the village or fcr any other 
sufficient ceuse, znd to make a record of his reasons for-passing an order under this 
provisior and furnish a copy of the same to the village officer concerned. Section 10° 
enacts that when a vacancy occurs-in any of the village offices forming class (i) 
in section 3, the Collector shall fill up the vacancy in accordance with the provisions 
of the following sub-sections. The qualifications are enumerated therein and the 
prohibitiors are also contained therein. Sub-section (4) reads as follows :— 


“ Where an office has become vacant by the dismissal, removal or suspension of the last holder, 
the Collector may direct that, until the death, re-appointment or return to duty of such last holder, 
the duties of the office shall be performed by some persons duly qualified under sub-section (1) who 
js not an undivided member of the family of the dismissed, removed or suspended officer ; provided 
that when the officer who has been dismissed, or removed, dies, or if the officer who has been sus- 
pended dies while under suspension, the vacancy caused by such death shall be filled up in accordance 
with the provisions of sub-sections (2) and (3), i.e., by observing the rule of primogenitune and in 
some cases persons other than the direct heir being appointed.” ‘ . 
Sub-section (6) is important in this way, because it relates to the method of filling 
up a vacancy caused by resignation, dismissal, removal or suspension, It -reads_ 
as follows :— F eee, ` 

“Ifa vacancy is caused by the resignation, dismissal, removal or suspension of the holder of an 
office, and the Collector does not give the direction referred to in sub-section (4), he shall fill up the 
vacancy in accordance with the provisions of this section as if it had been caused by the death of the 
said holder ; provided that, upon the expiry of the period of suspension of an officer who has been 
suspended or, if, for any reason, an officer who has been dismissed, or removed or suspended is permitted 


to resume the office from which he has been dismissed, removed or suspended, the person appointed 
to fill the vacancy caused by the said suspension, dismissal or removal shall cease to hold office.” 


Section 13 refers to a suit for offices, for recovery of emoluments and for registry 
as heir, 2e, that section allows persons who are entitled under sub-section (2) or 


z ; x p t : fa y 
pe ee i : a thay 
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- sub-section (3) of section TOrto, sue for emoliiients or to hold such office and enjoy 
the emoluments. This suit ioe before % {ci vil court but before the Collector. 
Section 23 provides for appeals‘from every’ order passed by the Collector under 

section 6 or section 7 and from “every decree or order passed by a Ccllector in a 

suit preferred under section: 1g t6 be filed within one month to the District Collector, 

or, if the said order or decree was passed by the ‘District Collector, an appeal shall 
lie, within three months to the-Board of Revenue. The decision on appeal of the 

District’ Collector or the Board of Revenue, as the case may be, shall be final ; 

provided that in respect of the offices of head of the village and village accountant, 

a second appeal shall lie, within three months, ‘to the Board of Revenue against 


the decision on appeal of the District Collector, 


It was under the provisions of section 7 that the first defendant was removed 
from office and his appeal and second appeal were under section 23 of the Act. 
Tt was in accordance with the powers conferred under section ro that the plaintiff 
was appcinted and the contention is that the proviso to sub-section (6) of section _ 
10 would: come into play when the dismissed or removed holder of the office is, 
Jor any reason, permitted to return to duty. 


The first ergument of the learned counsel for the appellant is that the proviso 
to sub-section (6) of section 10 makes it obligatory, for the person appointed by 
the Collector, in the place of one who has been suspended, cr removed, or dismissed, 
to give room to the officer whose dismissal, removal, or suspension, is, for any reason, 
cancelled and he is permitted to resume the office from which he has been dismissed, 
removed, or suspended ; and in that case the person appointed to fill the vacancy 
caused by the suspersion, dismissal, or removal, shall cease to hold office. The 
first defendant contends that on account of the words “for any reason ”, even if 
his dismissal or removal was not set aside by any legitimate right cf appeal, the 
plaintiff, who was appointed te fill the vacancy, has to vacate for him and that he 
should be permitted to resume the office. What is urged is that ordinarily, where 
pending an appeal a person is appointed to fill an office, when that appeal is allowed, 
he has to vacate it. In the present case, because of the very wide import of the 
words ‘for any reason ” it should be held that since the order of the Government, 
which is not one gat pare by the statute, restores him to office, he cannot be 
dénied the right to hold office and recover the same from the person appointed 
in his stead. , It is further urged that the words ‘‘for any reason ”?” contemplate 
the cancellation by the autbority itself of the order of dismissal or suspension, or by _ 
an appellate authority or by a revisional authority, and that it is not open to the 
person appointed to fill the vacancy to question the correctness or propriety of the 
order restcring the dismissed or the removed incumbent. We are not inclined 
to accept the contention which would lead to such a drastic result. In our opinion 
all that the proviso to sub-section (6) of section 10 contemplates is that if by legiti- 
mate means, that is by an appeal or a second appeal, a person who has been dis- 
missed or removed from office is allowed to come back by the order of dismissal 
or removal being cancelled, then the person who is appointed shall vacate the office. 
What is to be remembered is that the operative part of the section relates to the 
filling up of the vacancy and the method of doing it and the proviso is only in thë 
nature of a restitution. The correct and proper way of readng the sub-section 
with its proviso is to interpret it as laying down that the order of appointment for 
filling up the vacancy caused by resignation, dismissal, removal, or suspension, is 
subject to a defeasance in case the person who is.removed, dismissed, or suspended, 
is permitted to resume duty by the cancellation of ‘the embargo put upon tim. 
It does not mean that a higher authority not vested with any power or jurisdiction 
can, without legal justification, cancel a perfectly valid order of dismissal, suspen- 
sion, or removal and permit the return to duty of an officer who has been properly 
dismissed or removed from office. Sub-sections (4) and (6) havc to be read together ` 
in conformity and harmony with each other. In our view all that the proviso to 
sub-section (6) lays down is that the fact that a qualified person under sub-section 
(4) has been appointed to fill a vacancy caused by the dismissal, removal, or sus- 
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pension, by an authority, should not permit the legitimate holder, if he is later on 
permitted to resume duty, from reaping the fruits of the appellate order or the second 
appellate order. It seems to us therefore that the extreme contention put forward 
‘that any illegal order of cancellation restures the dismissed individual to the original 
office cannot be supported. The words “‘for any reason ”° should recéive a meaning 
in conformity with the provisions of the statute and not in the derogation of the 
intent as well as the written provisions-of law. Construed in this manner, we 
cannot hold that even though the order under Exhibit A-7 was passed without any 
statutory authority, still the first defendant can be allowed to resume office. The 
above contention was based upon the supposition that the basis for Exhibit A-7, 
viz., the order of the Government restoring the first defendant to office was illegal. 


The next line of attack by the first defendant is with regard to the maintain- 
ability of the suit itself. ‘The first defendant’says that the present suit for a decla- 
ration is only a make-believe and is in reality a suit for the recovery of the office 
of village munsif. That is, by getting the declaration, the plaintiff wants to get back 
the office from ‘which he had been dismissed, and therefore in substance the claim 
is one for the recovery of office for which purpose the proper ferum is not a civil 
court but the couri of the Collector under section 13 of the Act. Where a special 
machinery is constituted for dealing with certain disputes, then it is not open tu the 
parties to resort to the ordinary Civil Courts. Ir this case, according to the first 
defendant it is open to the plaintiff to sue for the recovery of the office under section 
13 before the Collecter. Against the decree of the Collector an appeal will lie 
to the District Collector and since the office is one of the head of the village, a second 
appeal will alsc lie to the Board of Revenue. -Withcut resorting to these remedies 
and availing himself of the provisions of sections 13 and 23 of the Madras Hereditary 
Village Offices Act, the plaintiff has no justification to come before a Civil Court and 
sue for a-declaration, which in essence is one for the recovery of the office. In 
this connection section 21 of the Act has also to be-considered by which jurisdiction 
of Civil Courts is barred with regard to matters specially enacted in this statute. 
‘That section lays dowr that no civil court shall have authority to take into consi- 
deration or decide any claim to succéed to any of the offices specified in section 3 
or any question as to the rate cr amount of the emoluments of any such office or, 
except as provided in proviso (ii) to sub-section (1) of section 13, any claim to 
recover the emcluments of any such office. Claim to succeed to the office of r.ead- 
man is really what the plaintiff asks for, and therefore according to the defendant, 

~ a civil court will have no right to adjudicate on this claim. Great reliance is placed 
by the learned counsel for the appellart on a judgment cf Somayya, J., in Narasimha 
Rao v. Venkataramana Rao, where the learned Judge held that where the plaintiff 
claimed a right of succession under the Madras Hereditary Village Offices Act 
and alleged that the defendant was appointed by tte revenue authorities in vic lation 
of his right, his remedy is to sue under section 13 of the Act in the Revenue Court 
for the recovery of his office from the person alleged to have been wrongfully appoint- 
ed and therefore the plaintiff, by merely confir ing his relief as one for a declaration 
of the invalidity of the defendant’s appointment, cannot be permitted to agitate 
the matter before a civil court. The learned Judge further held that settion 21 
of the Act bars a civil court from entertaining such a suit. In addition to this, the 
decision in Kailasapathi v. Secretary of State? was also brought to our notice. In 
that case Beasley, C.J., held that where a person is registered as a minor karnam 
of village but later the Revenue Board cancelléd that registration and directed the 
Revenue Divisional Officer to make a fresh appointment, which is done, and the 
person deprived of his office files in the civil court a suit for declaration that the 
cancellation by the Revenue Board was ultra vires and for delivering the office of 
‘karnam to him, the remedy sought by plaintiff, being one which in cffect he could 
have had by filing a suit in revenue court under section 13 of the Act, the jurisdic- 
tion of the Civil Court is barred under section 21. Another case of the same varie 
is to be found in the judgment of Pandrang Row and King, JJ. in Venkata- 
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subbayya:v. Secretary of State in Council!, where the learned Judges negatived ‘the 
contention that a Civil Court is competent to declare that the decision of the Board 
of Revenue in a suit under section 13 of the Madras Hereditary Village Offices, 
Act, where the Board had decided the matter in. appeal to it, is contrary to law. 
Even assuming that the decision of the Board is contrary to law, it is not competent 
for a Civil Court to declare that such a decision was contrary to law, for then a 
party wculd be really attempting to obtain an adjudication by a Civil Court of a 
` claim which has been excluded from the jurisdiction of a Civil Court. We arċ not 
prepared to hold that these authorities in any way preclude the Civil Court from 
entertairing the present suit. “In none of these cases was the question regarding 
the validity of an order of restoration by an appellate tribunal of a dismissed head ` 
of the village was ever considered. On the other hand Secretary of State for India v.: ~ 
Subba Rao? and Duraiswami Reddiar.v. Secretary of State for India in Council? are two 
pronouncements of this court where the right of a Civil Court to adjudicate upon - 
the invalid or ultra vires nature of orders passed by the Collector or the Board of 
Revenue was considered and decided in favour of upholding the Court’s jurisdic- 
tior. Where in a second appeal to it, the Beard of Revenue set aside the order 
of the Collector and restored that of the Revenue Divisicnal Officer, on the ground 
that there was no right of second appeal to the Board of Revenue from an appellate 
‘order of the Collector modifying an order of dismissal and converting it into one 
cf suspension, Beasley, C.J., and Bardswell, J., held in Secretary of State for India v; 
: Subba Rao? in a suit filed by the karnam for a declaration that the order of the 
Board of Revenue was invalid and ultra vires, that the order was without juris- 
diction and was ultra vires and that the suit, though for a mere declaration, was ` 
maintainable. The principle undcrlying this decision is where the revenue autho- 
rity, though purporting to act under the provisions of the Madras Hereditary 
Village Offices Act, acted without jurisdiction, or in excess of jurisdictior, the right 
of the Civil Gourts to declare suck acts ultra vires has not been abrogated or removed 
by-any of the provisions of the Madras Hereditary Village Offices Act. Since no -. 
second appeal lay to the Board of Revenue in a matter where the Collector imposed 
-an order of suspensicn, it was held by this Court that the order of the Revenue Board 
setting aside the order of suspension in second appeal was without jurisdiction. 
The learned Judges have referred to a large body of case law in support of their 
decision and it is unnecessary to refer to any of them now. Wardsworth, J., in 
Duraiswami Reddiar v. Secretary of State for India in Council? laid down that when a 
village munsif lawfully appcinted has been unlawfully threatened with ejection _ 
by an official act, he can maintain a suit to protect his right of office and it is a 
suit which the Civil Courts have jurisdiction to entertain. ‘Therefore, if the plain- 
tiff, who has been lawfully appointed, is unlawfully tried to be ousted by the order 
of the Governmert on which Exhibit A-7 was passed“by the Collector, then it is 
open to the plaintiff to sue for declaration. The learned Judge referred to an 
earlier decision of this Court in Venkataraghaviah v. Chenchu Subbiah‘, 


But it is contended by.Mr. Ramachandra Rao for the appellant that even the 
question of the ultra vires nature of Exhibit A-7 based upon the Government’s order 
can be agitated in a revenue court in view of the observations of the Judicial Com- 
mittee in Raleigh Investment Co., Ltd. v. Governor-General in Council”. But: we do not 
think that any support can be got from that decision for the proposition which the 
learned counsel enunciates. What their Lordships held was that section 67 of the 
Income-tax Act has to be construed in the setting that the Act gives an assessee 
the right effectively to raise in relation to ar assessment made upon him the question 
whether or not a provision in the Act was ultra vires. That is, it was open to the - 
assessee to contend before the Income-tax authorities themselves that a certain’ 
provision of the Act by which he was assessed is ultra vires. He need not proceed 
to a Civil Court for getting a declaration regarding the ultra vires nature of the 
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statute, but it is open to him to raise it before the same tribunal which itself is the 
creator cf that statute, to hold whether certain provisions of that statute are intra 
vires or not. Both these cases emphasise that the jurisdiction of the Civil Courts 
is not ousted. except where the matters are specifically provided for in the special 
statute and where the act of the authorities under that statute can ‘be. brought 
within the confines of the power strictly conferred upon the authorities. We are 
therefore of opinion that the objection regarding the forum and the maintainability 
of the suit cannot be upheld, 


~ The question has now to be considered whether Exhibit A-7 based upcn the 
Government’s order Exhibit B-2 restoring the appellant to the office is ultra vires 
the powers of the Government. One thing is clear and that is that the provisions 
of the Madras Hereditary Village Offices Act does not confer any right upon the 
Government either to affirm or set aside the final orders made by any statutory 
body because section 23 makes a decision onan appeal to the District Collector 
or the Board of Revenue, as the case may be, absolutely final. Here, in this casc, 
the Board of Revenue, in second appeal under Exhibit A-3 upheld the order of 
dismissal made by the Revenue Divisional Officer. The statute does not confer 
upon the Governmert any power to interfere. But the learned Government Pleader 
contends that apart from the provisions of the Statute there is a supervening and 
¿ll pervading power in the Government of the State to interfere in all matters 
regarding appointments and dismissals made by subordinate authorities and there- 
fore even if, in the first instance, the Government thought it had no power to inter- 
fere, the subsequent recantation cf their order by Exhibit P-2 would be valid and. 
such being the case the order of reappointment contained in Exhibit A-7 cannot 
be interfered with by the Court. At the time Exhibit B-2 was passed, the Govern- 
mert cf India Act, 1935, was ir. force, and the Government Pleader rufèrs to various 
provisions of that Act justifying the action of the Government referred to in Exhibit 
B-2. Sections 52, 59, 240 and 241 of the Government of India Act were specially 
stressed. Section 52 relates to the special responsibilities of the Governor with 
regard to the safeguarding of the legitimate interests of persons who are, or have 
been, members of the public services. Section 59 relates to the conduct of business 
by the Provincial Government and lays down that all executive actions of the 
Government of a Province shall be expressed to be taken in the name of the Governor. 
Sections 240 and 241 refer to the tenure of office of persons employed in civil capa- 
cities in India and contemplates that every person holding any civil post under the 
Crown in India holds it during His Majesty’s pleasure. Section 241 (5) was parti- 
cularly relied upon and it runs as follows-: 

“ No rules made under this section and no act of any Legislature in India shall be construed to” 
limit or abridge the power of the Governor-General or a Governor to deal with the case of any person 
serving His Majesty in a civil capacity in India in such manner as may appear to him to be just 
and equitable.” i 
We shall first of all.dispose of the contention based upon section 241 (5). No doubt. 
under that provision, any rule made under the Government of India Act, or any 
Act of the Legislature, cannot deprive thé Governor of the special responsibility 
vested in him under the Instrument of Instructions to safeguard the interests of the 
public servants in India and therefore it is. open to the Governor to. interfere in any 
matter with regard to the dismissal or restoration of a public servant even if orders. 
made under statutes had become final. In accordance with the scheme of the. 
Government: in vogue at the time when the Government of India Act, 1935, was 
in force, there were rules for guidance of the business of-the Government of Madras. 
framed under section 59 of the Government of India Act.and rule 11 stated that all 
orders shall be in the name of the Governor and cannot be called in question under 
section 53. If Exhibit B-1 had been addressed as a memorial to the Governor, and 
the Governor in his discretion, has interfered in accordance with the powers con- 
ferred on him under sub-section (5) of section 241, then it might have been said y 
that whatever orders havé been passed by the executive Government will be subject 
to revision ‘at the instance of the Governor. But it has not been shown by the 
jearned Government Pleader that the memorial Exhibit B-1 was disposed of as a 
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‘petition for the redressal of grievance addressed to the Governor in accordance 
-with the powers under section 241 (5). It is well-known that rules had been framed 
‘when the governance of the country was under the authority conferred by.the Govern- 
ment of India Act, 1935, for the Governor to safeguard the interests of the services 
-and to receive and interfere in petitions against the order of the Government as 
‘such exercising his discretion. The result of such rules is that the Governor is. 
_ made an appellate authority as it were over the Government of which he is the head, 
whereunder he acts under the advice of his ministers in matters relating to service. 
We granted time to the learned Government Plesder to ascertain whether Exhibit 
‘B-1 was ever sent to the Governor in order that he might use his discretion and 
either confirm or set aside the order of the Government, Exhibit A-4, but the learned 
‘Government Pleader was not able to give us any information that Exhibit B-1 
was either sent to the Governor or that Exhibit B-2 is an order passed by the Gover- 
nor in pursuance of his special responsibility and powers reserved in him under 
section 241 (5). Therefore we take it that Exhibit B-2 is, from what appears on 
the face of it, an order by the Government reviewing their earlier order, Exhibit 
.A-4. The structure of the Constitution of a Provincial Government during the 
existence of the Government of India Act, 1935, before its amendment by the Indian 
Independence Act, had vested in the Governor a general power of safeguarding 
and protecting the services and that power is derived from section 241 (5), and the 
‘Instrument of Instructions issued to him. Since we are not satisfied that Exhibit 
‘B-2 was issued in pursuance of the exercise of any such power we cannot agree 
-with the learned Governmert Pleader that the order Exhibit B-2 emanated from 
the Governor acting in accordance with his powers under section 241 (5) and there- 
fore we are not prepared to accept bis contention. 


The substantial argument next put forward by the learned Government Pleader 
to remforce the point of view urged on behalf of the appellant is that firstly. the 
-Government of the Province has absolute discretion in the matter of retaining or 
removing servants of the Government under the authority derived from the Crown, 
because the Government of the Province is the agent of the Crown and since the 
Crown has got absolute discretion ir the matter of the retention of a member of the 
‘services, the order Exhibit B-2 whereby the first defendant was restored, resulting 
in the plaintiff being ousted, is valid and legal and cannot be called in question. 
-Reference was made to section 49 (2) of the Government of India Act, 1935, where 
it is stated that the executive authority of each province extends to matters with 
respect to which the Legislature of the Province has power to make laws. This 
section corresponds to Article 162 of the present Constitution. The executive 
-and the legislative authorities cf the Province are derived from the powers conferred 
under the Parliamentary statutes then in force. So far as the services are concerned, 
‘the history of this power can be traced back to section 96-B of the Government of 
India Act, 1919, which in a somewhat changed form was re-enacted as section 240 
-of the Act of 1935 and the same idea is incorporated in Article 311 of the Consti- ` 
tution, Whereas under sec-ion 96-B of the Government of India Act, 1919, and 
-section 240 of the Act of 1935, every person in the civil service of the Crown in India 
holds office during His Majesty’s pleasure, under Article 311 of the Constitution, 
-on account of the republican nature of our Constitution, any person who hclds 
.a civil pest under the Unicn or State shall not be dismissed or removed by any 
-authority subordinate to that’ by which he was appoirted. A similar provisicn 
-is contained in sub-section (2) of section 240 of the Act of 1935. But the question 
-shere is not with regard to the dismissal by a person subordinate to the authority 
-who appointed the officer, but the question is whether his hclding of the office can 
be terminated at the will and pleasure of the Government of the Province. In 
Venkata Rao v. Secretary of State for India} the Privy Council had to corsider the case 
of persons who had bern removed from service by departmental authorities ir this 
Province, and their Lordships held that since section 96-B of the Government of 
India Act, 1919, expressly. states that persons in the civil service hc ld office during 
s 
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the pleasure of the Crown, the dismissal of a civil servant in utter disregard of the 
‘procedure prescribed by the rules framed under the section, will not give a right of 
action for wrongful dismissal. The Privy Council had to consider two cases, Shen- 
don v. Smith? and Gould v. Stuart®. Discussing these two cases, Lord Roche in deli- 
vering the judgment makes a distinction between the holaing of an appointment 
under the rules and regulations cf the service as well as an appointment under 
conditions expressly enacted by a statute and lays down that in cases where the 
appointments are under the provisions of a statute, they cannot be terminated 
except in accordance with the provisions contained in the statute. It is clear from 
Shenton’s caset, that any servant of the Crown in the absence of a special contract, 
holds his office during the pleasure of the Crown and that in the case of a dismissal 
of such an officer he has no special cause of action. At page 235, Lord Hobhouse 
‘states as follows :— 

“If any public servant considers that he has been dismissed unjustly, his remedy is not by a 
law suit, but by an appeal of an official or political kind.” 
Later on he continues to observe :— 

“ The difficulty of dismissing servants whose continuance in office is detrimental to the State 
“would, if it were necessary to prove some offence to the satisfaction of a jury, be such as seriously 
impede the working of the public service. No authority, legal or constitutional, has been produced 
to countenance @e doctrine that persons taking service with a colonial Government to whom the 
‘regulations have been addressed, can insist upon holding office till removed according to the process 
thereby laid down.” 
We have ro doubt that according to the law, ar officer holds his post during the 
‘continuance of the Government of India Act, 1935, at the pleasure of the Crown, 
and unless there are special statutes regulating the appointment and removals, 
he can be removed at plezsure. See Ramdas Hajra v. Secretary of State for India? 
Eigh Commissioner for India v. I.M. Lall* and District School Board of North Kanara Kar- 
uar v.Parameswar fattu”. This is clear from the judgmentof Mookerjee, J., in Ramdas 
Pajra v. Secretary of State for India? where the case-law has been very exhaustively 
considered and discussed. Except when it is otherwise provided by statute, all 
public officers and servants of the Crown hold their appomtments at the pleasure 
o? the Crown; and all, in general, are subject to dismissal at any time without 
‘cause assigned. What the Crown can do independently of any enquiry of and 
without the assignment of any reason, cannot be questioned in a Court of law on 
tke ground that the enquiry has not been satisfactory or in proper form, or that the 
reason assigned is unsound and open to criticism. Therefore a suit for damages 
for wrongful dismissal cannot be maintained agair st the Crown. As we have already 
stated, the Privy Council in Venkata Rao v. Secretary of State for India® makes a dis- 
tinction between two classes of cases, viz., the Gould’s case? and Shenton’s case1. The 
general category is defined and illustrated by Shenton’s caset and the exceptional 
category is defined and illustrated in the Gould’s case*. It seems to us that the 
more appropriate category tc be applied so far as our present case is concerned is 
that enunciated in Gould’s case?, viz., where the office is held under conditions 
expressly enacted in by a statute. 


A statutory right as distinguished from an ordinary contractual right is clarified 
‘at page 62 in High Commissioner for India v. I, M. Lall*, where their Lordships of the 
Judicial Committee observe as follows :— è 

“ The respondent sought to establish a statutory right to recover arrears of pay by action in the 
‘Civil Court ; he made reference to certain sections of the Government of India Act, 1935, viZ., sec- 
tions 179 (9), 247 (4), 249, and 250, but it is enough to state that their Lordships are unable to derive 
from them any statutory right to recover arrears of pay by action.” 
In the present case the village munsif holds his office not as a result of any contractual 
right or obligation but in accordar.ce with the provisions of alstatute and if the statute 
fixes certain modes and methods for appointment, dismissal or removal, ihe same 
have to becomplied with; and if according to the provisions of that statute, a person. 





1. (1895) A.C. 229. : 4. (1948) 2 M.L.J. 55. 
2. 1898) A.G. 575- 5. I.L.R. 1943 Bom. 411. 
3- (1912) 17 GL.J. 75. 6. LL.R. 1937 Mad. 532. 
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appointed or dismissed cannot be removed or re-appointed, then the gencral prin- 
ciple that an officer holds his past ir the discretion of the Crown cannot be invoked, 
to justify an action not contemplated by the Statute. The Madras Hereditary 
Village Offices Act makes the Board of Revenue.the final authority in regard to 
the appointment and removal of the village officers and the Government was per- 
fectly right in the view which they took in Exhibit A-4 that the law does not provide 
for interference by the Government in such matters. Such being the case and since 
we are satisfied that Exhibit B-2 is not the result of the Governor exercising his 
discretion but the Government reviewing their earlier order, it cannot be said that 
the reinstatement of the first defendant can be validly acknowledged as proper 
and just. It has therefere to De held that the confirmation of thc order of dismissal 
of the first defendant by the Board of Revenue in Second Appeal stands and-that 
. his restoration to office by th2 crder of the Government contained in Exhibit A-7 
is invalid and inoperative. We are fortified in this conclusion by the procedure 
adopted by the Government in passing Madras Act XVIII of 1939. That was an 
Act intended to validate the restoration of village officers who lost their offices by 
reason of their association or connection with political movements. It so happened 
that ı n account of their participation in the political movements of earlier twenties, 
certain village officers had been dismissed by the then British Governgnent and they 
were restored after the popular Government came into existence as a result of the 
Government of India Act, 1¢35. But it was felt that such restoration was against 
the provisions cf the Madras Hereditary Village Offices Act and therefore the Pro- 
vincial Government had te resort to special legislation to validate the re-instatement 
of those officers. If as a metter of fact, it is open to the Provincial Government 
to appoint any one or terminate the services of any one, at their will and pleasure, 
despite the provisions of the Madras Hereditary Village Ofices Act we see no reason 
why the reinstatement of those village officers by the Government in 1937 or 1938 
was considered invalid. As it was thought that such restorations were outside the 
authority conferred under the Madras Hereditary Village Offices Act, the Act of 
1939 had to be passed. . Ae gi 
The last and final argument addressed to us was on the basis of Article 375 
- of the Constitution which lars down that all officers, judicial, executive, and minis- 
terial, throughout the territcry of India, shall continue to exercise their respective 
functions subject to the provisions of the Constitution. The argument is put in 
this way. On the 26th Janua-y, 1950, when India became a republic and the Consti- 
tution came into being, the first defendant was holding the office of the village 
headman and therefore he continued to hold the post under this Article, How it 
came about was that even though the plaintiff was appointed as the village munsif, 
he could not get possession of the office and therefore the first defendant continued 
in’ that capacity on the date when the Constitution came into’ being. But the 
difficulty in accepting this ergument is that Article 375 cc ntertiplates only officers 
who were velidly holding their office and rot those whe could be said tc hold: office 
despite their removal. As it hes happended the final order cf dismissal af the 
first defendant was confirmed by the Board of Revenue in Second Appeal as early 
əs- 4th May, 1945, and since then the person whe validly held the office must be 
the plaingiff and not the first defendant. Moreover, by the time the Constitution 
came into existence, the Subordinate Judge had already. passed his decree declaring 
that the plaintiff- cannot be removed from office and that he was the properly- 
appointed village munsif o? Nandigama Village. The decree was passed on the 
24th December, 1948 and since an order of injunction had been passed in appeal 
by this court it cannot be szid that the first defendant has obtained any valid right. 
to hold office as a result of that interlocutory order. We therefore agree with the 
Subordinate Judge that the order Exribit A-7 is invalid and inoperative and that 
under that order the first defendant cannot assume the office of the village munsif 
of Nandigama Village. Tte lower Court was therefore perfectly justified in decree- 
ing the suit and this appeal is dismissed but in the circumstances each party will bear. 
his costs throughout. ; ; i 
K.S. ; 


Appeal dismiss ed 
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= IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice Ramaswamy. 


Nadipi Nagi Reddy ... Petitioner * 
i v. Bee 3 l a ee ad r 

Vadde. Venkatappa ; a _. a. +s Respondent. 
Criminal Procedure Gode (V of 1898), section 145-—Scope of: T T. : 7 


‘The orders under section 145 of the Code are merely police orders to prevent breaches of the 
peace and proceedings under the section should.not be readily continued in cases where there is ample 
Ume for obtaining a civil remedy, where criminal action would be unjust, where proceedings under 
ction 107 would be more appropriate and where the object is to drive the other party to a suit. 


Wiere both parties had submitted their differences to an arbitrator and an award was passed 
end one of the parties resiled from it and pending the arbitration proceedings, the Magistrate had 
sayed proceedings, the Magistrate ceased to have jurisdiction and cannot revive the proceedings 
merely because the arbitration proved ineffectcal without being satisfied that there are sufficient 
grounds under the section for proceeding with the enquiry. ° 


A Magistrate cropping proceedings does not become Junctus officio but has jurisdiction to pass s 


forther orders for winding up the proceedings. 
Kalananda Singh v. Rameshwar Singh, (1910) 15, C.W.N. 271 and Velur Devasthanam v. State, (1952) 
1 M.L.J. 161, followed. - 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the order of the Court of the 
Sab-Divisional Magistrate of Dhone, dated 21st December, 1950 and passed in 
M. C. No. 2 of 1950. ‘ ey 8 


C. K. Venkatanarasimhan for Petitioner. 
` A, -Bhujanga Rao for the Respondent. ` =i 

Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 

The Court made the following - - : 

Orver.—This is a criminal revision case which hes been filed against the 


the order made by the Sub-divisional Magistrate of Dhone in M.C, No. 2 of 1950 
or 21st December, 1950. i 


The facts are.—The dispute in this case relates to two items of lands situated 
at Dharmavaram, hamlet of Dhone. On 12th June, 1947, the A party put in a 
peaition before the then Sub-Divisional Magistrate of Dhone alleging that in respect 
of four items of lands shown in the schedule annexed thereto there was a dispute 
berween him and the B party respondenis likely to cause a breach of the peace and 
preying that action should be taken agairst the B party respondents under section 
145, Criminal Procedure Code. This petition was forwarded to the Sub-Inspector 
of olice, Dhone. On the report of the Police dated goth June, 1947, the learned 
Magistrate passed’ a. preliminary order on 25th June, 1947, directing both sides to 
put in written statements of their respective claims. Both sides, after this preli- 
mirary order, put ir their respective written statements. In the course of the 
enquiry that followed it was discovered that the real dispute between the parties 
wae not with regard to the four items of land described in the A party respondents’ 
petition dated 12th June, 1947, in respect or whichi properties the preliminary order 
dated 25th June, 1947, was issued but with regard to only two other lands, vèz., 
an extent of 1.50 acrés within specified boundaries of S. No. 755-A of a larger 
extent bearing the name of Mulla Konda Chenu ‘alias Chendiah ‘Chenu and an 
extent of 2.50 acres within specified: boundaries in S. No. 753 of a larger extent 
bearing the name of Nagiriah Chenu alias Bapena Ramiah Chenu. On the 
discevery of this error the Additional First Class Magistrate of Nandyal to whom 
the case had been sent for disposal passed a second preliminary order on 24th 
December, 1947, in respect of these two items of properties. Both parties filed: 
fresk written statements. The learned Magistrate passed an order on 31st March, 
Se a SS ee, 


=Crl'R. C. No.'188 of-ig5r. © : 21st February, 1952: 
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1948, under sub-section (6) of section 145 declaring the second respondent of the 
B party to have been in possession and entitled to possession of the two items until 
evicted therefrom in due courss of law. j 


In the meanwhile after -he first preliminary order dated 25th June, 1947, 
the learned Magistrate on a petition put in by the A party ordered attachment of 
the properties and appointed the Sub-Inspector of Police, Dhone, as receiver with 
a direction that the receiver should take possession and lease the lands for 1947. 
The Sub-Inspector of Police took possession and has been cultivating the lands. 


The final order dated gt March, 1948, to which reference has been made 
just now was taken up in revision to the High Court and my learned brother Soma- 
sundaram, J., by his order dared 18th March, 1949, in Criminal Revision Case No. 
577 of 1948 set aside the order of the lower Court and remanded the entire matter 
for disposal according to law; in the. light of the following observations, by some 
Magistrate other than the Magistrate whose order was set aside : 

“The case of the petitioner here is that he was dispossessed within two months prior to 25th 
June, 1947. The properties were edmittedly leased out and the lessees were in possession from-16th 
‘July, 1947. In the circumstances the Court must find who was in possession on 24th December. 
1947. That the respondent was =n continued possession could not be correct, as lessee was in 
possession from 16th July, 1947.” i 
Thereupon both parties filed the following petition in the Court of the Additional 
First Class Magistrate, Kurnool. f 

The parties-to the- above case beg to state that they referred their dispute to arbitrators who 
have passed the award. For the fulfilment of the conditions of the award 15 days’ time is wanted. 
i is prayed that your honour may be pleased to adjourn the case to someday after 15 days from this 

ate. : ree 
On zogth January, 1950, the respondent herein Vadde Venkatappa filed a petition 
in the following terms :— x 


“ (According to our petition” arbitrators were appointed and they gave their award about 3 
months ago. But the award was not only inequitable and obviously unjust but also beyond the 
terms of reference to the arbitrators. The petitioner did not therefore : onsent to the terms of the 
award and the award does rot bind the petitioner. The petitioner therefore praying that this 


ourt be pleased to go on with tke enquiry into the above M. C. and dispose it of on merits.” 


The other party, viz., the B party Nadipi Nagi Reddi naturally protested 
against this and filed a petition that this should not be done because not only had 
an award been passed but that the Court granted an adjournment and stayed the 
proceedings on that footing and that the A party having agreed to abide by the 
award after a lapse of time. could not be allowed to revive the proceedings in this 
fashion and that the periodical adjournments and stay of this case attracted the 
provisions of sub-section (5_ of section 145, Criminal Procedure Code. 


_ The other party, namely, Vadde Venkatappa filed a rejoinder that on the 
failure of the settlement o? the dispute by arbitration the parties became rele- 
gated to the position in whīch they had been placed by the order of the High Court 
ow remand and that it followed that the dispute between the parties still existed 
and it has to be decided by the Court and that the enquiry should be proceeded 
with. < i 


“The learned Additional First Class Magistrate of Kurnool passed an order 
on 24th April, 1950, that the trial of the case should be proceeded with. ~ 


In pursuance of the acoresaid order the trial of the case was proceeded with by 
the Sub-Divisional Magistrate, Dhone, who had succeeded the previous Magistrate 
under the separation scheme and he passed an order in M.Q. 2 of 50 that he accepted 
the case of the A party, viz., Venkatappa and found that he was forcibly and wrong- 
fully dispossessed of the lands by the B party respondents on or about gth June, 1947, 
a date within two months prior to 16th July, 1947, when the Court took possession 
of the properties through the Receiver appointed by it, and that 4 party should be 
treated as in possession: by-24th December,1947. The Magistrate therefore made 
a declaration in favour of the A party and made the consequential order that: the 
A party will be restored to possession after the crop, of. 1950 -had -been .removed 
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by the purchaser in the auction held by the Sub-Inspector of-Police, Dhone, under 
the orders of Court during the pendency of the proceedings and that the A-party 
respondents will be paid out of the sale proceeds of the crop of the lands in dispute 
lying in the Court and that the B party respondent should pay Rs. 75 to the A party 
respondent by way of his costs in these proceedings. This criminal revision case 
has been filed against this order. “ 


The grounds for interference with this order are as follows, viz., that the learned 
Magistrate should not have acted on tke evidence recorded by the previous Magis- 
trate without further enquiry ; that two important witnesses who had been sum- 
moned by an order dated 26th July, 1950, who could have thrown material light 
were not examined in spite of request ; that when the High Court directed the 
Magistrate to find out who was in possession on 24th December, 1947, the ‘date of 
the ‘subsequent preliminary order the Magistrate has found out only who was in 
possession two months prior to 16th July, 1947; that when ‘on this finding the 
respondent was dispossessed even on gth June, 1947, the order giving possession 
to Venkatappa is unsustainable ; that even this alleged dispossession on gth June, 
1947, is contradicted by the petitioner’s own statement that immediately after goth 
April, 1947, he was prevented from harvesting ; that the petitioner went behind 
the written statement and the oral testimony by stating that subsequent to 
Exhibit P-1 that is to say goth April, 1947, he sowed and the respondents spoiled it 
and that the lower Court erred in view of the fact that the parties had referred 
the whole matter to the arbitrators on 6th August, 1949, and the arbitrators had 
given an award and in these circumstances the proceedings could not be continued 
unless there was a present apprehension of the breach of the peace and that this 
allegation of the apprehension of the breach of the peace could not be deduced 
simply because one of the parties long after the passing of the award chose to 
repudiate it; and that the alleged finding as to possession itself is vitiated by 
the facts set out in paragraphs 11 to 15 of the grounds of appeal. 


‘ To my mind there is one fatal irregularity which has vitiated the entire pro- 
ceedings of the learned Sub-Divisional Magistrate and it is concluded by authority. 
On similar facts it has been held by a Bench of the Calcutta High Court in Kalananda 
Singh v. Rameshwar Singh!, that where proceedings started in respect of a disputed 

- ferry in September, 1908, were stayed owing to the dispute having been referred 
to the Commissioner of the Division for arbitration but the arbitration having 
failed the Magistrate on 24th May, 1910, purported to revive the proceedings 
and called upon the parties to appear with evidence on rgth June, 1910, the Magis- 
trate acted without jurisdiction in reviving the proceedings merely because. the 
arbitration proved ineffectual without being satisfied that there were at that time 
sufficient grounds for proceeding under the section and without drawing up 
fresh proceedings for that purpose and that fresh proceedings, should, if necessary, 
be drawn up on the basis of present circumstances and not on what existed in 1908 ; 
and it should not be assumed that the causes which existed in 1908 or 1909 still 
continued to exist. It was also further held in that case that when the dispute 
was referred to arbitration the trying Magistrate recorded an order. , 


“ Further proceedings are unnecessary and they are therefore stayed,” 


that the said order was in terms one under section 145 (5), Criminal Procedure Code, 
and directly it was passed the Magistrate ceased to have jurisdiction notwith- 
standing that by mistake he omitted to withdraw an order of attachment previously 
passed by him. This is precisely what has happened here and for ferry we have. to 
substitute lands in Dharmavaram, hamlet of Dhone, for 1908 we have to substitute 
1947 and for r9th June, 1910, we have to substitute 1950. i 


In addition to these the lower Court should also have pondered over other 
considerations before proceeding with these proceedings under section 145, Criminal 
Procedure Code. The object of section 145, Criminal Procedure Code, is to prevent 
disturbance of public tranquillity and protect the realm from riots and commotions. 


I. (1910) r5 C.W.N. 271. 
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The orders: under section 145 are merely Police orders to prevent breaches 
of the peace and it follows therefore that proceedings under section 145, 
should not be readily continued in the following cases, viz., where there is ample 
` time for the obtaining of a civil remedy, criminal action is injustice, where, in 
the circumstances of the case proceedings under -section 107 have become more 
appropriate ; where the objeci is to drive the other party to a suit as a plaintiff 
with responsibility for a burden of proof which otherwise would not be his. In 
this case both parties had submitted their differences to an arbitrator and an award 
had been passed and one of the parties resiled from it. The proper thing is to go to 
the civil Court and not ask te be relegated to a previous state of things simply to 
jockey for a favourable position in the criminal Court and compel the other party - 
to file a suit. Therefore looked at from these points of view, also the lower Court 
should have dropped the proceedings and raised the attachment. f 


The Magistrate need rot feel even now that because this order has been set 
aside and the proceedings are dropped under séction 145, Criminal Procedure Code, 
he has no authority to deal with the attachment and the leasing out of the properties 
by the Sub-Inspector. Or the other hand, it has been held recently: by me in 
Velur Devasthanam v. State1, following Suryanarayana v. Ankineed Prasad Bahadur®, and 
Narasayya v. Venkiah®, that a Magistrate dropping proceedings ‘does not become 
functus officio but has jurisdiction to pass further orders for winding up the proceedings. 


In the result, the order of the Jower Court is set aside and the proceedings under 
_ section 145, Criminal Procedure Code are dropped and the learned Sub-Divisional 
Magistrate is directed to dispese'of the attachment proceedings according to law. 


VARS. Petition allowed- 
ie í l POETEN A 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Sussa Rao. 
Marina Appa Rao and others - f . `.. Appellants* 
n 


Marina Veeranna, late a minor by mother and next friend Subba-`) . 5 
yamma, since declared major and guardian discharged, vide >.. Respondent, 
order dated 11th Octaber, 1949, on appellant’s affidavit 


Transfer of Property—Purchase with notice of prior agreement for sale to another—Effect—Rights of person 
_ under prior agreement—Trusts Act (iI of 1882), section 91 —Scope and effect of. K 


- An agreement to sell immovezble property does not create any interest in the said property 
“unless a sale deed is executed conveying the said property. The vendor, who has not transferred his 
interest in the property, though he entered into an agreement with another to sell the same, can 
certainly confer title on a third party by executing a sale deed in his favour. As between the vendor 
and the subsequent purchaser, there can be little doubt that there is a transfer of ownership and 
therefore the title to the property vests in the latter. But the title of the subsequent purchaser with 
notice of the prior agreement in Zavour of another is subject to the obligation under section gr of the 
Indian Trusts Act. He holds the property for the benefit of the latter to the extent necessary to give 
effect to the contract. The person in whose favour there was a prior agreement can specifically 
enforce his agreement under section 27 (2) of the Specific Relief Act and compel him to execute a 
sale deed in his favour. But till sach a sale deed is executed by the subsequent purchaser, the 
person in whose favour there was a prior agreement cannot acquire any title to the same. If the 
contract for the purchase of imm>veable property with the original owner does not create any interest 
in him, the subsequent sale by the owner to a third person cannot confer a better title on him, . He 
can only acquire title to the property by getting a conveyance from the subsequent purchaser. “The 
execution of a sale deed by the original owner without the subsequent purchaser joining the sale will 
not confer any title on the person in whose favour there was a prior agreement to sell. coy 


Appeal against the decrze of the ‘Court of the Subordinate Judge of Rajah- 
mundry in A. S. No. 137 of 1947, preferred against the decree of the Court of the 
District Munsiff of-Ramachandrapuram in O. S. No. 212 of 1946. 





-1. (1952) 1 ML. J. 161. 3. - (1925) 49 'M.L.J. 784 : IL.L.R. 49 Mad. 
2. (1924):46 M.L.J. 565: LL.R. 47 Mad. 232. , } 
713. z - 
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K. Rajah Aiyar and N. Bapiraju for- Appellants. : 
M. S. Ramachandra`Rao and K. Rangachari for Respondent. 
_ The Court: delivered the following i eati 


Jupcmenr.—This is-a second appeal against the decree and judgment of the 
Court of the Subordinate Judge of Rajahmundry confirming that of the Court of 
the District Munsiff of Ramachandrapur in O. S. No: 212 of 1946. 


The plaint schedule property originally belonged to one Kondepudi Ramanna: 
He executed a Khandagutta cowle, Exhibit D-1, dated gth June, 1905, in favour of 
_ Sattiraju for a period of forty-one years. On 4th December, 1915, Ramanna entered 
‘into an agreement to sell the same property in favour of the plaintiff’s grandfather, 
Marina Veeranna. Marina Veeranna filed O.S. No. 928 of 1916 on the file of 
the Court of the District Munsiff, Ramachandrapur, for recovery of a sum of 
money due to him on a promissory note executed by Ramanna. In that suit, on 
a7th September, 1916, he attached before judgment the suit properties subject 
to his own right under the aforesaid agreement. ‘After attachment, on 14th October, 
1916, Ramanna executed a sale deed—conveying the plaint schedule properties 
‘zo Sattiraju under Exhibit D-2. ‘On roth November, 1916, Sattiraju, in his turn, 
zxecuted a mortgage deed, Exhibit D-4 in favour of the first defendant for a sum of 
Rs. 2,000. Veeranna filed O.S. No. 1174 of 1916 for specific performance of the 
aforesaid agreement to sell and obtained a decree therein. To that suit Ramanna 
and Sattiraju were made parties. Pursuant to the decree for'specific performance 
Ramanna executed a sale deed, Exhibit P-1 on 6th April, 1918, conveying the property 
zo Veranna for. a sum of Rs. 2,000. The first defendant, in whose favour Sattiraju 
executed a mortgage-deed, dated roth November, 1916, filed, twelve years there- 
zfter, O.. S. No. 33 of 1928 for recovery of the amount due under the mortgage 
znd obtained a decree therein. In execution of the decree, the said. properties 
were purchased by the other defendants in different shares and subsequently there 
were exchanges between them.. The plaintiff who is- the grandson of Marina 
Veeranna and is presumably named after him, filed O.S. No. 212 of 1946, on the 
fle of the District Munsiff of Ramachandrapur for establishing his right to the 
plaint schedule properties, for possession, and for mesne profits. The defendants 
raised various pleas which are reflected in the following issues :— ane 





1. Whether the agreement dated 4th December, 1915, in favour of the plain- 
t-ff’s grandfather is true and whether the decree in O.S. No. 1174 of 1916 in pursuance 
cf the same is binding on the defendants ? . f 


2. Whether the sale deed dated 14th October, 1916, in favour of Rimmalapudi 
Eattiraju the predecessor-in-interest, of the defendants and the mortgage by him in 
favour of the first defendant and the subsequent proceedings O. S. No. 33 of 1928 
end the E. -P. No. 11 of 1930 are all true, valid and binding on the plaintiff ? 


3. Whether the defendants are entitled to any relief under section 41 of the 
"Transfer of Property Act ? - ty 


4. In any view whether the claim of the defendants is vitiated by’ the rule 
CG lis pendens? ro ; i 


5. Whether the schedule properties were attached before judgment in OS. No. 


@26 of 1916, and if'so what is the effect of the same ? 


6. ‘What is the effect of the proceedings in O. P. No. 73 of 1928 on the rights 
‘or the plaintiff and defendants? ~ d i i l ® 


: te a: ; 
7. . Whether defendants are estopped to question the rights of the plaintiff? — 
8. Whether the khandagutta cowle in favour of Rimmalapudi Sattiraju is 
‘oaly a usufructuary mortgage and whether the suit of the plaintiff in its present 
ferm is not maintainable? i na pate ; l 


9. To what mesne profits and at what fate, is the plaintiff entitled >. 
1o. To what relief is the plaintiff entitled’? -. 


two 
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The learned District Munsiff. held, on the-evidence, that the sale deed executed’ 


- by Ramanna in favour of Sattiraju, was a collusive one and therefore Ramanna. 


had validly conveyed title to Veeranna ‘under Exhibit P-1. He also held that the: 
mortgage by Sattiraju in favour of the first defendant was also collusive. He also- 
found that the claim of the mortgagee was affected by the doctrine of lis pendens.’ 
In the result the learned District Munsiff gave a decree to the plaintiff as prayed. 
for. The defendants preferred an appeal to the Court of the Subordinate Judge- 


_of Rajahmundry. In appeal the only point argued was that notwithstanding the- 


decree in O. S. No. 1174 of 1916 the plaintiff’s grandfather did not acquire a valid 


. title under Exhibit P-1 as Sattiraju also did not join the sale deed. The learned Sub-. 


ordinate Judge held that the sale deed. was executed by Ramanna for and on behalf. l 
of all the parties interested in the property at the time it was executed. He dismissed ` 
the appeal. The defendants have preferred this second appeal against that decree.. 


Learned Counsel for the appellants contended that Ramanna, having. sold the 
property to Sattiraju, could not convey valid title to Veeranna and that the only 
person who could do so wes Sattiraju. To put in other words, his contention was. 
that if a person enters into an agreement to sell his property in favour of another 
and thereafter sells the same to a third party with notice of the prior agreement 
the third party acquires valid title to the same, subject to the right of the person. 
in whose favour the earlier agreement has been executed to enforce his contract 
against him. At this stage it may be convenient to consider the relevant provisions. 
of the various statutes and the cases cited by the learned counsel : 

- Section 54 of the Transfer of Property Act: “ A contract for the sale of immoveable property. 


is a contract that a sale of such property shall take place on terms settled between the parties, It. 
does not, itself, create any interest in or charge on such property.” 


Section 91 of the Indian Trusts Act: “ Where a person acquires property with notice that another. 
person has entered into an existing contract affecting that property, of which specific performance 
could be enforced, the former must hold the property for the benefit of the latter to the extent neces-- 
sary to give effect to the contract.” $ 


Section 40 of the Transfer of Property Act: “ Where a third person is entitled to the benefit of an 
obligation arising out of contract and annexed to the ownership of immoveable property, but not: 
amounting to an interest therein or easement thereon, such right or obligation may be enforced against 
a transferee’ with notice thereof or a gratuitous transferee of the property affected thereby, but not 
against the transferee for conside-ation and without notice of the right or obligation, nor against such 
property in his hands.” 

Section 27 of the Specific Relief Act : (a) “ Except as otherwise provided by this Chapter, specific 
performance of a contract may be enforced against— - 

(6) any other persons claiming under him by a title arising subsequently -to the contract,. 
except a transferee for value who has paid his money in good faith and without notice of the original 
contract.’ 

' In Subbiah Pillai v. Vellappa Naicker,1 Benson and Sundara Aiyar, JJ., pointed! 
‘out the proper form of a decree to be passed ‘in a suit for specific performance of a 
contract to sell land. Tkere the facts were: The first defendant agreed to sell 
certain land to the plaintiff. The first defendant subsequently sold the land to the: 
and to 4th defendants. The plaintiff asked for a declaration that the sale im 
favour of defendants 2 to 4 was void as against him and for a direction that the 
first defendant do execute a conveyance of the land in the plaintiff’s favour. The- 
District Court in that cass gave the decree as prayed for. The High Court dis-- 
missed the appeal. At page 124 the learned Judges observed : 

“ The sale to defendants 2 to 4 is good in law subject to the plaintiff’s right. Section 91 of the 
Trusts Act enacts that in such a case the subsequent purchaser’ is‘a trustee of the property in law for- 
the persgyy who has a prior agreement for sale. The proper course in such a case would be to diréct. 
a reconveyance to be executed by the subsequent purchaser. ` We believe that the practice generally 


in the mofussil Courts is to declare the subsequent sale void and to direct the vendor to execute a 
conveyance.” 


Tt will be seen from the aforesaid observations that the practice of Courts before- 
1912 was to declare the subsequent sale void and to direct the original owner to: 
execute the sale deed in fevour of the person with whom he entered into an agree- 
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nent to sell ; though the later practice was to direct the vendor and the subsequent 
vendee who purchased with the knowledge of the prior agreement to sell, to convey 
the property to the plaintiff. This judgment also established the position that the 
eibsequent sale deed is good though subject to the plaintiff’s right. 


Sadasiva Aiyar and Seshagiri Aiyar, JJ., in Suryaprakasa Rayudu v. Lakshmi-. 
rarasimha1, accepted the said principle and stated their opinion as follows : 

“The object of adding the 2nd defendant (subsequent purchaser with notice of the plaintiff’s. 
. contract) as a party was to enforce specific performance of the plaintiff’s contract as against him, he- 
Having become the legal owner of the property since date of the contract to sell the property made 
vith the plaintiff.” - 
‘Ey Thiruvenkatachariar v. Seshadri Ayyangar®, defendants 1 to 3 who contracted to sell 
certain immoveable property to defendants 4 and 5; sold the same by registered sale- 
ceed to the plaintiff who had notice of the prior contract. Subsequently defen- 
Gants I to 3 executed a registered sale deed of the same property to defendants 4. 
and 5 in pursuance of the prior contract and put them in possession. The plaintiff, 
tae purchaser with notice of the prior contract in favour of defendants 4 and 5, 
fled a suit for possession of the property, against his vendors and the persons in 
whose favour there was a prior agreement to sell and also a sale by the vendors 
subsequent to the sale in his favour. The learned Judges held that in view of 
section g1 of the Trusts Act, plaintiff was not entitled to recover possession from 
defendants 4 and 5. The learned Chief Justice stated at page 560 : 

‘ Here the plaintiff has obtained a transfer by a duly registered document from defendants 1 to 3,. 
with notice of the prior contract by these defendants to sell the property to defendants 4 and 5. 
tHs state of things he is bound by section 91 of the Indian Trusts Act to hold the property for the- 
benefit of defendants 4 and 5 to the extent necessary to give effect to the contract.” 
Srinivasa Ayyangar, J., observed at page 564: 

“ Though at the time of the conveyance to the said defendants they had already executed a sale- 
im favour of the plaintiff, I am inclined to hold that they were still entitled to fulfil their original. 
contract by executing a conveyance, at the request of the contractees, and to this extent repudiate 
tł title conveyed to the plaintiff, not for their own benefit, but for the benefit of the 4th and 5th 
defendants and to the extent necessary to fulfil their obligation.” z 
If the original owner who contracted to sell his property in favour of another can 
stbsequently confer title on a third party, it is not logical to hold that the original 
oner can confer a valid title if the purchaser in whom the title vests does not join. 
tke sdle. It is one thing to say that a person in whose favour there is an agreement. 
cen enforce it against a person who purchased the property with notice of the said 
agreement to sell ; but it is a different thing to say that the owner having parted 
w:th the title in favour of another can, without reference to that person, confer- 
irclefeasible right on the person to whom he agreed to sell the property. 


In Sathiraju v. Venkanna®, the legal position was stated by Varadachariar, J., 
wth clarity as follows: 


“ As provided in section g1 of the.Trusts Act, the natural result of the plaintiffs having purchased 
th= property with notice of the prior contract in defendant 1’s favour was that they must hold the: 
property for the benefit of the latter to the extent necessary to give effect to the contract. For all. 
otEer purposes, and as between ‘themselves and’ their vendors, the plaintiffs were’ the owners. See 
Susbiah Pillai v. Vellappa Naicker*. And this is the reason why several cases have held that in such 
circumstances the decree for specific performance must direct the first purchaser also to join in. 
exccuting the conveyance.” S : 7 ‘ : 


In Gafur v. Bhikaji®, the plaintiff in whose favour there was an agreement to. 
sel, filed a suit only against the person who agreed to sell for specific performance: 
ofthe agreement in his favour, and obtained a decree. In execution of the decree, 
ccaveyance of the land was executed to him by the Court. As the subsequent 
purchaser did not give him possession, he filed another suit for possession. The: 
learned Judges decreed the suit. At page 162, Jenkins, C.J., observed : 


“ Had the second defendant’s claim of title rested on contract only, then a simple decree for 
possession would have sufficed ; but an actual conveyance was executed in his favour whereby the 
preperty in the thikan passed to him, though no doubt burdened in the way we have indicated. ` 
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Therefore we think the decree should be in this form ; there should be a declaration that the second 
defendant holds the property for the benefit of the plaintiff to the extent necessary to give effect to the 
contract of the 25th of June, 1895 ; there should be a decree that the second defendant do execute 
to the plaintiff a proper conveyance of the thikan and’a decree for possession.” 


The raison detre of this judgment also is that title passed to the subsequent purchaser 
burdened with a right in favour of the person in whose favour there was a prior 
agreement, to sell. ; 

Sulaiman, C.J., described the rights of parties in Kali Charan v. Janak Deot, 
as follows :— : 

“When a person with knowledge of a previous contract of sale, purchased the property, the 
purchase is voidable at the option of the prior promisee and the contract with him can be enforced” 
specifically against the subsequ2nt purchaser. In such a suit the Court should declare the second 
purchase as null and void and cancel it and order the original promisor to carry out his contract by 
executing a sale deed in favour of the plaintiff.” 

The procedure pointed ott by the learned Judge is similar to that followed by the 
Madras High Court prior to the ruling in Subbiah Pillai v. Vellappa Naicker?. : 
The legal position may therefore be put thus : An agreement to sell immoveable 
property does not create any interest in the said property unless a sale deed is exe- 
-cuted conveying the said property. The vendor, who has not transferred his 
interest in the property, though he entered into an agreement with another to sell 
the same, can certainly confer title on a third party: by executing a sale deed in his 
favour. As between the vendor and the subsequent purchaser, there can be little 
doubt that there is a transfer of ownership and therefore the title to the property 
vests in the latter. But the title of the subsequent purchaser with notice of the 
prior agreement in favour of another is subject to the obligation under section gt 
of the Indian Trusts Act. He holds the property for the benefit of the latter to the 
extent necessary to give effect to the contract. The person in whose favour there 
was a prior agreement can specifically enforce his agreement under ‘section 27 (2) 
of the Specific Relief Act and compel him to execute a sale deed in his favour. But 
till such a sale deed is executed by the subsequent purchaser, the person in whose 
favour there was a prior agreement, cannot acquire any title to the same. If the 
contract for the purchase of immoveable property with the original owner does 
create any interest in him, the subsequent sale by the owner to a third person cannot 
confer a better title on him. He can only acquire title to the property by getting 
„a conveyance from the subsequent purchaser. That is the reason why though at 
‘one time Courts were directing only the, original owner to execute a conveyance 
‘in favour of the plaintiff, they are now adopting the procedure, consistent with 
principle and the legal title of the parties, directing the subsequent purchaser also 
to execute the sale deed in favour of the plaintiff. I must therefore hold that the 
execution of the sale deed by the original owner without the subsequent purchaser 
joining the same will not confer any title on the person in whose favour there 
was a prior agreement to sell. 
` But the view I expressed will not dispose of the appeal for in this case th 
solution to the problem raised really turns upon the scope of the suit and the effect 
of the decree in O. S. No. 1174 of 1916. As aforesaid that suit was instituted by 


‘Veeranha for specific performance of the agreement to sell the suit property in. 


his favour. To that suit, Ramanna, Sattiraju and Ammayi ‘were made parties. 
After the suit dragged cn for two years, on 25th March, 1918, Sattiraju filed a 
petition Exhibit P-5 under section 151, Civil Procedure Code. In that petition he 
prayed that the Court may pass a decree according to the statement given by the 
plaintiff in that suit in the witness box. The plaintiff gave evidence on 6th April,- 
1918, which is marked as ExhibitP-8. In that he stated that the sales in favour of 


‘ 


defendants 2 and 3 by defendants 1 and 2 respectively should be set aside and that . 


the first defendant should execute a sale deed in his favour for the suit lands accord- 
ing to the draft to be supplied by him and on his failure to do so the sale deed 
shouid be executed by the Court. On 6th April, i918, after considering the petition 
filed by Sattiraju and glso the evidence given by the plaintiff, the Court delivered 
the judgment. The jucgment discloses that the plaintiff appeared by pleader 
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and defendants 1 and’ 2 appeared-in person. It also records that defendants 
(1 and 2 put in petitions consenting to a decree in terms of the deposition given by the . 
plaintiff. The learned District Munsiff accepted the evidence given by the plaintiff 
and decreed the suit. The decree that followed directed the first defendant to 
execute a duly registered sale deed in favour of the plaintiffin respect of the suit 
lands as per the schedule thereunder given within one week from the date of decree : 
defendants 2 and 3 were directed to put the plaintiff in possession of the*lands after 
the expiry of the lease in second defendant's favour. Itis clear from the aforesaid 
proceedings that the parties agreed for setting aside the sale by the first defendant 
in favour of the second.defendant and for the first defendant conveying the property 
to the plaintiff. The parties followed the old procedure that was in vogue prior 
to the decision in Subbiah Pillai v. Vellappa Naicker!. Ifthe sale in favour of Sattiraju 
was set aside, it is manifest that Sattiraju ceased to have any interest and.therefore 
he did not join_in the sale deed. ` The decree and judgment are binding on Sattiraju. 
In this view, Ramanna, by executing the sale deed, validly conveyed the property 
to the plaintiff. = = . f 


There are other findings given by the District Munsiff which afford a complete 
answer to the defendants’ case. He found that the sale in favour of Sattiraju and 
the mortgage by Sattiraju in favour of the first defendant were collusive. This 
finding was not canvassed in the appeal. It is true, as contended by the learned 
counsel for the appellants, that if that finding was accepted by the appellants, the 
point argued before the Subordinate Judge would not have arisen for consideration; 
for-if the sale in favour of Sattiraju and the mortgage by him to the first defendant 
were collusive and invalid, Ramanna was certainly entitled to sell the property to 
the plaintiff. But the fact that the learned counsel appearing before the Subordi- 
nate Judge and the learned Subordinate Judge missed this obvious point is not a 
sure indication that the other findings-of the District Munsiff were also attacked 
before the learned Judge’ He definitely stated in paragraph 2 of the Judgment. 
as follows : : E . . 

“ The only point argued in appeal and hence arising for determination is that, in spite of the 

decree in O. S. No. 1174 of 1916, respondent’s grandiather did not acquire a vlaid title under Exhibit 
P-1, as it was not executed also by Sattiraju.” g : 
The last paragraph of the judgment shows that another point was also pressed, viz., 
that Exhibit D-1 was a mortgage and that therefore suit should have been filed for 
redemption. The learned Judge held against the appellants on both the points. 
Nor did the appellants take a ground in the memorandum of second appeal to the 
effect that the other findings given by the learned District Munsiff were also attacked 
but that the Subordinate.Judge failed to consider them. . Ground rg of the memo- 
randum of second appeal reads : i 

“ The Court below is wrong in stating that the only point argued before it is whether Veeranna 

acquired a valid title under Exhibit P-1 as Sattiraju did not join èin its execution. The point in 
regard to the collusive character of the edcree in O. S. No. 1174.0 1916 was argued before it and it 
ought to have held that the said decree was collusive and not binding on the defendants.” 
The only complaint therefore was that another point with which we are now not 
concerned, viz., that the decree in O. S. No. 1174.0f 1916 was collusive, was raised 
before the Subordinate Judge but not considered by him. -This also shows that 
other points were not pressed. . When the learned Judge definitely stated that only 
two points were pressed: before-him and the appellants did not ‘take a ground, or 
file an affidavit stating that the learned Judgé was-wrong in observing that only 
two points were raised, I think I -will not be justified at this stage in holding that 
other points were raised but were not considered by the-learned Subordinate Judge. 
If the sale in favour of Sattiraju, and the mortgage in favour of the first 
defendant, were collusive, the plaintiff is certainly. entitled to a decree. E 

In the result thé second appeal fails and is dismissed with: costs. 

No leave. on ee Zi ee ee i f 

K.S. — ' ee ah _ + Appeal dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. P. V. RAJAMANNAR, Chief Justice. 


Muthu Naicken .. Petitioner® 
v 


Mariappa’ Pillai and another a. Respondents. 

Court-Fees Act (VII of 1870), section 7 (ix)—Suit for redemption of a portion or share of mortgaged property 
—Principle of valuation—Decision relating to Court-fee and jurisdiction in favour of plaintiff—Interference-tn 
revision by High Court—-Practice—Civil Procedure Code (V of 1908), section 115. 

A suit for redemption of a portion or share of the hypothecated property must be valued on the 
same principle as a suit for redemption of the entire mortgage and the valuation would be the value 
of the share of the mortgage amount as determined by the share in the mortgaged property to which 
the plaintiff lays claim. 

The High Court may interfere with an order relating to Court-fee and jurisdiction even though 
the decisions on these questions of the lower Court are in favour of the plaintiff; but if the question 
related entirely to Court-fee and did not involve any question of jurisdiction, the High Court will 
not interfere at the instance of the defendant. 


Case-law discussed. : 


Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the District Munsiff Court, Mathurai, dated 21st 
June, 1950, in I. A. No. 931 of 1949, in O. S. No. 116 of 1948. 


K. Krishnaswami Aipangar and R. Aravamutha Ayyangar for Petitioner. 
M. S. Vythinatha Azyar for Respondents. 


The Court delivered the following ; 

Jupcment.—This revision arises out of an interlocutory order passed in a suit 
filed by the respondent for redemption of an othi, dated grd May, 1899. He prayed 
for a decree directing the defendants to receive the offi amount of Rs. 300 and to 
deliver possession of the properties in schedule (A-2). In the alernative he prayed 
for delivery of possession of item 2 of A-2 schedule and partition of items 1 and 3 
- of (A-2) schedule into four shares and delivery of possession of three shares to him. 
This was because there was a claim on behalf of the and defendant that he had 
become entitled to a fourth share in these two items. We are not concerned with 
the other prayers. He valued the reliefs A and B in the principal amount of the 
othi'and for the alternative relief of partition and possession, he valued the relief 
under Article 17-B of the Court-Fees Act. As higher Court-fee was payable on 
the main relief of redemption of the entire property, that Court-fee was paid and 
no Court-fee was paid on the alternative relief. The 2nd defendant raised objections 
as regards the valuation of the suit claim and the jurisdiction of the Court. Two 
of the issues were therefore heard as preliminary issues, namely, issues Nos. 14 and 
15. ‘They run as follows : 

“i : 14. Whether the relief of partition has been properly valued and proper Court-fee has been 
paid: , . 
ve 15, Whether the amended claim for partition is beyond the pecuniary jurisdiction of this 
ourt. l 
Meanwhile the plaintiff came out with his application I.A. No. 931 of 1949 for an 
amendment of the plaint, viz., in the place of prayer (b) following to be substituted : 

“ In the alternative directing the defendants by way of redemption to deliver possession of item 2 
of (A-2) schedule and separate possession of such share in items 1 and g of (A-2) schedule as the Court 
may find that the plaintiff may be entitled to against the defendants.” 

Consequently he wanted also an amendment in the particulars of claim and for 
relief (b) the following to be substituted, 

“ For relief (b) the alternative relief of redemption and separate possession of such share as the 


Court may find that the plaintiff is entitled .... . Rs. 600, Court-fee under section 7, clause (ix) 
of the Court-Fees Act. Rs. 67-7-0.” 
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The learned District Munsiff found in favour of the plaintiff on issue No. 14 and 
against the defendant on issue No. 15 and granted the amendment of the plaint 
sought in I. A. No. 931 of 1949. The 2nd defendant seeks to have this order revised 

by this Court. j 


A preliminary objection was raised by Mr. M. S. Vaidhyanatha Aiyar on 
behalf of the plaintiff-respondent that no revision petition would lie on a mere 
finding which allowed the suit to go on. Assuming that this would be the general 
practice of this Court relating to more or less the merits, it has been the wellestablished 
practice of this Court to interfere with an order relating to Court-fee and jurisdiction 
even though the decision on these questions of the lower Court were in favour of 
the plaintiff. It is only when the question related entirely to Court-fee and did not 
involve any question of jurisdiction that this Court had held that it. would not 
interfere at the instance of the defendant. We are not therefore impressed with 
the preliminary objection. 

I do not think that the real quarrel of the petitioner is with the order allowing 
an amendment of the plaint. Itis really against the findings on issues Nos. 14 and 
15. The amendments which have been allowed do not change the cause of 
action on which the suit was originally brought. They do not introduce new pleas. 
Whether they clarify anything or not it is not for me to say. All that I can say is 
that the amendments appear to be quite innocuous. In any event I cannot say 
that the learned District Munsiff erred so grossly in the exercise of his discretion 
that I should interfere. a 3 

Then remains the main question raised in this petition by the petitioner że., 
as to the jurisdiction of the District Munsiff to entertain the suit. As a suit for 
redemption smpliciter, though redemption may involve recovery of possession, 
there can be no doubt that the value of the suit both for the purposes of court-fee 
and for purposes of jurisdiction must be determined by the amount secured by the 
mortgage. Section 7, clause (ix) of the Court-Fees Act is the provision relating to 
Court-fees and the same valuation would apply even for purposes of jurisdiction. 
No serious dispute was raised by Mr. K. Krishnaswami Aiyangar, learned counsel 
for the petitioner, on this point. He, however, contended that so far as the alter- 
native relief was concerned, namely, the relief for partition and separate possession 
of a three-fourth share in two of the items, the suit must be valued as if it were an 
ordinary suit for partition and the subject matter of the jurisdiction being land, 
the value for purposes of jurisdiction would be the market value of the plaintiff’s 
share which would be in excess over the pecuniary limits of the District Munsiff. 
He has not been able to cite any authority to support his contention except a 
decision in P. M. P. Narayana Nair v. T. P. Narayana Nambiar’, to which I shall 
presently refer, but which, in my opinion, does not decide this question at all. 
On the other hand, Mr. Vaidhyanatha Aiyar for the respondent (plaintiff): has 
referred me to a Full Bench decision of the Allahabad High Court in Amanat Begum 
v. Bhajan Lal? and to Vasudeva. v. Madhava, These were also cited and relied 
upon by the Court below. I think they do support the respondent’s contention 
that a suit for redemption of a portion or a share of the hypothecated property 
must also be valued on thé-same principle as a suit for redemption of the entire 
mortgage and the valuation would be the value of the share of the mortgage amount 
as determined by the share in the mortgaged property to which the plaintiff lays 
claim. In Amannat Begum v. Bhajan Lal?, a deed of mortgage was executed by. three 
persons. A purchaser of the share of one of the three mortgagors brought a suit 
for recovery of possession of one-third of the mortgaged property against the 
mortgagees who had purchased the shares of the other mortgagors. It was held by 
the Full Bench with reference to section 7, clause (ix) of the Court-Fees Act that 
the principal money secured as between the defendants and the plaintiff must be 
regarded as one-third ‘of the original mortgage amount and court-fees and juris- 
diction should be determined on that basis. Learned Counsel for the petitioner 





L (2926) 32 M.L.J. 489. 3. (1892) I.L.R. 16 Mad. 326. 
2. (1886) 8 All. 438 (F.B.). © & (1916) g2 MLJ. 489 


174 THZ MADRAS LAW JOURNAL REPORTS. 7 [1952 


in trying to distinguish the case said that this was not a case where the plaintiff had 
sued for part of the mortgaged property, but in this he was wrong. The statement 
of the facts in the report makes it abundantly clear that the suit was to recover 
one-third of the mortgaged property on payment of one-third of the principal 
money due. In Vasudeva v. Madhava, the Subordinate*Judge passed a decree for 
redemption of ‘one-fourth of the mortgaged property on payment of one-fourth 
of the mortgage debt. : A question arose whether’an appeal from that decree lay 
in the Disjrict Court or to this Court. The learned Judges (Muthuswami Aiyar 
and Wilkinson, JJ.) held that the value of the subject matter of the appeal was 
one-fourth of the mortgage debt. 


& B Now I shall refer to P. M. P. Narayana Nair v. T. P. Narayana Nambiar®. In 
that case it was held that m a suit by one co-owner for redemption of the whole 
mortgage the Court can, if there is no great difficulty in ascertaining the particular. 
share to which the plaintiff was entitled, pass a decree for both the reliefs of partition 
and redemption. In that case, the plaintiff had prayed originally only for redemp- 
tion of the entire mortgage. It was found that he would be entitled to a moiety. 
The learned Judges allowed the plaintiff to amend the plaint by including a prayer 
for recovery in the alternative of the share to which the plaintiff was found entitled 
and for partition and redemption of this share on payment of the proportionate 
amount of the mortgage. I am unable to understand how this decision really, 
helps the petitioner. If at all, I believe, it is against him. On the principle of this _ 
decision even if the plaintiff in the present suit had not prayed for the alternative 
relief and had been conten: to pray only for the redemption of the entire mortgage, 
if it was actually found that he was entitled only to a share, he would have been 
directed to amend his plaint by praying in the alternative for recovery of the share 
to which he is found entitled. There is nothing about Court-fees or jurisdiction 
raised or decided in the judgment of Sadasiva Aiyar, J., on which learned counsel 
for the petitioner placed great reliance. We are not concerned now with the question 
whether a suit for redemption by one co-owner is not maintainable at all before 
there had been a partition ‘between the several co-owners (see Rathna Mudaliar v. 
Perumal Reddi*). f : i ~- - ; 

The decision of the lower Court was right and the civil revision petition is 
dismissed. with costs. : 

V.P.S. — A Petition dismissed. 

IN THE HIGE COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice SoMASUNDARAM. z 


Behara Lachanna Patnaick one of the partners of Behara Latchanna 
Patnaick & Sons and Kallepalli Chiranjeevi .. Petitioner” 
Madras General Sales Tax Ast (IX of 1939), section 15 (b)—Assessment to tax of firms—Prosecution 
against partners individually for dzfault—Unsustainable. -> : 


' A prosecution for failure to pay the sales tax assessed against a firm cannot lie against the partners 
individually. As the defaulter is the firm, the firm should be prosecuted. A complaint can be 
laid against all the partners of the firm as such and they can be prosecuted for non-payment of tax. f 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, ` 
praying that the High Couri will be pleased to revise the order of the Sub-Divisional. 
Magistrate, Srikakulam in C. C. No. 211 of 1950, dated 24th September, 1951. 

C. V. Dikshitulu for Fetitioner. 

The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State. 

The Court made the following 

` ORDER :—This is a revision by the first accused in O. G. No. 211 of 1950 on: 
the file of the Sub-Divisicnal Magistrate of Srikakulam. 


1, (1892) I.L.R. 16 Mad. 326. . 3. (1912) 23 M.L.J. 576: LL.R. 38 Mad. 
2. (1916) 32 M.L.J. 489. 3I0. ; a 
* Crl. R. C. No. 1100 of 1951. . 14th March, 1952. 
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The prosecution is for an offence under section 15 (b) of the Madras General 
Salesh Tax Act. . The first accused, the second accused and another who is the son 
of the first accused are partners of afirm called Behara Latchanna Patnaick and 
Sons and Kallepalli Chiranjeevi. The firm was doing business for a very long time 
end the notice of assessment for the -year 1946-47 was served on them on !2th 

- July, 1949. Notice was served.on Satyanarayana the son-of B.L. Patnaick. 
Then the first accused and his son Satyanarayna who themselves constitvted a 
separate firm presented a petition to the Commercial Tax Officer, Vishakapatnam 
admitting the liability and paying half the amount assessed and stated therein 
that the firm was dissolved on 1st October, 1948, and asked for the notice to be 
issued for the half share of the other partner to the second accused in the case. For 
failure to pay the taxes assessed a complaint was laid against the first and the second. 
accused and they were convicted for non-payment of the tax. 


Mr. Dikshitulu appearing for the petitioner contends that it is not the firm. 
that has been prosecuted but that two of the partners of the firm are individually 
prosecuted for non-payment of the tax and such.a prosecution cannot lie against 
chem individually. In support of his contention he-has relied upon the ruling 
of Subba Rao, J., in the Public Prosecutor v. Jacob Nadart. In that case there were 
two partners but one of them alone was prosecuted for non-payment of the tax. 
Subba Rao, J., observed that though Jacob might be made liable if the proper 
procedure had been followed as a partner of the firm on that question he did not 
express his final opinion: Jacob was-not liable as the firm was the person who 
made the default and who should have been prosecuted. Earlier he observed : 

“ As a defaulter in this case is the firm, the firm should have been prosecuted for contravening 
the provisions of section 15.” =~ ' g 
He also referred to the judgment.of Chandrasekhara Ayyar, J., in Akula Paddaya 
Naidu, In re®, on which strong reliance is placed by the learned Public Prosecutor. 
In the case of Akula Paddayya Naidu, In re?, there were two partners and both of them. 
were prosecuted. Subba Rao, J., referring to this case has observed : = 


“As both the partners were made accused, the learned Judge presumably treated the firm as 
accused and convicted both the partners who constituted the firm.” i 

He further added that iri the case before him he could not treat the firm as the- 
‘ accused as one of the accused only was prosecuted in his personal capacity. These- 
observations will apply with equal force to the facts of this case. Behara Latchanna 
Patnaick and Sons constituted one firm and this firm along with Kallepalli Chiran-. 
jeevi constituted another firm which is now assessed and on which tax is levied. 
To prosecute this firm there are undoubiedly three partners namely the first accused 
in this case, his son Satyanarayana who is not an accused before the Court and the 
other partner, Kallepalli Chiranjeevi (second accused). If all the three partners: 
had been made accused, then it-could well be contended that the firm had been: 
prosecuted. But the omission of one of the partners renders it difficult to say that. 
the firm as such is prosecuted though every partner individually is liable to pay the 
tax. On the facts of this case, I must hold that it is not the firm Behara Latchanna. 
Patnaick and Sons and Sri Kallepalli Chiranjeevi that is prosecuted but only two- 
of the partners of the firm, namely the first and second accused, are prosecuted 
in their individual capacity. ‘Such a prosecution cannot lie within the ruling of 
Subba Rao, J., in the Public Prosecutor v. FacobNadart. I must therefore set aside- 
the conviction and sentence of the petitioner herein who is the first accused, The 
second accused has not preferred any revision. Under sections 435 and 439 of the 
Code of Criminal Procedure, I take notice of the case of second accused also. To- 
make the judgment consistent, I must set aside the conviction and-sentence of the- 
second accused also in this case though he has not preferred any revision. Both the 


accused are acquitted. The fine if paid will be refunded. ieee 


Since in this ‘case the firm has not been prosecuted and : the conviction is being: 
set aside because the two accused ate prosecuted individually, this acquittal will not 
stand in the way of a fresh complaint being laid against the firm B.C. Patnaick and. 


1.” (1951) 1 MLJ. 511. ©” 2. (1947) 2 M.L.J. 255. 
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Sons and K. Chiranjeevi and against all the three partners of the firm as such and . 
they being prosecuted for non-payment of the tax. It will not be open to either 
-of these accused or even to the other partner who is not joined as an accused to 
raise any plea under section 403, Criminal Procedure Code. i 
KS. 0 — Accused acquitted. - 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. Justice GovinpA Menon AnD MR. Justice KRISHNA- 
swami NAYUDU. 


‘Dhanam alias Dhanalakshmi Ammal and another .. Appellants * 
i v. 
Varadarajan .. Respondent. 

Hindu Women’s Right to Properly Act (XVIII of 1937)—Widow’s claimn—Agricultural land mortgaged 
to joint family of which husband was coparcener—Whether share of interest in Agricultural lands can be claimed 
by widow—Madras Act (XXVI of 1947)—Effect. 

On the question whether under the Hindu Women’s Right to Property Act XVIII of 1937 
-widows are entitled to claim a skare of their deceased coparcener husband’s interests in agricultural 
dJands which were subject of mortgages due to the joint family of which the deceased was a coparcener. 

Held, that before the passing of the Madras Act XXVI of 1947, they were not entitled to any 
‘share in a mortgage on agricultural land. 

Kotayya v. Annapurnamma, (1945) F.L.J. 66: I.L.R. 1945 Mad. 777: (1945) 1 M.L.J. 191 (F.C.) 
Ramaswami v. Murugayyan, (1945) F-L.J. 67: LL.R. 1945 Mad. 781: (1945) 1 M.L.J. 193 (F.C.) 
cand In re z Special Reference under section 213 of the Government of India Act, 31935, (1941) F.LJ. 1: 
1941 F.C.R. 12; (1941) 2 M.L.J. 12 (F.C.) applied. 

Held further, that even if it were possible to consider a debt as differentiated from the security, 
still the interest in agricultural lands in the debt does not cease as such. 

Veerayamma v. Venkanna, (1951) 1 M.L.J. 364 dissented from. 

Appeal against the decree of the Court of the Subordinate Judge, Vellore, 
än O.S. No. 37 of 1944. 

G. R. Fagadisan for Appellants. 

S. Thyagaraja Aiyar for Respondent. 

The Judgment of the Court was delivered by 


Govinda Menon, }.—The plaintiffs, who were the second and third wives of 
‘Dr. Srinivasa Mudaliar, whe died on 15th December, 1943, filed O.S. No. 37 of 
1944 on the file of the Subordinate Judge’s Court, Vellore, for partition and recovery 
of possession of their share of the properties left by the deceased Srinivasa Mudaliar. 
The suit was based on the ground that according to Act XVIII of 1937, the Hindu 
Women’s Right to Property Act, the widows are entitled to a share of the properties 
.of the deceased husband in equal rights with those of any sons left behind by the 
deceased. As Madras Act XXVI of 1947 which enable the widows to claim their 
rights in agricultural lands as well had not come into force, when Srinivasa Mudaliar 
died and when this suit was filed, in accordance with the decisions of the Supreme 
‘Court. In re a Special reference under section 213 of the Government of India Act, 
1935,1.and Meghraj v. Alla Rakhia®, the plaintiffs are not entitled to claim a 
share în the agricultural lands as legislation with regard to such lands. can 
‘be undertaken after the coming into operation of the Government of India 
Act, 1935, only by the Provincial Legislature. Since Act XVIII of 1937 was by the 
‘Central Legislature, it cannot affect proprietary rights so far as agricultural lands 
are concerned. So the lower Court had to give a decree to the plaintiffs only with 
‘regard to properties other then agricultural lands. ` mee 
' - But the dispute centred round certain items mentioned in C. 2 and G. 4 Schedule 
as well.as:items 1 to 4 in the D. Schedule. C. 2 Schedule related to certain mort- 
gages executed in favour of Srinivasa Mudaliar, both simple as well as usufructuary, 
a 
* Appeal No. 732 of 1948. . . gist March, 1952. 
r. (1941) F.L.J. 1: 1941 F.C.B. 72: 1941 2. 1942 F.C.R. 52: (1942) F.L.J. 95 : (1942) 
2M.L.J. 12 (F.C.) Ms, Sie 2 M.L.J. 797 (F.C.). 
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and the plaintiffs claimed their: shares on those mortgages. These mortgages 
were over agricultural lands. C-4 Schedule related to arrears of rent due to Srini- 
vasa Mudaliar from tenants of agricultural lands. let into possession by him. Items 
I to 4 of D-Schedule related to certain moveables. The learned Subordinate 
Judge relying upon two decisions of this Court in Kotayya v. Annapurnamma} and 
Ramaswami v. Murugayyan®, as well as an unreported decision in A.S. No. 2 of 
1944 held that the plaintiffs are not entitled to a share because leases of agri- 
cultural lands and mortgages of agricultural lands came within the definition of 
interest in agricultural property within the meaning of entry 21 in the Seventh 
schedule to the Act and could not be divided. It is against that decree that the 
plaintiffs have appealed. F3 


We are now concerned with, such of the items in the C-2 Schedule which relate 
to leases of agricultural property and mortgages over agricultural property. It is 
‘clear from the various exhibits filed in the case that the deceased Srinivasa 
Mudaliar wasa mortgagee ; some of the mortgages were simple and'the others 
usufructuary of some of the properties in the C-2 Schedule. He had also leased 
tout to various tenants properties, the rents of which have been mentioned in C-4 
Schedule. f ' 


In Kotayya v. Annapurnamma}, a Bench of this Court held that Hindu Women’s 
Rights to Property Act, 1937, does not confer upon a widow of a deceased Hindu 
coparcener any interest in a lease of agricultural lands obtained by the joint family. 
The same learned Judges held in Ramaswami v. Murugayyan® that the Hindu Women’s 
Rights to Property Act, 1937, does not confer on a Hindu widow any right to or 
inierest in a simple mortgage of agricultural land executed in favour of her husband. 
To the same effect is the decision in A.S. No. 2 of 1944 where the same learned 
Judges re-affirmed and reiterated what they had already laid down in the decisions 
aforesaid. They also referred to the decision of the Federal Court, in In r- a special 


` reference under section 213 af the Government of India Act, 19353, and held that the judg- 


ment of the Federal. Court would apply equally to corporeal and incorporeal 
rights in landy which meant that a Hindu widow was not entitled to any share 
in a mortgage on agricultural land. 


This case comes before us on account of apparent conflict between the decisions 


_ abovementioned and the judgment of our learned brother Subba Rao, J., in Veera- 


jamma v. Venkannat. In that case the learned Judge held that since a mortgage 
debt apart from the security can be transferred, a suit by a Hindu widow for a 


- share in a mortgage debt under the Hindu Women’s Rights to Property Act, before 


it was amended by Madras Act XXVI of 1947 is maintainable. The learned 
Judge referred to the decisions in Imperial Bank of India v. Bengal National Bank® 
ahd Fanny Skinner v. Bank of Upper India. In those decisions the Privy. Council 
has held that apart from the security the debt as such can be transferred. The 
attention of the learned Judge was not invited to the two- Bench decisions of this. 
‘Court referred to. It seems to us that even if it is possible to consider the debt 


as differentiated from the security, still the interest in agricultural lands in the debt 


does not cease as such. 


Our attention was also invited to another unreported’ judgment in A.S. No. 
142 of 1945. In that case Leach, C.J. and Kuppuswami Aiyar, J., have held’ that 
the Hindu widow was not entitled to a partition of. mortgages, because the Central 
Legislature had no power -to legislate with regard to.agricultural lands: -:But-thẹ 
learned Judges „also. ‘held that--thé widow is entitled to a share of thé mortgage 
debt if-it-had—already-been—realised-before—the-filing-of-the-suit,—that-is,_if_the 





1. (1945) 1 M.LJ. tg1: (1945) F.L.J.66: 4. ees LM.L.J. 364.0500 0 0) SO Pen 
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mortgage debt nad been collected and the money has’ come into the hands of ‘the 
coparcener as such, then the interest in agricultural lands has already. ceased, 
and such being the case, what was once a mortgage debt having become money’ 
in the hands of the coparcener is liable to be divided. 


Mr. G. R. Jagadisa Aiyar for the appellants also relied upon the decision’ 
of the Federal Court in Mt. Parkasa Kaur v. Mt. Udham Kaur’. We do not find 
that that decision can be of any help to the appellants, because Zafrullah * 
Khan, J., after referring to the decision of the Privy Council in Imperial Bank of ` 
India v. Bengal National Benk? and quoting a passage from it, says that that decision 
cannot apply because the property in the case before the Federal Court related to 
usufructuary mortgage for a term - without .any personal covenant for payment. 


In our opinion the decision of this case depends on the principles enunciated 
in Kotayya v. Annapurnamma® and Ramaswami v. Murugayyan*, In one of the cases 
it has been held that the leasehold interest in agricultural land is not liable to be 
divided, and in the other that the mortgage interest in agricultural land cannot 
be divided. We find great difficulty in distinguishing that case from the facts of the. 
present case. ‘ ; ; a A 

In Veerayamma v. Venkanna®*, Subba Rao, J., after referring tò the decisions in - 
Imperial Bank of India v. Bengal National Bank? and Fanny Skinner v. Bank of Upper 
India, Lid.® states as follows : ee a 

“ From the aforesaid two judgments it is clear that a debt, apart from the security, can be trans- 
ferred though the debt could be realised by enforcing the security by the mortgagee or assignee from. 
him. If it is assignable as a debt simpliciter it is equally partible.” 


The fact that a debt can be assigned apart from the security would not make the 
mortgage any the less interest in agricultural land. The learned Judge has not 
stated that the method of transferring the debt apart from the security would take 
it away from the category of interests in agricultural property. In Megh Raj v. - 
Allah Rakhia: Megh Raj v. Bahadur’, ithas been held .thatland comprises both: 
corporeal and incorporeal rights and interests. That is in cases where the agri- 
cultural Jand has been subject to mortgage or leases it would include both 
corporeal and incorporeal rights and as such would not come within the Hindu 
Women’s Rights to Property Act. We are therefore of opinion that the learned 
Subordinate Judge was right in refusing to allow partition of the leasehold and 
mortgage interest in agricultural lands in C-2 Schedule to the plaint. 


Mr. Jagadisa Aiyar wants us to make it clear that the mortgage over agri- 
cultural lands referred to in C-2 Schedule would not comprise items 2, 4, 5, II, 
12, 14, 15 and 16 because the first defendant in his written statement has admitted. 
that these mortgages are over non-agricultural lands. This position is not disputed: 
by Mr. Thyagaraja Aiyar for the respondent. 


With regard to the arrears of rent -due from the tenants in agricultural lands. 
in C-4 Schedule the matter stands on a similar footing. As laid down in Kotayya 
v. Anngpurnamma® rent due from such lands is interest in agricultural lands and 
therefore that also has to be excluded: from the operation of the Hindu Women’s. 
Rights to Property Act. j i É 


The, only other question that remains to be considered is with regard to items. 
1 tò 4 in D. Schedule. Mr. G. R. Jagadisa Aiyar contends that these items have 
been entruśted to one Subramaniam, the guardian of the first defendant, after an. 
inventory: had been taken. According to the inventory, it is stated that certain 


p a  — 
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items have been exclusively given over to the plaintiffs and certain other items 

hhavé been given over to the first defendant through his guardian. No mention. ` 
has been made of those items as to whom, these should go and since they have been 

handed over to the guardian of the first defendant, learned counsel contends that- 
they are liable to be partitioned. We do not find any justification for this argu- 

ment.” It is not shown that the moveable properties handed over to the guardian 

are not those which have been specifically and definitely allotted and. given over 

to him. We do not think that there is any point in this contention a$ well. The 

appeal therefore fails and is dismissed with costs. 


K.C. : . Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justice GovinpA MENON AND MR. JUSTICE KrisHNASWAME 
NayuDu. i i 


$ 


Devaraja Bhatt $ .. Appellant* 
v. 7 
V. S. Raja and others `.. Respondents. 


` Madras Buildings (Lease and Rent Control) Act (XV of 1946). section 7—Suit for eviction against tenant 
—Rights of landlord against tenant—Compromise between landlord and ienant—How far binding on the -sub- 
tenant. i 


Under the Madras Buildings (Lease and Rent Control) Act, a sub-tenant as such is not recognised, 
and if a landlord brings a suit in ejectment, a sub-tenant let into possession cannot raise any question 
and submit that he has 4 status under the Act which should be safeguarded by its provisions. 


- Where the plaintiff let a vacant site to first defendant who built on it and let in his turn to third 
defendant and a compromise-was arrived at by which plaintiff was empowered to purchase first defen-- 
dant’s rights, on the question whether the third defendant could resist the plaintiff on the ground he 
was a lessee of the plaintiff. i 


Held, that whatever rights the third defendant might have against the first defendant could not 
affect the rights of the plaintiff. So far as the plaintiffs were concerned the third defendant did not 
exist at all and any decree binding on the first defendant would be binding on the third defendant. 

Appeal against the order of the Court of the Subordinate Judge, Coimbatore, 
dated 21st. November, 1951, in E.P. No. 383 of 1951 in O.S. No. 78 of 1946. 


P. S. Balakrishna Aiyar and P. S. Ramachandran for Appellant. 
D. Ramaswami Ayyangar and R. Krishnamurthi for Respondents. 


The Judgment of the.Court was delivered by 


Govinda Menon, 7.—The proceedings out of which this appeal arises are abso- 
lutely devoid of merits and were rightly dismissed by the learned Subordinate 
Judge. . 

The appellant who was the third defendant in O.S. No. 78 of 1946 on the file 
of the Sub-Court, Coimbatore, and who was a party respondent in A.S. No. 129. 
of 1948 on appeal therefrom ‘to this Court, now contests that the compromise decree 
passed by this Court by means of which he was directed to surrender possession 
of the suit premises is null and void and should be treated as if it did not exist. 


The first defendant was a lessee under the plaintiff and defendants 3 to 13 
were sub-tenants under the first defendant. What was originally let to the first: 
defendant. was a piece of vacant land on which the first defendant erected buildings 
at considerable ¢ost. A portion of those premises was let to the third defendant. 
In and by virtue of the compromise it was directed that the plaintiffs do purchase. 
the rights of the first defendant in those buildings and get possession of the buildings. 
The third defendant, though a party to the appeal, did not in fact take part in the 
compromise proceedings. But the learned Judge in the Court below on a construc- 
tion of the decision of this Court in A.S. No. 129 of 1948 has now held that the 
third defendant is bound by the compromise and when the plaintiffs seek to execute 
SV EE SPS 


* A.A.O. No. 689 of 1951. ‘ 13th March, 1952. 
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the-decree he cannot: be heard to say that he would not surrender possession of the 
property, ©“ i : , 
>. Mr. P. S. Balakrishna Aiyar for the appellant contends that the relationship bet- 
ween the first defendant and the third defendant is that of a lessor and lessee of a build- 
. ing which would attract the operation of the Madras Buildings (Lease and Rent Con- 
frol) Act, under the provisicns of which it was not open to the first defendant to 
eject the third defendant in pursuance of a decree of Court. When therefore, the 
„first defendant agreed to surrender the building to the plaintiffs on receipt of a 
` sum’ of money as compensation, it cannot be said that the plaintiffs have obtained 
any right to eject the third dezendant from these premises in pursuance to the decree 


of Court. What is further contended is that this Court went beyond its jurisdiction — . 


and acted in excess of its authority in holding that the compromise is binding on the 
third defendant. “The reasan alleged is that the subject-matter of the appeal could 
by no stretch of imagination be a dispute between the third defendant and the 
first defendant with the result that any claim which the third defendant had against . 
the first defendant could not be adjudicated upon in this suit. We have carefully 
read the judgment of Pan:hadagesa Sastri, J. and in our opinion the learned Judge 
took all the matters into ccnsideration and found that the.compromise was bona 
fide valid and binding on the third defendant. Under the Madras Buildings (Lease 
and Rent Control) Act, a sub-tenant as such is not recognise I and if a landlord 
brings a suit in ejectment a sub-tenant let into possession cannot raise any question 
and submit that he has a status under the Act which should be safeguarded by its , 
provisions. But Mr. Balakrishna Aiyar contends that the relationship between 
the first defendant and thirc defendant is that of lessor and lessee and if that is so’ 
that relationship could not have: been the subject of adjudication in the appeal. 
„It may be so if the first defendant had filed a suit against the third defendant. But 
whatever rights the third defendant may have against the first defendant, cannot 
affect the rights of the plaictiffs. So far as the plaintiffs are concerned, the third 
defendant does not exist at all and.any proceedings by which they have got a decree 
against: the first defendant would be binding on the third defendant. We are 
therefore of opinion that the lower Court has rightly held that the decree of the 
High Court is not a nullity. This appeaPis dismissed with costs, 

KC. : — . i Appeal dismissed, 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 
‘ - ` PReEsExsT :—MR. Justice Sussa Rao. : 
Subrahmanya Ayyar and arcther ; _ 1s Appellants* 
; v. 


Govindasami Moopanar, and others "ie .. Respondents. 


Civil Procedure Code (V of 1908). Order 47, rule 8—Scope—Review granted— Whole case if can be reopened. 


The words of Order 47, rule €, namely,.“‘ may at once rehear the case or make such order in 
regard to the rehearing ‘as it thinks fit” are rather wide. The Court may, in exercise of the powers 
conferred under that section, not only give directions in regard to procedural-matters.but also can 
define the scope of the enquiry. It may, for instance, confine the scope of rehearing to that part of 
the appeal or suit which was vitiaced by the defect found or affected by the new evidence discovered. 
The discretion-is vested in the Couct directing rehearing, as otherwise on the pretext of an error. on 
the face of the record affecting an insignificant part of the decree the entire trial sometimes covering 
a widé field and involving an examination of innumerable witnesses and a scrutiny of countless 
documents will have to be. reheard, though the trial was otherwise free from any defect. It is 
unnecessary to -attribute that intantion to the Legislature, unless the clear words compel the conclu: 
sion. The aforesaid werds have Seen designedly used by the Legislature conferring a discre- 
tionary jurisdiction on ‘a Court directing a rehearing of a concluded trial. Of ¢ourse, if the Court 
allowing a’ review petition does not restrict the scope of the enquiry, it may reasonably be held ` 
that ‘it intended to: reopen the entire case.. :.. ./ a eo A l 
- Wherea learned: Judge after allowing a review: petition definitely stated that since the actual 
working out involved arguments: ths appeal itself would be reopened and reheard under Order 47, 
Rule 8, Civil-Procedure Code, there is no limit restricting the scope of the inquiry arid the whole case 
can’ be reopened. ee ane Be eta, ia i ' : 
Boe Casé-law’ reviewed: 7°! _ ie CASE ee EAA 
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Appeal against the decree of the District Court, West Tanjore, in A.S. No. 222 
of 1946, preferred against the decree of the Court of the District Munsif, Valangiman, 
in O.S. No. 128 of -1945. aes ’ 


G. R. Jagadisan for Appellants. 
D. Ramaswami Ayyangar and P. S. Srinivasa Desikan for Respondent. 


The Court delivered the following ` , ; ; 
Jupcment.—This second appeal raises a question in regard to the scope of 
an enquiry under Order 47, rule 8, Civil Procedure’ Code. On 8th April, 
1929, the first defendant executed a mortgage deed for himself and as guardian of 
his undivided minor brothers, defendants 2 and 3 in favour of the plaintiffs’ father. 
‘The plaintiffs filed O,S. No. 128 of 1945 on the file of the Court of the District 
Munsif, Valangiman, for recovery of the amount due under the said mortgage. 
“The defendants raised various pleas. They also claimed that the debt was liable- 
_ to be scaled down under the provisions of the Madras Agriculturists’ Relief Act. 
The District Munsif gave a decree, but scaled down the mortgage amount under 
the provisions of the Madras Agriculturists’ Relief Act.. The defendants preferred 
an appeal, and the District Judge by judgment, dated 36th June, 1947, held that 
a sum of Rs. 150 paid on 30th December, 1930, was an unappropriated payment. 
In regard to the payment of Rs. 300 on goth May, 1938, he held that it was properly 
appropriated towards the principal and interest due on the date of payment.. He 
. negatived the plea of damdupat. In the result with a slight modification he con- 
firmed the decree of the District Munsif. On 27th September, 1947, the plaintiffs 
filed an application under Order 47, rule 1, Civil Procedure Code, ,for reviewing 
the judgment and decree of the District Judge on the ground that ‘there was an 
=rror on the face of the record. The error according to the petitioners was that the 
District Judge by mistake stated that Rs. 350 was the principal, whereas the parties 
agreed that the principal amount was Rs. 453-6-o. On 3rd December, 1947, the 
District Judge passed the following order : J iy 
“ As there is an error apparent on the face of record, the review application is allowed. But 
ince the actual working out involves arguments, the appeal itself will be reopened and reheard under 
Order 47, rule 8, Civil Procedure Code.” At 


Arguments were heard subsequently, and judgment was delivered on goth January, 
1948. The learned Judge again refused to apply the-principle of damdupat. He 
substituted the figure of Rs. 453-6-0 in the-place of Rs. 350 representing the prin- 
cipal amount due on ist October, 1937. In addition, he held that a sum of Rs. 300 
Daid on 30th May, 1938, had to be appropriated only towards interest payable after 
zst October, 1937 and the balance, in reduction of the principal. He gave a decree 
zor a sum of Rs. 453-6-o at 6} per cent. per annum only from rst October,. 1937 
70 30th May, 1938, when he received payment of Rs. 300 and thereafter subsequent 
cnterest on Rs. 172-3-0 from goth May, 1938, till the date of the plaint. ` The result 
5 that though the review application was’ filed for correcting an obvious error on’ 
the face of the record in regard to the principal amount, the learned Judge reviewed 
bis, judgment in respect of the appropriation of a sum of Rs. 300 paid on goth May; 
938. ‘The plaintiffs preferred the above appeal against the decree of the learned 
District Judge. i . 7, ee a 


Mr. Jagadisa Aiyar, learned counsel for the appellants, contended: that a court 
cannot review its own judgment so as to go beyond the scope of the ‘application’ 
for review. Alternatively he argued that even if the District Judge had such juris- 
diction, in the present case he should have, in his discretion, confined the scope of 
the rehearing and also the relief to that prayed in the review petition filed by the 
zppellants. The relevant provision governing the situation is Order 47, 
nile 8, Civil Procedure Code. It reads : Late 5 wl 

“ When an application for review is granted, a nete thereof shall be made in-the register aiid 
tae Court may at once rehear the case or-make such order in.regard to the rehearing as it thinksfit.” ~- 
Before I express my view on the question raised, it will be convenient to consider 
the cases cited by the learned counsel. . The various stages in a review application 


ra 
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have béen stated by Venkatasubba Rao, J., in Pakkiri Muhammad: Rowther v. Swami- 
natha Mudaliar!, in the follawmg manner : , 

“ We may at the outset refer tc the valuable observations of Jenkins, C. J., as to the three stages 
of a review application. The frst 5 the ex parte stage when the Court may either reject the applica- 
tion at once or may grant a rule calling the other side to show causes why review should not be granted. 
In the second stage the rule may ether be admitted or rejected. If the rule is discharged, the case 
ends then and there ; if on’ the cther hand the rule-is made absolute, then the third stage is reached. 
‘The case is then heard on the meris and may result in a repetition of the former decree or in some 

‘variation of it. In either case, the whole matter having been reopened, there is a fresh decree.” 


__ The scope of the enquiry at the third stage is stated in Bhugwandeen Doobey 
-v. Myna Baee*. ‘That case-turned upon the corresponding provision, section 378 
of Act VIII of 1859. Though there was no discussion the Judicial Committee 
held that notwithstanding the terms of section'’378, Civil Procedure Code, it was 
competent to the Judges ky whom the order allowing the application for review 
was made to enlarge those grounds on an oral application by including moveables, 
if satisfied that there was a proper case on the merits for so doing. In Hurbans Sahye 
v. Thakoor Purshad? a Bench of the Calcutta High Court had to consider the question 
whether when a review application was allowed the Court was bound to rehear 
the whole case under section 630 of Act X of 1877. Section 630 corresponds to 
“Order 47, rule 8 of the present Code. Mitter, J., stated the position thus»: 
“ It has been contended tkat, if the review be granted on a particular ground, we are bound to 
rehear the whole case under sectiar 630 of the Civil Procedure Code ; but the words ‘ or make such 
order in regard to the rehearing as it thinks fit’ in the section in question, leave it to our discretion 


either to rehear the whole case o7 any particular point that seems to us fit. The observation of the 
Judicial Committee in Bhugwandzen Doobey v. Myna Baee?, supports this view.” 


The other Judge, Maclean, J. agreed, with the aforesaid observations. 


_ A careful and analytica’ treatment of the subject is found in Phaniram Rathi 
v. Ambica Charan Hazrat. Paze, J., after considering the various cases cited before 
the Bench observed as follows at page 1039 : . f 

“ The conclusion at which I have arrived, as the result of my inyestigation, is that at the time 
when an application for review'of a judgment on the ground of the discovery of new and important 
evidence is before the Court it is oen to the Court under Order 47, rule 8 to determine whether the 
case shall be reheard in part or in ies entirety. In the absence of any special directions in that behalf 
by the Court granting the review -he whole case is reopened, and the Court is not restricted to a 
reconsideration of the particular pont upon which.the application for a review succeeded.” - 


The same view was expressed by King, J., in Gangaraju-v. Venkatarayulu Naidu’. 
In that case the auction purchaser at a court sale deposited the money required 
including poundage and tha: amount remained in Court for four years. On an 
application filed by the judgment-debtor the sale was set aside. The auction ' 
purchaser took back the purchase money with interest, ‘but hê. was informed that 
he should apply to the Government if he wished to’ obtain refund of the poundage. 
The decree-holder applied fo- review on the ground that he should not have been 
called wpon to pay interest. ‘The Court granted the review and passed an order 
refusing to call upon the decr2e-holder to pay any interest to the auction purchaser. 
The Gourt further held that cne half of the poundage should be paid by the decree- 
holder to the auction purchas=r, and that in respect of the other half he should apply 
to the Government. The cecree-holder filed a revision to the High Court and con- 
tended that the Court was n07 justified in directing half the poundage to'be returned ° 
by the decree-holder, though there was no application either by himself or his 
opponent for any modification of the order in so far as it related to the poundage. 
The learned Judge in dealing with that contention observed at page 717 : 

“ It seems to me that this cartention must fail inasmuch as rule 8 of Order 47 clearly lays it 


down that when the Court grants an application for review it may at once ‘ rehear the case.’ That 


surely means that it may hear the case in full and deal with every point which it is necessary to con- 
sider before passing a fresh order.’ . 


In my view, the words of Order 47, rule 8, namely, “ may at once rehear the 
case or make such order in regard to the rehearing as it thinks fit ” are rather wide. 


a 





7 


. 1. (1938) 1 M.L.J. 796. 4. (1926) I.L.R. 53 Cal. 856: 31 C.W N. 
2. (1867) 11 M.I.A. 487. 1035. 
- 3. (1882) I.L.R. g Cal. 20c.. i 5. (1942) 2 M.L.J. 716. 
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The Court may, in exercise of the powers conferred: under that section, not only 
give directions in regard to procedural matters but also can define the scope of the 
enquiry. It may, for instance, confine the scope of rehearing to that part of the 
appeal or suit which was vitiated by, the defect found or affected by the new 

_ evidence discovered. The discretion is vested in the Court directing rehearing, 
as otherwise on the pretext of an error on the face of the record affecting an insigni-’ 
ficant part of the decree the entire trial sometimes covering a wide field and inval- 
ving an examination of innumerable witnesses and a scrutiny cf countless docu- 
ments will have to be reheard, though the trial was otherwise free from any defect. 
It is unnecessary to attribute that intention to the Legislature, unless the clear words 
compel that conclusion. The aforesaid words have been designedly used by the 
Legislature conferring a discretionary jurisdiction on a Court directing a rehearing 
of a concluded trial. Of course, if the Court allowing a review petition does ‘not 
restrict the scope of the enquiry, it may reasonably be held that it intended to reopen 
the entire case. - 


Bearing the aforesaid principles in mind, I shall proceed to consider the scope 
of the order of the District Judge, dated grd December, 1947. The learned Judge 
after allowing the review petition definitely stated that since the actual working : 
out involved arguments the. appeal itself would be reopened and reheard under 
Order 47, rule 8, Civil Procedure Code. In exercise of his discretion he did 
not limit the scope of the enquiry but directed the rehearing of the entire appeal. 
The order was certainly within his jurisdiction, and in the circumstances of the case 
I cannot even say that the exercise of discretion was irregular or otherwise unjust. 


In the result, the appeal fails and is dismissed with costs. 


No leave. ani 
K.S. — ' Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMASUNDARAM. 
Raghupathula Subbayamma and others” ` ..- Petitioners* 


v. 
Raghupathula Venkata Rao . Respondent. 


Criminal Procedure Code (V of 1898), section 488—Claim by wife for maintenance—Allegation in defence 
that wife was living.in adultery—Burden of proof—Party bound to begin the case. 


In a case of maintenance under section 488 of the Code cf Criminal Procedure where the 

husband makes'allegations that the wife was living in adultery and makes that his defence to refuse 
_ the claim of the wife for maintenance, the husband ought to begin the case and let in evidence of 
unchastity so that the wife. may rebut it. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
the High Court will be pleased to revise the order of the Court of the Sub- 
Divisional First Class Magistrate, Peddapuram, in M.C. No. 25 of 1951 on its file. 

K. B. Krishnamurthi for Petitioners. 

. C. V. Dikshitulu for Respondent. 
:’ The Court-made the following . 3 

ORDÈR.-——As pointed out by Pandrang Row, J., in Kista Pillai v. Amirthammal?, 

-in a case of maintenance under section 488, Criminal Procedure Code, where ‘the 
husband makes allegations that the wife was living in adultery and makes that 
his defence to refuse the claim of the wife for maintenance, the husband ought to 
begin the case and let in evidence of unchastity so that the wife may rebut it. In 
this case no such opportunity has been given to the wife to rebut the case of the 
husband. The order of the lower Court is set aside and the case remanded to the 
lower Court for fresh disposal according to law. . 

_ KAS, ` à ? —— - y Case remanded. 


* Crl. R. C. No. 1029 of 1951. Fe VEL, .--- -- - 9th April, 1952. 
(Crl. R. P. No. 1010 of 1951). : vs 
Š i 1. (1938) M.W.N. Crl. 145. ses 
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IN THE HIGH COURT OF JUDICATURE ‘AT MADRAS, 


: PRESENT :—MR. Justice SoMASUNDARAM. ` a 

The Public Prosecutor ca, ; i -.. Appellant. *. 
s 2p. 7 x 

-Ustepalle Swami Chetty and others `a. Respondents. 


a Companies Act (VII of 1913}, sections 76 and 131—Offences under—Complaint for —Locus standi to 
make. ° i , 

With regard to offences under the Companies Act, there is no provision that any offence should 
not be taken cognizance of unless the complaint is filed by any of the persons mentioned in the Act. 
In the absence of such a provision the normal rule, namely, that any person may set the criminal law - 
in motion will apply. No doubt in cases under Companies Act, it has been considered desirable 
that cither the Registrar or Joint Registrar or officer concerned in dealing with the Act should prefer 
the complaint. The Regulations framed, assigned the duty of. making investigations into these matters .° 
to the above officers and directing them to file the complaint in sich matters. But these regulations 
do not take away the right of any citizen to file a complaint under the Companies Act. In’ the, 
absence of a special provision requiring that the complaint should be filed by a particular person, a 
coriplaint either by any citizen or a member of the company or by Assistant “Registrar will be a valid 
complaint. | - : : ` -= 


._ „Appeals under section 417, Criminal Procedure Code; 1898; against the acquittal 
of the aforesaid respondents-accused by the Sub-Divisional Magistrate of Kurnool} 
in C.G: Nos. 135 to 138 of 1950 respectively on his file. : f 


-The Public Prosecutor (F. T. Rangaswami Ayyangar) in person. 
P. C. Parthasarathi Ayyangar for Respondents. 
The Court delivered the following 


Jupcment.—This is an appeal by the State against the acquittal of the res- 
pondents herein on the ground that no proper sanction has been accorded for the 
prosecution of the accused for offences under sections 76 and 131 of the Indian 
Companies Act. ‘ 


‘A complaint was laid against the respondents by the Assistant Registrar at the 
instance -of the Registrar of Joint Stock Companies for the said offences. Under © 
section 248 (2) of the Indian Companies Act, N ; . 

“ The Central Government may appoint such registrars and astistant 1egistrars asit thinks 
necessary for the registration of companies under this Act, and may make regulations with respect 
to their duties.” Š - PEA 
- In pursuancé of this-power the Central Government has made certain 
regulations and we ate concerned here only with Regulation 14 (a) and (b). Regu- 
lation 14 (a) says : ne . O f 

“The Registrar may in his discretion institute such enquiries or make such investigation in respect - 
of any matter as may in his opinion be necessary for the proper performance of his duties and the 
due administration of the Act and may institute or cause to be instituted prosecutions under the Act 
for defaults on the part of companies or persons in furnishing such returns, documents or notices as 


‘the law requires them to furnish or for any other non-compliance of the provisions of the Act for which 
penalties are provided therein.” : ' 


Clause (b) says: - : . : . a ; 
Dpi Whenever it is found necessary to enforce the penal provisions of the Act against any company ` 
or persons, the Registrar or Assistant Registrar, as the case may be, shall request the State Couhselin * 
case the registered office of the company concerned is situated in the city of Madras, and in other cases 
the District Magistrate of the district in which such registered office in situated, to take the necessary . 
steps.” . ` : -. -> cn i 
In this case there is no doubt that the Assistant Registrar has written to the. 

District’ Magistrate setting out thé facts of the case and asking him to take neces- 
sary action but the District Magistrate seems to have given the paper back to the 
Assistant Registrar who merely filed it in Court. It is now contended that according 
to the Regulation 14 (b) the complaint must be laid either by the District Registrar 
or District Magistrate, or at the instance of the District Magistrate. The lower 
Court has taken the view that such a complaint is necessary and therefore acquitted 
a rn arenes x 


* Crl. Appeal Nos. gro to 913 of. 1951. roth April, 1952. 


* - 
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the accused as there was no such complaint of the District Magisträte or at his. 
instance. . i ` 


With regard to the offences under the Indian Companies Act there is no provi- 
sion that any offence should not be taken cognizance of unless the complaint is. 
filed by any of the persons mentioned in the Act. In the absence of such a provision 
the normal rule namely that any person may set the criminal law in motion will 
apply. But in cases under.the Campanies Act, it has been considered, desirable 
that either the Registrar or Joint Registrar or officer concerned in dealing with 
the Act should prefer the complaint.’ The Regulations framed assigned the duty 
of making investigations into these matters to the above officers and directing them 
to file the complaint in such matters. But these regulations do not ‘take away the: 
right of any citizen to file a complaint under the Companies Act. In the absence, 

_therefore, of any special provision requiring that ‘the complaint should be filed. 
by a particular person, a complaint either by any citizen or a member of the com- 
pany or by the Assistant Registrar will.be a: valid complaint. The complaint, 
therefore, filed in this case is a valid one and the acquittal on that ground is wrong” 
and is therefore set aside. The case is remanded to the lower Court for disposal ’ 
according to law. ; ; a 


` The respondents have filed a petition before the Sub-Divisional Magistrate 
in which they have set out in detail the reasons for not ċalling the meeting in time. 
The lower Court will give due weight to what is stated in the petition and dispose- 
of the case according to law. e 


K.S.. ' l Case remanded.. 
| ; 


IN THE HIGH COURT OF JUDICATURE AT. MADRAS. 
PRESENT :—Mr. JUSTICE SOMASUNDARAM. , 
K. S. Imam Sahib. me .. -Petitioner.* 


Criminal Procedure Code (V of 1898), section 233—Applicability to summons cases also. 
The provisions of section 233, Criminal Procedure Code, applies to summons cases also. The- 
principle governing charges in warrant cases is equally applicable to summons cases. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the judgment of the Court of the 
Sub-Divisional Magistrate, Tiruchirapalli, in C.A. No. 100 of 1950, preferred. 
against the judgment of the Court of the Stationary Sub-Magistrate, Kulitalai, in. 
G.C. No. 1223 of 1950. - f 


G. Gopalaswami for Petitioner. 
The Public Prosecutor (V; T. Rangaswami Ayyangar) on behalf of the State. 
The Court made the following , 


Orper.—Pakenham Walsh, J., has held in Lakshmana Mudaliar v. Emperor’ 
following Upendra Nath Biswas v. Emperor? that the provisions of section 233, Criminal’ 
Procedure Code, applies to summons cases also. I agree with the view that the- 
principle governing charges in warrant cases is equally applicable to summons cases. 
The lower appellate Court was ‘therefore justified in holding that the trial in this. 
ase is vitiated by misjoinder. But considering the facts that these offences were- 
committed in or about May, 1950and as the offences themselves are of a trivial . 
nature, I do not think that ends of justice require that the petitioners should undergo- 
three separate trials hereafter. In this view I quash the further proceedings in the- 
pase. > 





KS. - ————— Further proceedings quashed. 
* Crl. R. C. No. 123 of 1951 i 14th March, 1952. 
(Crl. R. P. No. 122 of 1951). ` : 
1. (1932) M.W.N. 233. 2. (1913) IL.L.R. 41 Cal. 694. z 
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IN THE HIGH. COURT OF JUDICATURE AT MADRAS. 
> PRESENT :—MR. Jusrice Mack AND MR. Justice BASHEER AHMED ‘SAYEED.’ 
Molagan alias Same Gouncan and another .. Appellants.* 


Criminal Procedure Code (V of 1898), section 172 (2)—Scope—Permitting defence counsel to see portions of 
police diary for use in defence af case—Desirability. ; 


Though an accused person 5 not entitled as of right to see the-case diary and his statement to 
the police recorded in it there is no prohibition contained in section 172 (2) of the Code of Criminal 
Procedure against the Court permitting in its discretion defending counsel to see any portion of the 
«case diary, which the Court considers in the interests of justice he should see and use in the defence of 
the case. There is no legal impzdiment: to the committing Court permitting in its discretion and in 
‘appropriate cases defending coursel at his request to look into a case diary to verify what the accused 
told the police as recorded there, before formulating his defence, under section 172 (2), Criminal 
Procedure Code, to aid the Court in the enquiry or trial. Under the law as it now stands such a 
permission cannot be claimed by the accused as a matter of right. It is comparatively of-little use 
‘for defending counsel being permitted to look’at the diary by the Sessions Judge at a belated stage of 
the trial. Defending counsel shauld know what the accused told the police in the first instance., 


. There is a heavy responsibility on the Courts in the user of case diaries under section 172 (2), 
Criminal Procedure Code and oa Public Prosecutors to bring to the notice of the trial Judge anything 
in the case diary favourable td the accused. : 
; Appeals against the order of the Court of Session, Salem Division, in S.C. No. 31 
-of 1951, dated and July, 1951. 7 : ` j 
f V. Rajagopalachari; Z. Subramaniam and S. Chellaswami (Amicus Curiae) for -the - 
Appellants. f 

The Public Prosecutar (V. T. Rangaswami Ayyangar) for the State. 


The Judgment of the Court was delivered by 

Mack,-J. (Criminal Appeal No. 363 of 1951) :—The first appellant (A-1) 
is a widow aged over 45. She and her two younger brothers (A-2 and A-3) have 
‘been found guilty under section 302, Indian Penal Code, of the murder of one Srini- 
vasa Asari, who was hacked with an aruval in several places in their village street 
at about 2 p.m. on the 5th November, 1950. A sister of the appellants, one Chin- 
‘nammal (A-4) was also charged with this murder but acquitted. 


2. The case is rath=r remarkable as this widow (A-1), at her sessions trial, 
took full responsibility Zor cutting Srinivasa Asari with a bill-hook (M.O. 1). She 


„appeared with this blood-stained weapon at the Dharmapuri Police Station 20 miles 
„away, at 10 a.m. the following morning, where she made a statement and surren- 


-dered herself. At Dharmapuri before she appeared at the police station, she went 
at 8 a.m. to the house of a Brahmin lady (P.W. 4) whom there is no reason to dis- 
‘believe. She knew A-1 very well as she used to do cooly work in her house and 
-other houses for several years when she was in Elumichenpatti, her native village. 
According to P.W. 4, A-1 seemed very upset and fold her that she had killed the 


--man, who had murdered the husband and son of her younger sister A-4. The. 


‘Sub-Inspector enquired F.W. 4 the following day. 


. In the meantime, Srinivasa Asari’s wife (P.W. 1) made a complaint Exhi- 
‘pit P-1 to the village Magistrate (P.W. 3) who lived only 70 yards from the scene 
of murder. That was to the effect that at about 2 p.m. her husband went from their 
‘house into the street and that, immediately after he left, she heard cries and on 
rushing up, she found A-1 holding her husband down by his head, while A-2 and 
A-3 cut him several times with a bill-hook. When she raised an alarm, they 
threatned to cut her alsa. P.W. 3 was sitting on his pial when, according to him, 
P.W. 1 camé there weeping and told him about the offence. ‘There is no refer- 
-ence in Exhibit P-1 to A+. 


4. The prosecutor case against A-1 to A-4 rested entirely on the evidence 


“of PW. 1 and another eye-witness (P.W. 2) a ten year old boy, who claims to have 


“been by himself in his father’s sundry shop and to have witnessed the tragedy. 
According to him, A-1 suddenly came behind the deceased and cut him. with this 


[i 





° * Gri. Appeals Nos. 363 snd 366 of 1951. - . . 4th April, 1952. 
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bill-hook on the left shoulder. Then A-2 came running, took M.O. 1: and cut 
-him on the head and right shoulder. Then A-3 came from the house of A-4, took 
the bill-hook from A-2 and cut deceased on his neck and again on the abdomen. 
Then last came A-4 running from her house saying “ life is not yet extinct, give 
‘two more blows.” P.W. 1 says when she rushed out she saw A-1 holding the deceased 
by his tuft and bending his head backwards, that A-2 took the bill-hook and cut 
the deceased on the head and on the right shoulder. Then A-3 took the bill-ook 
and cut the deceased twice on the neck and then last A-4 came running from. her 
house exhorting: to give two more cuts. Thereupon, A-3 cut the deceased on the 
abdomen after he fell down. Then, according to her A-1 took the aruval from 
A-3 and all went away. This witness explains her omission to say anything about 
A-4 in Exhibit P-1 as being due to confusion and distress. 


The motive background in the case is this. The deceased Srinivasa Asari 
was charged with the murder of A-4’s husband and their young son and of attempt- 
ing to murder A-4 herself by administering aconite poison, the accusation in that 
case being that he attempted in fact to poison the whole of A-4’s family. The 
deceased was acquitted on 5th September, 1950, by the Sessions Judge of Salem 
in S.C. No. 85 of 1950. The judgment in that case shows that A-4, who was P.W. 2 
in that case, deposed that she had been on illicit intimacy with Srinivasa Asari 
for about three years but, when her husband came to know of it, she terminated 
it and would have nothing further- to do with the deceased, who lived in a house, 
according to the plan Exhibit P-g next to the house in which A-4 lived along with 
-her widowed sister A-1. A-1 appears to have been a widow for many years and to 
have been depending on the charity and bounty of her sister A-4 and her, poisoned 
husband. It was less than two months after the acquittal of the deceased in that 
poisoning case that he was done to death in broad daylight a few yards from his 
house. A-2 and A-g lived in separate houses, marked J and H in the plan, from 
where the scene of offence could not have been visible, in a separate lane and with 
several houses intervening. : 

6. A significant fact is that A-4 who was examined by the Sub-Inspector at the 
inquest, had an incised wound 13” X4” X}" on the lower third of her right forearm 
according to her wound certificate, Ex. P-5. She had quite clearly been mixed up 
in the tragedy. Unfortunately she was on the basis of the evidence of P. Ws. 1 
and 2, put into the position of an accused person and in both Courts took refuge 
in a complete denial of knowledge. In the Sessions Court, she said that she got 
‘this cut on her hand while she was cutting fuel with this bill-hook. According to the 
evidence of P.W. 1, A-2, A-3 and A-4 were in the village and readily came to the 
scene when called after the arrival of the Police, though A-1 had disappeared. 
Unfortunately, we have the Sub-Inspector (P.W. 12) saying in evidence in chief. 
that he searched for Accused 1 to 3 during the night of 6th November, 1950, but 
found all of them not available and that he arrested A-2 and A-3 at Dhandakaram- 
patti on 12th November, 1950. It is most regrettable that the Sub-Inspector should 
have given his evidence in this misleading sequence, as on looking into the case 
diary, we find that he actually examined A-2 and A-3 and made a note of their 
statements to him on 6th November, 1950, itself, bearing out the testimony of 
P.W. t that these two accused readily came after the arrival of the Police. It would 
appear from a letter, Ex. D-5 written by the Sub-Inspector, Sri P. S. Krishnamurthi 
(P.W. 12) that he referred the case for instructions to his superior officers and only , 
after the receipt of them arrested A-2 and A-3 presumably on the basis of the 
evidence of P.Ws. 1, and 2. . : j 

7, The learned Sessions Judge was greatly impressed by the evidence of P.Ws. 
1 and 2 and bases his conviction of A-2 and A-3 on their testimony, holding it was 
-very improbable that this widow A-r by herself could have caused all these fatal’ 
‘injuries on Srinivasa Asari. The deceased was cut in ten places on the head, neck, 
-shoulders and abdomen and also in the left hand in the region of the fingers. We 
find ourselves unable to accept the évidence of these two eye witnesses, P.Ws. 1 and 2. 
Tt does not explain the injury A-4 had on her forearm and the omission of A-4 ` 
‘by P.W. 1 from Ex. P-1. It is quite possible that this -boy (P. W. 2) saw something 
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of.the offence and a possible encounter between Srinivasa Asari and A-4 which 
culminated in A-1 attacking him with the bill-hook she had in her hand. The 
evidence of P.W. 1 suggests that the whole of this family were waiting for her 
husband in the street that afternoon with murderous intent and that all set upon 
him and killed him as soon as he merged. Even according to the prosecution, only 


` one bill-hook was used znd it was passed from one accused to the other till, for 


reasons which are quite inexplicable, after A-3 dealt the final fatal cuts, it was 
handed back to A-1 who went away with it to Dharmapuri Police Station. 


8. A-1 in the committing Magistrate’s Court denied having cut Srinivasa 
Asari, though she admitted that she appeared at the police station with the bill-hook. 
She said she found it lying on her way and she took it with her. In the Sessions’ 
Court, however, she took the sole responsibility for cutting the deceased, ‘saying 
that it was he who had killed her sister’s husband and son, who had been maintaining” 
and protecting her after her husband died. She further ‘said that the deceased. 


` had been proclaiming in the village that he would file a suit for damages for malicious 


prosecution in the poison case in which he was acquitted. There can be no doubt 
that this widow has been most reluctant even to attribute anything to A-4’ who was - 
undoubtedly present at the time of this attack on the deceased, as evidenced by the 
injury on her hand. We-are inclined to the view that the deceased when he came 
out of his house met A-4, and it was during the passage of abuse between them that 
A-1 rushed out with an zruval and later hacked him. We do not think there is 
anything improbable in-A-1 having caused all the fatal injuries on the deceased 
with M.O. 1, which she may have had in ‘her hands cutting fuel, as she stated in the 
committing Court. : i 


9. A-r had a very powerful motive for hatred against the deceased, whom 
she doubtless held responsible, despite his acquittal, for the murder of her sister’s 
husband, who had been supporting her. After his death, these two widowed 
sisters lived together unfortunately in a house very near that of the deceased and 
after his return from Jail, A-1’s feelings towards him were doubtless, as she has 
described, very strong irdeéd. We can see nothing improbable in A-1 losing all 
control over herself with this aruval in her hand, on probably seeing the deceased 
engaged in some altercation with A-4, seeing red and then hacking him to death, 
We are unable to accept the Sessions Judge’s appreciation of the evidence of P.Ws. 1 
and 2, which seems to us extremely artificial and designed to bring in A-1 to A-4 
and to give them each some unnatural part. That A-1 appeared at the Dharma- . 
puri police station 20 miles away with this blood-stained aruval and there presum- 
ably made a confession, which. unfortunately is not admissible in evidence is an 


outstanding feature in this somewhat remarkable case. 


10. We have no hesitation in setting aside the convictions of A-2 and A-3, who, 
we are satisfied, had nothing to do with the attack on the deceased. The evidence 
shows that the investigating Sub-Inspector himself was very doubtful about charging ` 
A-2 and A-3 and all we carmsay is that it is very unfortunate that he was instructed 
to lay the charge-sheet against all the four accused. After perusing the case diary, 
we haye no hesitation in expressing the view that A-4, who gave evidence at ‘the 
inquest, should have been a prosecution witness and not inthe dock. f 


a1. The conviction of A-1 under section 302, Indian Penal Code, is however 


` correct and is upheld. There’can be no doubt, as she has pleaded at her trial that it 


` 


was she who caused all these injuries on Srinivasa Asari with this bill-hook (M.O. 1). 
In the state of the legally, admissible evidence, it is quite impossible for us to find 
exactly the true circumstances under which A-1 lost all control and attacked the 
deceased. . No plea of grave and sudden provocation has beén taken, with the 
exclusion of A-4 from the witness box and her being quite unjustly put into the 
dock as one of the accused. `. : 

12. Before dealing with the question of sentence, now that the conviction has 
been dealt with on the evidence legally admissible, we would like to considér from the 
revelations-in this concrete case the present practice based it-is said on existing law 
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of withholding from defending counsel copies of the-statements made by accused 
persons in the course of investigation: We would like to extract here'the record 
‘an the case diary of what A-4 examined as P.W. 8 at the inquest said : : 

“P, W. 8 came to the spot at the time of inquest and I examined her and she stated that while 
‘she was in the street, the deceased who came from north abused her, She also abused him. In the 
‘meanwhile A-1 who was in her house to start for bringing fuel with a bill-hook came there and gave 
a cut on the shoulder of the deceased. The deceased Srinivasa Asari caught hold of the bill-hook and 
she attempted to snatch the same and due to that ske sustained injury on hand. Then Ai her elder 
sister snatched the bill-hook and cut the deceased on his head, stomach, neck, etc., places and then 
A-rwent towards the south with the bill-book. She (P.W. 8) wentrto her house.” 
Then again, there is the following extract from the case diary also dated 6th 
November, 1950. 

“ I sent for-A-2 and A-g noted in the margin and they came to the spot. 

I questioned A-2 and he denied the offence and added that he was grazing his cattle in the fields © 


and learnt about the occurrence and ransto the spot and found the deceased, and learnt that A-1 cut 
the deceased with a bill-hook and that he (deceased) died. 


A-3 denied the offence and said that while he was grazing the cattle in the field he’ learnt about 
the occurrence at about 4 p.m. and came to the spoz and found the deceased, learnt that A; 1 cut the 
‘deceased with a bill-hook and that the deceaséé died.” ’ o 

- 13. There can be no doubt, in our opinion, that the defence in this case has 
been greatly handicapped for want of knowledge by defending counsel as to precisely 
‘what A-2, A-3 and A-4 told the police when they were-questioned. Mr. Raja- 
gopalachari was in complete ignorancé of these diary extracts when we read them 
out to him and, after recovering from his initial surprise, had no hesitation in saying 
that a wholly different line of defence should have been adopted in this case, both 
in the committing Court and in the Sessioris Court. We have heard arguments 
by Mr. Rajagopalachari and also the learned Public Prosecutor on the expediency, 
in the light of the revelations in this case and also in other cases of which we have 
had recent experience, of furnishing defending counsel, on request with, copies of 
statements made by accused persons to the investigating police, as recorded in the 
case diary. i . 

14. Ourattention has been drawn to a Full Bench decision of four Judges Queen- - 
Empress v. Arumugham and others, which considered in 1897 the question whether 
an accused person was entitled, while on remand, to a copy of the Police charge- 
sheet. Collins, C.J. and Benson, J., held that charge-sheets were -not public 
documents within the meaning of section 74 of the Indian Evidence Act and that 
an accused person is- not entitled . before rial to,copies. Collins, G.J., however 
specifically said that he expressed no opinion whether an accused‘can call for 
police reports and the charge-sheet during the progress of the trial. Shephard, J., 
who made the reference, to the Full Bench with Subramania Aiyar, J., held that 
an accused person was entitled to a copy of the charge-sheet before the, trial but 
not of other police reports. Subramania Aiyar, J., was of the opinion that an 
-accused was entitled not only to copies of the charge-sheet but of all police reports 
also, before the trial began. It was not however till the year 1921 that is 24 years 
later that an accused person became entitled to copies of charge-sheets before the 

‘+rial began, by the enactment of section 173 (4) of the Criminal ProcedureeCode 
which gave an accused person this statutory right. 

15. The record inthe case diary containing the substance of what each accused 
said to the Police when first interrogated is beset with a special difficulty in view 
of the Full Bench decision in In re Syamo Maha Patro®; which brought within the 
ambit of section 162, Criminal Procedure Cade, statements made by accused persons 
+o the police in the course of an investigation. Reilly, J., delivering the judgment 
of the Full Bench of three learned Judges by which we are bound, gave expression 
-to the sharp differences of opinion ọn this point between Judges in our own High 
Court and also other High Courts. At page 918 he observed that of the six Judges 
of the Madras High Court, who held the view-that section 162, Criminal Procedure 
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Code, applied-to statements of accused persons, Waller, J., had since altered his. 
-view. Thére is reference in the judgment of Reilly, J., to a wealth of case law,. 
much of it conflicting. He referred to the Full Bench decision of five Judges of. 
the Rangoon High Court in King-Emperor v. Maung Tha Dint, which held that 
section 162, Criminal Procedure Code, applied to oral as well as written statements. 
In considering the decision in Jagwa Dhanuk v. King-Emperor®, a Bench decision by ` 
Mullick, J., and Jwala Prasad, J., which took the view that section 162, Criminal 
Procedure Code, did not prohibit the admission of statements made by accused. 
persons to the Police, provided they were not confession, Reilly; J., considered the 
arguments pro and contra. .One argument that the application of section 162, 
Criminal Procedure Code, to a statement made by accused persons would seriously 
prejudice them by shutting out evidence that they had made exculpatory state- 
ments to the Police at a very early stage, Reilly, J., met as follows : ; -' 
“ I think it is enough to say that the learned Judge in his anxiety to prevent evidence of statements. 
which may be of help to the accused from being shut out ‘has forgotten how often statements made- 
by the accused to the Police may tell most seriously against them, which is the reason why the prose- 
cution wishes ‘to use the statements of the accused in the present case.” 


_ In the great majority of cases, which took the view that statements made by accused’ 


persons to the Police were shut out, in evidence by section 162, Criminal Procedure: 
Code, it was the prosecution who wanted such statements to be admitted which 
while not amounting to confessions nonetheless supplied evidence against the: 


’ accused. No doubt, as Reilly, J., has observed, a large number of accused would. 


be benefitted by the total exclusion of such evidence, and it would only be a com- 
paratively small number of accused persons who in particular cases will derive: 
some benefit by the elucidation of what they told the Police in the first instance. 


16. The present state of the law as laid down in the Full Bench decision lays a 
- heavy responsibility on trial Courts, and as it appears to me justice can only be done 
in cases such as the present case by resort to section 172 (2), Criminal Procedure ` 
Code, which gives full discretion to a criminal Court to call for police diaries which 
they “may use. ..... not as evidence in the case, but to aid it in suth inquiry: 
or trial.’ Under this section also “ neither the accused nor his agents shall be 
entitled to call for such diaries nor shall he or they be entitled to see them merely 
because they are referred to by the Court.” The accused, therefore, are not 
entitled as of right to see any portion of the diaries that they may wish to see.. - If 
however a Court on a perusal of the diary finds something there, which helps the 
accused to establish his innocence or to mitigate his offence, what is a Court to do ? 
The answer is by no means easy, and procedure will have, in the interests of justice 
to depend on the facts of each case. I have myself, in about 20 years experience- 
as a trial Judge in murder cases, never hesitated on perusing a case diary and finding- 
there something helpful to an accused person in showing that portion of the diary- 
to the defending counsel. The learned Public Prosecutor, Mr. Rangaswami, 
Aiyangar, who has had a great deal of experience in defending criminals, has 
frankly stated that he has also been afforded a similar courtesy by some Judges 
before whom ‘he has appeared, but he is unable to point to any specific section of 
law under which that indulgence, if it may be called so, has been shown. I have. 
myself justified that practice on grounds of simple and natural justice, as a proper: 
user of the case diary as an aid in the enquiry or trial under section 172 (2), Criminal. 
Procedure Code. Personally, I am quite unable to see how anything favourable- 


` to the accused discovered in a case diary can be utilised by the Court without 


` disclosure to defending counsel. He isnot entitled as of right to see the case diary- 
but, as I read section 172 (2) there is no prohibition contained therein against the- 
Court permitting in its discretion defending counsel to see any portion of the case- 
diary, which the Court considers in the interest of justice he should see and use: 
in the defence of the case. | . 5 


17- In a number of, cases, which have come up before us, and the presentis a 
concrete one, we have found defencés formulated in the committing Court more: 
—— Iaa amaaŘŮ 

1. (1926) LL.R. 4 Rang."72 (F.B.). ` 2. (1925) LL.R. 5 Pat. 63. 
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often than not, instructed by village lawyers and intermediaries who, in the un- 
fortunate conditions prevailing in rural areas unserved by any channel of controlled. 
legal service, allow their imaginations to run riot, a process which often continues. 
in the Sessions Court and sometimes even up to this Court, without any regard 
to the statement made by the accused when first questioned by the Police. There 
is an ordinary presumption that an accused person will tell his lawyer what he 
told the Police in the first instance. But in prevailing conditions, the defending 
advocate is often completely in the dark and is far from sure what exactly his client 
has told the Police in the first instance. An accused person in the state of the law, 
as it stands, has no right per se to obtain copies of his statements to the Police until 
the law is amended. But we can see no legal impediment to the committing Court 
permitting in its discretion and in appropriate cases defending counsel at his request 
to look into a case diary to verify what the accused told the Police as recorded 
there, before formulating his defence, under-section 172 (2) to aid the Court in 
the enquiry or trial. It must be made clear that such a permission cannot be claimed 
by the accused as a matter of right. It is of comparatively little use for defending: 
counsel being permitted by the Sessions Judge to look into the case diary at a. 
belated stage of the trial only when the learned Judge himself on a perusal of it 
finds something of great ùse to the accused. It is necessary for responsible defence 
from the start that in cases such as the present, defending counsel should know 
what the accused told the. Police in the first instance. We have not come across 
any more appropriate concrete case than the present in which this course should 
have been ab initio adopted. i 


18. There is a further aspect of this matter, viz., how a statement made by-an , 
accused person to the Police, if to his advantage, can be used in the trial. It does. 
not appear possible in view of the Full Bench decision in In re Syamo Maha Patro?, 
for a defending advocate even in cross-exzmination to ask a Police officer whether ~ 
‘an accused at the very outset told him scmething self-exculpatory or for instance 
set up an alibi which may ‘prove his innocence. Reilly, J., referred to the decision 
in Sheik Kalesha, In re®, in which Jackson and Cornish, JJ., held that a statement 
made by an accused to a police officer on which the defence wished to rely was shut 
out by section 162, Criminal Procedure Code. In these rare cases, a Court which. 
has a case diary in its possession, at the request of the defending counsel, would 
we think be perfectly justified in putting a question to.a Police officer to elicit what 
an accused told him purely in the interests of the accused, within its very wide- 
powers under section 165 of the Evidence Act, which permits a Judge to ask any 
question he pleases, in any form, at any time, of any witness about any fact relevant 
or irrelevant. There is in the present state of the law as regards the admissibility. 
of statements made by aceused persons to the Police, a heavy responsibility on Courts. 
in the user of case diaries under section 172 (2), Criminal Procedure Code and on 
public prosecutors to bring to the notice of the trial Judge anything in the case’ 
diary favourable to the accused. Had the learned Sessions Judge perused the case, ` 
diary in the present case, we have no doubt that he would have cleared up a regret-. 
table and misleading obscurity consequent’ upon the Sub-Inspector (P.W. 12) 
deposing to’ his inability to find A-2 and A-3 that night and his not disclosing 
the fact that he had already examined them earlier that day. We must also. 
express our great surprise that A-4 in both the committing Court and the trial. 
Court adopted the line of defence that she knew nothing at all in view of the record 
of her evidence as. P.W. 8 at the inquest. 


19. Taking all circumstances into consideration in the matter of sentence, we 

` consider it a fit case, while confirming the sentence of transportation for life passed 
on this widow (A-1) really on her plea of guilty, we would be justified in making a ` 

recommendation to Government for commutation of her sentence to seven years’ 

rigorous imprisonment’ under section 401, Criminal Procedure Code, satisfied as. 

we are that, though she inflicted these fatal injuries on Srinivasa Asari, she and her 
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family had sustained very grave and sustained provocation at his hands and that he 
gave her sister A-4 also grave provocation in an altercation with her that afternoon. 


_ 20. We directed the release of accused 2 and 3 on 25th March, 1952, at the 
conclusion of arguments. 


oy Conviction of first accused confirmed and conviction 
_KS. _—— - of other accused set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` ` Present :—MR. JUSTICE SOMASUNDARAM. ` 


The Public Prosecutor ee. `.. Appellant* 
v. : ; à 
Kuncham Venkateswarulu e: ... Respondent. 


Madras General Sales Tax Act (IX of 1939), section 13—Offence under—Essentials to be proved. 


. For an offence under section 13 of the Madras General Sales Tax Act the prosecution must 
prove that the accused is a-“‘ registered ” dealer within the meaning of the Act. Every assessee has 
to be a registered dealer but th= Legislature have overlooked to say “ registered ” dealer in section 9. 
If an assessee has not registered himself, he may be punishable for that but not for not maintaining 
correct accounts which is an obligation cast on registered dealers only-' 


Appeal against the order of the Court of the Additional First Class Magistrate, 
Kakinada, in C. C. No. 251 of 1950. ea 
Adavi Rama Rao for Accused. ~ 
The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State. 


s (“The Court delivered the following i 


.  Jupemenr.—This is ‘an appeal by the State against the acquittal of the res- 

: pondent by the Additional First Class Magistrate of Kakinada. The respondent 

was charged for an offence under section 13 read with section 15 (A) of the Madras 

General Sales Tax Act. 

. The accused is having a rice shop and a visit was made by the Assistant Com- 

mercial Tax Officer on 17th May, 1949. There.he found one Badam Anjaneyalu 
sitting in the shop and he saw. something underneath the gunny bag on which the 
said Anjancyalu was sitting. When he was asked about it, Anjaneyalu picked up 
the book and tried to run away with it. But he was soon caught hold of by one 
B. Venkatachalam who took the book from Anjaneyalu and gave it to the witness. 
This is Ex. P-3. It appears to be an account book, and according to the evidence, 
it is in the handwriting of D.W. 1, the clerk of the accused. This was compared 
with the regular accounts maintained by the accused-and submitted to the Com- 
mercial Tax Officer for purpose of assessment. All the entries found in the regular 
account books were found in this and there were some more entries in this book 
Ex. P-3 for which there was no corresponding entry in the original accounts which 
are filed as Exs. P-6 and P-r3. P.W. 2 who is the Commercial Tax Officer speaks 
to the fact that the persoa--who wrote Exs. P-6 and P-13, the accounts submitted 
to the Commercial Tax Officer, is the person who has written Ex. P-3. This 
evidence has not been ckallenged in cross-examination. But it is only in defence 
that the clerk comes forward and says that Ex. P-3 is not in his handwriting. His 
evidence is not of much value inasmuch as his -evidence is interested and the evidence ` 
given by P.W. 2 was not challenged in: cross-examination. ' I am satisfied on the 
evidence that Ex. P-3 is another account maintained by the accused ‘apart from 
Exs. P-6 and P-13 which he has submitted to the authorities for purposes of assess- 
ment. The Magistrate. below acquitted the* accused on the ground that the ° 

“entries in Ex. P-3 which zre not to be found in Exs. P-6 and P-i3 have not been 
proved because none of the purchasers or sellers relating to the entries have been. 
examined. He also stated that the account book .Ex..P-3:was seized from thé 

` possession of Anjaneyalu and.not from the::possession ofthe: accused or his clerk.. 
He ~therefore~acquitted“theaccused— Sa a reece 


ist April, Tose. 2 
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If thé case is tó be decided merely on. this point I would certainly:-have reversed 
the decision of the lower Court as in-my opinion it has been satisfactorily proved that 
the books of account not only belong to the accused but that they. were in ’-the 
iEossession of the accused. But a certain point which has been overlooked in the 
‘conduct of the prosecution in the lower Court has heen brought to my noticé by 
tae learned advocate Mr: Rama Rau, who appears for the accused. The prose- 
ction as already stated, is for an offence under section. 1g’ read with section '15 (h). 
ction 13 casts an obligation on every registered dealer and every person licensed 
ander the Act'to keep and maintain a true and correct account. A registered 


- .dealer has been defined as “ a dealer registered under the Act.” <A “ dealer ” has 


heen defined as.any person who carries on the business of buying .or, selling goods. 
‘This complaint .can therefore be laid against the accused only if he -is a registered 
‘dealer within the meaning of the term in (gY (i) of section 2’of the Géneral Salés-tax 
Act. ‘It is pointed out by Mr. Rama Rau that the complaint laid'in this case 


“refers to ‘the accused as a dealer.” In two places-he is referred to only as a dealer. 


‘In the evidence also òf P.W. 1, he simply states that the accused is a dealer under 
itEe Madras’ General Sales-tax Act. If an expression such as a “ dealer” is used 
bz the. officer concerned, he must’ be deemed to have uséd.it in the sense’ in'which 
it is used in the Act. The Act undoubtedly makes a distinction between a idealer 
and a registered'dealer.. Under section 8 (a) which is an amended section, every 
dealer whose. turnover in any case is not less than Rs. 7,500 shall and any: other 
‘dealer may get himself registered under the-Act. An obligation is: therefore ‘cast 
upon every dealer whose turnover is more than Rs. 7,500 to get ‘himself registered 
under the Act. It is only then that he can collect any amount by way of sales-tax 
under this Act arid a dealer.who has not registered himself shall not collect any such 
amount. Under section, 13 it is a registered dealer who should keep and maintain 
tree accounts. It is therefore clear from the reading of the’ sections ‘that -for an 
offence under section 13 the ‘prosecution must prove that the accused is & registered 
‘dealer within the meaning of the Act.. Such.proof in my opinion is lacking in this 
case. It is pointed out by the learned Public: Prosecutor that this accused is an 
ass=ssee and that an assessee is one whose turnover is Rs. 10,000 or more and therefore 
the must be deemed to be a registered dealer. It is true that under section g (1) 
every dealer whose -turnoyer is: ten thousand or more in a year. shall submit such 
retarn or returns relating to his turnover in the manner- prescribed by the Act 
and then if his accounts are accepted he is assessed. Although an, obligation is 
cas: under section 8, (a) on every dealer whose turnover is more than .Rs., 7,500 
to get, himself registered, still the expression that is used in section g is not a ‘‘_regis- 
tered dealer ”’ but a “ dealer” which will be construed in the sense in which it is 
used in section 2 (b). It appears to me that when the amendment was introduced, 
the. Legislature overlooked this. Every assessee has to be a registered’ dealer and 
the expression in section 9 should be a registered dealer and not dealer. ‘If an 
assessee has not registered himself he may be punishable for that;.but not for not 
maintaining correct accounts, which is an obligation cast on. registered dealers 
only. On the facts of the case, as stated already, no proof has been let in that this 
acctsed is a registered, dealer within the meaning of the term of section 2, (gY (1). 
of tke Act. In the absence of such proof he cannot be prosecuted under section 13 
reac with section 15 (4) of the Act, F must say that the credit of taking this point 


. goes. to Mr. Rama Rao who appears for the accused. -In the result the appeal is 


dismissed. Cn a z seat? Whe, 
KS. i i a f i Appeal dismissed. 


> 
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IN THE HIGH COURT-OF JUDICATURE, AT MADRAS.. : 


Present :—Mr. P. V. RAJAMANNAK; Chief Justice AND Mr. Josie VENKATA 
RAMA AYYAR. 


Gosukonda ‘Venkaténardsazya and ihe ` eS e a _Petitioneis* 
A E X os 
The State of Madras repeated hy the Goller of Nellore .. Respondent. 


- Madras Estates ‘(Abolition and Conversión into ‘Ryotwari) Act (XXVI of 1948), section 9——Question 
whether particular grant comprises Rss than a village’ and aie: the scope af EEE of suit of aggrieved 
party— Writ of mandanmus—Cannot issue. z 


‘Where it i is coniended by 2 party that a grant in his favour comprised less than a village and there-- 
fore is not an “ estate ” still less an “ under-tenure ”? within the meaning of the Madras. Estates Land 
Act proceedings under section ‘g.of Madras Act XXVL of 1948 would not be’strictly open‘to the aggrie- 
ved party. There is no other provision in that Act under which a special tribunal has , been ‘set 
up to decide ‘such disputes. ` In such circumstances the aggrieved party will have a tight of $ suit’ as he 
would have a good cause of action when’proceedings are taken under colour of an Act which: does not 
apply to -the facts of the case. As the proper. and:adequate remedy is by.way of a suit it is not 
necessary to invoke the jurisdiction of the High Court under. Article 226 of the Constitution. 

Petition praying that in the circumstances stated in the affidavit filed therewith: 
that the High Court will be pleased to issue a writ of mandamus directing the State- 
of Madras to forbear from taking over management and from collecting the rents- - 
‘due to the petitioners from their ténants in the Inam known as Ramachandrapuram- 
Agraharam covered by Notification No. 2153 at page 80 Part I.of the Fort St. George 

_Gazetie, dated 16th Augusi, 1949-‘and in any manner interfering with the enjoyment 
.by- the Petitioner of the above. Inam. 


V: Vedantachariar and T. Rangaswami: At ipanigar for Petitioners. 


' The Advocate-General (V. K. Thirugenkatachari) and. ihe Government Pleader: i 
a A “SUPARA ENG, Raju) for- Respondent. , ; 


-The Order of the.Gourt was pronoinced by 


Thé Chief Justice —The petitioners’ case’ is that ‘the grant in’ their fayour- 
comprised less than a vilage and therefore it is not an ‘estate ‘still Tess. an under-- 
. tenure estate within the meaning of the’ Madras: Estates Land ‘Act. ` If the grant 
is less than a village ther obviously Madras Act XXVI of 1948:can have no appli- 
cation whatever.’ Section 9 of that Act provides for the determination after inquiry 
‘of the question whether any inam village‘is an inam’ estate or not:' ‘Presumably, 
when-the contention is that'the grant does not comprisé a’village, ‘the proceedings: 
~under section 9 would rot bé strictly’ open to. the . aggrieved’ party. There. is no 
other provision ‘in the Act-under which a special Tribunal has ‘been setup to decide: 
a dispute of the nature which arises iù ‘this case,’ viz: ay, whether a particular grant 
comprises less than a vilage. In these ‘circumstances, in our opinion, the aggrieved’ 
party will have a right cf'suit as'he would have a good cause of action when pro-- 
ceedings’ are taken under colour ‘of an Act which dées'not apply’ to the facts of the’ 
‘case. “We have already held in petitions arising under Madras ‘Act XXX of 194.7 
that in similar circumstances, the aggrieved ‘party will have a right of suit: “We 
` accordingly hold that tke proper and: adequate remedy for the petitioners ‘is by way 
‘of a'suit. As'they have such a remedy it 1s-not necessary to invoke our jurisdiction 
under ‘Article 226 of the Constitution.: Thé application i is therefore, dismissed. `` 


The learned Adv ozate- General states that the Government will not take the 
objection under section 80, Civil Procedure Code, in case a suit is filed. 


KS. > mr a Application dismissed. 
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IN ‘THE HIGH COURT OF JUDICATURE ‘AT MADRAS. 
-PRESENT :—Mr,' JUsTIGE-RAMASWAMI. + 


M. K. P. Kadar Mohideen, Manager, M.K.P. Rice and Oi! Mills, 

Manjakollai, Nagapattinam .. Petitioner.” 

* Factories Act (LXIII of 1948), section 2 (1)—Watchman—If and when a “ Worker.” 

A watchman as the term is generally understood will be a ‘‘ worker” only if he can be brought 
within the words, “employed in any other kind of work whatsoever incidental to or connected with 
the subject of the manufacturing process” and is a question of fact in each case. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the order of the Court of 
Sessions, East Tanjore Division at Nagapattinam, dated 19th February, ‘1951, and 
made in Criminal Appeal No. 11 of 1951 preferred against the order of the Court 
of the Additional First Class Magistrate of pee in S. T. C. No. ue of 
-1950, dated gth February, 1950. 

`- J. R. Gundappa Rao for Petitioners. 


‘The Public Prosecutor (r: İ. Rangaswama -Aiyangar) on behalf of the State: 


The Court made the following 


‘Orpver.—This is a criminal revision ĉase filed against the conviction and 
sentence of the Sessions Judge, East Tanjore, in C. A. No. 11 of 1951, modifying 
the convictions and sentences of the ‘Additional First Class Magistrate, Nagapattinam, 
in S. T. G. No. 142 of 1950. 


The accused has been convicted for certain offences. under the Indian Factories 
Act, sections 21 and 68 and fined on the assumption that the mill which he runs is a 
factory and which is again'on the footing that he employed eleven workers. 


The case of the appellant is that. he employed. only eight workers and that 
another two included by the factory Inspector to make up his eleven were watchmen 
and watchmen are not workers. 


The learned Sessions Judge held ‘that the two idien are factory workers 
on the foot of the following reasoning : 

i According to section 2 (l) ‘ worker ° includes a person employed not only in any setae i 
process and cleaning machinery or premises used therefor, but, also a person “employed in any other 
kind of work incidental to or connected with the manufacturing process or the subject of the manu- 
facturing process, A watchman is certainly embraced in the wide sweep, of the last portion of the 
definition. This was a rice and oil mill and watching-the machinery, paddy and oil seeds and the 
products thereof is work incidental to or connected with the work of the mill. The duties of a “watch- 
man are mainly physical, not clerical: I hold the' mill of'the accused is a factory to which the Act 
applies.” 

This apriori reasoning dae not commend itself: to me. The term: ‘ worker ” 
is defined in section 2 (l) of the Factories Act.and we have got to see whether the 
alleged watchmen in this case fall within the said definition. A watchman. as the 
term. is generally understood will be.a v worker only if he can be brought within. the 
words : 

“ employed in any other kind of work whatsoer er incidental to or connected with the subject of” 
the manufacturing process.’ 
which may take in many categories like packers: movers of the goods etc. Therefore: 
it is a question of fact in each case, namely, what were the duties discharged actually 

. by these watchmen and what was their. connecaes wae the subject of the manu- 
facturing process. 

There has not been any finding of fact in ‘the case regarding the watchmen, 
being workers within the meaning of the definition of‘ worker ° I have‘no materials 
before me to-hold.one way or the ‘other. 


The conviction and sentence are-set aside and the case is directed to be reheard 
an the trial Court in the light of the observations made -above. 


VPS. .' To e -Case directed to be heel: i 
SS ee ee a AE E a 
? Cri. R. GANo. 952 of 1951. D Ei 7th December, 1951, 


(Cri. R. P. No. 351 of 1951). eA, 
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IN THE HIGH: COURT. OF JUDICATURE AT. MADRAS. 
Present :—Mr, Justice. RacHava Rao, 


Subramanyam Chettiar and others.. § oe n _.- Petitioners® >. 
Isaki Ammal ` i © 1 1. Respondent. 


“Crit Procedure Code (V of 1908), section 11 5—Discretion of trial Court ordering costs at a certain sum as 
_ condition for amendment of written statement—Costs ordered disproportionate to stakes in suit—Interference in 
revision. a ae 
`, Where the lower Court in its discretion had allowed Rupees five as.costs to be paid to the plaintiff 
as a condition for defendant keing permitted to amend ‘his written statement where the suit ‘was one 
‘Which involved a faitly high stake, the High Court’ ċan interfere and order an appropriate: amount 
to be paid as costs as a condition for ‘allowing the’ amendment. [Ini the instant case the order for 
costs was varied from Rs. 5 to one for-Rs, 100), Ge aw CRS $ 
Petitions under ‘section 115 of Act V of 1908, praying that the:High Court 
will be pleased to revise the orders of the Court of the District Munsiff, Amba- 
samudram in I. A. Nos. 728 and 729 of 1951 in O. S. Nos. gor and 302 of 1950. 
G. R. Fagadisa Aiyar for Petitioners. $ ; AO Mee 
.. . §. Ramachandra Ayyer for Respondent. ' 
Ca- The Court delivered the following __ . ha ; 
Jupcmenr.—I am inclined to hold after hearing both sides fully to:úphold 
the order of the Court below except to the extent of that part of it which relates 
*to'the award of Rs. 5 as costs, payable by the first defendant to the plaintiffs-as a 
‘condition ‘of the amendment of the written. statement. The suit was one which 
certainly involved.a fairly high stake, and having regard. to. the considerations which 
-might well, operate against the granting of the amendment,.the least that the Court 
-below ought to. have dons was to make the provision of costs more decent than the 
paltry figure of Rs. 5 taxed by it in the exercise of its discretion. The amendment 
_was either one which should have been permitted conditionally or unconditionally. 
If it is to be treated as a case in which the amendment: can only be ‘ordered 
conditionally, and if the condition as to payment of costs is to be regarded as within 
the ambit of the ‘conditional character of such an order, and if the order itself is 
‘ susceptible of interference by me in revision here, itis difficult for. me to understand, 
why I should not interfere with the discretion of the Court below in regard to the 
Rs. 5 of costs which is made conditional in the exercise of its discretion. I do not 
think that the powers af revision. of this Court are so far circumscribed by the 
` provisions of the statute or by any considerations laid down by the case-law under 
section 115, Civil Procedure Code, in regard to a matter like this that I should feel 
that the Rs. 5 of costs must. be allowed to remain-sacrosanct. It is enough for, me 
- to say that, in ‘this case having regard to the nature of the stake and-the other 
‘considerations that may bear: upon: the matter, at least a sum of Rs. 100 might 
have been directed to be paid by the first defendant to the plaintiffs as condition 
of the amendment. 


Mr. Ramachandra Ayyar has rightly insisted that I should not ordinarily 
interfere with orders which are ‘discretionary, that are made by the Court below. 
‘But anyhow as I have already said, having listened to counsel on both sides fully 
` and having considered ail the aspects of the case I do feel that not only is my dis- 
cretion in this case permissible, but it is called for on all the considerations which 

* -may legitimately enter into a matter of this description. This sum of Rs. 100 will 
be paid by the respondent before me to the petitioner’s advocate within two months 
from this date, failing which the revision petition will stand allowed with costs, 

‘even then the.pleader’s fee payable in the Court below being liable to be treated as 
not less than a sum of Rs. 100 which I-have fixed in the foregoing part of my order. 
«The petitioners will pay the respondent her costs in the C. R. P. No. 2027-0f 1951. 


aE S ae Se — - -Order as to costs varied. 


p ih 





T U AGr RP. Nos. 2027 and 2028-of 1951. C. : 24th March;: 1952, 
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"IN. THE HIGH COURT OF JUDICATURE AT MADRAS, `’ 
PRESENT :—Mr.' P. V. RajaMannar, Chief Justice AND Mr. Justice Soma- 
` SUNDARAM. AN AE i l , 


M. A. Janaki a3 .. Petitioner* 
v. A ; ; 
M. A. Srirangammal .. Respondent. 


Constitution of india (1950), Article 133—Scope—DOrder of High Court rejecting an application under Order 
41, rale 10 Civil Procedure Code to restore and rehear an appeal dismissed fer default—Appeal to Supreme 
ourt—If lies. a 


An order rejecting an application under Order 41, rule 19 of the Code of Civil Procedure, 
to restore and rehear an appeal dismissed for defaul- of appearance is neither a judgment nor a decree 
nor a final order. It is a matter of procedure and not an order passed on the merits and the result of 
such order was only to leave undisturbed the decree and judgment dismissing the appeal. No appeal 
lies to the Supreme Court against such an order. ' gat 

Petition praying that in the circumstances stated in the affidavit filed there- 
with that the High Court will be pleasec to grant leave to the petitioner herein 
to appeal to the Supreme Court of India, against the order of High Court dated 
23rd April, 1951, and made in C. M. P. Nc. 2733 of 1951, a petition for setting aside 
the order of the High Court dated 24th January, 1951 in O. S. A. No. 112 of 1950 
on the Appellate Side of the ` High Court (C. S. No. 271 of 1950 on the Original 
Side, High Court, Madras). 


M. A. Janaki, Party in person. 
K. Sankara Sastri for Respondent. 
The Order of the Court was made by Ci 


The Chief Justice. —The petitioner filed a suit by an originating summon 
under Order 45, rule 4 of the Original Side Rules of this Court for the deter- 
mination of certain questions relating to deeds of settlement executed by her father. 
The suit came on before Krishnaswami Navudu, J., who dismissed it on the ground 
that the matters in controversy could not ke gone into on an originating summons 
im a summary manner. The learned Jucge therefore referred the plaintiff to a 
suit, if she was so advised. The petitioner filed an appeal against this order. of the 
learned Judge (O. S. A. No. 112 of 1950). That appeal was dismissed on the.24th 
January, 1951, for default of appearance in person or by advocate. The petitioner 
then filed an application (C. M. P. No. 2733 of 1951) under Order 41, rule 19 
of the Code of Civil Procedure for restoration of the appeal and for re-hearing. 
‘This application was dismissed by this Court on the 23rd April, 1951. The peti- - 
tioner now seeks leave to appeal to the Supreme Court against this last order of 
this Court in C. M, P. No. 2733 of 1951. The application is opposed. 


The relevant provision of law is Article 133 of the Constitution under which 
an'appeal lies to the Supreme Court from any judgment, decree or final order 
in a civil proceeding of a High Court in the territory of India if the 
High Court certifies that one or other of the conditions mentioned in clauses (a), 
(b) and-(c) is satisfied and where the decision of this Court affirms the decision of 
zhe Court below and the appeal involves sore substantial question of law. We are 
of opinion that the order in question is neither a judgment nor a decree nor a final 
order. It is not ‘a judgment or decree becavse it was not passed in a suit or appeal. 
Ts it then a final order? In our opinion it is not. It does not deal with the rights of 
varties. It is a matter of procedure and not‘an order passed on the merits. The . 
zesult of the order in question was only to leave undisturbed our decree and ‘judgment 
dismissing the petitioner’s appeal. Vide Krishnakant v. Lala Amarnath. It is 
clear that -we could’ not have certified that the’ petitioner was entitled to appeal 
to the.Supreme Court against the judgment and decree in the main appeal, because 
that was an affirming judgment and obviously the appeal did not involve any 
substantial question of law. , The-grounds which are now sought to be urged against 

+C. M, P, No. 14691 of 1951. $ 15th February, 1952. 

: © a. ALR. 1937 All. 566. i 
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` our later order 'are/all “grounds which could have‘been urged in the ‘appeal against 
the judgment i in the main appeal.. -If the petitioner, as-we have. just held, was not 
éhtitléd to léave to ‘appeal to the Supreme Court against’the judgment in the appeal, . - 
we fail to see how she can be allowed to get the same relief by this indirect method. 


The application i is therefore dismissed with costs. 
~ K.S. - — Application. dismissed: 
LIN THE HIGH COURT. OF JUDICATURE AT MADRAS. een 


Spremi —MR., P. V, RAyAMANNAR; Chief Justice AND? “MR; ‘Justice. 
VENKATARAMA AYYAR. e l 


K.R.. Radhakrishna Ayyar and another a pie Es 2 Abid. 


Bias ar (ties 


; o RE a: o ye, Leah ie 
T S EN Iyer - ie aaraa eee Respondent. se 
-a:: Vendor .and, purchaser—Monep, retained: by. purchaser for discharging. “mortgage on the .property—Delay in 
fraying and accrual of further interesi—Part, payment appropriated , towards înterest—Right of purchaser:to credit 


— Subsequent scaling down and payment by purchaser. of t balance due—Amounts paid by canes exceeding 
-that left with him— Vendor not erditled ' to any refund as balarice of unpaid purchase money. 


PLE 


. Where the arioùnt'then cue ofa mortgage was left with the > purchaser, if the money "was atilised 
by: ‘the * ‘purchaser to‘discharge' the mortgage and therè, is‘no'sum left out‘of that’ amount the vendor 
¢an have ho manner of right -o a refund of any money as balance of unpaid: purchase money; simply 
- because there has been a delay in discharging the mortgage and interest had accrued-due‘-subsequent 

to the sale. Where an amount paid by the purchaser long after the sale was appropriated by the 

mortgagee towards interest, it cennct be said that the purchaser is not entitléd to credit for‘that amount: 
- Where the balance of the sealed down debt discharged by the purchaser together with, the amount 
-already paid by him to the mortgagee exceeds the amount acta by him, the vendor i is not ented 
_ to any refund as balance of tnpaid purchase money.. 1 pani ee ee. 


, Subba Rao v.:Varadiah, 1.L.R. (1943) Mad. 885. aay, 1 M.L.J. 279, foll6wed.: 


. | Appéal against the decree of the Court of tlie Subordinate Judge,. Kumbakonam; 
in’ A. S. No. 62 of 1947, preferred against, the decree of the Gourt of mE District, 
Munsiff, ‘Valarigiman’ at Kumbakonam:i in OL aus Now d20 o 1946. oe 


read 


Me. K Venkatarama Aigar ‘for Appellants. Eee, OR, ae 
G R. Jagadisan for Respondent. f pani De z TART AARS S 
~ The Judgment ‘of the ‘Court! Was delivetéd by.” 


- The. Chief Justice. —The. plaintiffs i in O. SNo. -220 of 1946 „Jin he “District 
Munsiff” ’s Court, Valargiman. at Kumbakonam are: the appellants in thiś: second 
appeal. i They, sold, some. of their properties;to the first. defendant for-Rs. 12,000 
under. .a sale’ deed dated 14th*October,-1921. , The properties were ‘at. fhe- time. 

- subject to a mortgage which the plaintiffs, had executed in favour of one Ramadoss 
Tyer, on 4th. August, 1918, for Rs. 2,750. Out of the sale consideration of Rs. 12,000 
a. sum of’Rs. ‘3,250 ‘was left with the purchaser, ‘the first’ defendant to’ discharge 
the’ amount due under’ thé’ said mortgagé.” The. first defendant ‘however. did not 
pay: any money to the ` Taortgagee forthwith. ` ‘In or about 1922 ‘tHe plaintiffs were 
„obliged ' to pay an amount of Rs, 8do ‘to. the mortgagee ‘towards the interest which 
had‘ aecrired’ due. Suksequehtly the first defendant’ sold ċertain of the items Which 
he had, iirchased `frorà the plaintiff i to, ‘one’ Naganimal ‘i in 1931 for Rs. 4,000 ‘and 

` directed ‘her to'Y pay. out of the said: amount, Rs. 2,500° in part payment of the 
amount due undér’ the „mortgage. ' 'Nagamimal accordingly, paid Rs. 2,500 to ‘the 

Mortgagee * in ‘1934. . This’ amount, appears, to ‘have’ been „appropriated bý the 

‘the mortgageë towards the interest due as per the terms of the’ ‘mortgage. -, In 1940 

the second ‘plaintiff executéd’ in favour’ of. the. mortgagee an’ assignment. òf his 
share of ‘the vendor’s liên for ‘the unpaid’ purchase’ money, as additional security. 

‘Thereafter the mortgagee assignèd his’ mortgage right as well as the tight to the 

additional security to` Maia herself,’ ‘She instituted O. S. No. ea of, 1943 
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-were parties ito that suit. It was ultimaiely’ held’ in that suit that the amount. due 
-and payable under:the mortgage was Rs. ‘1 ,847-8-0 after: applying the provisions 
-of séction 8; clans g “of. Madras Act. IV oF The ee cena. pad that 
amount. | nee er “3 ay ba E at 


The'suit out of “whith this appeal arises ‘was filed to’ *écover ise ere the first 
-defendant the balance of unpaid purchase money. The basis of the suit was as 
follows. ‘The amount of Rs. 2,500 paid in 1934 must be ‘deemed to,have been 
‘paid, by-or on belialf of the first defendant in discharge of his liability for the inter- 
-est which had-accrued due subsequent to the sale to him and.so-that amount could 
not be said to have been paid from and out.of the amount: of Rs. 3,250 left with the 
first defendant at the time of the sale. It must therefore be held that the first 
-defendant paid Rs. 1,847-8-0 out of the amount of Rs. 3,250 left with him and the 
‘plaintiffs were entitled"to the balance as part of the unpaid purchase-money. . The 
learned District Munsif dismissed.the suit. .He held. that the first defendant should 
get credit for Rs. 2,500 paid in: 1934 and as the unexpended balance out of Rs.-3,256 
left. with him was only: Rs. 750 the plaintiffs could not obviously have a refund 
-of any amount.because the amount declared still. due under the mortgage’ was 
Rs. 1,847-8-0 for. principal as on rst October; 1937. There was an appeal to the 
learned Subordinate Judge of Kumbakonam:but that appeal was also dismissed.. 


_ It was contended by Mr. M. S. Venkatarama _Aiyar on behalf of the plain- 
tiffs-appellants that the amount of Rs. 2,500 paid in 1934 to the mortgageé ‘must 
-not be taken as having been paid from and’ out of ‘the amount. of Rs. 3,250 left 
-with the first“defendant becausé that amount was paid“and appropriated towards 
the interest which had’ accriied subsequent’ to the date of the sale. The purchaser. 
-was in, law ‘the agent of the plaintiffs iri respect of this sum of Rs. 3,259. and as agent, 
the first. defendant should have strictly followed the instructions ‘of thé ‘plaintiffs, 
viz., to'pay the ‘amount of Rs. “3,250 towards the principal of Rs. 2,750 and the 
interest which ‘was payable © on'the date of thé’sale—so ran his argument. ‘He relied 
on, analogous ‘legal positions such as for example arise when money is left’ with a 
purchaser, to discharge an encumbrance and it subsequently turns ‘out that the 
-encumbrance shad" become, unenforceable for‘some ‘reason or another. ' He ‘also 
relied on the well-éstablished proposition of” law ‘that if thè consideratioti of a sale 
-was the promise’ by thé purchaser to pay the amount: tò a third party,’and if within 
a reasonable’ time the purchaser did not pay thé amount to the third party” ‘the 
‘vendor could ‘sue'to recover ‘thé’ amount from the purchaser? In our ‘opinion, 
‘the facts of the present case do not attract ahy: of the principles laid down itt dealing 
- with the instances aforesaid. : Here we have a case of a sum of money left with the 
purchaser’ to discharge’ a mortgage liability.” Admittedly, thé mortgage liability - 
has been discharged by the purchaser paying a sum not Jess than the amount left 
with him. - Whatever may be said in a case where the mortgage had been discharged 
by the purchaser paying to the morigagee a sum less than the amount left with him} 
no question of, refund could possibly arise in a case like the present in which the 
‘purchaser has parted. with money not less. than the, amount left with. him and ` 
utilised that amount for. the discharge of thè mortgage. It is “obvious that in this 
case but’for the payment ‘of Rs. 2,500 in 1934, the debt could not have béen'scaled 
down applying the Damdupat rule to Rs.‘ 1,847-8-0. It is because of this very 
reduction that the plaintiff now claims a refund of purchase money. <But.he. could 
not have been entitled to rely on this fact but for the payment made by and 
-on behalf of the defendant. In our opinion, this case is directly governed by the 
‘decision in Subbarao `v. Varadiah'. In that case, the vendor of, certain items of 
‘immoveable property left with the purchaser - -an amount of Rs. 5,682- ~7-0, for the 
discharge, of a,mortgage to which the properties were subject: at the time of the 
sale. Subsequent to.the sale, a sum of Rs. 1,000 was paid. by the ‘purchasers to the 
mortgagee. ` It was held that the purchasers were -entitled to: the benefit: of the 
statutory reduction .of the mortgage debt under Madras Act IV of 1938.. “It was 
urged on behalf of the vendors that the purchaser should not be given credit for 
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Rs.:1,000 which they had paid after the sale because that. amount must. be taken 
to have been paid: towards the interest accruing due on the mortgage debt subse- 
quent to the sale for which the purchasers were solely responsible by reason of their 
delay in payment. The learned Judges held that the purchasers were’ entitled . to. 
credit for the sum of Rs.1,0co paid by them to the mortgagee. They observed : 

“ We are, however, inclined tc hold that the appellants are entitled to credit for the entire sum. 
of Rs. 1000 paid by them to the mortgagee, for, the appellants are liable to refund only the unexpended 
balance, if anf, of the purchase money in their hands. It is no doubt true that, if the appellants had. 
not paid the sum, it would not have to be paid, as all interest outstanding on the mortgage on 1st 
October, 1937 was wiped out under Act IV of 1933, but it cannot be said on that account that any’ 
payment made by the appellants towards the mortgage debt before that date was,not made out of the: 
money left in their hands.” 

We see no reason to doubt the correctness of this decision on this point. In our. 
opinion, ‘it is fallacious to treat the amount of Rs. 3,250 léft with the purchaser, 
as a separate fund subject to some kind of trust to be utilised in a particular manner.. 
The correct legal position in our opinion is this. The sale was free from encum-. 
brances. .There was however, an encumbrance outstanding at the time of the 
sale. - To prevent the purchaser from being damnified the amount then due under: 
the mortgage was allowed to be retained by the purchaser. Thereafter, it is true 
that as between the vendor and purchaser, it was the purchaser’s concern to dis- 
charge the mortgage. It may be that if the purchaser failed to ‘discharge. the debt 
and the vendor was damnified by the purchaser’s default, the vendor may be entitled. 
to damages. But if the money retained with the purchaser was utilised by him: 
to, discharge the mortgage and there is no sum left out of that amount the vendor 
can have no manner of rignt to a refund of any money as the balance of unpaid 
purchase money, simply because there has been a delay in discharging the mortgage: 
and interest had accrued due: subsequent to the sale. To give a hypothetical 
case, if in this case the mortgage was not discharged, say till 1935 by which date 
further interest had accrued due and a sum much larger than Rs. 3,250 was due 
and payable for principal and interest but nevertheless the mortgagee was pre- 
pared. to take Rs. 3,250 in full quit of his claim, can it be said that the vendor 
is still entitled'to a refund of a portion of that amount because further interest 
had accrued due subsequenc to the date of sale and the sum of Rs. 3,250 paid 
by the purchaser to the mortgagee must have also included the further interest ; 
in our opinion, he is not. In the present case, instead of a voluntary remission 
by the mortgagee, there has been a statutory reduction of the debt. Even after 
that reduction, the total amount paid by and on behalf of the first defendant was 
far in excess of the amount of Rs. 3,250 which had been left with him. The plain- 
tiffs:would not therefore be entitled to claim a refund of any money as balance of 
` unpaid purchase money. ` ee i iN -E 
. The second appeal fails and is dismissed with the costs of the first defendant- 
respondent: Mike © Og - - 
KS. orn —_—- - Appeal dismissed. 
. IN THE HIGH COURT OF. JUDICATURE AT MADRAS: 


PRESENT :—Mr. P, V. RaJAMANNAR, Chief Justice, AND MR. JUSTICE VeNKATARAMA 
a or ; : co AYYAR, | 

The ‘Management’ of Rajamani Transport, Ltd., Pudu- 
oS kota ee ae 


Petitioner.* 
v. . 





* W. P. No. 504-0f 1951.7 eta S i © 18th March, 1932. 
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company. , A comparison of the rates obtaining in similar businesses in the locality is extremely useful. 

in arriving at a proper basic wage.- If after paying such wages the company is unable to make any 
profit that may be a consideration for the company, deciding to wind'up. But the apprehension, 
that the company may have to‘close the business cannot affect the questiori what is the proper scale 
of pay having regard to relevant factors like the nature of the work ‘done, the capacity of the particular 
class of industry to pay'and other similar factors. , ze. © 0 eb 37 ee ae 


' Petition’ praying that’ in the circuirnstarices stated in the affidavit filed there- 
with the High Court will be‘pleased to'issue a writ of certiorari calling for thé records. 
in Appeal No. 123 of 1951 on the file of the Labour Appellate Tribunal of India, 


Bombay and quash its order, dated 24th August, 1951, confirming the award of the 
Industrial Tribunal of Mathurai, dated 21st March, 1951, in I.D. No. 26 of 1950. 


K. Veeraswami and C. Ramanujam for Petitioner. l 


V. y. Raghavan for the -Government Pleader (P. Satyanarayana Raju) for the 
State. i i ; A 


S.. Viswanathan for the first respondent. . Ei l 

The Order of.the Court was .delivered by i P a 

The Chief Justice:—The petitioner is a private limited company incorporated 
under the Indian Companies Act and is engaged in the business of providing bus 
transport in Madura, Ramnad, Tiruchirapalli and Tanjore Districts. “ By G.O. 
Ms. No. 4096 (Development), dated gth October, 1950, the Government referred 
to the Industrial Tribunal for adjudication the dispute between the workers and the 
management of the. petitioner compariy. The items of dispute comprised scales 
of wages, dearness allowance, etc. The Industrial Tribunal at Mathurai fixed! 
basic wages for the ‘different categories’ of workers like drivers, conductors, checking 
inspectors, etc., on the basis of wages which were obtaining in other transport com- 
panies. ` ‘There was an appeal by the petitioner to the Labour Appellate Tribunal. 
That Tribunal confirmed the award’ of the Industrial Tribunal, ‘The above appli- 
cation is to quash the orders of thé two Tribunals.’ -° ‘ open chan. 


The contention of the petitioner company is that the award of the Industrial 
Tribunal has resulted in an increase in the rate of wages by 33 to 100 per cent. 
and the financial position of the company was such that it could not bear such ` 
rates and therefore the award violates the guarantee of equality. before the law 
contained in Article 14 of the Constitution and also that the rights to property are 
curtailed.. It was also urged that the Tribunal should have taken into account 
` the loss sustained by the petitioner employer in fixing the wages. The Appellate 
Tribunal refused to accept this contention and observed : a 
“ But the fact remains that the financial’ positicn of the company has: not much bearing on the: 
question as to what should be the basic wages of the workers therein. The workers must get minimum: 
wages ‘as are being paid in comparable undertakings in the local area and if the company cannot. 
afford to doit it has' no right to exist.” i , ` rns : i 


ot 


The Appellate Tribunal found that there was no evidence before them to show 
that any comparable unit was making payments at lesser rates. They therefore 
saw no ‘reason for interfering with the sczles.fixed by the Tribunal... We are in 
entire agreement with the reasoning -of the Appellate Tribunal. Whether*or not 
a particular employer is able to make prof.ts has no bearing on the question as to. 
what is the proper wage for the different classes of workers in the business carried’ 
on by the company. We:think that a comparison of the rates obtaining in similar 
businesses: in the locality’ is extremely useful in arriving at a proper basic “wage. 
If after, paying such’ wages the company is unable'to make' any profit that may be 
a consideration for, the company deciding to wind up. But the apprehension ‘that. 
the company may have to close the business cannot affect the question what is the 
proper ‘scale: of pay .having' regard to relevant factors like the-nature of the work. 
done, the capacity of thé particular class:of industry to-pay-and other similar factors. 

Learned counsel for the, petitioner relied upon certain decisions of the Supreme 
Court of the United States but we are unable to derive any assistance from-these- 
cases, They do not materially. bear on the question before-us:- In “Atkins v. Child- 
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ren’s Hospital’, -it was held that.an act of the Congress giving a Board power to. fix' 
for’ wornen a minimum. wage sufficient ‘in''its opinion to supply the necessary’ Cost 
"of living and maintain the women in good health and protect their morals. is repug- 
nant. to ‘the, provisions. of the. Federal Constitution -against deprivation- of liberty 
-or property without due process of law. - Mr. Justice Sutherland who delivered 
the opinion of the, Court based it, on the fact, that the impugned statute, required 
thé employer -tò pay wages at ‘particular, rates which ‘were, not fixed on the basis 
of: ‘the. extent of: the benefit obtained. fom. the service but that. it was “fixed on the 
-extrariedus cir cumstance: that the employee needs to, get a: ‘prescribed s sum, of money 
to insure, her subsistence, health and morals.” M O 


The learned Judge observed : ove 


“ The moral requirement, impliciti in’ every’ éontiact of Saclovmeaie viz., ` that the ‘amount to be 
’ paid and the service. to be rendered shall-bear to each other some relation of just; equivalence, i is 
completely ignored: The necessities of the employee are alone considered and these arise outside of 
the employment.” 
We do not see how this decision really helps the petitioner. > The scales of- wages 
in the case before us have not been fixed on: the basis of the money, required for 
the worker to, enable him.to lead a ‘healthy and decent and moral life. The 
scales were adopted from scales i in, ‘other undertakings similar to that in question. 


cv Büt this ‘case in- Atkins V. Children’ s Hospital! ì is itself no longer, lawin the United 

States, “In West Coast “Hotel Co. v. Parrisk?, this was expressly, overruled by a majority 

of the Judges of the Supreme Court. In that case it was held that a statute authori- 

singt ‘the fixing of reasonable minimum wages : for women and aninors:by, state autho- 

rity Was ‘not repugnant to the due process clause of the Federal Constitution., Refer- 

êñce-was ‘also, made to the well-known case in Wolf, Packing Co: v. Court of. Industrial 
Relations, but there is nothing in,that decision which has-even the remotest, ‘bearing 
_ on the: ‘points arising. in the. case “before 3 usi, We are not- concerned i in. this country 

with ‘different, “classes; of business in so far as ‘they, are.or not “businesses clothed with 
. a’ public interest. Nor are we “concerned ‘with the freedom of contract expressly ` 

or impliedly guaranteed to the citizens. The'c case in Wolf Packing ` ‘Co. v. Court’ of: 
` Indusirial ‘Relations’, proceeded’. on the basis’: that the right of “employer. and 
employee -to contract with respect to’ wages is part © of- the liberty pr otele by the 
ah Amendment.to`the Federal. Constitution. "+: 


s: As:we'have nó 'hesitation:iń holding” that the Industrial Tribunal ne not tiken 
any irrélevaht fact'into consideration in fixing’ the Wages, the application: must ‘be 
dismissed - There’ will- be ‘no order’ as ‘to Costs." a 


ò 
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IN THE HIGH COURT OF JUDICATURE, AT. MADRAS. 
“Pike Mr: JUSTICE, SuBBA Rao AND MR. Justice: Krisnwaswami NAYUDU: 


K. Somasindaram and others Co. Petitioners > 
oye 100 on, i ` y doce i trte jt i $ f Ra ea 3 E a P Gad 
Thè State of Madras, senses ated by ae Collector of Ramas oi AA TAG pia 
ae » nathapuram at Mazburai and others nor FS MTT bg Respondents. ` 


ne ` Mattias Estates (Abolition aad Conversion’ into “Ryotwari), Act: oor Ki of 1948), section z (7am 
Cenpeatin British ‘Government not of whole villages —If-- < estates 


“Fhe confirmation that-is intended under section 3 (2) (d) of ihe Madras Estates Laid Act i is con- 
firthation. of the grant of a whole-village, and if-at the time of the confirmation the whole village is not 
available; tothe dharmasanamdars for confirmation and, the confirmation taking shape by isstie, of 
title deed in respect .of a portion of the village, it- could not be confirmation as required -under-the 

: section. - Such confixmation of, a portion of a dharmasanam, village could not make ‘an-.““estate.” 
Proceedings -by ‘notification ‘under Madras: Estates ‘Abolition Act’ and Madras Rent ‘Reduction Act 
are: * Without jurisdiction : and are liable to be quashed:: © °C o> 
24s Pèr Subba Rao; .7.—The Legislature in enacting; :Madras:Act (XXVI. of- Yo48) must be “deémed 
itosyhave Amowledge of the czse-law, and the interprétation of the learned Judges of, this; Court, put upon 
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the. provisions of section 3 (2) (d) of the Madras Estates Land Act and with that knowledge adopted 
the definition of an “ estate ” in, the. Madras Estates- “band Act before the Third Amendment i in Act 
XXVI of 1948. They must be presumed ‘therefcré-to-have accepted the interpretation put upon the 
definition, by ,the Courts. ah DS eee ficeienn ee ae wig oni j 
ı Petition’sunder. Article 226; of the Constitution ‘of, India., praying | that i in, the 
circumstances stated in`thè affidavit filed therewith: the High Court will be pleased 
to issue a:writ of certiorari calling for the records relating to the proceedings already. 
taken-by.:the respondent in:respect of the inam village of Perungarai, Paramakudi , 
taluk. of the Ramanathapuram .District, under. Madras Act, XXX of 1947-in pur- 
suance of the Notification No. 3011 published at page1415 of Part. I of the Fort 
St. George Gazette, dated 16th May, 1950 and quash the said Prone ie ee 


M. Sundaram, R . Késava Aipangar ‘and K. Parasaran for Petitioners. 


. The. Government “Pleader | (P. ‘Salyanarayana Reja) and T. R. Arinachalam for 
Respondents. aes 
The Court délivered ihe following Judgments : — 
hr C.M.P.-Nos. 2615 of 1351 and 13245 af 1950,. eas 


` Kyishnaswant Nayudu; J.—These: petitions: are for issue of writs. of. certiorari. 
‘and they arise out of proceedings taken under the Madras Estates (Abolition and. 
Conversion into Ryotwari) Act (XXVI of 1948). In C.M.P. No. 2615, of, 1951 
the village of Sudiyur in the: Paramakuci taluk of the Ramanathapuram District.. 
has been declared to-be an Inam Estete under Act XXVI of 1948. The con- 
tention: of; the: petitioners is. that it is not an inam estate and the Government ‘has- 
no jurisdiction to apply the provisions of the Act to the said village. From the 
Inam Fair Register (Exhibit A-1) it will Se seen, that the entire village of Sudiyur 
was granted originally‘as Dharmasanam inamm in’:1774. In’ 1794. oné Marudu- 
Servakaran the then Dewan of Sivaganga purchased: a portion, that is, 114. vritties, 
and _ granted it for,the support of Sudiyur chatram.,.A portion of the village was 
therefore owned. as; Dharmasanam cand the remaining ‘extent was. owned- by, the 
chatram. At the,time.of,the Inam settlement two title deeds + were issued one for the - 
Dharmasanam portion, , and the, ‘other for, the chatram portion, to two different 
persons and for two- different purposes. | “The total ‘extent of the village being 723-66. 
acres, an- extent.of 210-56 acres was reserved for’ communal purposes and a further; 
extent of 4-16 ‘acres was, already granted as minor service inam.,, The remaining” 
extent.of 508-94 acres was originally granted as Dharmasanam i inam., At ‘the time 
of the confirmation in.view; of the subsequent purchase and regrant, to the Sudiyur 
chatram, out of: ‘508-94 acres, -398-48.acres was confirmed as belonging to Dharma- 
sanam inamdars,,:76- 85 acres. for the ‘chatram. and the balance of 33-61, acres was 
shown .as belonging to the chatram, but enjoyed ‘as Dharmasanam. On_these 
facts, both the Inam Settlement Officer and “the Estatés, Abolition: Tribunal. „held, 
that the original. grant being of a whole village, the, confirmation when it recognised 
the title of the Dharmasanamdars to. the portion. owned -by then, was. of the ‘whole 
village and that ‘therefore, it was, an inam estate. 0, 


ı -In:Q.M.P. No. 13245, of 1950; the entire: village O Pe Aa ,Parämakudi. 
taluk was granted as Dharmasanam. - From thé 'Inam .Fair Register, which refers 
to the copperplate ‘patta of the village, it is’found that the:Mahajanams ‘said. at 
the time of the: Inam Settlement. that the; zamindar: had arbitrarily..resuméd a 
portion: of the i inam, kept it in his possession, granted ‘a part of the resumedsportion 
in ‘support ‘of. the Sudiyur chatram ‘and granted: thei rėrnaining ‘portion! to. ‘one 
Muthukakkan- as -personal inam. :: The. Inaii Commissioner :found..at the time 
of the’ inamsettlement that the portion ‘held by the-chatrath: was three!shares:and. 
that the remaining two shares continued ‘as Dharmasanam.:: In the: extract. from 
the inam register it is found in column 14 that the extent of the Dharmasanam was 
512-99 acres and of the chatram. was 21-00 acres. It may | be noted that in-arriving 
at 512-99 acres itis “mentioned . as Dharmasanam Perungarai area minus ‘chatram 
lands, and while arriving. at 21- ‘acres, it is, mentioned Sudiyur chatram minus Dhar- 
masanam lands. In, columns 15, 17, 18 and 1g the names of 4r individuals ‘are 
mentioned , „ās. shareholders ‘and. the members, of the different families, who” are 
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entitled to the Dharmasanam, are given: In-columns 21- and 22 2 separate: ae 
rents for the Dharmasanam and the. chatiam » ‘are fixed.” : 


In this case, the Settlement Officer held that the original grant being. of a. 


whole-village, two title deeds were issued at the time of the Inam Settlement only- 
because’ subsequent to the original -grant two portions of the yillage.were granted. 
for’ différent enjoyment one by- the Dharmasanam and the other by the chatram,. 
and-that thë grant was of a named village as inam and of the whole village and. 
therefore it was an éstate. But on a further contention of the Inamdars that both. 
the warams were.granted as inam, the Settlement Officer held in their favour- 
declaring that the village was not an estate under section 2, clause (7). of the Act 
XXVI of 1948. Though the order of the Settlement Officer is in favour of the- 
petitioners in this petition, it is stated that notwithstanding the said declaration,. 
the revenue officials insist on collection of rents from the ryots, and it is contended. 
that they have no jurisdiction to interfere with the collection as it is not an inam- 
estate. 


It is therefore for determination whether the Dharmasanam grants of Sudiyur- 
and Perungarai villages are mam estates as defined in ‘section 2,.clause (7) of Act 
XXVI of 1948. “ Inam estate ” is defined in the said Act $ 

teas an estate within the meaning of section 3, clause (2) (d) of the Estates Land Act, but dies not. 
include an inam village which became an estate by: virtue of the Madras Estates Land (Thir d Amend-- 
ment) Act, 1936.” 
Section 3, clause (2) (d) of the Madras Estates Lang Act comprises within the term: 
‘estate us 


“any inam village of which the grant has been made; confirmed or recognised by the British» ` 


Government, notwithstanding that subsequent to the grant, the village has been partitioned among: 
~ the grantees or the successors in title of the grantee or grantees.” k 
An inam village does not -herefore become : an estate under the Act S the grant 
of the village has been made confirmed or recognised by the British Government. 
Therefore in a case where there has already been a grant by a sovereign other than 
the British Government the inam village granted becomes an estate only on confirm-- 
ation or recognition by the British Government. Sudiyur village was granted as- 
Dharmasanam to one Ganapathi Battar and from Exhibit A-1, the extract from the- 
Fair Inam Register, it is seen that the Dharmasanam grant was confirmed on 12th: 
June, 1867 ‘and title deed No. 1918 was issued, while the chatram portion ‘of the- 
said village of Sudiyur was confirmed earlier on 15th February, 1865 and a title- 
deed No. 1806 was granted and a separate jodi was fixed for the chatram portion. 
Both the Dhatmasanam portion and the chatram portion are portions of the village- 
of Sudiyur. The original grant was of both the portions in 1774 but in 1794 theré- 
was .a purchase by’ the Diwan of Sivaganga and a grant of ‘the chatram with the- 
result that in effect the grantee of the village of Sudiyur alienated’ a: portion to the- 
representatives of the grantor, who in turn granted it to the chatram.| ‘It may be- 
taken in so far as Sudiyur is concerned that the original grant’ was of the whole 
village of Sudiyur. “In the case of Perungarai also it was a grant as Dharmasanam 
by the Zamindar of Sivazanga and it was a hereditary grant.: It. appears from the: 
_ copper plate referred’ to in the Inam Fair Register that the entire village was granted: 
‘as Dharmasanam. ‘There was a subsequent resumption of a portion and.a re-grant: 
tothe Sudiyur chatram. In the case of :Perungarai, the original grant’ was-of the- 
whole village. ‘But could it be said in view of the resumption of the portion of the 
grant that “the grant by Sivaganga Zamindar to. Dharmasanam was of the entire: 
village? ? There is no alienation in this case by the grantee; but a.resumption and 
re-grant resulting in the grant nE itself to the parker: of the: vilage: amd, not 
to the ‘whole village. i` + 


Twill: ‘proceed to.examine the case of both these villages on the asstimption 
‘that the original grant for Dharmasariam ‘was of the whole village and that subse- 
quent. to the-original grant, there have beém alienations and- re-grants. From ‘the: 
extiacts of the Inam Fair‘Register'in respect of both the villages it is seen that the’ 
confirmation by the British Government was separately'made on different’ dates: 


` 
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in the case of Sudiyur village, but at the same time in the case of Perungarai village 
-and in both the cases two separate title deeds were issued. ‘The confirmation was 
of two extents in‘the said villages in favour of two different individuals under two 
separate title deeds. In the case.of Sudiyur, 398-48 acres in the village and another 

. 33-61 acres have been confirmed for the Dharmasanam..under title deed No. 1918 
on 12th June, 1867, subject to payment of quit rent of Rs. 154-and a jodi of Rs. 172-6-0 
while 76-85 acres were confirmed in favour of the chatram and a title deed No. 1806 
was granted on 15th February, 1865, subject to a payment of quit rent of Rs. 13 
and a jodi of Rs: 311-4-3.. In the, case of Perungarai similarly 512-99 acres being 
= portion of the. Perungarai. village were confirmed for the Dharmasanam and 21 
acres being a portion, of the same village were confirmed for the Sudiyur chatram. 
The entry in column 14 of the Inam Fair Register relating to the Perungarai village 
maakes it clear that the entire portion of the village excluding lands reserved for 

` communal and other purposes have been divided as such and confirmed in favour 
cf the Dharmasanamdars and the chatramdars. From these documents it will, 
ke seen that what is confirmed by the British Government in favour of the Dharma- 

` sanamdars is not the while village of Sudiyur or Perungarai, but only portions of 
those villages and it-is therefore a case. where the grant was of the whole village, 
Eut the confirmation was not of the whole village but portions of the village, as the 
confirmation is expressed in terms of the areas in the villages, not in terms of the 
names of the villages.. ; ` ‘ 


It is for consideration whether this is sufficient to satisfy the requirements 
o- section 3, clause (2) (d) of the Madras Estates Land Act. A reading of the plain 
language of section 3, clause 2 (d) would show that the confirmation or recognition 
must be the grant of an inam village. It is not the confirmation of an inam, but 
of an inam village, and the village that is contemplated is a revenue unit or of a 
whole village. The inam village is what has been usually termed a major inam as 
contrasted with minor inams, that is the whole inam villages as opposed to grants 
of lands, in inam villages, which are considered to be minor inams. Minor inams 
have been held’ not to come within the definition of an * estate ”, but whole inam 
villages have been brought under the Act and-have been held to come within the 
definition of“ estates ”. - : 


In Narayanaswami Naidu v. Subramaniam!, the learned Judges observed as 
fo:lows : ; 
“ The definition in sub-section 2, clause (d) was obviously intended to exclude from the definition 
. of ‘ estate’ what are known as minor inams, namely, particular extents of land in a particular village 
as contrasted with the grant of the whole village by its boundaries. The latter are known as ‘ whole 
inem villages.’ The existence of ‘ minor inams’ in whole inam villages is very common and if these 
inam villages do not comé within the definition of ‘ estates’ almost all the agraharam, shrotriyam 
. and mokhasa villages will be excluded. This certainly cannot have been the inténtion of the Legis- 
latare. These minor inams are generally granted for services to be rendered to the village or to the 


‘owner and that seems to be the nature of the minor inams in this case.” 
But what is intended to be covered under the definition are whole inam villages and 
no: portions of inam villages and this is made clear by the explanation (1) to section 
3 (2) (d) of the Act, which is as follows : Nhe: T 

“ Where a grant as an inam is expressed to bs of a named village, the area which forms the 
subject-matter of the grant shall be deemed to be an estate notwithstanding that it did not include 


cerain lands in the village of that name which have already been granted on service or other tenures 
or seen reserved for communal purposes.” ' 


The difficulty having arisen in recognising certain villages as inam villages 
by reason of the exclusion from the grant itself of certain lands granted on service 
or other tenure-or lands reserved for communal purposes, this explanation was 
int-oduced by the Amending Act II of 1945. It has been established by a number 
of decisions that for an inam village-to constitute an “ estate’, it is necessary 
that the grant must be of a named village and must comprise the entire area of the 
village from which only certain lands, which have already been granted for service 
or other tenure or reserved for communal purposes, could be excluded. If besides 
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‘these’ lands there were certain grants of lands from the-villäge, then it would not 
be a case of grant of a named village. ‘In the present case, the question whether 
-there has already been a grant of a portion of thé village for’service or other tenure 
or grant for communal purposes would not arise, as the grant in favour of the chatram. 
“was subséquent to the original grant. This exclusion provided for in the Expla- 
nation i of section 3 (2) (d) has been permitted for the reason that the lands excluded 
are lands granted on service or other tenure or reserved for communal: purposes, 
which really are not:taken away from the village proper though they are excluded 
from the grant for the reason that the lands reserved ‘for communal purposes 
intended for the use of the villagers as also the service of persons to whom ‘the 
service tenures are granted are similarly utilised for the inhabitants of the village. 
The exclusion therefore has been restricted’ to the lands reserved for communal 
purposes and to service or other tenures. , . a R 

There is some difference of opinion as regards whether the ‘expression ‘‘ other 

tenure”? should be considered as gjusdem generis with the words “ service tenure ” 
‘or independent of it. Mahajan, J., in Distiict Board, Tanjore v. Noor Mohamed Row- 
` ther? holds that, re ae i. © 
. “ The expression ‘ other tenure’ in the Explanation should ordinarily be construed ejusdem generis 
with a service tenure owing to the reason that these service tenures usually are resumable.and in case 
of resumable tenures the reversionary right in the land remains in the grantec and therefore even if 
such resumable tenures are excluded from the grant, in substance the grant can be deemed to be of the: 
whole village. The same cannot be said of lands reserved for communal purposes.” - 

In the same decision Chandrasekhara Aiyar, J., observes.that it is unnécessary 
to hold that the words “ cr other tenure ’?.in the Explanation to clause (d) of sub- 
section (2) of section 3 must be construed ejusdem generis with “ service ?, and that 
they are, in his opinion, wide enough to include lands granted as personal inams. 


In our High Court in Suryanarayana v. Venkatadu?, Panchapagesa’ Sastri, J., 
observed as follows : ae = se Bae 
It is argued for the appellants that as there were minor inams and also some. poramboke,. 
which was not included in the grant, the inam could not be taken to be a whole inam village and it 
was further argued that Madras Act II of 1945 could not apply in favour of the defendants, because the 
minor inams were not service inams, but were Dharmadayam and personal inams and also because 
poramboke which was excluded -could not be regarded as lands reserved for communal purposes. 
I do not see why personal inams like Bhattavrithi inams and Dharmadayam inams‘to the temple 
would not come under the expression ‘ other tenure’ in Explanation (1) to section 3 (2) (d) of the 
Estates Land Act.” , - - 
_ __ I àm unable to find that poramboke lands are of the same category as Dharma- 
` dayam or personal inams and that poramboke lands being lards over which no. 
individual has any right could be regarded as lands reserved for common purposes, 
. whereas personal inams like Bhattavrithi inams are grants which are not for service. 


In Basavayya v. Theerthaswamilu Varu®, Viswanatha Sastri, J., while not agreeing 
.with Panchapagesa Sastri, J., in his observation in Suryanarayana v.. Venkatadu*, 
- that personal inams might fall ‘within the category of lands held on service or other 

tenure within the meaning of Explanation (1) .to section 3. (2) (d) ofthe ‘Act, how- 
ever, dges not express any opinion as to whether thé term “ other ' tenure ” would! 
include in it personal inams. 7 oot : 


Bhattavrithi inams are not grants which could bė said to: be connected with: 
service or intended for communal purposes. Dharmasanam is like an’ Agraharam 
grant, where a village or portion of a village is granted to Brahmins, who, might 
be of different families but a Dharmasanam like Agraharam grant does not neces- 
sarily:mean the whole ofa village. It is a kind of subsistence grant at a fixed favour-. 
able rent-held by the grantees and their successors in shares. In the present cases, 

- the confirmation being not-of the original grant as such in the sense of confirmation 
..of the-whole village, but confirmation of parts, would it be sufficient to. bring it 
within the language of section 3 (2) (d) of the Act? It may be argued that‘ the 
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grant has been confirmed. and that what.all is ; required ‘is that there must be confir- 
mation of the grant, but not the-confirmation of the grant as such ‘of a whole village. 
I do not consider that a reading of the section would lend itself to that construction. 
If the British Government makes the.grant, ‘then that would be sufficient to-make 
‘it an “ estate’ and the making of the-grant'must be. of an inam village and inam 
village must be of a whole.village anda named village.-. If:that is so, the - confirm- 
ation mitist necessarily also pertain to what could be granted: to make ‘it ani -estate, 
namely, : of an inam village being’ a whole and a named ‘village. The word: “'¢on- 
firmation °? means to ratify: -Ratification has therefore to be complete and not in 
parts and must therefore refer to the whole and not to a portion. The confirmation 
that is intended under section 3 (2) (d) is confirmation of the grant of a whole 
village, and if at:the time of fe. confirmation, the-whole village i is not available 
to the Dharmasanamdars ‘for confirmation and the- confirmation taking shape 
by issue of title deed in respect of a portion of the village, it could not be confirm- 
ation as required under the section. 

The principle underlying the section is “made clear by the explanation that 
what would constitute an estate is a grant of a named village, which has been held’ 
to odiole a whole village. A village is defined in section 3 (9) of the Act as 

** any local area situated in or constituting 2 an estate which is designated asa village i in ‘the revenue 
accounts and for which” the revenue accounts are ‘separately maintained by one or more : karriams or 
which is recognised by the Provincial Government or may hereafter be declared by the Provincial’ 
Government for the purpose of this Act to be a village, and includes any hamlet or hamlets which 
may be attached thereto.” 

A hamlet, sometimes known as “ihanda” in some parts of the country, ; dioug 
` part ofa village,’ cannot be treated as a village by itself. A grant of a “ khandriga ”’ 
of a village would not amount to a grant of a village. Similarly, confirmation of 
a hamlet or “ khandriga ” would not amount to confirmation of the grant. of-a 
village. ‘Therefore, confirmation of a-porzion of the area covered by the ‘village, as- 
in thé present case, would not amount to confirmation of an inam village. © -. 

The position of what are: called minor inams grant of portion of lands of a 
village by the original g grantor or, grantee as to whether they form part of an estate- 
has been considered in certain decisions, all of which are of single judges. 


In Viswanadhan Brothers v. Subbayya?, Kuppuswami Aiyar, J., had occasion 
io consider the case of a grant of 4 minor.inam by the grantee of a -Bhattavrithi: 
shrotriam inam. In that case at the time of the inam settlement the minor inam: 
which comprised,one acre was separately treated and confirmed as inam and‘a: 
separate title deed. was issued. On the-question whether-a lessee of. a’ piece of land 
which formed ‘part .of ‘the minor. inam could claim that it was land’in an estate- 
within ‘the meaning of section 3 (2) (d). of the Madras~Estates Land Act‘ it was 
held that merely because- the land: in question formed part of the original grant 
of an entire village, it cannot be said that at the time when it was recognised, it was 
part of the Inam in favour-of the agraharamdar which was recognised or confirmed 
by. the British Government and hence the land in question cannot be deemed to be 
part of.an estate. After referring to the provision of es namely, séction.’3 (2) (a) 
of the'Act, the learned Judge, observes; 7 > i 8 

“ The answer to the question as to whether the confirmation ¢ or recognition by the British. Gore ern-- 


ment was in respect of the entire-inam a or of only a portion is the basis for- tlic decision ‘as’ to - 
whether the land was an estate or not.” 


This decision was followed by Happeli, J., in C.R.P. No.. 727 of 1945, TER 
- the land in question formed part of. a whole inam village,, but had been the, subject 
of a separate grant by.the mokhasadar. With reference. toa similar. contention . 
that it was an estate, the ine? Judge observed that - =- ----~ -~- 
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: as the minor inam was confizmed separately it was not included in the inam which was confirmed 
as a whole and could not be -egarded as a part of the estate which that inam is by virtue’ of the 
confirmation.” i 


- In Mangamma v. Appecu!, where two parcels of lands comprised iri an’ inam 
village were treated even before the Inam settlement as separate grants and at the 
-time of the'settlement the lands were confirmed under two title deeds, it was held 
that the lands comprised under one of the title deeds did not form part of an “ estate ” 
-within the meaning of the Madras Estates Land Act, and that the tenant thereof 
could not claim occupancy rights. Shahabuddin, J., says at page 249 : 


“ The contentions of the learned advocate for the petitioner are these: (1) The very fact that the 
heading of the extract is ‘ extract of inams in the village of Sitharamudupeta Agraharam’ indicates 
that what was mentioned in the extract Exhi:. it P-8 was not the whole extent of that village but that 
there were other inams also . . . . in any case, the note made by the Inam Commissioner clearly 
indicates that the old accounts showed the five writtis as a separate devadayam grant. This circum- 
‘stance in itself is sufficient for rejecting the ‘claim of the defendants that the grant was of a whole 
village. (2) Even if it considered that the original grant was of the whole village there can be no 
‘doubt that at the time of the confirmation, i.e., the inam settlement the whole village was not regarded 
„as a single inam but as two distinct inams and there the lands in question do not form part of an 
estate.” ; : 
With reference to the heacing which is similar to the extracts filed in the present 


case as extract of Inam in the village the learned Judge observes : 


*.. “Phe heading which has been referred to already is significant. The word ‘in’ does indicate 
that there were other inams also in that village. In‘Suri Reddi v. Agnihotiudu*, relied upon by the 
petitioner with regard to a similar heading it was observed that it itsclf indicates that various lands 
in the village were held under,inam grants . . . . In any case the second contention of the 
learned counsel for the petiticner has to prevail. According to the definition of an estate mentioned 
above what has to be seen is whether the confirmation or recognition by the British Government was 
in respect of the entire inam village or of only a portion.” 


After referring to the observation of Kuppuswami Aiyar, J., in Viswanatham Brothers 
v. Subbayya® already quotec here and to the decision of Happell, J. in C.R.P. No. 727 
of r945 and agreeing with the same, the learned Judge says : f 
_. “In both these cases there were two, title deeds issued at the time of the Inam Commission and 
in those cases the original gran: was of a whole village. In the present case as stated already the 
‘accounts prior to the Inam settlement indicated to the Inam Commissioner that’ the two extents 
were treated as two separate grants, thereby indicating that the grant was not a single one at the 
‘outset. However there were zwo title deeds at the time of the settlement. In my opinion these 
«decisions apply to the facts o7 this case also and the lands in question did not form parts of an estate.” 


‘Satyanarayana Rao, J., in S.A. Nos. 1771 and 1772 of 1945 agreed with the view 
‘taken by Kuppuswami Aiyar, J., in Viswanatham Brothers v. Subbayya?. In that case 
-the question was whether an extent of 3 acres 84 cents formed part of an estate or 
-not. It was held that it did not for the reason that when these two grants were 
-confirmed it must be teken that the Government did not treat the minor inam as 
part of the Agraharam grant but as being outside its purview. 


In Ramaswami v. Fegannathaswami*, where the question for decision was whether 
‘7. acres- and 33 cents in Sankarashanapuram agraharam was an estate, following 
the decision of Kuppuswami Aiyar, J. in Viswanatham Brothers v. Subbayya?, I held 
that it would not be part of the inam village simply because it is situated’ in the 
. village of Sankarashanapuram and that such property would not come-under the 
‘definition of “ estate ” in section 3 (2) (d) of the Act. 


Certain observations of mine in that decision are relied upon by the learned 
‘Government Pleader and he points out that while I held that 7 acres 33 cents which 
“was a minor inam did nor form part of the estate, I observed that the Agraharam 
‘of Sankarashanapuram minus 7 acres and 33 cents would be an estate. What I 
‘said was : ; _ 

“ The question for decisian is whether this item of 7 acres 33 cents would come under the defi- 


nition of ‘ estate’ as defined in section 3 (2) (d) of the Madras Estates Land Act. Section 3 (2) (d) 
includes in the ‘word ‘ estate’ any inam village of' which the grant has been made, confirmed or 
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recognised by the British:Government notwithstanding that subsequent to the grant, the village has 
been partitioned among the grantees or the successors-in-title of the grantee or grantees: The village 
of Sankarashanapuram has not been granted by the British Government as it is found that it was granted 
by Kamadana Rayanam Varu in about 1731 A.D. But it has been recognised :by the British Govern- 
ment, by ‘the Inam Commission, and the recognition ‘is ini respect of the village of Sankar ‘shanapuram 
to the extent of 247 acres 35 cents in any event excluding 59 acres 53 cents of which the 7 acres 33 
cents is a portion. It cannot therefore be said that this is part of the inam village of Sankarshana- 
puram. Further these lands cannot be said to be a named village as defined in section 3 (2) (d) 
and Explanation read together.” 


But I further observed as follows : 


“ The village of Sankarshanapuram would bean inam village coming under the depute of the 
word “estate” since it is a village the grant of which was recognised by the British Government 
and a separate title deed was issued and would still be an estate because it is a grant of an inam village 
notwithstanding that it did not include certain lands such as poromboke and other Jands mentioned 
in the title deed. But that would not make the 7 acres 33 cents also part of that Sankarashanapuram 
village. It is not a named village and since a separate title deed has been issued in respect of the 
minor agraharamdar it cannot be said to be part of the major inam of Sankarashanapuram ,”” : 
What had to be determined in these cases was as to whether the 7 acres 33 cents- 
would be an estate. Applying the principle of section 3 (2) (d) and Explanation 
I, it was assumed that the village of Sankarashanapuram excluding 7 acres 33 Génts 
was the grant of a whole village and therefore an “ estate”. ‘That observation, 
however, was not really necessary for the decision of the case excepting to support 
the argument that 7 acres 33 cents is part of*a village and not the whole. vill ige. 
It could not be said that in that case the question was as to. whether confirmation 
of the Agraharam portion was of dn ‘estate or not, as it did not fall to be decided. 
in that case; But Í made it clear by referring to ‘the observation of Kuppuswami 
Aiyar, J., in Viswanadham Brothers v. Subbayya+, namely that the question as to whether 
the confirmation.or recognition by the British Government was in respect of the. 
entire inam village or only of a portion would be the basis for a decision as to whether 
the land is an estate or not. I consider that is.the real and proper test and applying 
that test to the present case, there can be no doubt that the Dharmasanam portion 
which was confirmed by the British Government could not be an “ estate ” within. 
the meaning of the Act. . ies 


The grant in C.M.P. No. 13245 of 1950 relating .to dharmasanam grant o£ 


\ 


: Perungarai will stand on a stronger footing, as there has not been any alienation: 


by the grantee, but there is a ressumption of a portion of the village by the grantor 
and re-grant to the chatram. In that case, even the grant could not to be said to 
be of a whole village and a named village as the result of the resumption and re- 
grant to the chatram would reduce itself to the grant being of a portion of the 
village and not of the whole village of Perungarai. 


To constitute an “‘estate” not only the grant must be of the whole of the named 
village but the confirmation must be similarly of a whole and named village as 
required under Explanation I of section 3 (2) (d) of the Act, and if there isa 
grant of a whole village and confirmation only of a part, it could not be} an “ estate”? 
within meaning of the Act. 


But it is contended that, if’subsequent to the grant, the village has an 
partitioned among the grantees or the successors-in-title of the grantee or-grantees, 
that would not take away the village from being an estate. The partition among 
the grantees or the successors-in-title may be after the grant that is the original 
grant. In the case of Perungarai, from the extract from the register of Inams it is 
found ‘that so far as Dharmasanam portion of the village is concerned in columns 
16, 17, 18 arid 19, 41 persons are mentioned as members of the families that are 
entitled to the i inam for which one title deed is granted and for the chatram portion 


„a separate title deed is granted. . The fact that it is owned by several shareholders 


in severalty has not therefore affected ‘confirmation, but the confirmation is made 
by the grant of one title deed... But that would not be sufficient to hold that the 
portion of the grant confirmed: by the title deed would’ be an “estate” since it 
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does riot comprise the whole ‘village. Whether the alienees from the grantees 
after the original grant would be successors-in-title or whether the words “‘successor- 
in-title ” refer only to the heirs do not really arise as affecting the decision of the 
question raised, since assuming that under the term “ successors-in-title ” alienees 
are included, the crucial point of time is the confirmation, when in spite of aliena- 
tions it would have been oben to the British Government to confirm the title of the 
alienees by the grant of a single title deed. The existence of any partition or of any 
alienations subsequent to the grant could not have any material bearing in consi- 
dering as to whether the grant which is confirmed is an “ estate ” or not. It is the 
title deed that mainly détermines the extent and scope of the grant and from the 
title deed, one has to find out whether what the title deed covers is the grant of a 
whole village or only a pert of a village. In this case, there being two separate 
title deeds for two different portions of the village neither of them could be said 
to be an estate. In the view I am taking on this question as to whether Dharma- 
sanam grants in these villages are inam estates within the meaning of the Estates 
Abolition’ Act, the other question as to whether the grants comprise of both the 
warams or not does not require to be considered. In the result, the proceedings 
taken by the Government purporting to act under the Madras Estates Abolition 
Act and the Madras Rent Reduction Act are without jurisdiction and are liable 
to be quashed. 


‘ 


Subba Rao, 7.—I have the advantage of reading the judgment prepared by my 
learned brother. The fects have been fully stated therein and it is not necessary 
to restate them. The applications are argued on the assumption that the original 
grant was of the whole village but the Inam Commissioner confirnied them in 
different parts and issuec separate title deeds. It is also not disputed that the 
separate title deeds exhausted the entire village. The question is whether the ` 
lands covered by either of the title deeds are parts of an estate within the definition 
of section 3 (2) (d) of the Madras Estates Land Act before the said section was 
amended by the Madras Estates Land (Third Amendment) Act, 1936. Section 
3 (2) (d) before the said zmendment read as follows : 


e Any village of which tke land revenue alone has been granted in inam to a person not owning 
the kudiwaram provided that the grant has been made, confirmed or recognised by the British Govérn- 
ment or.any separate part of suck village.” i 


Unhampered by judicial decisions I shall now proceed to consider the scope 
of the definition on a construction of the plain words used in the said sub-section 
and in the light of the historic background of the inam grants. 


To come under the definition vis-a-vis the question raised in the case the 
grant of the village should have been made, confirmed or recognised by the British 
Government. During the rule by Hindu Rajahs, they used to make grants of land 
either rent free or on favourable rent for the support of charitable institutions, 
for the.sustenance of Brahmins, for the maintenance of officers, etc. This practice 
was followed by the Moghul Government. The British. Government also made 
similar grants but they were very few and that system was discontinued. The 
British Government found that there were various grants of inams the original 
whereof was lost in antiquity and made various attempts to investigate their title 
and systematise the tenures. Finally, in the year 1858, they appointed the Madras 
Inam Commission. The Commissioner made an elaborate enquiry, formulated 
rules and to a large extent investigated the titles and stabilised the tenures.. The 
preparation of the inam register was described by the Judicial Committee as a great 
act of State. The investigation was bdsed upon not only oral evidence but on the 
Collectors’ records, the standard inam registers and the accounts .of the taluks 
from the earliest to the most recent period. The Inam Commissioner after satis- 
fying himself about the origin of the tenure either on the basis of the original grants 
‘or on the ground of long possession, confirmed the inam grants and, in some cases, 
enfranchised them.- It is not necessary to go into details of the investigation or the 
manner in which the_rate of quit_rent was ascertained and fixed, Suffice to say 
that the Inam Commissicner after satisfying himself, in accordance with the rules 
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framed for the purpose, confirmed the grants or enfranchised them as the case may 
be, and issued a title deed to the inamdar, or if they were in the hands of different 
perso is, different title deeds to them. The word “ confirmed ” in the sub-section 


has always been understood ta be the confirmation of the grant by.the Inam - 


Commissioner. > 


The other word “ recognised ” is not free from ambiguity. One of the attempts 
made by the British Government for regularising the inams unauthorisedly made 
by earlier native rulers was to issue Regulation XXXI of 1802 whereunder 
all grants made prior to 26th February,’1768, were deemed to be valid and all 
persons holding such lands would continue to hold them without let or molesta- 
tion. It has been held that the lands before that specified date were recog tised 
by the Government within the meaning of section 3 (2) (d) of the Madras Estates 
Land Act. See Ramalinga v. Remaswami+, There was a conflict of judicial opinion 


on the question whether any positive act on the part ‘of the Government was neces- ` 


sary to bring in a case within the meaning of the word “ recognition ” or whether 


it was enough if the Government acquiesced in contiunance of the inem. It is” 
not necessary in this case to consider that question or express my definite opinion © 


thereon. But the decisions indicate that the acceptance of service or the jodi 
by the Government would be an act of recognition by the Government. It there- 
fore follows that the grant of a village should have been made by the Goveram :nt, 
and ina case where the grant was made by some other ruling power, it should 
have been “ 


made must be confirmed or recognised. The section does not prescribe the mode 
of confirmation or recognition ; nor does it say that the confirmation must be by 


a single act of the Government. The essential factor is that the entire grant should 


be confirmed ; not parts of the grant. 


The definition itself indicates that if in the origin the grant was of a whole 
village, notwithstanding the fact that separate parts went into the hands of different 
persons by partition or alienation, nonetheless the parts continued to be parts 
of an estate. This emphasises the aspect that the origin of the grant is the decisive 
factor not the subsequent treatment of it. If the Inam Commissioner found the 
village in possession of different individuals with derivative titles, what was more 


natural and equitable than his issuing separate title deeds? He confirmed the. 


grant of the entire village, but recognising the existing facts, issued separate title 
deeds. The subtle distinction in the mental process adopted by the Commis- 
sioner, nm ‘ly, confirmation of the whole village but issuing separate title deeds, 
and confirmati:n in parts and issuing two distinct title deeds does not appeal to 
me if itis admitted that the original grant was of the whole village. The 
resultant was the same. The grant of the entire village was confirmed ; the 
process adopted by thé Commissioner for convenience or in recognition of the 
subsequent titles is not a relevant circumstance. 


The aforesaid view will be further reinforced and clarified if the EN in the 


process of recognition are pursued. Suppose there was a grant of an entire village. 


and that subsequent to the grant, by reason of various alienations it was in posses- 


sion of different persons. The Government continued to collect the quit rent in - 


proportionate shares from the owners of the different parts. It is difficult to argue 
that the grant of the village was not recognised from the mere fact that the Govern- 
ment realised the revenue due to the Government separately from” the various 
holders. The separate collection of the revenue by the Government on the basis 
of the jodi originally fixed would certainly constitute recognition of the original 
grant of the village.” ` i 


If the construction suggested by the learned counsel for the petitioners is accep- 
ted, it will lead to many anomalies. . It is now settled law that notwithstanding 
the existence of certain minor inams, the subsequent grant of an entire villege and 
its confirmation by the British Government would bring it within the definition 


1, ALR. 1929 Mad. 529. 


confirmed or recognised”? by the British Government in the sense - 
indicated above. The emphasis lies on the fact that the grant of a village so' 
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of an estate. But if the entirevillage was granted but the minor, inams were carved 
out subsequent to the grant and- if the minor inams were separately confirmed, 
the rest of the village, even though confirmed, would not be an estate. If the 
British Government made a grant of the village and the village so'granted was 
split up into different parts by alienations, every bit would be part of an estate. 
If the British Government confirmed and recognised by issuing one title ‘deed, 
every bit ofit would be part of an estate ; but if it confirmed it but issued separate 
title deeds recognising the pre-existing alienations, the entire village would cease to 
be an estate within the meaning of the Act. In my view all these anomalies can be 
avoided if the emphasis is laid on the grant and its confirmation and not on the 
process adopted by the Commissioner. I would like to lay down the following 
simple formula which would steer clear of all the difficulties : First find out whether ` 
the original grant was of the whole village. If it is established, the next question 
is whether the confirmation or recognition was of the entire grant or a part of the 
grant. Ifthe entire grant was confirmed or recognised, the process of confirmation 
or recognition or the fact that different title deeds were issued, or the grant was 
recognised by separate acts should not matter, for in either case the original grant 
which was of the entire village should be confirmed or recognised by the British 
Government. Anyhow as I am not differing from by learned brother, it is not 
necessary for me to pursue the line of reasoning suggested to me in greater detail. 


My learned brother relied upon the judgments of single Judges, Kuppuswami 
Aiyar, J., Shahabuddin, J., Happell, J., and Satyanarayana Rao, J., in support- 
of his judgment. He has added his weighty opinion to the views expressed in the 
long catena of cases cited. The Legislature in enacting Act XXVI of 1948 must 
be deemed to have knowledge of the case law and interpretation the learned Judges 
of this Court put upon the provisions of section 3 (2) (d) and with ‘that knowledge: 
adopted the definition of an estate in the Estates Land Act before the Third Amend- 
ment in Act XXVI of 1948. They must be presumed, therefore, to have accepted 
thé interpretation put upon the definition by the courts. In view of the consensus 
of judicial opinion on the irterpretation of the section and in view of the fact that 
the Legislature presumably accepted that opinion I do not think I am justified’ 
at this stage to strike.a difterent note for it may unsettle or at any rate, introduce ` 
confusion in the settled law on the subject. With great reluctance, for the afore- 
said reasons, I am not prepared to disagree with the conclusion arrived at by my 
- learned brother. 


K.S. : —_—- Proceedings quas hed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMASUNDARAM. 


Ramaswami Udayar .. Petitioner * 
v. 
Raju Udayar f .. Complainant. 


Penal Code (XLV of 1860), section 498—Gist of offence—Taking from the husband—What constitutes— 
Wife's complicity or willingness—Efzct. i ee 

. Section 498 of the Penal Cade is in intended to protect the husband and not intended for the 
benefit of the wife. It cannot be szid that in a case where a woman is unwilling to live with her husband, 
may be even for good reasons, end she comes and lives with another person as husband and’ wife, 
the other person should not be Held to have taken the wife within the meaning of section 498 of the: 
Penal Code. The wife’s complicity in the transaction is no more material on a charge under this 
section than it is on a charge of-adultery. (Case-law discussed.), . 

Regina v. Kumaraswami, (1865) 2 M.H.C.R. 331, followed. 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the Sub- 
Divisional Magistrate, Uluadurpet, in C.A. No. 153 of 1950, dated 22nd November, 
1950, in C.C. No. 2554 of 1949, Stationary Sub-Magistrate, Vridhachalam.. 


*Cr. R.C. No. 331 of 1951. 13th March, 1952. 
(Cr. R.P. No. 330 of 1951). r 
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G. Gopalaswami for the Petitioner. 
"| The Assistant Public Prosecutor (4. C, Muthanna) for the State, 
` The Court made the following f 


.  -ORDER.—The petitioner in this case was convicted by the Stationary Sub- 
“Magistrate, Vridhachalam, for an offenze under section 498, Indian Pena] Code 
„and sentenced to a fine of Rs. 200, and this was confirmed in appeal by the Sub- 
‘ Divisional Magistrate, Ulundurpet. 2 l 


The facts are these: P.W. 1, the complainant in this case married C.W. 1 
-on Ist July, 1946. They seem to have lived amicably for about three years. On 
. 30th July, 1949, C.W. 1°s father and her aunt, that is her father’s sister, both came 
to the village of P.W. 1 and took G.W. 1 to Vridhachalam for the Adipurem festival, 
promising to send her back in two-or three days. _But she never came back., En- 
quiries instituted by P.W. 1 revealed that she was living with the accused m a village 
. called Eranji in Kallakurichi taluk. P.W. 1 thereupon instituted a complaint - 
- against the wife (C.W. 1) her father and the accused for an offence under section 
~498, Indian Penal Code and for an offence under section 379, Indian Penal Code, 
alleging that the jewels were taken away. The Magistrate referred the matter 
under section 202,*Criminal Procedure Sode and the police report was that ‘no 
- case under section 379, Indian Penal Code, has been made out, though a case under 
. section 498, Indian Penal Code, has been made out. The Magistrate tock the case . 
-on file against the accused only and the accused was tried and convicted as afore- 
«said. ' RG © 


A number of witnesses were examined. But it is enough to refer only to the 
evidence of four witnesses, viz., P.WS. 3, 4, 5 and 7 who are the material witnesses 
in respect of this offence. P.W. 5 is a jutka driver.` His evidence is that ori the 

. day of the Adipuram festival, which was on goth July, 1949, he saw G.W. 1 and the 
accused at the.Rajeswari Bus stand and Łe took them both to'the railway station, 
-and that C.W. 1 hesitated to get into the jutka expressing concern about the future 
. consequences if her husband came to know of it. But the accused prevailed upon 
her and both got into the jutka and went to the Vridhachalam station. But they 
missed the train and the party wanted to gc to the next village called Managalampet 
to stay there for the night. He took them and left them there. Before going 
' to the station, the jutka in which these two people where travelling got stuck up 
in front of the house of P.W. 7, the village headman of Vridhachalam, who then 
“saw both C.W. 1 and the accused sitting close by in such a manner as to. arouse 
‘suspicion. He knew both C.W. 1 as well as the accused and it was he who gave 
‘ultimately information to the husband P.W. `r, when he was making enquiries 
about his wife.. P.W. 4 is the village headman of Agaram. He saw both G.W. 1 
and the accused at Mangalampet. He knew C.W. 1 as the wife of P.W. 1 and he 
“identified the accused as the person seen with her that night. P.W. 3 is a school 
‘teacher at Eranji. . He speaks to the fact that the accused and C.W. 1 were seen 
“in the shed opposite to his house. This is the main evidence on which--the 
accused is convicted of having taken C.W. 1 from her husband P.W. i. It is 
necessary to mention here two important documents, Exhibits P-t and - P-2. 
-Exhibit P-1 is the notice issued by C.W. 1 to her husband in which she has stated 
that on account of ill-treatment meted out to her by him, she has left him -and 
that he may take steps for divorce. She has stated therein that so far as. she 
was concerned, she considered her marriage as cancelled. She also accuses him 
“of having taken her jewels worth thousand rupees and states that, she does not 
` propose to live with him any more. Exhibit P-2 is a deed of release executed by 
‘her on the 24th November, 1949 and it was registered on the 25th. -In -that deed 
-she states that her marriage with him was without her consent, and that as she was 
not able to live amicably with him she went in search of the accused and that she 
‘was living with him. She further states that she does not claim any maintenance 
as she has taken away the jewels‘in lieu of maintenance. - —- = ~-e- ==- 


An attempt-was made to show that this document, Exhibit P-2, was extracted 
from her by coercion with the aid of the police, But’ this hasbeen given’ the lie 


214 Coe ` THE MADRAS LAW JOURNAL REPORTS. [1952 


by the Sub-Registrar, who was examined as a court-witness. He speaks to the 
fact that there was no police or any one at the time she came to register the document 
that she herself registered it willingly and that P.W. 1 was not even present at-the 
time. i 


f The -evidence. therefare establishes the fact that the woman left her husband 
_on goth July for the apparent purpose of attending the Adipuram festival, but that 
on that day she got into a jutka with the accused and went to Mangalampet and 
ultimately to, the village of the accused, and she was living with him. Assuming 
for a moment that the evidence of P.W. 5 may be exaggerated a little with regard 
to the persuasion, the fact remains, as spoken to by P.W. 7, against whom nothing 
could be said, that both of them were travelling in a jutka on the day of the Adi- 
. puram festival. 


The question is whetker, in these circumstances, the accused can be said to 
have taken C.W. 1 from her husband. It is contended by Mr. Gopalaswami 
that this is a case in which the woman left her husband of her own free will without 
any blandishments or allurements held out by the accused and that she has volun- 
tarily come to live with the accused, and the accused therefore cannot be said to - 
have taken C.W. 1 from her husband. He further contends that unless it is proved 
that the accused had done something, which induced C.W. 1 to come away with 
him, he cannot be found cuilty of the offence under section 498, Indian Penal Co le 
and that in this case there is nothing to indicate that he did anything at all. In 
support of his contention he relies upon the following decisions: viz., Queen v. 
Pochun Chung !, Emperor x. Iwaz Ali?, Mahadeo Rama v. Emperor? and.Bheman v. Chhotey®, 


In: Queen v. Pochun Chung!; the learned Judges where considering a case both 
under sections- 497 and 498, Indian Penal Codė. The learned Judges seem to 
think that a person having been convicted under section 497, Indian Penal Code 

_meed not be convicted also under section 498, Indian Penal Code. Glover, J., 
observes.that section 498 provides for “ enticing ” for the purpose of illicit inter- 
‘course and that, even if proved, the charge is included in the more serious crime 
‘of section 497 and dealing with this the learned Judge adds : 
“ I say ‘ even if proved °. because the woman herself declares that, being deserted by her husband, 
_ she went to the prisoner’s house of her own accord. i 
'' The learned Judges refer to the desertion of her husband, the desire of the prisoner 
' to marry the woman, and the very loose way in which the marriages are conducted 
amongst persons of the prisoner’s caste. But they do not seem to consider the 
‘question of. “ taking’. Perhaps that was not raised and argued. The decision 
‘ cannot therefore be an authority for what amounts to “ taking ” within the meaning 
of section 498, Indian Penal Code. 


: + The case in Emperor v. Ewaz Ali®, is one under sections 366 and 372, Indian 

-Penal Code. The facts were : A low caste girl left her lawful guardian of her own 

free will and subsequently met the accused Ewas Ali and lived with him for some 
- time. Later he made her over to certain persons. The learned Judge observes : 


“In the ‘present case the girl had voulntarily left the keeping of her guardian with intention 
‘to remain out of that keeping, and the accused Ewaz Ali, probably with full knowledge of the circum- 
' stances, gave her a home and finally transferred her to the keeping of Hira Lal, etc.” 


The learned Judge quotes an observation from another judgment that 


“ on the admitted facts the leaving and the removal out of the keeping of the lawful guardian 


was the act of the girl herself long before she met the accused.” 


This judgment proceeds on the footing that, if the girl by her own act leaves out ` 
of the keeping ‘of the guardian and comes into the custody of another, there will be 
no enticement. I will-show presently that the girl’s consent is immaterial. It is 
not open to a minor in law to abandon her guardian. I do not agree with the: 
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view expressed, in this judgment that when the minor leaves the guardian ‘of her 
own accord and when she comes into the custody of some other person, that will 
mot amount to taking out of the-lawful guardian at all. 


_ In Mahadeo Rama v. Emperor? it was held that to bring section 498 into operation, 
there must be some influence operating on the woman, or co-operating with her 
inclination at the time the final step is taken, which causes a severance ofthe woman 

‘from her husband for the purpose of causing such step to be taken. The learned 
' Judges no doubt observe that - ; . nr z 
i “it is not enough—to say that the wife could not have left her husband, unless she had some- 


„where else to go, and that it must be assumed, therefore, that the accused offered her a home, if she 
would leave her husband.” 


t 


With great respect to the learned Judges, I should say that the influence which 
operated on the woman to leave her home was undoubtedly the assurance that she 
-will be given protection, if she comes to this man’s house. That must have co- 
operated with her inclination to leave the house. It is unnecessary, in my opinion, 
as I will show by the other decisions, that the accused must hold out any overt 
act from which the influence‘ can be inferred. . eo: 


Bhopan v. Chhotey® is a case where the question of detention under section 498 
was considered. It was held that once the free will of the' woman is established, 
any help or assistance rendered by the accused cannot be regarded to constitute 
detention. Providing maintenance, affording ‘shelter and rendering assistance 

„in various ways are no doubt matters, which are relevant as evidence of allurement 
and inducement, but they are by no means conclusive. - The problem that has‘to 
-be ultimately determined in every case always remains, whether the woman. was 
„a free-agent or whether she was being influenced by the accused:: With great 
respect to the learned Judge, I must say, as pointed out earlier, that her. consent 
or attitude in the matter is absolutely immaterial. A woman’s free will, or her 
being a free agent, or walking out of her house of her own accord are absolutely 
irrelevant and immaterial for the offence under section 498. a ee Vie as 


As against the above decisions, we have decisions of our High Court and they 
are ‘Regina v. Kumaraswami*® and In re Sundara Dass Tevan*, the latter of which is 
followed in 7 Mad. Jurist 133. In Regina v. Kumataswami ?, the facts were : the 
‘prisoner and one Ramaswami, who were neighbours, of the prosecutor, met his 
wife Agilandam in the street, she having left her husband’s house to fetch-water. 
The three went together by railway to Vellore and Arcot, where the prisoner and 
Agilandam remained about 12 days and where sexual intercourse took place between 
them.’ But Ramaswami swore and thé jury found as a fact that Agilandam asked 
the prisoner to allow her to go with him, that all the solicitation proceeded from 
her and that the prisoner for sometime refused to yield to her request.’ Dealing 
with the above facts, Scotland, C.J., says : a Oe 

“I do not think that the facts found of the woman having been the tempter and the prisoner 
in the first instance reluctant to yield to her solicitations can render the case differerit from one in whith 
. the advances and solicitation are on the part of the man and the woman complies and willingly leaves 
her husband and cohabits with the man. All that can be -aid is that her consent.is given under 
, circumstances of greater profligacy in the one case than in the other. In this case, therefore, it seems 


to me the real point for consideration is simply whether the wife’s willingness and consent, evidencéd 
by her solicitation of the prisoner and the cirumstances under which she left her husband and remained 


absent from him, afford any defence to the prisoner. ` i 


: Now the section and the proceeding section 497 (a) were evidently intended for the protection 
of husbands who alone can institute prosecutions for offences under them.  It-is the taking or 
enticing of the wife from the hushand or the person having the care of her on behalf-of the husband 
‘for the illicit purpose that constitutes the offence. If whilst the wie is living with her husband a‘ 
man knowingly goes away with her in such a way as to deprive-the husband of his control: over” her 
with the intent stated in the section, that, I think, is a taking from the husband within the meariing 
.of the section. The wife’s complicity in the trnsaction is no more material on a charge under this 
section than it is on a charge of adultery.” ~ diate 
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‘This decision is approved znd followed in In re Sundara Dass Teian! where the learn- 
‘ed Judges were really dealing with detention. 


John D. Mayne in his.book on Criminal Law of India, 4th Edn., dealing with 
this section says that 
: “ the same would be the result if she left her husband’s house and went of her own accord to 
thé accused’s house and he allowed her to live with him as his wife. Such allowing would be treated 


“as constructive taking, as she would not have been emboldened to leave her husband’s house and 
‘remove herself from his control but for the asylum offered by the accused ”. 


He extracts this from certain observations in 7 Mad. Jurist 133. 


In In re Abdul Sathcr®, Srinivasa Aiyangar, J., held that where the evidence 


disclosed that, but for something which the accused consented to do and did ulti- 
mately, a minor girl would not have left her husband’s house, or would not have 
:béen able to leave her husband’s house, there was sufficient taking in law for the 
- purposes of section 363, Indian Penal Code. 


“In Akkiraju Sanyasi v. King®, Govinda Menon, J., has held that it would amount 
‘to taking in the following circumstances. Though the parties belonged to a village 
“in Vizagapatam district, the petitioner and the woman were seen, three months 
later, in a village in the “West Godavari district, and she was living with him in a 
.distant place even at the time when the petition was filed. From these facts, the 
only inference, according to the learned Judge, is that it was as a result of some action 
. taken by the petitioner that the woman went with him. 


In Debaprosad v. The King*, it was held that the mere fact that a minor leaves 
- the protection of her. guardian does not put her out of the guardian’s keeping and 
«that, if, however, it is proved that a minor has abandoned her guardian with no 
` i intention of. returning back she cannot, thereafter, be, deemed to continue in the 
‘keeping of the guardian. With great respect; I must say that the earlier obser- 
- vation that 


*“ the mere fact that a minor leaves the protection of her guardian does not put her out of the 
_ guardian’ s keeping” 
is the correct position.and that any amount of her abandonment of her guardian 
„will not keep her away in law from continuing to be in the keeping of the guardian. 
S It is clear from the Madras decisions, particularly in Regina v. Kumaraswami', 
_ that if whilst the wife is living with her husband, a man knowingly goes away with 
cher in such a way as to deprive the husband of his control over her with the intent 
“stated in the section, that is a taking from the husband within the meaning of the 
‘section. With great respect to the decisions of the other High Courts, I should 
think the law is correctly stated in the above decision, and that decision is referred 
‘to and approved in In re Sundara Dass Tevan and Regina v. Kumaraswami>, is a Bench 
: decision, and I feel bound by it. I may also express that my view is in accordance 
„with the view expressed therein. 


Mr. Gopalaswami contends that a more > liberal interpretation must be put 
‘upon that section, That is, in a case where a woman is unwilling to live with her 
„husband, may be even for good reasons, and she comes and lives with another person 
tas- -husband and wife, the other person should not bé held to. have “taken” the 
= wife’ within the meaning of section 498, Indian Penal Code. In my view, this 
t section, is intended, ‘as already stated, to protect the husband, and not intended 
‘for the benefit of the wife. The section does not admit of such an interpretation ; 
nor; in my view, the interests of society require it. 


’ On the facts of the case, I am satisfied that however much the wife was disin- 
" elined to live. with the husband, it is certainly a case in which the woman left with 
ithe’ accuséd, because he was ‘willing to take her and the offence in my opinion 
‘Has been -made out. The conviction is, therefore, correct. The sentence, in the 
? circumstances, is not excessive.and is confirmed and the petition is ‘dismissed. 
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IN THE HIGH COURT-OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice BASHEER AHMED SAYEED; ` 


Vedantam Narasimhacharyulu f .. Petitioner.* , 
h ae 
Pothuri Kotayya, Trustee of Sri Venugopalaswami and è 
Anjaneyaswami temple, Valluru and others i -© Respondents. 


Madras Hindu Religious Endowments Act (I of 1927—as amended by Act X of 1946), section 78 

and Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 87—Right of Archakas- 

in a ‘property burdened with service and-granted to temjile—Trustees whether can claim them without any proper 
inquiry in a summary manner. . ; i ' 

Where certain Archakas have a right in the lands granted to a temple for performing Nitya 

Naivedya Deeparadhana and a petitioner under -section 78 of the Hindu Religious Endowments Act 

(IL ef 1927) questioned that right and claimed the properties seeking direction from-Court to deliver 

` possession of the petition schedule properties to himself and two others appointed trustees of the temple, 


Held that such rights cannot be summarily. disposed of in an application under section 78 of the 

. Madras Hindu Religious Endowments: Act. It could not have been the intention of Legislature 

that where the Archakas claim a right bona fide in the property said to belong to the Deity, such rights 
should be disposed of without any proper inquiry in a summary manner. 


Judgments in unreported.cases Appeal No. 218 of 1946 and C.M.A. No. 8 of 1949 followed. - 
Section 87 of Madras Act XIX of 1951 is not in any way materially different from the scope of 
section 78 in so far as the remedy of summary procedure is provided for in order to get hold of proper- 
` ties which are admittedly trust properties. - i UE T 
` Petition under section 115 of Act V of 1908, praying that the High Court will 
` be pleased to revise the order of the District Court, Guntur, dated 23rd July, 1948 
‘in O.P. No. 194 of 1947. ` i DE wo . oe 
G. Venkatarama Sastri for Petitioner. f : 
V. Rangachari and B. S. Ramachandra Rao for Respondents. ; oe 
The Court delivered the following - Re 


Jupcment.—This revision petition is against the order of the learned District 
_Judge of Guntur made, on an application by the first respondent, under section 78 
of a Hindu Religious Endowments Amendment Act as amended by (Act X of 
1946). f ‘ i ; f 
The 1st respondent herein claiming to be the trustee of the Sri Venugopalaswami 
‘and Anjaneyaswami temple situate at Valluru, filed the application under section 
78 of the Hindu Religious En?owments Act, to-direct the petitioner and the ‘other 
respondents to deliver possession of the petition schedule properties described 
in schedules A and*B to him and respondents 20 and 21, the latter also being trustees 
appointed along with the ist respondent petitioner in the lower Court. 


The petitioner before me raised’ objections as to the tenability of the petition 
before the District Court on the ground that the case was not one covered by section 
78 of the Hindu Religious Endowments Act and that the Court had no jurisdiction 
to direct delivery of possession of the properties to the trustees." A further ground 
was also alleged, viz., that the certificates required under -section 78-was also not 
~ produced and that what was produced at a later stage was not the proper 
` certificate required by that section. The learned District Judge held that so far as 

the moveable properties were concerned, the certificate issued by the Board did not 

comprise thm, and therefore, he did not direct possession of the schedule mentioned 
: moveable properties. But in regard to the immoveable properties, which were 
- claimed to be in the possession and enjoyment of the archakas, he directed, holding 

that the certificate was a valid certificate, that since the trustees have been appointed 
` as such by the Board, they were entitled to-recover possession and, therefore, the 
~ respondents were bound to’ deliver possession and allowed the petition. Against 
- this order, this revision petition is preferred. 


The learned Counsel appearing for the petitioner in this Court has raised 
various points as to the sustainability of the order of the learned District Judge. 
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The first point that he has raised is that the provisions of section 78 of the Hindu 
Religious En’owments Act do not warrant an enquiry by the learned District Judge 
into a case of this type, where the archakas claim to'be'in possession of the pro- 
peties for over a long period covering more than a century and performing services 
to the temple deities, viz., Sri Venugopalaswami and Anjaneyaswami. His specific 
contention is that section 78 would apply only to properties, which are admitted to 
be trust properties and ir: regard to which there could be no bona fide dispute but 
that where the parties, who are in possession claim to-be bona fide’ in possession 
‘on their own account, the Court will have no jurisdiction to enquire into the matter 
on a petition. ‘The section .contemplates a summary procedure and in summary 
procedure, where there is a bona fide dispute with regard to title to the properties 
claimed by the temple or by the trustees on behalf of the temple, the jurisdiction 
of the Court is ousted. 


The learned counsel for the petitioner has relied on the decision in Parankusam 
Rangacharyulu v. Pernamiita Venkatanarasimhayyat. On a careful consideration of the 
judgment of the Bench oF this Court, consisting of Satyanarayana Rao and Pancha- 
pagesa Sastry, JJ., in the said decision I am in agreement with the view that the 
policy underlying section 78’ and the scheme itself, as may be gathered from the 

_ various clauses of that section, is only to give summary jurisdiction for making 
a direction.in regard to dzli ery of possession of properties, which admittedly belong 
to the trust es or to tke temple, and not properties, which are not admittedly 

- trust properties and, in respect of which there happens to be a genuine and bona 

_ fide dispute as to the tite and possession. The language of the section appears 
to be clear as has been pcinted out by the learned Judges in the decision cited above, 
particularly at page 203, where Satyanarayana Rao, J., has stated that 

“ the claim of a person in possession in good faith, on his own account or on account of a third 
person, who was not such‘a trustee, office holder, or servant is excluded from the ambit of the 
section.” P 
If this decision applies to the facts of this case as it does, the point that is next to be 
ascertained is whether the claim of the archakas in this case is one, which is based 
` on a bora fide claim of title in respect of properties or whether they claim under 
any of the trustees or servants or office-holder of the temple.. ` 


The evidence in this case, which is contained in two documents viz., Exhibits 

: A-3 and A-4 seem to indicate that the position of the petitioner is not that he held 
the property under any trustee or any office-holder or any servant but that he claimed 
the property in his own right and on his own account and at any rate these two 
documents point to the fact . ıt it is a service inam granted for performing certain 
services to Sri Venugopalaswami and Sri Anjaneyaswami temple at Valluru. That 
is expressly stated in Column 8 of Exhibit A-3. Column 17 also sets out that the 
service was being, at that -ime, rendered by Vedantam Narasimhachari, who appears 
to be the ancestor of the present petitioner. No doubt, the title deed has been issued 
in the name of the deities. In all service inams, it cannot but be the title deed 
_ has to be issued in the name of the deities, whereas the holders happen to be persons, 
. who enjoy the’prop rty an! j er orm -er ie inthe temp’e. T.i. is also no doubt 
`a devadayam but devadayam in the sense that it is a service inam granted for the 
purpose of service to the God in the t-mple. Even so, Exhibit A-4 is to the effect 
that the inam is granted to Sri Swamivarlu’s enjoyment as per Column 1 (extract 
of the inam statement) but Column 6 makes it clear that it was granted by the then 
zamindar of Valluru Rajah Manchayarao Bhavanarayana Rao Garu for conducting 
Sri Swamivaru nitya naiced.yr deepaialhana and in Column 11 it is sail that. it 
was for “enjoyment for Sri Swamivarlu miya naivednya deeparadnana”. What 
have been set out in Calumns 1, 6 and 11 of Exhibit A-4 do not leave any room for 

` doubt, that the inam has been only a service inam granted for the purpose of perfor- 
ming or conducting the nitya naived yı deeparadhana in the t-mple. In such 
circumstances, if the archakas, who claim to be in possession and enioyment of the 

' property for over a century, put forward a claim that they are entitled to the property 
-on their own account, certainly this cannot be said to be property belonging to 
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the trustees admittedly. Therefore, section: 78 of the Act would not be attracted 
to a case like this, where there is a bona fi.e dispute as to the title. It may be a 
matter for elaborate enquiry and decision as to whether the properties actually 
belong to the temple and the archakas have no right or whether the property is 
burdened with service or whether the archakas could hold the properties in their 
‘possession on their own account or on account ofa third person who was a trustee, 
- office-holder or servant. But even if such be the case, it cannot be. the intention 
underlying section 78 of the Hindu Religious Endowments Act that such questions 
of title, which involve an elaborate enquiry, should be gone into in a summary 
manner in a petition of the kind under consideration. 


.___ The learned Counsel for the respondents relies upon the new section 87 of Act 
XIX of 1951, and he would contend that section 87 supports his view that a case 
like this can be summarily enquired into or an order for delivery of possession could 
be issued by the District Court. I do not think I can agree with this- contention 
of the learned counsel for the respondents. The language, in essence, of sections 78 
and 87 do not differ materially in regard to the nature of the property or the nature 
of the claim that has to be enquired into nor has the new section’ 87 taken away 
the character of the enquiry, viz., that it should be a summary enquiry in regard to 
properties that are admitted to be trust properties. The spirit of section 78 is 
carried into section 87 without any alteration. That seems to be the position 
on a careful consideration of the language of that section. Therefore, even if section 
87 applies to the present case, though it is not conceded by-the learned counsel 

. for the petitioner for the reason that according to him a Bench of this Court.has 
already held that the ‘repealing section 5 of the Act XIX of.1951 has been held to” 
be ultra vires, still I am of the opinion, that the scope of section 87 is not, in any 

` way, different from the scope of section 78 in so far as the remedy of summary 
procedure is provided for in order to get hold of properties, which are admitted 
to be trust properties by the trustees, who are appointed by the Board. Therefore, 
on the facts of this case, I do not think that the-learned District Judge had any juris- 
„diction to issue an order that the petitioner before me should be directed to deliver 
possession of the propertiés under the Original Petition that was filed for the purpose 
by the trustees. ; 

There is a further point that has been raised with regard to the validity of the 
very proceedings taken out by the trustees, and that while section 78 provides that 
a valid certificate issued in the prescribed manner should have been produced 
along with the petition and that the certificate actually produced during the course 
of the enquiry after the petition was filed was not one issued in accordance with 
law in that while the section required that it should be issued in the manner pres- 
cribed by the rules, it was issued long prior to the actual framing of the rules by the 
Government under the powers vested in the Government to frame rules under 
section 71 of the said Act. Prima facie, there is some force, in the contention that 
the certificate, which enabled the trustees to claim a right to the property, was not 
one, which was issued in accordance with law as it then stood, .but the learned 
counsel for the respondents invites my attention again to section 87 and the proviso 
thereto which states that e 

“ for the purpose of proceedings under this section (section 87), the certificate shall be conclusive 
evidence th t the properties to which it relates belung to the religious institution.” ] 
This proviso can come into operation only if and when the certificate has been 
issued in accordance with the law and the procedure prescribed and the manner 
in which it should have been issued as per the rules framed, but if actually a certificate 
has been issued when the rules had not been framed, and when there was therefore 
no valid certificate in the possession of the trustees, who proceeded to the Court , 
for a direction for delivery of the properties, it cannot be said that this proviso would 
be applicable to the.certificate. “Nevertheless, the learned counsel for the respon- 
dents would invite further my attention to section 103 of Act XIX of 1951. While 
under sub-clause (a) 


** all rules made, notifications or certificates issued, orders passed, decisions made, proceedings 
or action taken, schemes settled and things done by the Government, the Board or its President or 
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by an Assistant Commissioner under the said Act, shall, in so far as they are not inconsistent with this 
Act, be deemed to have been made, issued, passed, taken, settled or done by the appropriate 

- authority under the corresponding provisions of this Act and shall, subject to the provisions of clause 
(b), have effect accordingly ” 


it must be pointed out that the section provides that the certificate must not be 
_inconsistent with the provisions of the present Act. The proviso to section 87 
. provides that : Sa 
.-- before issuing any such certificate in respect of any property, the Commissioner shall give - 
` notice to the trustee, office-halder or servant of the religious institution, as the case may be, of. his 
intention to issue the certificate and consider the objections, if any, of such trustee, office-holder or 
_ servant,” 
but, in this case, this proviso cannot be said to have been satisfied and, 
therefore, the issue of ths certificate, even though it might have been issued under 
the previous provisions of Jaw and even if sub-clause (a): to section 103 may be 
said to apply to that certificate, still it cannot be said to be a valid certificate to be 
operative in the proceedings. 


. The explanation to sub-clause (a) of section 109 is also relied upon by the learned 
. counsel for the respondeats wherein it is stated that ee ete 
aS “certificates issued by the Board under section 78 of the said act shall be deemed to have been 


- validly issued under that section, notwithstanding that the certificates were issued before the making 
of rules prescribing the manner of their issue”. 


Even this explanation, iri my opinion, is not of much avail to the learned Counsel 
. for the respondents. The learned counsel has again invited my attention to sub- 
` clause (j) of section 103 whereby it has been provided that i i 
Í ~ “all suits, applications or proceedings taken by, or on behalf of, or against the Board under the 
provisions of the said Act and pending at the commencement of this Act, may be continued, by, or 


-on behalf of or against the Commissioner subject to the provisions of and in so far as they are not 
inconsistent with this Act.” $ 


I do not think that this clause, which gives power for the continuation of pending 


proceedings would apply to the facts of the present case, Even so, sub-clause (k) 
~of the same section 103 of the new Act, whereby 


. “any remedy by way of application, suit or appeal, which is provided by this Act shall be 
~ available in respect of proceedings ufder the said Act pending at the commencement of this Act as 
zif the proceedings in respect of which the remedy is sought had been instituted under this Act ” 

does not seem to be of much help in regard to the points that have been raised in 
this petition. 


f 

The learned Counsel for the respondents has also relied upon a decision in 
Narayana Iyengar v. Desika Chariart and also two other decisions of this Court, viz., 
President of the Board of Commissioners for Hindu Religious Endowment, Madras 
_v. Koteswara Rao? and Fenkatadri v. Seshacharyulu’. I do not think the facts of those 
cases are on a par with the facts of the present case. I am unable to agree that 
the rulings in those decisions apply to the facts of the present case. On the other 
hhand,.I think the decision in Venkatasubbarao v. Narayana Venkatacharyulu* seems to 
apply to the facts of the present case in so far as the character and the nature of the 

` holding is concerned. There are also two other unreported decisions -of this court 
which are in connection with claims in regard to properties, which were alleged to’ 
belong to a temple, and which may be referred to here, as they go to show as to what 
_exactly the right of the archakas would be in respect of the properties granted to a 
temple for performing nitya naivedhya deeparadhana. In the judgment delivered 
‘by Satyanarayana Rao and Chandra Reddi, JJ. in Appeal “No. 218 of 1946, 
*théy have followed the earlier decision of this Court in Appeal No. 285 of 1945, 
‘wherein the interest of the archakas in the case of a similar nature has been directed 
‘to be settled at 2/3 of the temple lands. This has been again followed in another 
decision made by this Court in C.M.A. No. 8 of 1949, to which I have myself been 
‘a party, and there it has been-held thatthe archakas, similarly situated as in the 
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present case, would be entitled to 2/3 of the net income for performing ‘services ` 
to the temple. Ifsuch be the trend of decisions, viz., that the archakas have a right 
in the lands, although the lands might have been originally granted to’ the temple, 

-it cannot be said that such rights could be summarily disposed of in an applica- 
tion filed under section 78 of the Hindu Religious Endowments Act. It could 
not.have been the intention of the Legislature that where the archakas claim right. 
bona fide in the property said to belong to the deity of the temple, such rights should 
be disposed of without any proper inquiry in a summary manner. ` 


On a consideration of all these facts, I am inclined to hold that the order Ps the 
learned District Judge is not one that could be supported and it has to be set aside 
and it is set aside accordingly. The petitioner will be entitled to his costs in this 
petition. i 


If the archakas have been dispossessed of their lands in execution of any order 
passed by the learned District Judge, it follows that they will be entitled to resto- 
ration of the property. In so far as the petitioner is only one of the archakas and 
the other archakas are appearing by Mr. V. Rangachari, tze benefit of this ordir 
will be available not merely to the petitioner but also to the clients of 
Mr. V. Rangachari who has himself argued the apepal on their behalf as well. 


` Ka k — `. Petition allowed. 
' IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice SarTyANARAYANA Rao AND MR.. Justice 
Racuava Rao. ‘ f 
J. H: Irani (died) and others i .. Abpellants.* 
v. . Pi 
T. s. P.L. P. Ghidambarata Chettiar and others .. Respondents. 
Madras Buildings (Lease and Rent Control) Act (XV of 1946), section 2 (1)—“‘ Building” ' Meaning— 
Site enclosed by compound in which lessee has erected superstructure—tf “ building”. 


Where on the evidence it is beyond dispute that the subject matter of the lease consists of (1) the 
.site under the actual building (a cinema theatre) which belonged to the lessee ; (2) the small sheds 
at one end of the premises and (3) all the vacant space within exclusive of the theatre and the sheds, 
the premises so let is a “building ” within the definition of Madras Act (XV of 1946). Where grounds 
falar pe to buildings are let along with the building they should stand attracted to the opertion 
of the Act. 


Case-law elaborately discussed. 


Appeal from the Judgment and the Decree of the Honourable Mr. Teis 
Subba Rao, dated the 22nd April, 1948, passed in the exercise of the Ordinary 
Original Civil Jurisdiction of the High Court in C.S. No. 479 of 1947. 


T. V. Muthukrishna Aiyar and C. Srinivasachari for Appellants. 


S. T. Srinivasagopalachari, T. Aravamudhu_Aiyangar, D. >. Narasaraju, T. Ti Srinivasan 
and A.W. Rangaswami for Respondents. 


The’ Court delivered the following i 


Jupements :-—Satyanarayana Rao, F.—This is an appeal by the plaintiff against 
the decision, dismissing his suit for recovery of possession of the property specified in 
the schedule attached to the plaint and in the plan. The plaintiff died during the 
pendency of the appeal and his legal representatives, appéllants 2 to 7, are brought 
on record and the appeal is continued by them. 


The dispute relates to a piece of land, on which the Gaiety Theatre stands 
besides other structures. The plan attached to the Plaint is marked as Exhibit P-1 
and it contains the ‘details of the properties sought to be recovered. The property 
in the suit is B X.Y A in the Plan., bounded by Blacker’s Road on the south, 
Dams Road on the west, a street on the north and the land belonging to Casino 
Theatre on the’ east. The space reserved for the > paring of cars at the Ta 





* OS: : Appeal No. 37 of 1948. axe Pph i ; l 27th July, 1951, 
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Theatre is marked CX ¥ D. The Gaiety Theatre isin B C DA. The whole 
property B XY A is enclosed by compour.d walls on all sides with gates ^n the south. 
Besides the superstructure of the Gaiety Theatre in the portion marked B C D A, 
there is what is described as a tiled shed F G H E, which contains a booking office 
and two rooms. Besides these structures, there are certain other:sheds in the n rth 
of the site and other modern convenience for the benefit of those who -witness 
cinema shews. There is alo some open space on all sides of the structure of the 
theatre. l 


All the property excluding the superstructure of the Gaiety Theatre belongs to 
the estate of late Sir Haji Ismail Sait and defendants 2 to 6 in the action are the 
receivers appointed by this Court in C.S. Nos. 280 and 286 of 1939 for the adminis- 
tration of that estate. ‘The first defendant is the owner of the superstructure of the 
theatre and he is also the lessee of the rest of the property, holding the same under 
a lease for seven years commencing from 1st May, 1940 obtained from the then 
receivers of the estate of Sir Haji Ismail Sait with the sanction of the Court. The 
plaintiff is a subsequent lessee who obtained a lease of the said property excluding 
the superstructure from the-said receivers to come into effect after the termination 
of the lease in favour of the first defendant, that is, from 1st May, 1947. Pln- 
tiff claimed vacant possessicn of the property after the superstructure of the theatre 
is removed and mesne profits or damages from the first defendant ; and he sought 
to make the receivers also liable for damages or mesne profits as under the lease in 
favour of the first defendant three months’ time to vacate the pr.mis s was given 
by their predecessors after the termination of the period fixed:in the lease. This 
contention, however, may mot be very material in the view we take of the case. 


The main contesting defendant in the action was the first defendant who claimed. 
that by v rtue of the provisions of the Madras Buildings (Lease and Rent Contro!) 
Act, 1946 (Madras Act XV of 1946),—hereinafter.called the Act—the plaintiff 
was not entitled to evict him from the property as what was leased to him was a 
“ building ” within the meaning of section 2 (1 1) of the Act and that the Court had 
no jurisdiction to entertain and dispose of the suit as the only remedy of the plaint ff 
if any, was.to také proceed ngs under the Act for eviction if proper grounds are made 
out for such eviction. Though as many as eight issues were framed in the suit, the 
main questions considered were the two questions above stated. The suit was tried 
by Subba Rao, J., and the parties adduced no oral evidence, but were content to 
have the suit disposed cf on the documentary evidence in the case. 


The learned Judge, after an elaborate .consideration of the documentary 
evidence and the law bearing upon the subject, arrived at the conclusion that the 
property demised was a “ building” within the meaning of the Act and that in 
view of the provisions of the-Act, particularly, section 7, the Court had no juris- 
diction to decide the suit. 

The view taken by the learned Judge PEAT ig the jurisdiction to entertain 
the suit is not correct in view of the subsequent d ‘cision of a Bench of this Court, - 
consisting of the Chief Justiie and Raghava Rao, J., in Muhammadunny v. Mele- 
purakkal* where it was held that the provisions of the Madras Non-residential Build- 
ings Rent Control Order, 1942, clause 8, did not tak . away the ordinary jurisdiction 
` of the Civil Court to entertain a suit by a landlord for recovery of possession of the 
property in occupation of a tenant and that it is open to a Civil Court to pass a 
decree though it cannot execute the decree and the only remedy of the landlord: 
would thereafter be to take appropriate steps under the provisions of the Madras 
Non-residential Buildings Rent Control Order for eviction. The learned Counsel 
appearing for the first defendant respondent, Mr. Srinivasagopalachari, had 
necessarily to concede that-in view of this decision of a Bench, he would not press 
the point, and in this he is justified as the provisions of the Act of 1946 are in pari 
materia. 

The only question that remains for consideration is whether the finding of the 
learned Judge that the dirst defendant is a lessee of a “ building ” within the meaning 


%. (1949) 1 M.L.J. 452. 
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of the Act and that he could not be evictec in view of the provisions -of the Act is 


correct. The conclusion of the learned Judge on this point, to state in his own words, ` 
is as follows :—` : . . 


“ Having regard to the wide connotation that was given to the word ‘ building,’ the purpose for 
which the Madras Buildings (Lease and Rent Controi) Act was enacted, the nature of the structures 
in the suit premises and the manner in which the eatire premises were being let out and used for 
a number of years, at any rate, from 1914, and the purpose for which the building was taken on rent 
by the lessee from time to time leave no doubt in my mind that the suit premises come*within the 
meaning of the word ‘ building’ under the Madras Buildings (Lease and Rent Control) Act 1946.” 


In order to better appreciate the contentions of the parties, it is necessary to 
state the facts leading up to this action. Lete Sir Haji Ismail Sait was the owner 
of the land and premises known as the Blacker’s Stables, also called Blacker’s Yard, 
near Harris Bridge, the particulars and the boundaries of which can be gathered 
from Exhibit P-3, the-plan attached to Exhibit P-2 of the year 1914. On that land 
at that time (1914) there were ma:onry stalls marked in the plan which were per- 
haps used as stables and there was also intervening vacant space between the stalls. 
All round the property, there were mas nry stalls excepting in the south, wh :re there 
was an entrance to Blacker’s Road. The property extended to Dams Road on the west, 
Blacker’s Road on the south, Meerari Sahib Street on the east and Narasingapuram 
on the north. In 1914, under Exhibit P-2, dated 4th June, 1914, one R. Venkayya 
the Proprietor, of R. Venkayya Bros., a well-known firm of Photographers, obtained 
a lease from the said Sir Haji Ismail Sai: of the western portion of the property for 
a,per od of six. years commencing from 1st May, 1914 with an option of renewal 
for a further term of six years with a view to construct and bu ld a sup :rs'ructure ' 
on the said premises for carrying on cinema business. The ‘lease, Exhibit P-2, 
gives the boundaries of the property demised and even the 1 it included the stable’ 
and the stalls all round except on the south. It will be seen from Exhibit P-3 that 
this property is to the west of the two parallel lines near the arrow where 95 feet 
width is marked in the plan. Liberty was given under the léase not only to build 
a superstructure, perhaps with corrugated zinc sheets, but also to demolish, if neces- 
sary, the stalls to the extent needed. After the expiration of the period of the lease, 
the lessee had to give vacant possession of the premises by removing all superstruc- 
tures, plant, fittings, fixtures, etc., belonging to the lessee. The schedule gives the 
description of the pr perty as vacant land ana premises’ being a portion of the 
premises known as Blacker’s Yard situate and bearing door No. 1/1, Blacker’s 
Road. Except for the stalls all round, the remaining space in the middle was a 
vacant land at that time. The superstructure now known as Gaiety Theatre was 
constructed by the said R. Venkayya, who by 1927 became insolvent and his pro- 
perty became’ vested in the Official Assignee of Madras. There was a further lease 
‘Exhibit P-4), dated 4th May, 1927, granted by the representatives of Haji Ismail _ 
Sait’s estate to the Official Assignee of Madras repr senting the estate of R. Venkayya 
Bros., whereunder a lease for a further perioc of 9 years commencing from Ist 
March, 1926 was granted to the Official Assigneé. Exhibit P-4- (a) is the plan 
ettached to that lease. The Gaiety Theatre is marked red in the plan and the shed 
cr stall belonging to the lessor was marked blue. It would be seen from that plan 
that the.shed on the west of the compound was removed by that time and theré was ‘ 
cnly the motor garage in the north and the shed marked blue on the east. The lease ; 
Furports to demise the lands and the buildings standing thereon ‘belonging to the 
lessor and reference is made to the fact that Venkayya Bros., erected the buildings ' 
known as Gaiety Theatre. There were the usual covenants for: repairs and for ' 
delivery of vacant possession after removing tke structures, etc., after the expiry 
o7 the period of lease. In this lease, it is significant that in the schedule the land | 
is not described as vacant, as under Exhibit P-2, probably because by that time’ 
most of the land was built upon and was occupied by the superstructure of the 
Gaiety Theatre. The schedule starts by saying, oe ' i 


“ All that piece or parcel of land together with the buildings marked A, B, C, D, being a portion 
of premises known as Blacker’s Yard situate and bearing door No. 1/1, Blacker’s Road . ~ ee ere 

tonenn with -the buildings belonging to the lessor; and shown coloured blue in the plaw hereto ‘ 
amexed,” š , - 2 i 
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One Mrs. Piroja Fram Madan of Calcutta purchased the superstructure of the 
“Gaiety Theatre and also obtained an assignment of the rights under the lease, Exhi- 
_ bit P-4, some time before +935, and on 27th June, 1935 under Exhibit P-5 this lady 
obtained a lease for a period of seven years of the property from the executor 
app inted under the wil cf Sir Haji Ismail Sait. This again refers to the piece 
or parcel of land together with the said buildings belonging to the lessor, which is 
descrioed as the demised premises to distinguish it from the superstructure owned 
by the lessee. The terms of the document are similar to the earlier leases and 
this again omits in the description of the property in the schedule the word 
‘vacant? and describes the property as : 


‘all that piece or parcel of land together with the buildings marked A.B.C. and D. being a opr- 
tion of premises known as Ba.cker’s Yard situate and, bearing door No. 1/1, Blacker’s Road, etc.” 


From Mrs. Madan tke present first defendant purchased the superstructure 
and obtained an assignment of the rights under the lease, Exhibit P-5, by.a 
document of 4th January, 1937, Exhibit P-6, for a sum of Rs. 36,000 to carry on 
cinema business which was then a running concern and known as the Gaiety 
Theatre. 7 : 


The estate of Sir Haji Ismail Sait came under the administration of this Court 
in C.S. No. 286 of 1933 and a renewal of the lease of the Gaiety Theatre together 
with an extra vacant site of 35 feet in width marked in the plaint plan as C X Y D 
was granted to the first defendant under the directions of the High Court by the 
then receivers M/s V. Subrahmanyam and A. Bhujanga Rao. The order of the 
Court is Exhibit P-7, Gated 21st March, 1940. The permission granted is in these 
terms :-— ut 

“ That the Receivers nerein be and they are hereby permitted to execute forthwith a renewal 
of the present lease of the “‘ Gaiety Theatre” and include therein about 35 feet of vacant site next 
east of it and now comprised in the compound of the present English warehouse at a monthly rental 
of Rs. 750 plus an additional rental for the vacant site now given and the period shall be not less than 

_ seven years from now.” Í 


The Receivers in obedience to these directions executed on 15th June, 1941, Exhibit 
P-o, a lease. in favour of the first defendant. Here again, in the operative portion 
of the deed it is stated: _ 

* do hereby lease and demise unto the lessee all that piece or parcel of land together with the 
said buildings and compound walls belonging to the estate, hereinafter called the ‘“‘demised 
premises” and more particularly described in the Schedule hereto”. 7 : 
The lease was to commence from ist May, ig4o and to be in force 
for a period of seven years, the rent fixed being Rs. 835 a. month. A distinc- 
tion was drawn in this lease as in the previous leases between demised 
premises, that is the land and the buildings, the title to which was with the lessor, 
and the superstructure of the Gaiety Theatre which was described as lessee’s build- 
ings, for which the lessor had no title. Liberty was given to the lessee to make 
additional constructions both in the vacant space of 35 feet now included in this 
lease and also in the space round about the Gaiety Theatre and there were clauses 
for insuring the buildings and also to give vacant possession after the expiry of the 
terms of the lease. A further period of three months was granted for removing 
the structures, etc., failing which it was provided that if the excess buildings with 
the superstructure were not removed, they should belong to the lessors as part of the 
demised premises without any liability to pay compensation to the lessee. The 
same description ‘ All that piece or parcel of land ’ “is also repeated in this docu- 
ment. The land is not described as vacant land while the 35 feet site was described 
as vacant. l i 


Even before the expiry of the period of lease in favour of the first defendant, 
under the directions of the Court given in the administration suit, the plaintiff 
obtained a lease of the property on 17th February, 1943, Exbibit P-10, for a perioc 
of 13 years and 113 months, commencing from ist May, 1947 at a monthly rental 
of Rs. 835, the lease to come into operation of course, after the termination of the 
previous tease in favour of the first defendant. The terms of this lease are also similar. 
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and this also included: the vacant-space of 35 feet-onithe east. The property is also 
‘described in similar. terms. ‘+The term of the lease in favour of the: first defendant 
expired. in 1947, -by which time:the Act, came into force. He.did not vacate the 
premises after the expiry of the three months’ period eventhough he was called 
upon to do go and the plaintiff thereupon instituted the present suit for the reliefs 
already stated.’ > 7 0 vO pie ree ik 

"The short question for decision is whether the first defendant is a°“ tenant in 
possession ‘of a building ” within the meaning of the Act. He would be-a tenant 
‘of a * building ’.if what was leased to him under Exhibit P-9 was a building within 
the definition contained in the Act. ` A‘ building’ is defined in the Act as meaning 


“ any building’ or hut or part of a building or hut let or to be let separately for residential or 


non-residential purposés and includes: (a) the garden, g-ounds and out-houses, if any, appurtenant 
tò such building, hut'or part of such building or hut and’let or to be let 'along with such building or 
ħut 0, any furniture supplied by the landlord for use in sucti building or hut or part of a building 
or nut. ine Des S abe yee, 

‘This definition is not very helpful in arriving at the meaning of the word ‘ building’ 
as it states that'a building means any building. But, what is 4 building? If we take 
the derivative meaning. of the word ‘ building,’ it means that which is built. It 
may be a wall ;.:it may be a structure not fit for human habitation.; it may be 
anything. and-not necessarily a house. The Legislature could not have intended to 
‘use the word in its derivative sense as it is clear from. the-object of the Act, which 
was to prevent-unreasonable eviction of tenants from residential and non-residential 
buildings.and to control the rents. The inclusion of a hut in the definition. and the - 
other-indications. in sub-clauses (a) and (b) point to the-fact that the word is used 
to denote a structure of the nature of a house:intended for human habitation or for 
using it for non-residential purposes such as carrying on a business. . The word 
* building ° is used in several Acts, English and Indian, enacted for different objects 
and the learned counsel on -both-sides drew- our-attention to some of the decisions. 
Lord Esher, M. R:, gives the definition of a-building as an ‘inclosure of brick or 
stonework covered:in by a roof.” Having regard to the Indian conditions, the 
inclosure. need not necessarily be of. brick or stonework. - It may consist even’ of 
mud walls ; but, it-must, I think; be covered in by a roof. -I think this definition 
accords with. the, ordinary conception of, a building (see Moir v. Williams1. >It is 
difficult to accept’ the view of Cozens-Hardy; M.R., in Waites Executors v. 
Inland Revenue Commissioners,?.that there'need not necessarily be a roof or cover in 
order to constitute a building. He said :— ee : ; 


“ I do not doubt that there may be a. building constructed of wood as well as of brick or stone; 
and that it isnot necessary that there should bea roof or cover . in order to construct a building.” 


‘The observations of the learned Judge were-obiter and the only question that had 
to -be considered in that case was whether an ‘embankment was a -building or a 
structure -used in’ connection. with a building within the meaning of-section 25 (2) 
ofthe Finance Act-of 1910 for the purposes of valuation: Dealing with the-same 
word under thé Calcutta Municipal Act, section 151, ‘the Calcutta High Court 
held in Corporation -of Calcuita v. -Benop Krishna Bose®, that a- boundary or compound 
wall was 'not'a “ building ”? and that thé word was ñot, used in.the Act and-should 
not be interpreted in its derivativé sense. In ‘this decision, the decisions of the 
English -Courts: were exhaustively considered and the view -expressed in- Tresdell-v. 
‘Gay*, that the term ‘ building’ 3 e 

: ‘cannot always be he'd to include every species of,erection on land,’ and that, taken in its 
broadest sense, it very often means only-an-ercction intended for use and Occupation as a habita- 
‘tion, or for sone purrose of trade, manufacture or ornament, constituting’a fabric or edifice,” and 
not merely a wall, a fence; a gate, or the Jike,” > o, E s g z 
was accepted and it was further ‘stated that: `," , : n 
“in this view, a structure can hardly be called a building unless.it is, capable of occupation as 


falling within the residential class ‘or within .the class connected with commercial industry or in 
‘some way or other.” - ; g 





I. (1892) 1 QB. 264 at page 270. A 3. (1910) 15 C. W.N. 84. : 
2. (1914) 3 K.B. 196 at page 201. 4. (1859) 13 Gray 311. 
28 2 72. * i 
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The preponderance of authority,. therefore, in England is in favour of the view 
taken by Lord Esher, M.R., already stated, and the observations of Cozens 
Hardy, M.R., do not seem to be acceptable. Earle, C. J.; in Powell v. Boraston® 
also laid down as follows: . 


“© We are also aware of the immense variety of structures which are sufficient’ buildings, con-- 
sidering the locality ard the use for which they are adapted in that locality. Still, we are of 
opinion that the intention of the Legislature wculd be defeated, ard the words indicating the class. 
of buildings which qualify would be without any effect, if everything which could--be called a 
building was held sufficient. It ought to be in some degree adapted both to be used by man-either 
for residence or for the industry to which the statute. relates, and also to have the degree of dura- 


bility which is included in the idea of a building.” 


The facts of that case are smewhat interesting. The respondent was in 
possession. of a farm of which a few acres, worth more than £10 were within a. 
borough; but there was no building on it. In order to acquire a qualification tọ vote, 
an electioneering-agent erected on that land a shed, made of wood, with four boarded: 
sides and a boarded roof, all cf which were supported by four posts. The question 
was whether it was a “ building ™ so as to confer a qualification to vote within the 
meaning of section 27 of the Reform Act. The revising-barrister held that it was ; 
but the Court reversed that decision. It was merely a ruse to defeat the provisions 
of the Act and to acquire a qualiication to vote. Such devices are not uncommon 
in this country. The shed in cuestion was not intended for the occupation of 
any person and was made of such frail stuff that it could be destroyed at any moment. 
- There was therefore no sort of permanency or it-was wholly unfit for residence. 
It had been held in Baladin v: LaFhan Singh®, that a house in ruins was not a building: 
or a house. Mere compound walls with a gate enclosing a space cannot, in view: 
of the accepted interpretation of the word ‘ building’ in the decisions above cited, 
be ‘considered as a building within the meaning of the Act. The extreme con- 
tention of Mr. Srinivasagopalachari for the respondent was that apart from other 
considerations which ought to enter into the decision of the question, even if we 
take into consideration the compound wall with the gates, that would itself constitute - 
‘a “building * within the meaning of the Act. It is impossible to accept such an 
extreme view in ‘the, light of the decisions above cited. BN EA a 


The definition in the Act includes in it not only a building, but even a ‘part 
of it. A building consists of not only the superstructure but:also'the site on which 
the superstructure stands and’in- which the foundation for the superstructure is 
erected. A mere superstructure dissociated from the site on which it stands cannot 
in law, in my opinion, be considered to be a building. The letting, in the present 
case, of’a piece of land apart from the buildings belonging to the lessor was not a 
letting of a vacant land at the time it was let to the first defendant. In 1914, no 
doubt, the land was vacant land it was so expressly described in the lease. _ But in 
the subsequent leases, the word “ vacant” was significantly omitted. So, in 
substance and in effect, what was let to the first defendant under, the lease, Ex. P.-9,. 
with which alone we are now concerned, was besides the building of the lessor 
the entire property with the compound walls and the gate, there was also the land 
occupied by the superstructure cf the Gaiety Theatre besides the vacant land round 
about it. This land, on whica the structure stands, undoubtedly both in the 
physical and in the ordinary sense, forms part of the building, namely the Gaiety 
Theatre. ; 


Lord Atkinson in Victoria Cëy v. Bishop of Vancouver Island? pointed out that the 
“word ‘ building ° in ordinary par-ance “ comprises not only the fabric of the building, 
but the land upon which it stends.” The point became important in that case, 
because under section 197 (1) of the Municipal Act of British Columbia, every 
building set apart and in use for zhe public worship of God was exempt from Munici- 
-pal rates and taxes while it was permissible to impose a tax upon lands or upon any 
-real property. ` The question was whether the land occupied by a building, St. 





1. (1865) 144 E.R. 408. , 
2. 


g. (1921) 2 A.C. 384. ` 
A.LR. 1927 Al 214. ; 
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Andrew’s Cathedral; dedicated and set apart: for-thé` public worship`of. God was‘ 

exempt from taxation. On`behalf of-the municipality; the ‘conténtion ‘was that: 

thé exemption under section 197'extended only.to the superstructure ‘and not to 

the land on which the superstructure was built ‘and-‘as the land -was taxable, the’ 

municipality ‘Was entitled to levy rates and taxes on the land’ occupied by the 

Cathedral. It was-pointed out in the course of the judgment by the learned Lord : 
. E r AE Bee a ` ‘ar a ae ETE Pi ` e . 

“ It is impossible to conceive the public worship ôf God.being carried on in a building without 
the use of the land which it embraces within its walls, as it is impossible to conceive walls existing 
without’ the support, direct or indirect, of the sail cf the earth. The conception of such things is not 
the less impossible because the Legislature has by statute made the attempt fancifully-to divide for the 
purpose of taxation concrete entities notionally into sections or portions which are presumably .mutu- 
ally-exclusive and independent of each other. Their attémpt will be abortive unless the language 
used:be clear and.plain.. Should it not'be so, one must judge by the meaning of the ordinary language 
used what is the nature of the thing to be dealt with as it is described in that language.” . ; 
It was therefore: held that the ordinary and‘natural meaning of the word “building”? 
included the fabric and the ground on which it stood and.therefore-the exemption 
of the building extended as well: to the site on which it stood. . This‘decision, in 
my opinion, is very helpful to the respondent.. Obviously, the letting of the Jand 
was for the purpose of carrying on'cinema business and it was well known. to the 
parties that the structure of the theatre cwned by the first defendant was already 
there and what was being granted in substance and in effect under the lease was the 
right to continue the structure on the land as‘a:building, as without the land the 
structure cannot stand.: Taking.all:the facts into consideration, what.was leased 
under Exhibit P-9 was the entire property with its compound walls and with the 
buildings. of the lessor shown in the plaint plan, Exhibit P-1} together with the site 
on which ‘the superstructure was erected and. which gave continuous‘support'to the 
building and the other vacant space: round it. .This: undoubtedly. is part of the 
building known as the Gaiety Theatre. So, the lessor. leased not only his building 
but also part of the building-of the Gaiety Theatre under the document.. What 
was leased therefore was not merely a vacant land, the small. shed in the east of the 
site belonging to thé: lessor being only an insignificant portion to be left out of 
consideration altogether, as‘contended on behalf. of the appellant. The object 
of the lease was to'run the cinema business in.the buildings then in existence together 
with the other buildings.uséd' as booking office, office rooms, garages, latrines and 
so on. It is impossible therefore -to escape the conclusion that what was . let to the 
first defendant under Exhibit P-9'was a‘ building.” As pointed out by. the Jearned 
Judge in his finding already: extracted, the nature of the’ structures. im the suit - 
premises and the manner in which the entire premises were being let out ‘and used 
for a number of years‘undoubtedly indicate that it ‘was a building. that was leased to - 
the defendant. `> 12: SaR poe Pa See ee GUA ee 

In the above view, it is unnecessary to consider.the argument of Mr. Muthu- ` 
krishna Ayyar, thé learned Advocate for the appellant whether’ the site, irres- 
pective of the structure of the Gaiety Theatre, could. be rightly considered as 
appurtenant to-the sheds belonging to the lessor., He drew.our attention. to. the 
decisions which have. considered the meaning of the word “ appurtenant” in other 
contexts. The meaning. of'- the word .“ appurtenant’. given inthe, Oxford 
Dictionary is: ce y, s Woe da WL dae aed E ; hn” Noe gd 

“belonging as a property or’ legal right; ` constituting a property or right subsidiary to one 
which is more. important ; appertaining as if by right to ; proper, suited or appropriate to ; relating 
to, pertinent.” >n, a, nee nc an ; , ate i 
That is the. primary meaning of. -the:ċword “ appurtenant.”--In Budhi Mal 
v. Bhati, an appurtenance is defined as, an appendage, an adjunct, or 

something belonging. to another thing as, principal ~ and _ passing ‘as an 
` incident to it. In Trim v. Sturminster®, the learned’ Judge considered ‘the meaning | 
of the word “ appurtenance”’ at pages 515. and 516 and observed that the word ` 
‘ appurtenance’ had never been extended to include land; as meaning a corporeal 


r. (1915) 13 A.L.J. 846 : 30 I.C. 549. ` 2. (1938) 2 K.B. 508. 
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hereditament, which does not fall within the curtilage of the yard of the house 
itself, that is, not within the arcel of thé.demise of the house. That may be so. Ir 
the definition contained in the Act, the grounds and outhouses if any, appurtenan 
to such building are included in the definition. As pointed out in Thomas v. Owen! 
the word “-appurtenance ” hes also a secondary meaning as equivalent to “ usually 
-occupied ” and this was.cited with approval in Woodfall on Landlord and Tenant. 
If from rg14 this entire grovnd was occupied for the purpose of continuing the 
superstructure along with the building belonging to the- lessor and the whole of 
it is treated as one unit, the site may be treated as an appurtenance in the secondary 
sense of the word. . 


Lastly, there is an argument of Mr. Srinivasagopalachari for the respondent 
which was raised by him fov the first time in this Court, viz., that apart from these 
considerations, on the date of the suit the terms fixed under the lease had expired 
and that the first defendant was only a tenant holding over and as the building was 
not removed.as provided by the lease under clause 6 of Exhibit P-9, the building 
became part of the demised premises retrospectively and belonged to the—lessors 
and therefore on the. date of the suit the building was part of the lease. From this 
point of view, ‘undoubtedly, thz eviction of tenant in possession of a building included 
by the operation of clause & in the demised premises would not be warranted. 
The answer attempted by Mr. Muthukrishna Ayyar for the appellant was that the 
words “ excess buildings ” in clause 6 did not take in the lessee’s buildings already 
in ‘existence, that is, the Gaiety Theatre, but only excess buildings constructed 
after the lease either in the £5 feet vacant space newly added or in the other vacant 
space available.. He invited our attention to clause 9 and also clauses 4 and 6 of 
the lease. The scheme of <bis lease as well as the earlier leases was to draw a 
distinction between demised premises which consisted of all’ the property belonging 
to the lessor, the land and the other buildings. The-lessee’s property, that is, the 
superstructure, was always described as lessee’s building and the provision even in 
the earlier leases was that if the building was not removed within three months, 
it should belong to the lessor. In Exhibit P-9, under clause 8, if buildings were cons- 
tructed on the 35 feet space, they should not be removed, but should become the 
property of the lessors after the expiration of the lease without any compensations 
As regards:all other buildinz:, they have to be removed after the expiration of the 
lease at- least within three months thereafter. If not, they become the property 
of the lessor.: The excess buildings, in my opinion, include not only the existing 
' buildings but also buildings that may come into existence thereafter in the space 
outside the 35 feet ground granted under the lease. It must be interpreted in the 
light.of the clauses'in the earlier leases. It cannot: be suggested that if within three 
months the superstructure is not removed, the lessor is under a liability to pay 
* compensation for it as seems co be implied by clause 6 of the lease if the interpre- 
tation put by Mr. Muthukrishna Ayyar were to be accepted. 


Our attention was drawn in the course of the’ arguments to a decision of the 
Calcutta High Court in Prafulla: Chandra Ghosh v. Shaik Shamsuddin®. But: that 
decision would not materially help.either side as the Jand there was specifically 
let for the purposes of building and there was no building in existence on the date 
of the lease on the demised premises, the superstructure of which was owned and 
Possessed by the lessee. The decision, assuming it was correctly cited, may properly 
apply to the situation under the lease of 1914, where for the first itme R. Venkayya 
‘was permitted to construct 2 theatre. It is unnecessary therefore to consider 
some of the propositions therein laid down and to express an opinion.’ e 


The claim against the ržceivers, deferidants 2 to 7, was that the three months’ 
-period granted under Exhibit P-g after the termination of the lease for removing .the 
‘superstructure was not ‘within the competence of the Receivers to grant and therefore 
they should also be made liable for damages. There is no substance ‘in this con- 
tention as under the order of the Court itself the Reecivers were authorised to grant 
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a new E in ‘terms of ‘the ‘old- leasé which undoubtedly. contained a fanaa granting 
a further period of. three months, to vacate-the premises. The plaintiff was un-. 
doubtedly aware of the lease of the first~defendant when he obtained his lease, 
in 1943. He cannot therefore complain that the extension of three months’ period 
contained in Exhibit P- -9 was unauthorised or unlawful. The decision of the learned 
Judge, in my opinion, is correct: “ This appeal fails and is dismissed’with ‘costs of 
Respondent ií (d:1). The appellants will pay costs of'the receivers also» Separate 
sets (calcülated on the ‘amount of ` damages). - 


-Raghava’ Rao, J: —In, this rathér arguable case for- the appellant, | on 
the -principal- . point debated; which. - I- have -carefully considered, since 
reservation of ‘judgment, in. the light - of the learned ' argiiments of counsel 
on both sides, I have on the whole made up my mind that we in appeal ought not 
to disturb the view of the Court below for which there -is enough of sound and 
rational basis in its,judgment. It is true that this is not a case of oral evidence in 
which a trial. Judge’s conclusion, must be: respected on the ground of the special ' 
opportunities which he enjoys of hearing the evidence directly from the box. The 
case no doubt depends-primarily upon a construction of the lease, Exhibit P-9 and 
incidentally too-upon a consideration of -the prior leases.; There was, in fact, no 
oral evidence adduced, and it cannot be said that we sitting in appeal ‘do not com- 
mand the same advantage as the learned Judge below of construing, ‘the relevant- 
documents and arriving at.our own conclusion in reversal of his view, if necessary. 
At the same time we cannot overlook the fact that if in the process of such cons- 
truction we feel ourselves in the position’ that all that we can say is that.the view 
pressed for the appellant is just as possible as the .view adopted, by the learned 
Judge, the reasonable course for us in appeal to adopt is to-confirm the. judgment 
appealed against. The burden after all lies upon the appellant before he can 
succeed to demonstrate: thé, „positive error of the judgment under appeal, especially 
where the question raised is one of construction of a ‘document with reference’ to 
surrounding circumstances on which the Court of first instance. has arrived at one 
possible conclusion which is prima facie reasonable. And this certainly he cannot 
be said to have done merely by making out nicely balanced calculations pointing ` 

eto. the equal possibility of the judgment being. wrong as well as right. In fact 
I may go a step further and remark ‘that whatever the state of my mind at ‘the close 
of the argument, -I-have since arrived at the clear and distinct conclusion that the 
view taken by the Judge below is the only correct conclusion which can -be reached 
in the case. : re 


In answer te the arguricn! of the learned’ counil for the apelin ‘which 
confined itself to` the ‘point'as dealt with by the Court below the learned advocate 
for the respondent has raised another point as well with which it is, in my opinion, 
unnecessary to. deal in ‘the view that we afe'taking-on:the former point:in concur- 
rence with the Court below. The point f for discussion i is really i issue No. 1 in. the 
suit which runs thus : : 


©“ Does Madras Act XV of 1946 apply to vie property leased to 1st defendant sind i is‘he entitled’ to 
claim the benefit of its provisions ?” ` 

The learned Judge -below has- newered the’issué.in favour of the defendant ‘and 
the plaintiff appeals. The learned Judge s sums up the eE ROIR by him 
in support of his conclusion: ‘thus : 

“ Having regard to the wide connotation that-was ‘given to the word ‘ building’? ’, the purpose for 
which the Madras Buildings (Lease and Rent Control) Act was enacted, the nature of the structures 
in the suit premises and. the manner. in which’ the-entire premises were- being let out and uséd-for a 
number of years,,at.any-rate from 1914.and the purpose for which, the building was taken on rent 
by the lessee from time to time leave no doubt in my mind that the \suit» premises come within the 
meaning of the word * Building ’ under the Madras Buildings (Lease and Rent Control) Act, 1946. . 

“I, am also of opinion that the grounds’ enclosed within the boundaries are appurtenant 
to' the “puildings’ owned: by the lessor situated within the boundaries. ie 


Before discussirig’ the soundness of the’ reasoning ‘and of the conclusion of the 
learned Judge it’ is ‘as well that I set out so far’as material to the present wpee.the 
terms of the definition of.‘ building’ in Madras Act XV of 1946: 
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A building ”? means any build:ng or hut or part of a building or. hut, let or to be let separately 
‘for- residential: or non-residential Purposes, ‘and includes— -, 


ayy the: garden, grounds anc. out-houses, if any, ippirtenant. ‘to: ‘sich building, hut, or r part oF . 
snch building or hut'and let or to be let along with such- building or hut? | 


bet "Learned counsel forthe appellant ‘has ‘assailed. the. éoncliision of the learned 
l - Judge, on the basis firstly. that-the subject-matter of the demise has not been cor-. 
rectly ‘appreciated by the leammed Judge below, and secondly and consequentially 
that the language of the definition has not been. accurately applied by him ‘to such 
subject-matter. The first basis depends upon whether as contended by learned 
‘counsel for the appellant what was ledsed out is vacant land essentially with -the 
buildings on -it.'as: appurtenant thereto. | ‘The contention for the: respondent is 
‘that what was leased out is a building in terms of the statutory definition including 
“the ‘vacant -giounds appurtenant: thereto. Argument for; the appellant in this 
“respect, has proceeded toa large extent upon the contents of prior leases. which 
„t'is not; in’ my opinion; necessary to look into. What-is really relevant -is the 
_ lease’, Exhibit. P-9,'on the expiry of which: the present: suit’ for “eviction was: laid. 
“The contents of Exhibit P-g where doubtful and ambiguous may-well:have to be 
‘understood By’ reférencé to the Contents of prior’ leases ‘to’ theextent that these 
latter* throw light: ‘upon the construction’ of: Exhibit- P-9. Looking at all -the 
“relevant ‘evidentiary material ‘it is beyond dispute—in fact, there has been no 
“dispute before us in that reszect between counsel—that the. ‘suibject-matter of the 
-Jease consists of’ (ï) the-site underneath the actual -building known as-“ Gaiety 
` Theatre”? which ‘belonged to the lessee ; . (2) the “small sheds at''one'eñd of the 
“premises ;_ and (3) , all the vacant’ space, “within, exclusive of the ‘theatre’ and -the 
-sheds. The entire -Premises embracing the three portions demised ås -well “as-the 
-Jéssee’s own structure known as “ Gaiety ‘Theatre ” “are described in the- record 
-as “ Blacker’s Stables,” and at the time of Exhibit P-g the Gaiety Theatre having ` 
. become the property, of thé -essee himself ıt was ‘the‘rest of. ‘Blacker’s Stables. con- - 
‘sisting of the three portions just referred to ‘that was let out to the defendant. The 
“question therefore is heth hate was a0 let : oul is a“ < building & within the 
definition ‘of une statute. Boe ee en Moots E . 


“It is. common. ground that as s the greanible a to a R have the object, 
ee the Legislature is to regulate the; letting. out of residential and non-residential 
-buildings 2 alike,and to contr ral the rent.of such buildings and’to prevent unreasonable 
-eviction of tenants therefrom in-the State of Madras. < It-is common ground too that 
‘the preamble which i is said ta be a good means of finding out the meaning of the 
statute and, as it were, a key to the understanding of it may legitimately : be -consulted 
‘to solve any: Ambiguity or to ficd the meaning of words which may have more. than 
“oné’or to keep the'effect of the Act within‘its real‘scope whenever the enacting part 
ig in-any of ‘these” respects | cpen ‘to doubt. (Vide ‘Maxwell, on‘ the interprétation of 
“statutes, Ninth Edni; by S Sis Gillat: Jackson page, 46). For the appellant it is con- 

“tended that the description o the ptemises in Exhibit Pg as well as in prior leases 
‘points to land principally as the subject-matter of the letting and that since the 
-sheds occupy. only an inconsequential part of the entire premises, there is no reason to 
‘suppose that what was let Dut is a building. The dominant’ part of the ‘premises 
` let, it is: urged, is, the vacant space“around the. sheds and not‘the sheds or the 
-site under. the Gaiety ` Theatre. The argument, for the- respondent has been firstly 
that the site under the Gaiety Theatre is itself part of that building let separately 
. from that building itself together with the vacant space adjoining that site, that 
“building, and the.sheds,-:wita the, sheds ‘themselves. “The .purpose of the, letting, 4 
` ‘it is emphasised, was to hel> the’ lessee to run his theatre with greater. facilities 
«i than’before by means of” the vacant space and the sheds. In-support of this branch 
‘of the argument; reliance hes been placed’ on the ruling of the Privy. Council in 
` Victoria’ City v. Bishop of Varcouoer Island} as. showing that land underneath a super- 
, structure must normally be rezarded as part of the building. Secondly it is argued 
for the respondent that the sheds watch are iadonbtedly. part of He) propery demised 
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are within the“ expression “building” in the:Act. The- vacant. space’ let along 
~with .the site under the Gaiety Theatre-and with the sheds; it is argued, must be 
regarded as ground appurtenant, to the buildings.constituted by the site under the 
‘Gaiety ,Theatre\and the, sheds, as contemplated, by..clause (a) of sub-section (1) 
of section 2 ofthe Act.. Thirdly, and lastly, the argument for the respondent. has 
proceeded on the. basis that as the premises let are enclosed by; a compound wall 
the’ site inside-the, wall obviously taken on lease for further facilities for, the running 
of the theatre by way of providing for parking of cars and making furthér structures 
if necessary must together with the wall be régarded as a “ building” within the 
definition of the Act, although’ the space inside the wall is not one covered with a 
roof. That in such circumstances a roof is not necessary to constitute the premises 
inside the wall a building for the purpose of the statute has been urged with reference 
to Waite’s Executors y. Inland Revenue Commissioners’. I am of opinion that the test 
propounded by the learned advocate for the/appellant—whether in a composite 
lease the dominant part of the demise is a building or land—does not really arise 
for consideration in the present-case. I am also of opinion that the three limbs 
of the argument of the advocate for the respondent are correct. 


The description of the premises in Exhibit P-9 as the preamble thereto shows 
sy Ca ` Si i tans A EY 


“that piece or parcel of land lying atand, in No. 1/1, Blacker’s Road more particularly des- 
cribed in the Schedule hereto annexed. and the compound wall and certain buildings standing 
thereon.” ; ' OEE 3 ; : . : 
The description in .the schedule is: . 
“that. piece or;parcel .of land together with the buildinzs being a portion of the premises 
known as Blacker’s Rcad situate-and bearing door No. 1/1, Blacker’s Road etc.” « 
It is urged:by Mr. Muthukrishna Ayyar that the order in which the different parts 
of the:premises demised are described—land and compound wall ‘and buildings, 
as in the preamble, land-together with the buildings as in the schedule—is'significant 
as indicating the relative importance attached by the parties to the.different parts. 
I am not prepared to say that the argument is altogether'without force, prima facie. 
At the same time it seems to me thet.that is a matter of.detail of the form of con: 
veyancing, while what-has'to :be regarded dri the: whole is the substance of the 
subject-matter demised: As observed by the learned Judge ‘below, there is no 
evidence as regards-the condition, nature and extent of the buildings belonging 
to the lessor within the compound wall, and it is difficult-for us‘to say in what pro- 
portion of importance on a splitting up of the premises demised into land and build- 
ings the land and the buildings.would stand in relation to each other. As further 
„observed by the learned Judge, it is sufficient to say that there are some buildings 
within the ‘premises and that from the. year. 1914 down to Exhibit P-g the land 
and the buildings enclosed in the compound wall have been treated as one unit 
and have always been leased out, as one property. These are considerations suffi- 
cient in my opinion to entail failure of the argument for the appeallant as presented 
torus. -> : on f 


‘The. force. of these considerations is however sought ‘to ‘be whittled down by 
Mr. Muthukrishna Ayyar’ by citation of two cases, one reported in Trim v. Stur-- 
minster R. D. C.? and the other reported in Budhi Mal v. Bhati? onthe basis of which 
he urges that the. land around the sheds cannot be regarded a’ strictly within the 
meaning of the’ éxpression “ grounds appurtenant to such building” occurring in 
the definition of the word “ building ” in the Act. The English case was concerned 
with the construction of section 188 of the Housing Act, which provides that “House” 
incladés “any: yard, garden, outhouses, and appurtenances belonging thereto 
’ or usually enjoyed therewith”, In that case there were’a cottage and Io acres 
of land adjoining, it which it was contended together constituted a house within 
the statutory definition. It was held that it was not the cottage together with the 
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whole of the’ ro aċres of land but only the cottagé with its outhouses, yards, curtilage: 
and gardens that constituted: the “ house” within the- definition inasmuch as: the: 
term “ appurtenances ’’ was there-used in its well established legal ‘sense as:including- 


- such matters as outhouses, yards atid gardens and not land as méaning a corporeal 


Te 


hereditament. - In thé Allahabad case the question was whether’a house’ which’ 
was in-thé occupation of a person long before he became an ex-propriétary tenant 
or acquired an occupancy tenancy in the village ‘in which the house was situate was, . 
under the Agra Tenancy Act an “ appurtenance ” to the’holdings in his possession 
so as to render any mortgage of such house illegal. The learned Judge who decided 
ihe case (Tudball, J.) answered the question in the negative and in.so doing observed. 
us: ` -! PY pet > ers A % PE z - 5 š 


OET 


“an ‘ appurtenance” in common parlance and legal acceptation is something belonging to - 


‘another thing as principal and passing as an‘incident to it. It is‘an appendage, an adjunct, an 


accessory or something.annexed to ancther thing more worthy. I quote:this from Webster’s Inter- 
national Dictionary.” —- ae a ene i - ae eo: ‘ 


It will be seen that in these twa cases having regard to the object and purpose of the- 


. Statute the stricter and --primary legal- sense of. the word .“.appurtenance ””' was:. 


adopted by the Court. It must be remembered that the-expression bears a primary: 
as well as a seondaiy sense, and whether oñe or the other is to be applied to the 
expression as it-occurs in a particular statute depends upon the circumstances con- 
nected with the object of the enactment and with the context in which the expression 
occurs. ` Etymologically “ appurtenance ” means “ pertaining ” or“ relating to”; 
and that is the wider sense in which the word may sometimes, have to be under- 
stood and applied apart fron. the stricter sense of “ bélonging to”. Ordinary 
Dictionaries, Law Lexicons as well ‘as cases iri-the ‘books do refer to both the’sensges, 


--and the question which sensé should be ‘adoptéd depends upon the:circumstances. 


of the. particular case’ in- which it arises. . Apart.from the passage’ in Woodfall on. - 
the Law.of Landlord and Tenant and the passage in Thomas v. Qwen} relied upon 

before us by learned counsel for the respondent, I may advert in this connection. ‘ 
to what Bouvier, Wharton and Stroud say -on this- subject. in’ their 7 Lexicons.. - 


According to ‘the first: of. these: authors,. “ appurtenant? means .“ belonging.to, | 
. 8 s > PP ging-to, 


pertaining-to ; .the thing appurtenant must*be. of‘an inferior nature to the thing to 


"+ which it.is appurtenant’? : Vice Baldwin’s. Edition ‘of the Work (1928) ‘at page 81. 
`- Wharton’s Law Lexicon. at: page .63 of the1gth. Edition annotates the.word thus: 


` pages 59.and 60, this is what-we get 3.. : : Hehe Me 


seat in a church to a house etc.” . 


' Farther, the, work illustrates appurténances belonging to/ another ‘thing “thus = 


Tt is fufther „Observed _by- the, author : i “The. ‘word. 


(Touch 94): : 


“ pertaining” or: “$ belonging to”; (see appendant) ; and .of. “ appendant ” at 
“A thing of inheritance’ bélang-ng to ‘another inheritance which is more worthy—as an 
advowson, ‘common etc.}‘which may De appendant to a-manor, common of fishing to a freehold; a 


. “as hamlets. to a manor'and common of ‘pasture, türbary etc., liberties and services, out-, 
houses, yards, orchards and gardens are appurtenant to ‘a’ messuage”.-- cee 
fae at TEE 


and. says further :. ae 


~ + - ` - x- 


we “But lands cannot properly be-saic to be appurtenant to a messuage.” , ee, - 
: ; 3 eE ) ‘d._ £; Appurtenances.’” 
should. be construed strictly ;°- (Re-Peck)? : but it has a_ secondary meaning 


_ ‘equivalent .to “usually occupied with”. (see, Roe v. ‘Siddons)3. In ‘Stroud’s 
‚Judicial Dictionary, Second “Edition, page..108, under. the term, ‘ appurtenances ’” 
. it is said: : peak te fi po Petar at Es 


t 


“And therefore if there be a meszumge or dwelling house and diverse acres of ‘land thereunto 
belonging. called altogether by the nam of Hedges and a grant is made, by. these words of, all that 
messuage with the appurtenances commonly called ky the name “Hedges”. By this grant ‘nothing 
shall pass ‘but the messuages, garden, curtilage and yet, if manor or farm be commonly ca led by 
the name of a messuage thereby the grant of a messuage the whole *manor`or farm may pass. 





I. fies LR. 20 Q:B.D. 225, 2312, 


3. (1888) 22 Q.B.D. 236.per Fry, LJ. . : 
1893) 2 Ch. 315. cre tee , 


II]... IRANI-v. CHIDAMBARAM ‘CHETTIAR (Raghava Rao, F.Y. 233 


It is further ‘said ” (at-page-1og) :“ ‘But the’ word - “appurtenant ” may 
be used in a. sécondary sense as equivalent ‘to such _phrase‘as’““usually : enjoyed 
with”. (Elph. 188) ; Bayley v. Great Western Railway, Company. In this context. 
I may notice the case Hasker-v.-Sution® in which the Court construed a devise of the 
rectory or parsonage of: M with the messuages, lands etc.; thereunto ‘belonging as. 
including . lands usually occupied with the. rectory... At page 199 ‘of the “report the 
rule. as laid by-Eyre, C.J. in an earlier case is thus stated : > 

“Lands will not Fass under: the word ‘ ‘appurtenance” in its strict technical.sense; they will 
pass if it appears’ that a large sense was intended to'be given to it.” 

The Law ‘Lexicon of ‘British India.. ‘by Ramanatha Iyer at page- 80 says “of 
the. expression- “abpurtenance * or‘ “Sapper pelant T “qucHne from ADDON Law 
Dictionary : : . 

“belonging to another thing as principal, as s-hamlefť to another village; giden te to a home; that 
which passes as incidént to the ‘principal thing, a thing used with and related to or dependent 
upon another thing more worthy and agreeing in its nature and quality with the thing whercunto- : 
it is appendant or appurtenant; that which belon3s to something else,‘an adjunct, an appendage.” 

The ‘author proceeds -to observe: ETE is. sometimes used, in the non~ 
techriical sense of“ adjoining ”. : 


‘ 


in my opinion the. word ‘‘' “appurtenant ” occurring in | the dei ton of a ‘build 
ing” in the Act with which we are. concerned is used in the broad, secondary and non- 
technical sensé of “relating ‘to ”’, “ usually: enjoyed or occupied. with * “ and ad- 
joining” just noticed by me. _ The idea ôf the Legislature seems to be that if-grounds. 
appurtenant to the building i in this sense are let along with the building they should 
stand attracted to:the-operation of..the Act. That the grounds should also. be let 
along with the building would not be a matter of specific provision in the definition 
of the statuté, if the primary or Strict-legal’sense of the . word ` “appurtenant.” 
were intended;.as in that, case any thing appurtenant. to another in that sense would 
pass -with it ‘under. the® demise whether’ specifically let or ‘not along with it. It is 
settled law that wher, ¢.a word admits of mote senses than one thiat’sense is to bead- 
opted which best.harnionises with the context and promotes in ‘the fullest manner the 
policy and object. of.the Legislature. The paramount object in construing statutes 
is to,ascertain the legislative.intent and the rule’ of strict construction is-not violated 
by permitting” the words to have their full meaning, or the more extensive of two 
meanings best effectuating the intention. They.are indeed-frequently taken in the 
Widest sense, sometimes in a ‘sense more wide than etymologically belongs or is 
popularly attached to them i in order to carry out effectively the legislative intent, 
or to use Lord Coke’s words “ to suppress the mischief.and advance the remedy. 
(Vide Maxwell on Interpretation of Statutes,.gth Edition, by Sir Gilbert jackson, 
page 280). Bearing the: several considerations adverted to in the foregoing, I have 
no hestitation in es the argument ‘of Mr. Muthukrishna Ayyar’ ‘based upon 
Trim v. Sturminster, R D, C.3 and Budh: Mal v. Bhati*.. =`; 


Now to turn.to the three limbs of. the respondent’s s. ar gument, T: may dispose 
of the second first, adinitting as.it does of a treatment brief and simple: The sheds 
are certainly within thie statutory’ definition of “ building.””: So much was not 
disputed ; nor indeed could it be. Whether the land included” in Exhibit P-g 
is to be regarded as appurtenant to the shed or the sheds being ‘a comparatively 
inconsequential part of the premises demised are to be regarded as: appurtenant 
to ‘the lease was the. matter. seriously debated: With this I have already dealt 
rejecting the appellant’s contention -for'the reasons indicated in the eee So 
I need say no more on this part of the case. 5 


: The first limb ‘of the argument too needs’ no‘ elaborate treatment. It is amply 
Sipperted by the-case in Victoria City v. Bishop of ‘Vancouver Island® cited by Mr.. 
Haass Gopalachari. . It cannot be doubted. too that the. ‘site underneath the 


5 (1883) 26 Ch.D. 4 434 BiT a “4. (1915) 13 ALJ. 846: 30. I.C. 549. 
2. (1824) 130 E.R. 199. .--' 7° - 5. (1921) 2 AG: 384. 
3- (1933) 2 K.B. 508. p . 
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- theatre which would be part-of that building was-let out oaao from the super- ` 
structure according, to, the meaning of, the, word separately which I shall, refer to 
later. ae o BN ae y ' 


“It#mist also be: remembered ieee: with elerne to this limb of the Tes- 
pondent’ s.argument*or the third one with’ which I shall hereafter deal that a- word 
like “* building”: as shown by th= several cases, English and Indian, cited toüs must 
be understood in different senses in different’.statutes and‘ contexts” according to 
the purpose and object of the statute and the context. ' In the context of sub-section - 
(1) of section 197 of the Municipal Act (British Columbia) ‘it was held by-the Privy ` 
Council- applying ‘the golden rale of adherence to. the grammatical and ordinary 
- sense of words laid down by. Lord Wensleydale in Grey .v. Pearson? that the exemption - 
from tax extended not only to the fabric of the building in question but to- the land 
upon. which it stood., It was observed that '; ie 

“the ‘thing most necessary for the.us: of the cathedral as‘a place of: worship which ‘i is the gränd 
„Of exemption from 'taxation-is thzt the congregation which frequents it should be able-to siand or 
kneci upon the ground „embraced within its walls. end forming the floor of it; or sit pechen 
: testing ‘upon-that floor.” . 

‘We'shave in the” present ‘Case “to! see “whether thè ordinary’ theaning . of 
oe building ” which includes the site underneath : as applied © in that “decision is 
applicable -to."the present: case. -Tr find. nothing in the considerations 
connected with -.the. purpose of the statute with which we are concerned ór 
„in the-language to.be found 1n its several provisions which excludes the application : 
of the ordinary: meaning. of the word. “The purpose of the lease was admittedly. 
_to help the lessee to run the theatre of which-he-was the owner with greater facilities: 
“than. ‘before ‘by the ‘use-of. the vacant space, and. it: cannot be suggested that the 
theatre.could have been at-the time contemplated by- the’ parties without. relation 
- ¢o-the ‘site underneath: which would be an-integral. part of the'building as consti- 
-tuting ‘its! very foundation without which ätècould not possibly stand. > As pointed 
out: by..Davis, J., in Benedict v. Ocean Ins. Go.2 the word -*: ‘:building:”’ -nlecessarily . 
“~ embraces the foundation on which. it rests; and“the:cellar-if there be one under 
the edifice is ‘also’ included in. the.term. . The latter: part “of the quotation I may 
mention, is also supported. by the Privy Council decision in St. Nicholas Acons -(Rector, 
and C.,-of) v= London: County Council? to which our attention-has been déawn by 
Mr. ‘Srinivasa ‘Gopalachari. Tt was held in that case that the prohibition of section . 
3 of Disused Burial; Grounds Act, 1884.(47 and 48. Vict.; c. 72) that it shall not be 
` lawful to-erect any-buildings apon. arly disused burial ground except for the purpose ` * 
of enlarging a church, chapel, meeting house, or other places of -worship would . 
_ extend ‘to .an underground: ‘chamber sought .to be’ built’ under. the- surface” ‘of .a 

* church yard, ` cite pe AP ae Ses Tiaa ` Gey tie. 


ad Turning to the thiid and-last ‘bbaitely of the a Be ihe respondent I have 
comé.to. the conclusion that itis also’ well-founded and: must be accepted.’ Before 
dealing with it in detail it is worthwhile considering certain featurés -of the provi- 
sions of section 2 of Madras Act XV of 1946. _ That “ building ” . should be: defined 
by the use of that very wore as meaning)“ any building’ ? seems irideed : curious. 
'- That gnly suggests, in my. opinion, that the ordinary ‘meaning of the word “build- 
“hag i is what is. intended. by the Legislature. The epithet “ -any’” attached to thé 
word ““building” inthe definition is designed to suggest that if there are more 
senses than one in which. ti= word can be understood, the more extensive of the 
. meanings should:be adopted,.end if:there are: more. kinds of: buildings thari one 
` conceivable, any`kind of þuildinz.must.be treated as within the contemplation of the 
Legislature. “ Building ” as observed in Halsbury’s Laws of ‘England, Hailsham’s 
_ Edition; Volume XXVI, page: 335 “is a term of wide significance.” The structure 
need not be fastened to the, ground or: ‘be above: the surface of a street. - 


_ Inthe Concise. Oxford. Dictionary! the word ‘ ‘ building” is annotated at page 
144. 0f the ‘Third Edition as- va, to “ house, edifice.” ---And- £-edifice-? -is + 








5 (1857) 6 HLC. br; 106. a ms ~ g 1928 A.C. 469. , ee 
Baars 389 at 394.” : F Laa 


ime 
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at page “363, annotated as equivalent to “building” (especially a large one). 
In Baldwin’s Edition (1988) of Bouvier’s Law Dictionary at page 141 ‘ building ” 
is annotated.as meaning “ ‘an edifice erected ‘by art' and fixed upon or over_ the soil 
‘composed of stone, brick, marble or wood: or: other proper substance connected 
together and designed for usé in the position’ in’ which it is so fixed.’” This, it will 
be seen, is a very comprehensive annotation. which does not insist on a roof. for the 


structure or om brick or stone in its composition, ` Then in Wharton’s Law Lexicon 


at ‘page “130 of the'1 3th Edition, although it is first stated’ that the sword has been 


‘defined by Lord Esher i in Moir v. Williams! as an enclosure of brick or stone covered, by a 


` roof and said by Parke, J. o ‘in Rex v. Gregory? not, to incl udea a wells 


aA 


it is ‘further pointed oit ‘that the. = 7... 
, “definit'on depends on ‘circumstances and. may | Inclide a reservoir F (Morain v. Morsland” Pie 


The definition of Lord Esher, M.R; ‘is only: a working definition 


de 


` and: not, in my: opinion, - intended : to ‘exclude -in all “cases, „structures 


other than those .made’.of brick, or stone or covered by a roof whether in 


England or in Īndia., The learned Lord- himself. observes that what is a 
building must always be’ a question of degree and circumstances and then proceeds - 


to state that its “ordinary and usual meaning iis a block of brick or stonework 
covered in by a roof’’, This definition of. Lord Esher; M.R., "has come up for adverse’ 
criticism in England in Waites “Executors v. "Inland Revenue Commissioners * ‘where 


-in addition to the -passage fram the Judgment of. Cozens, Hardy, M.R., quoted by 


my learned brother, we have the following passage in the judgment, ‘of Swinfen 
Eady, L.J., at‘page 204 ofthe Report; ` obs 

“The Solicitor-General. contended ‘that the word. was S retrictèd to erections of brick’ or stone 
‘covered bya roof: See Moir v. Widiamst: In my, opinion, such a construction is too narrow. ‘A 
building is not necessarily limited to a structure of'bricks and mortar’. (Per Collins, M.R., in Long 
Eaton Recreation, :Grounds Co. v.' Midland Railway Company®.- Cottages built of wood would certainly be 


included as ‘ buildings’, so also would the barn and stables of a farm though built only of wood and 
thatched with straw.” - 


In my opinion the word ‘ building ` is a more generic word than house, A 
building need have no ‘roof while a house must-have. , A house is, according to 
Tomins’ Law Dictionary, a place of dwelling or habitation which means ordinarly 
that there ‘must’ be .a roof for it which , provides shelter. ~* Of* course neither 
building n nor house need be of brick or stone as I have already remarked. 








It seems, to mé that even if“ building ” generally indicates a structure of brick 
or stone and witli'a ‘roof as defined by Lord Esher, M.R., it may be that definitions 
under special- Acts contémplate a building without a roof and a building not ‘made 
of brick or stone. Such was the case for instance so, far as the need of a roof: ig 
concerned in the decision ‘reported in Public’’Prosecutor v. ` Kalia Perumal Naidu’ 
wherein it was pointed’ out that by section” 3 6f the’ Madras District Municipalities 
Act, Act IV of 1884, ° building” was defined as including a wall. So it was held 
that the word ‘ ‘ building ” in clause (5) of section 186 of'thé Act ‘included mere 
walls built for the purpose of erecting a house and the construction of such walls 
without the licericé of the municipality rendered persons. constructing them ‘liable 
to the penalty prescribed in section.263, even though the house to support which thé 

walls were ,designed had not been built. ¿“Building ”.in the etymological sense 
means ‘' anything built ”. arid there is no-reason why. if that is the-intendment of the 
legislature in-connection with.a-particular enactment, compound wall mathe the 
space insidé may. not be regarded as a building. pog 


Then so far as the need ‘of brick or stone about the structure is IAE there 
is the case in Nandu Mal v. Municipal Comiti; ge , which is rather instructive. 
There the’ facts were’ as Ooni =o E E T 
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The Petitioner constructed, a. wooden’ shed on a piece of ground belonging 
to him within the limits of the Simla Municipality. The shed was roofed by 
tin sheeting, was- mounted on wheels, and was used for sleeping ‘purposes at 
night. No notice of intention to erect it was given to the Municipal Committee.. 2 
The Committeė served the petitioner with notice under section .195 of the Punjab 
Municipal Act, demanding demolition of the- shed. The Petitioner. thereupon. 
moved the shed a distance of six feet, but did not, demolish “it. The petitioner 
was prosecuted under section <19 of the Act, and fined Rs. 10. 


It was held that “a wooden shed mounted on wheels and intended to be a 

fixture to the site is a “ building.” within the meaning of section 3 (2) of the Punjab. 

`- Municipal Act, and that the fect that its construction permits it to be moved from 

one part of that site to another does not render inapplicable to it the description 
‘any hut or shed’.” Reference is madé at page 546 of the Report to. two English 

cases, Stevens v. Gourley? and Richardson v.-Brown®? where structures have been held. 

to be buildings, although made anly of wood and not of masonry. 


í The case of Richard Poweil v. John George Boraston3 which was cited before us: 

for the appellant is one of a shed made of wood and improvised for the occasion 
„of an election as a ruse to avoid ċisqualification as to voting which might otherwise 
result. Such a case is obviously one of fraud upon the statute which required a 
certain house qualification for a borough election. 


That ‘ any building’ in the definition of Madras Act XV of 1946 must also 
refer to a building of any size whatsoever of course goes without saying. The 
inclusion of hut in the statutory d2finition indeed emphasises this view of the matter. 
One wonders whether such incfusion was necessary at all after the expression “ any 
building ”. Apparently it has come in by way of abundant caution and serves only 
to further ‘emphasise the implications of the expression. ‘‘ Hut” according to the 
Concise Oxford Dictionary, page 556, means “small mean house of rude cons- 


- truction.’ 


i 
Then in regard to the expression “‘part of a building or hut” it may be worth- ` 
while; noticing what Jessel, M.R., has said of, houses in Yorkshire Insurance v. 
Clayton4 which :Halsbury, „L.G. aad Lord Brampton pave cited with APPENA in 
Grant v. Langston” : 

“ Formerly houses were built so > that each house occupied a separate site,-but in daa. times a 
practice has grown up of putting separate houses one above the other. They are built in- separate 
flats or storeys ; but for legal and ordinary purposes they are separate houses. Each is stparately 
let and separately occupied, and has no connection with those above or below, except in so far, as it - 
may derive support from those below :nstead of from the ground as in the case of ordinary houses.” 
The idea of the Legislature seems to have been. to go a step further and to include 
within the definition any part of even:an ordinary house or hut not built in flats, 
if let separately from the rest of the-house or hut. “ Separately ”? in the context 
must mean, as is indeed its ordinary Dictionary meaning, “ distinctly from the 
rest of the building or hut.” 


- Bearing these considerations in mind and the purpose of the statute as disclosed 
by the preamble as being to control non-residential as well as residential accommo- 
dation, it seems to me perfecily lear that, having régard to the compound walls 
and the space inside, which although not built upon with a roof might well be used 
for non-residential purposes conrected with the Gaiety Theatre, there is nothing 
unreasonable about the view of the learned Judge below that the whole of the pro- 
perty demised can ne regarded as a “ building ” within the scope of the. statutory 
definition. 

In this view it is unnecessary to ‘consider the further point raised for the res- 
pondent that on account.of the provision in Exhibit P-g that “ if the excess buildings 
are not removed within the three months’ period above-mentioned they shall at the 
—_—————————_- Oo oO 


1. (1859) 29 L.J. C.P. 1. > ' 4. (1881) 8 Q.B.D. 421 at p. 424. 
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expiration of the.period of three months mentioned above belong to the lessors 
as part of the demised premises without any, liability . to pay any. Compensation 
_ to the lessee’, the Gaiety: Theatre’ must: be regarded ' as at least part'of the demised 
promises in: his’ possession so as to entitle him to-a‘coritinuing tenancy in ‘respect 
“of it notwithstanding the expiry of the; term.. The point -was.not raised before the 
learned. Judge in the Court below, and although, to use the language of Lord Watson 
in, Connecticut Insurance Co: v. Kavanagh}, the question’ being one of construction it is 
not only competent but expediént inv the interests of justice for the appellate Court 
to entertain the plea, I must say I am not'satisfied on the-merits of the question. 
that the. intention of the parties in providing as aforesaid was to create-a tenancy in 
respect of the Gaiety Theatre. as contended by the learned advocate for the respond-" 
ent, It seems to me that there. is considerable force in the- argument -for the ap- 
pellant that the-expression ‘excess buildings” occurring in the provision has reference. , 
to the additional constructions which may come into existence after the lease in the 
‘space outside the 35 feet gr ound granzed under the lease and not to the lessee’s build- 
ings adverted to in clause (4) of the later set of covenants in the documents between 
the lessor and the lessee. , It may still be a question at the same time, if Mr. Muthu- 
krishna Iyer’s construction is.to be accepted. whether the effect of the failure on the 
part of the lessee’ to remove the’ building in accordance with the liberty given to 
him by clause (4) of the later sez of covenants will be to, make of the lessee’s 
building property of the lessor and chat too: without aùy liability to pay any com- 
pensation. As already stated, I do not feel called upon to express any final opinion 
upon this’ aspect of, the matter in view of the conclusion that we have reached on 
the- main, point argued in concurrenze with the Court below. |, 


ce are tiat, the- ap peak must ‘be. dismissed “with costs. 


KS... l DR i —_ - a Appeal dismissed. 


IN THE. HIGH COURT OF JUDICATURE AT MADRAS., : 


PRESENT ':—Mr, ~P. V. RAJAMANNAR, Chief Justice AND MR.’ JUSTICE 
VENKATARAMA AYYAR. ~ i f 


Luis Caetano Menzes pie To e TE a " Petitioner* 
‘The State of, Madras... aa va’ X f <; Respondent. 


Madras Prohibition Act (X of ae tizens f. Portis Settlements in India’ residing in Madras’ 
State—Right to issue of liquor permits—Excludirg citizens of, Portuguese and French Settlements in- India from 
category of Soreign nationals—Validity— Constitution of India (1959), Article. 14—Scope. . 


Portuguése ‘settlernents in India though’ geographically situated in India- -must ‘be treated as 
part of the territory of Portugal: ` Foreign rationals would include nationals, of every foreign country 
and it is for theGovernment of the country concerned to decide who bélonged to'a particular nationality. 
It is not open to the Madras State Government to classify citizens of Portuguese Settlements in India 
resident in Madras’ State, along with Indiar citizens for purposes of issue of liquor permits under the 
Madras Prohibition Act. The only classification which will not offend Article 14 of the-Constitution 
would be classification between Indian citizens on the one hand and foreign nationals on the other. 
Any other classification would be discriminatory. It is rot open'to the State Government fo exclude 
the’ citizens of the French and Portuguese Settlements in India from: the general. category “of foreign 
nationals on the ground that the grant of permits to them-might lead to abuse. A Portuguese subject 
born at Sholapur of parents both of whom were born in’ Goa and residing at. Madras is therefore 
entitled to the ‘grant, of a permit as a foreign national. 


Petition praying that in the circumstances stated in the affidavit filed heeaaih 
that the High Court will be pleased io issue a writ of prohibition prohibiting the res- 
pondent herein either directly or through their servants from exercising any of the 
powers derived from the Madras Act X of 1937 and to issue a writ in’ ‘the nature 
of a writ of mandamus directing the- Board of Revenue to issie a permit to the peti- 
tioner herein. Sap : 


2 
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F. S. Vag, P.M V: Srinivascn and R. Natarajan for” the Petitioner, 7 nate 
. The Advocate-General (V. K., Tiruvenkaiachari) for: the Government Pleader,. 
`, (P. Satyanarayanaraju) and Narayazan,Nair.for the State Prosecutor for the respondent, ° 


. The Order of the Court was delivered by .' -; ae 


`- The Chief Fustice--This is an. application’ -by-one Luis ` Caetano `Menzes , 
for -the issue of a writ of prohibition, prohibiting the State of Madras from’ exercising 
any of the powers derived from. Madras" Act X of 1937’ (the Madras Prohibition 

` Act), or to issue a writ of mandamus directing the Board of Revenue to issue a 
permit tothe petitioner.” In th= affidavit in support of the ‘applicatioii,'‘the peti- 
tioner States that he is a. Portuguese subject born at Sholapur of parents both of - 
whom were born in Goa, that h's birth certificate proveshis Portuguese nationality” 

- and his name is inscribed’ in the register of Portuguese subjects maintained at the 
Consulate “at Madras ;' that according to the laws of his country he is entitled ‘to 
all the rights and privileges to which any citizen born in any Portuguese province. 
in Europe is entitled to without any restrictions or limitations’ whatsoever.’ “It is ; 
further stated that after the Macras Prohibition Act’ was extended to the City òf 
Madras, the petitioner, who wes” residing at Royapuram; Madras, applied “to 
the Board of Revenue through the Collector of Madras for a permit for the posses-. 

-sion and‘consumption of liquor stating that he was a Portuguese subject and: he 
was accustomed to partake of forzign liquor for over ‘thirty years ; that under the. 
rules framed under thé:said Act the Board of Revenue is empowered to grant permits. 
and in’so‘granting or ‘refusing the permits the Board of Revenue from time to time 
follows the directions given to the Board by the Government, ‘that the application 
of the petitioner was eventually refused on-the 18th November, 1948, for the reason 
that there was no good ground for exempting him from the provisions of the Act. 
The petitioner alleges that European nationals of foreign States are given’ permits 
without any restriction but persons in the position of the petitioner who are subjects 
of a foreign’ European ‘power like Portugal but who are not Europeans are denied 
the same treatment. This. he charges is discriminatory on the part of the State and 
it is contrary to Article 14 of the Constitution. ee aos ; 

The Assistant Secretary, Board of Revenue, Excise, has sworn to an affidavit 
on behalf of the State, that the State is not concerned with the laws of Portugal 
and the right’of the petitioner under those laws ; and justifying the refusal on the 

. ground that ‘the applicant was treated as an Indian as there was no clea’ proof 
that- he was a non-Indian, — wer 


-At the timé of ‘the ‘hearing of ihe application the learned Advocate ‘brought 
to our notice the latest Government Order on the subject of issue of liquor permits 
(G.O. No. 517, Development, ‘dated 2nd February, 1951). * The, following is the 
material portion of. this ordér : j Ra pS E pa 


“The Government have examinec the various classifications now ‘in force for grant of liquor 
permits and direct that in future applicants for liquor permits should bè divided into,the following ° 


two classes— . aan ; 
(1) Indians and the citizens of the French and’ Portuguese Settlement ‘in India ;. . 
‘(2) t oreign national excluding citizens of the French and Portuguese Settlements in India ; 
- Indians and citizens of.the French and Portuguese Settlements in India should be grantéd permits. 


only in ‘exceptional cases on the production of medical certificates and subject to the other restrictions. 
now in force for the grant of permits tc Indians, permits may be granted to other nationals coming’ 
under category (2) and.who are 21 yeazs. or above as in the case of non-domiciled Europeans with- 
out drawing any distinction between noa-domiciled Europeans and non-domiciled Asians as regards 
the quantity -to bè allowed.” Ae ad A eee ` 
°°; The petitioner’s counsel challenges the validity ‘of the. classification adopted 
` in-this Government Order.. He contends that there could be no warrant for this 
. arbitrary classification according to which the citizens of the French and. Portu- 
guese Settlements in India, that is Settlements of independent foreign countries are 
classéd along with Indian citizens.-- Foreign- national would include -nationals : 
of every foreign country and it.is for thé Government of the country concerned to 
decide who’ belonged to a particular nationality. . - ` ee E TEE 
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The learned Advocate-General did not ‘contest the position that it is for the 
concerned Government to claim any person among its nationals. He brought to our. 
notice the “statement of the law on the subject -in some of the’recent’.text’ books 
on International Law. Jn ‘the Thesis on British Nationality by Clive Parry we have 
the following : : i wpe om eS a 

“The term ‘ nationality ’ is one-belonging, in strictness, rather to public international law than 
to the law of England or the United Kingdom. In the broad sense it connotes the quality of being 
permanently within the personal jurisdiction of a State, whether within or without' the territory of 
that State. Thus the ‘national’ of a State are all those persons, natural.or artificial, which it has 
the right to protect abroad, with respect to whose conduct abroad it has the right to legislate, and 
whom it is under,a duty to receive back into its territory if a foreign State desires to deport them.. 
Who are its nationals, however, is entirely a matter for the ‘law of a State to decide. 


Schwarzenberger in his book on International Law says substantially the same : 

“Tn principle, every sovereign State is free to determine for itself to whom it wishes to grant 
nationality.” -> > ° <> : a . 
The learned author points out that the fundamental basis of a man’s nationality 
is his membership of an independent political community and it is‘a continuing 
legal relationship, between the sovereign State on the one hand and the citizen on 
the other. It is therefore clear that on the allegations made by the petitioner in. 
his affidavit which have not been denied on behalf of the State, the petitioner is a. 
Portuguese national. He would therefore fall prima, facie within the category 
of foreign nationals in the second ‘of the two'classes referred to in the Government. 
Order of and February, 1951. If so, what then is the justification for excluding: 
him from this category because lie happens to be a citizen’ of a Portuguese Settlement 
in India?“ Portuguese Settlements in India thotigh’ geographically’ situated in 
India must be treated as part’of the territory of Portugal. The learned Advocate- 
General was not able to convince us as to how this exclusion can be justified as not 
being discriminatory. The.learned Advocate-General gave us an opportunity 
of looking into the Government file connected with this question. We find therefrom. 
that the view that we are inclined to take, namely, that the only classification which 
will not offend Article 14.af the Constitution’ would be the classification’, betweén 
Indian citizens on thé one Hand ‘and foreign nationals on the other was also taken by 
the departments concerned: but evidently the Government came to a different con- 
clusion and decided to exclude the citizens of the French and Portuguese Settlements 
in India on the ground that the grant of permits to them might lead to abuse. It 
is not clear how it would, but even assuming it would, we do not, think that that 
would be sufficient in law to warrant an arbitrary classification excluding parti- 
cular, foreign, nationals from ,the: general category of foreign nationals. 


We, therefore, ‘must hold ‘that the State was wrong in refusing to grant a permit 
to the petitioner. ` We, therefore, direct the State to dispose of his application in the 
light of this judgment. There will be no order as to ‘costs. Pas 


er ee Directions’ given. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 

Poe, ot i Present :—Mnr. Justice Suspa Rao.. -` me Me 

Munusami Naidu > - ate tee Appellant® ~ 
v % , 1 an = ' P 7 A 5 . ve 

Swaminatha Naidu and others © , > l .. Respondents. . 


: Hindu Law— Joint family—Sudras—Mlegitimate son—Status of—Possession of property for over statutory 
period—Possession if on. behalf of family—Adverse possession. , . ` z HA 
It is true. that the illegitimate son of a Sudra is a member of his family but it is equally settled 
law that he is not a member of the coparcenary. He does not also acquire a right by birth. He is 
not in joint possession with ‘the father. He cannot .claim partition. Accordingly the possession 
of an illegitimate son cannot be deemed to be pcsséssion on behalf of the family consisting of himself 
and his father. “If the illegitimate son was in actual possession of items of property for over the statu- 
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tory period in his own right he acquires a right by adverse possession, The coparceners of the putative 
father cannot claim partition of such property. 

: . Appeal against the decree of the Court of. the Subordinate Judge, :Chingleput, 
in,A.S. No. 322 of 1946, preferred. against the decree of the Court of the District 
Munsif, Chingleput, in O.S. No. 238 of 1944. : 


M. S. Venkatarama Aiyar fer Appellant. i 
T. R. Srinivasan and S. Gopalaratnam for Respondents 
- The Court delivered the followirig 


: *  Juvomenr. —This second appeal arises out of O.S. No. 285 af 1944, a suit filed 
by the appellant for partition of the joint family properties. The plaintiff, first, 
third and sixth defendants are brothers. ‘The third defendant’s sons are defendants 
4 and 5. The sixth defendant’s sons are defendants 7 and 8. The second defendant 
Soundararajulu Naidu is the son of the first defendant’s concubine one Dhanammal. 
Defendants 7 and 8-filed O.5. No. 318 of 1935 against the other members of the 
family for partition of the fem‘ly properties and obtained'a decree. To that suit 
defendants 1, 3°and 6 and the plaintiff were made parties. , The plaint schedule 
properties in the present suit were the properties covered by Exhibits II, XI and B 
in the earlier suit. Defendarts 7 and 8 filed an application for appointment of a 
commissioner for dividing the properties. The plaintiff filed a counter-claiming 
to be in possession ‘of his share. But, the Court refused tò accede to his’ request 
at that stage. The. present. suit is therefore filed for partition and separate posses- 

-sion of the plaintiff” s share. Though the plaint schedule consisted of 5 items, in 
this, appeal we are concernec only with items 1 to 4 of the plaint schedule. Items 
1 and 2 have been in the possession of the second defendant for over the statutory 
period., Item 3 likewise has bean in the possession of the second defendant’s mother 
‘Dhanamal for over- the staiutcry period. The learned District Munsif found 
that Dhanammal and ‘Soundararajulu Naidu acquired rights to the said items by 
adverse possession.’. But'in regard to item 4 the learned District Munsif gave a 
‘decree to the plaintiff for a 1/4th share in the saiditem. But in the appeal the 
learned Subordinate Judge held that the plaintiff would not be entitled to a share 
even in respect of that item as his claim fora share was negatived by the Court in the 
final decree proceedings in the former suit. - The plaintiff has- therefore’ ene 
the above second äppeal. 


“The laned counsel for the appellant fairly aoneeded that he has no case in 
‘respect of item 3 and so too the learned counsel for respondents in respect of item 4. 
‘The dispute therefore centres round items 1 and 2 of the plaint schedule. ‘As afore- 
said, Soundararajulu Naidu is the illegitimate son: of the first defendant -by his 
concubine Dhanammal. There is no finding in this case whether Soundararajulu 
Naiduis the illegitimate son by a continuously kept concubine, though the indications 
are that Dhanammal was thé continuously kept concubiné of the first defendant. 
‘The learned’ counsel for the appellant argued that among Sudras an illegitimate 
son is a member of his father’s family and therefore his possession, must be deemed 
to be the possession of his father and if‘that is the legal position no question of ad- 
verse possession would. arise. To: ‚put in other’ words his contention is that Soundara- 
rajulu Naidu being « a memter of the first defendant’s family, if the first defendant’s 
possession cannot be adverse, the second defendant’s possession also cannot be adverse 
‘to the coparcenary : ‘of which the first defendant is a. member. I, have already - 
pointed ‘out that the foundatian for this argument has not been laid in the Courts 
below. Even on the assumption that the second defendant is the illegitimate son of 
the first defendant by his continuously kept concubine, I find it very difficult to equate 
his possession with that of his putative father. Learned counsel relied upon. the 
decision: of the Judicial Committee in Vellaiyappa Chetty v. Natarajan, where their 
Lordships of the Judicial Committee held that the illegitimate son of a Sudra by a 

continuous concubine has the status of a son, and, if-his father had died avag 
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no legitimate son’ and no separate property, the illegitimate son, though not entitled 
to a partition, is entitled as a member of the family to maintenance out of joint family 
property in the hands of the collaterals with whom the father was joint. It is true 
that the illegitimate son of a Sudra is a member of his family but it is equally settled 
Jaw that he is not a member of the coparcenary. He does not also acquire a right 
by birth. He is not in joint possession with the father. He cannot claim partition. 
From the aforesaid principles it follows that the possession of an illegitimate son 
cannot be deemed to be possession on behalf of the family consisting of himself 
and his father. The learned Subordinate Judge on a consideration of the entire 
evidence held that the illegitimate son was in actual possession of the suit items 
1 and 2 for over the statutory period in his own right and had thereby acquired 
a right by adverse possession. The finding is really one of fact. 


In the result, the second appeal is allowed in respect of item 4. The parties 
will bear their own costs in this appeal. In other respects the second appeal is 
dismissed. No leave. : 


K.S. —— Appeal allowed in part. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :— Mr. P. V. RAJAMANNAR, Chief Justice AnD MR. JUSTICE 
VENKATARAMA AIYAR. $ 


Venkataperumal Naidu -. Appellant” 
v. 7 


M. Rathnasabapathi Chettiar ` = Respondent. 


Transfer of Property Act (IV of 1882)—Righ: of vendor to remain in possession till purchase money was 
paid—No right in usufructuary mortgagee from vendor to remain in possession as against purchaser, ` i 

After the execution of an usufructuary mortgage in favour of the appellant the mortgagor conveyed 
the equity of redemption to the respondent for which the entire purchase money had not been paid. 
The respondent tendered: the amount due to the mortgagee who refused to receive it as money was 
due to him under a subsequent mortgage with respect to the same property, executed before the 
sale in favour of the respondent was completed. In a suit for redemption by the Respondent, 


Held :—(i) though the mortgagor is a necessary party to the suit, failure to add him is not fatal 
as relief could be granted in the suit without affecting rights of parties not on record. i 


(ii) the plaintiff was entitled to mesne profits as the appellant was not entitled to remain in 
possession on the ground that the vendor had not been paid the entire purchase money by the 
respondent. The vendor’s lien for purchase money would not entitle the vendor to remain in possession 
till the purchase money was paid and a mortgagee from the vendor has therefore no. such right. 


Case-law discussed. 


‘ Appeal under clause 15 of the Letters Patent against the decree of Rajagopalan, 
J., dated 3rd March, 1949, in S. A. No. 800 of 1946, preferred against the decree 
of the Subordinate Judge’s Court, Madurai, in A. S. No. 46 of 1945 (O.S: No. 85 
of 1944, District Munsiff’s Court, Madura Town). . : 


K. S. Sankara Aiyar and M. S. Vaidyanatha Aiyar for Appellant. . 
K. S. Ramamurtht Aiyar for Respondent. 


The Judgment of the Court was delivered by 


The Chief Justice—This is an appeal under the Letters Patent. against the 
judgment .of Rajagopalan, J., dismissing a second appeal by the defendant in an 
action for redemption of a usufructuary mortgage for Rs. 650 effectéd under a 
deed dated 23rd September, 1940, by one Syed Ismail in favour of the defendant. 
The mortgage was redeemable at the end of three years. Before the expiry of this 
period, Syed Ismail conveyed the equity of redemption in the mortgage property 
to the plaintiff-respondent by a deed, Ex. P-1, dated 4th August, 1942. It is 
common ground that out of the sale consideration of Rs. 2,900 a sum of Rs, 2,029 
was still due and payable even on the date of the suit. The sale deed which was 
A a a a re 
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executed on 4th August, 1942, was registered only on the 20th October, 1942. Mean- 
while; Syed Ismail had executed another usufructuary mortgage in favour of the 
defendant on 7th September, 1342, to secure a further advance of Rs. 1,000 alleged 
to have been paid on that date. On 14th October, 1943, the plaintiff tendered the 
mortgage amount of Rs. 650 but the defendant refused to accept it. The plaintiff 
followed byan application unde- section 83 of the Transfer of Property Act but 
that petition was dismissed beczuse the defendant refused to accept the -money 
tendered. ‘Thereupon, the respondent instituted the suit out of which this appeal 
has arisen to redeem the usufructuary mortgage of 1940. The District Munsiff of 
Madura decreed the suit and this decision was confirmed on appeal by the learned 
Subordinate Judge of Madura. There was a second appeal which was dismissed 
by Rajagopalan, J. It is against this decision that the present Letters Patent 
Appeal has been filed. j 


Mr. K. S. Sankara Aiyar learned counsel for the appellant pressed upon us 
only two points. The first wes zhat the suit should have been dismissed because 
a necessary party, viz., Syed Israil, the original mortgagor had not been made a 
party to the suit. On this point Rajagopalan, J., held that Syed Ismail was no 
doubt a necessary party in the serse that it would have been much more convenient 
to all the parties if he had been or record but the failure to add him did not prevent 
relief being granted to the parties on record who were entitled in law to such relief 
as could be granted without affecting the rights of parties not on record. 


The other point related ta the plaintiff’s claim for mesne profit from the date 
of the tender of the mortgage money. The arguments of learned counsel for the 
appellant was that inasmuch as zhe entire purchase money had not been paid to 
Syed Ismail, the vendor, he was 2ntitled to continue to be in possession till he had 
been fully paid and as he held a mortgage from the vendor, he could rely upon his 
vendor’s right to remain in pcssession and non-suit the plaintiff in his action for - 
redemption. Before this contzn-ion can succeed the plaintiff’s counsel realised 
that he would have to maintair. that the vendor’s lien for the-unpaid purchase 
money would entitle the vendcr zo remain in possession till he had been paid the 
entire purchase money. In support of this contention, he cited to us an early 
decision of a Division Bench in Subrahmania Aiyar v. Poovan?, in which the learned 
Judges expressed the view that the vendor had a right to retain possession until 
the purchase money was paid end the vendor’s lien extinguished by such payment. 
This view however did not find acceptance in later decisions of this Court—See 
Velayudha v. Govindaswami®, Velazudha v. Govindaswami® and Krishnamma v. Malit. 
In a recent case which came up before Somayya, J., in Poomalai v. Annamalai" 
the learned Judge followed the rulings in Velayudha v. Govindaswami*, and Krishnamma 
v. Mali*, as laying down the cor-ect principle so far as this Court was concerned, ` 
though other Courts have taker-a different view. With respect .we accept the 
law as laid down in Velayudha v. Sovindaswami* and Krishnamma v. Malit. It follows 
that the appellant was not entitl2d to refuse the tender lawfully made by the res- 
pondent because he was not encitled to remain in possession on the ground that 
the vendor had not been paid the entire purchase money by the respondent. 
The appellant would therefore >e liable for mesne profits from the date of the tender 
as his possession must be deemed to be wrongful from and after that date. 


The Letters Patent Appeal fails and is dismissed with costs. 
Meas l Appeal dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PrEsENT :—Mr. P. V. RAJAMANNAR, Chief Justice, AND MR. JUSTICE VENKATA- 
RAMA AYYAR. `’ : ' 


Sri Ravu Janardhana Krishna Ranga Rao Bahadur .. ` Petitioner. * 
v. . i 
The State of Madras represented by the Collector of Srika- ° 
kulam District at Srikakulam and others .. Respondents. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), sections 45, 47 and 50— 
Notification and taking over of impartible estate and deposit of advance, compensation amount— Maintenance-holder 
if entitled to claim as member of joint family treating the compensation amount as joint family property and not 
as impartible property. 


A junior member entitled to maintenance out of an impartible estate has no right to the estate 
or the compensation paid on Government taking over the estate under the Madras Estates (Abolition 
and: Conversion into Ryotwari) Act. The right to maintenance is not attributable to any present 
interest in the estate. When the estate is converted into money the custom of impartibility and its 
incidents will not cease, to apply. A j 


The material time for the purpose of determining the rights of parties would be the date of the 
notification by virtue of which the estate is statutorily transferred to the Government under the Madras 
Estates Abolition Act and at that time a junior member in an impartible estate has no subsisting and 
real interest in the estate except his right to get maintenance in accordance with the custom embodied 
in section 9 of the Madras Impartible Fstates Act. His right of succession in certain contingencies 
cannot be treated as a right to a share in the property during the lifetime of the holder for the time 
being. If at the time of the notification the junior member did not have any right to a share in the 
corpus of the estate, then he cannot contend that after the notification and after the estate had vested 
in the Government he will have such a right. 


The question raised as to the validity of sections 45, 47 and 50 of Madras Estates Abolition Act 
not dealt with as unnecessary in view of the above decision. 

Petition praying that in the circumstances stated in the affidavit filed there-. 
with the High Court will be pleascd to issue a writ of mandamus or any other 
appropriate writ or direction tc the secend respondent therein, namely Chairman, 
Estates Abolition Tribunal, Vizianagaram directing him to distribute to the peti- 
tioner an equal moiety of the compensation money already in deposit and here- 
after to be deposited by the first Respondent State of Madras towards advance 
compensation and interim peyments in respect of the impartible zamindary of 
Bobbili and direct Respondents 1 anG 2 to issue 2 ryotwari patta to the petitioner 
in respect cf a half of the private or home-farm lands comprised in what is known 
as the Impartible Estate of Bebbili in the Srikakulam District. , 


K. Rajah Aiyar, D. Srinivasa Sarma and Ch. Suryanarayana Rao for Petitioner, 


The Advocate-General (V. K. Thiruvenkatachari) for the Government Pleader 
(P. Satyanarayana Raju) for the State. i i 


N. Rajagopala Aiyangar and Alladi Euppuswami for Respondents. 
The Court made the following 


Orper.—The petitioner is the younger brother of the Zamindar of Bobbili, 
the third respondent. In the affidavit filed in support of the petition ‘he states that 
he is a junior coparcerer of the joint family which owned the ancient and impartible, 
estate of Bobbili which was notified under the Madras Estates (Abolition and 
Conversion into Ryotwari) Act of 1948 with effect from 7th September, 1949, that 
on the date when this estate was so notified the joint family consisted of the peti- 
ticner, the third respondent, the fourth respondent the son of the third respondent 
and the male descendants of the petitioner himself, that after the estate was taken 
over by the Gevernment the Government deposited in the office of the Estates 
Abolition Tribunal, Vizianagaram (second respondent).on goth March, 1950 a 
sum of Rs. 8,17,445 towards advance compensation under section 41 of the Act 
and a further sum of Rs. 58,371 under Section 50 of the Act on 14th July, 1950, 
that on and from the notified date the Madras Impartible Estates Act, 1904, should 


ee a 
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be deemed to have been repealed in its application to this estate under section 66 
of the Act, and that having regard to the rights cf the parties and applying the 
general law igncring the rule of impartibility and the rule of primogeniture which 
is incidental thereto he is entitled to a half share of the compensation money remain- 
ing after the satisfaction of the claims, if any, of the genuine creditors of the estate 
and of the maintenance-holders. l 


The petitioner impugns the validity of tle Act previdin g for a distribution of the 
compensation amount in the case of certain impartible estates. The following 
are such provisions : ; 


y “ 45 (1). In the case of an Impartible estate which had to be regarded as, the property of a joint’ 
Hindu family for the purpose of ascertaining the succession thereto immediately before the notified 
date, the following provisions shall apply., j 


_ (2) The Tribunal shall determine the aggregate compensation payable to all the following 
persons, considered as a single group,— : 


(a) the principal land-holder-and his legitimate sons, grandsons and great-grandsons in the 
male line living or in the womb on the‘notified date including sons, grandsons and great-grandsons 
adopted before such date (who are hereinafter called ‘ sharers *); and . 


(b) other persons who, immediately before the notified date, were entitled to maintenance 
out of the estate and its income either under section g or 12 of the Madras Impartible Estates Act, 
1904, ‘or under any decree or order of a Court, award, or other instrument in writing ór contract or 
family arrangement which is binding on the principal land-holder (who are hereinafter called ‘ main- 
tenance-holders ’) : : i$ 


Provided that no such`maintenance-holder shall be entitled to any portion of the aggregate com- 
pensation aforesaid, if, before the notified date his claim for maintenance or the claim of his branch 
of the family for maintenance, has been settled or discharged in full. : 

* *' * x * * 


. (4) The portion of.the aggregate compensation aforesaid payable to the maintenance-holders 
shall be determined by the Tribural and notwithstanding any arrangement already made in respect 
of maintenance whether by a decree or order of a Court, award or other instrument in writing or. 
contract or family arrangement, such portion shall not exceed one-fifth of the remainder referred . 
‘to in sub-section (3), except in the case referred to in the second proviso to section 47, sub-section (2), 


' * ` * x * * * * 


(6) The balance of the aggregate compensation shall be divided among the sharers, as if they 
owned such balance as a joint Hindu family and a partition thereof had been effected among them 
on the notified date, To’ 


7 (1). Every maintenance holder entitled to a portion of the compensation under section 45 
. Shall also be entitled to the grant of a ryotwari patta in respect of a portion of the lands referred to 
in section 12 or 14, as the case may be. i i 7 


(2) The Tribunal shall determine the total extent of the lands in respect of which ryotwari 
pattas may be granted to the maintenance-holders and ‘divide the same among them, and in doing so, 
the Tribunal shall, unless for reasons recorded in writing it considers that it is inappropriate to do so, 
have regard to the considerations set forth in section 45; sub-section (5) and the manner in which 
the compensation payable to the maintenance-holders has been or may be apportioned among them 
under that sub-section : , : i 


Provided that the total extent of the lands granted to all such maintenance-holders shall not 
exceed one-fifth of the extent of the lands in respect of which a ryotwari patta may be granted under 


section 12 or 14: 


e ' oe 
Provided ‘further that where it is found to be inconvenient or impracticable to grant any such 
lands, or to grant any such lands to the full extent to which the maintenance-holder may be regarded 
as entitled, whether on the ground that such a grant ‘will result in the creation of an uneconomic 
holding or for any other reason, the share of the compensation awarded to the maintenance-holder 
may .be increased by such amount as the Tribunal may consider reasonable. 


(3) The lands in respect of which a ryotwari patta may be granted under section 12 or 14, 
after excluding any lands which may be granted to maintenance-holders under sub-section (2), shall 
be divided among the sharers, as if they owned such lands as a joint Hindu famuly and a partition 
thereof had been effected among them on the notified date”. ae: 


‘Section 50 provides for interim payments. ` ; . 


The validity of these sections is impeached on several grounds viz.,-that it was 
not competent of the Provincial Legislature to pass any law on that subject-matter, ` 
because it is not covered by any entry in the State Legislative List or. Concurrent . 
List, that these provisions are on the basis of an arbitrary classification offending 


D 
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against Article 14 of the Constitution and that the scheme of distribution interferes 
with the vested rights of the other members of the family like the petitioner. Mr. 
Rajah Ayyar, however, pressed. upon us at the cutset the position that the compen- 
sation amount represents the equivalent of an ancestral estate to which the incident 
of impartibility can no longer attach after its conversion into money and after the 
repeal of the Madras Impartible Estates Act. Having taken the place cf ancestral 
property and having lost the special feature of impartibility the compensatjon amount 
‘would be partible as between the persons having the right of survivorship based on ' 
the right by birth. So the argument ran. It is on this point we heard the matter 
fully, and in our opinion the petition can be disposed of on the decision which we 
have arrived at on tnis point. 


The argument of Mr. Rajah Ayyar, learned counsel for the petitioner, was that 
with the taking over af the estate by the Government and the repeal of the Impar- 
tible-Estates Act so far as this estate is:concerned and the conversion of the immove- 
able property which constituted the impartible estate into money, namely, the com- 
pensation payable by the Government, the incident of impartibility which attached 
“to the estate should be deemed to have ceased and therefore the compensation amount 
should be treated as the property of the joint family consisting net only of the third 
respondent and his son, the fourth respondent, but ‘also the petitioner and his 
male issue. i X . 

We are unable to follow his argument that the repeal of the Madras Impartible 
Estates Act brought about an extinguishment of the incident of impartibility. 
‘So far as the Bobbili Estate is concerned, it did not become an impartible estate 
by virtue of its inclusion in the schedule to Madras Act Il of 1904. It was an ancient 
impartible estate and the utmost that could be said of its inclusion in the schedule 
is that its impartibility was recognised. Nor are we able to appreciate his argument 
that the custom of impartibility which admittedly attached to the Estate lasted and 
could last only so long as the Estate was in the shape of immoveable property, 
and in particular landed property, and that as soon as the estate or a part of it is 
acquired by the Government the compensaticn amount payable for such acquisition 
must be deemed to be not impressed with the custom of impartibility. Learned 
counsel-was unable to cite any authority even remotely bearing on the questicn. 


It is obvious that only pérsons who have an irterest in the property which is 
acquired are entitled to a share in the compensation awarded on the acquisition 
of the property by the Government (see Halsbury’s Laws of England, second edi- 
tion, volume VI, at page 39). The-réal question in’ this case is whether the 
petitioner and persons like him can be said to have any interest in the estate since 
acquired. The nature and incidents of an impartible estate have come up for 
discussion and authoritative exposition by their Lordships of the Judicial Committee 
on several occasions. It suffices-tc refer to the statement of the law by Sir Dinshaw 
Mulla in Shiba Prasad Singh v: Prayagkumari Debee?: - = 


“ Impartibility is essentially a creature of custom. In the case of ordinary joint family property, 
the members of the family have (1) ‘the right of partition, (2) the right, to restrain alienations by the 
head of the family except for necessity, (3)the right of maintenance, and (4) the right of survivorship. 
The first of these rights cannot existin the case of an impartible estate, though ancestral,,from the 
very nature of the estate. The second is incompatible with the custom of impartibility as laid down 
in Sartaj Kuari’s case? and the First Pittapur case?; and so also the third as held in the Second Pittapur case’. 
To this extent the general Jaw of the Mitakshara has been superseded by custom, and the impartible 
estate, though ancestral, is clothed with the incidents of self-acquired and separate property. But 
the right of survivorship is not inconistent with the custom of impartibility. This right, therefore, 
‘still remains and this is what was held in Baijnath’s case5. To this extent the estate still retains its 
character of joint family property, and its devolution is governed by the ‘general Mitakshara law 
applicable to such property. Though the other rights, which ‘a coparcener acquired by birth in 
joint family property, no longer exist, the birth-right of the šenior member to take by survivorship 
still remains.” - 





1. (1931) 63 M.L.J. 196: L.R. 59 I.A 331: I.A. 83: I.L.R. 22 Mad. 383 (P.C.). 
T.L.R. 59 Cal. 1399 (P.C.). ` Ç . 4. (1918) 35 M.L.J. 392 : L.R. 45 I.A. 148: 
* 2. (1888) L.R.15 LA. 514 LLR. ro Al. ` I.L.R. 41 Mad. 778 (P.C.). : 
272 (P.C.). eee & . 5. (1921) 40 M.L.J. 387: L.R. 48 I:A. 195°: 
3. (1899) 9 M.L.J. (Suppl.) r: L.R. 26 ~ LER. 43 All. 228 (P.C.). : 
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the Privy Council in Collector ef Gorakhpur v. Ram Sundar Mal}. ; 


“ One result is at length clearly shown to be that there is now no reason why the earlier judgments. 
of the Board should not be followed, such as for instance the Chellapalli case Raja Yarlagadda Malli- 
karjuna Prasada Nayudu v. Raja Yarlagadda Durga Prasada*, which regarded their right to maintenance, 

_ however limited, out of an impartible estate as being based upon the joint ownership of the junior, 
member of the family, with the result that these members holding zamindari lands for maintenance 
could still be gonsidered as joint in estate with the zamindar in possession.” - i 

In a later case, namely, Commissioner of Income-tax, Punjab v. Krishna Kishore?, 
their Lordships, after an elaborate review of all the important decisions of the Board 
bearing on the point, observed that the law as declared in Shibprasad Singh v. Prayag- 
kumari Debee* had not been unsettled by the decision in Collector of Gorakhpur v. Ram 
Sundar Mal*. In Anant Bhikapse v. Shankar Ramachandra”. Their Lordships said : 

“ Now an’ impartible estate is not held in coparcenery (Sartaj Kuari v. Deoraj Kuari’, though it 
may be joint family property. It may devolve as joint family property or as separate property of the 
last male owner. In the former case, it goes by survivorship to that individual, among those male 
members who in fact and in Jaw are-cnctivided in respect of the estate, who is singled out by the special 
custom, ¢.g., lineal male primogeniture. In the latter case jointness and survivorship -are not as. 
such in point ; estate devolves by inheritance from the last male owner in the order prescribed by the 
special custom or according to the ordinary law of inheritance as modified by the custom.” : 

In view of the above pronouncements of the Privy Council learned counsel 
for the petitioner could not succeed in convincing us that the petitioner had any 


Subsequent to this statement of the law there were tertain observations made by 


right to the impartible estate or the compensation paid on its acquisition. The’ 


petitioner undoubtedly is entitled to maintenance beth according to the custom and. 
according to the statutory provisions embodied in section g, etc., of the Madras 
Impezrtible Estates Act. But his right to maintenance is not attributable to any 
present interest in the estate. : - : 
‘Mr. Rajah Ayyar was unable to cite any authority for the position that the 
custom of impartibility with all its incidents will cease to apply once the estate is 
converted into money. On the other hand, when proceedings under the Land 
Acquisition Act have been taken to acquire a part ofan impartible estate the ‘pro- 
ceeds have been regarded as maney belonging to a person not capable of alienating 
the land acquired (see Special Deputy Collector, Ramnad v. Rajah of Ramnad’, It is 
difficult to follow the argument that the nature of an estate in any immoveable 
property is changed once it is converted into money. PS 


Taking the o bvious caseofa Hindu widow helding immoveable property with 
the limitations ofa widow’s estate, it cannot be said thatif the Government acquired 
that property the compensation paid therefor would not be subject to the limitations. 
of a widow’s estate and that the widow will have a right of absolute disposal over 
the compensation: In Ramashandra Rao v. Ramachandra Rao*, their Lordships 
of the Judicial Committee refer to the land acquired by the Government for which 
compensation had been deposited as a “piece of land represented by a sum of 
money paid into Court”. The principle that conversion would not alter the 
quality or nature of the estate is of universal application. In England when money 
is paid into Court as the produce of real estate converted by compulsory powers 
it is treated as impressed with the quality of real estate. (Vide White and Tudor’s. 
Leading Cases on Equity, gth edition, page 325). 

In any- event, weare of opinion that the petitioner cannot be deemed to have 
had any interest in the estate at the time of the notification. The material. time 
for the purpose cf determining the rights of parties would be the date of the notifi- 
cation by virtue of-which the estate is statutorily transferred to the Government. 
The simple question is, at that point of time did the petitioner have any subsisting 


2 


and ‘real interest in the estate? The answer must be none except his right to get ' 


maintenance in accordance with the custom embodied in séction g of the Madras. 
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Impartible Estates Act. Of course, the-petitioner will have his right of succession 
in certain contingencies. But one certainly cannot treat this right as a right to a 
share in the property during the lifetime of the hclder for the time being. Ifat the 
time of the notification, the petitioner did not have any right to a share-in the corpus 
of the cstate, then he cannot contend that after the notification and after the estate - 
had vested in the Government he will have such a right. os 8 


In this view it is unnecessary tc ceal with the constitutional issues raised by the 
petitioner concerning the validity of section 45 and connected provisions of the law. 


The application is therefore dismissed. ot 
K.S. oe Application dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
í Present :—Mnr. Justice RAMASWAMI. 


The Corporation of Madras by its Commissioner .. Abpellant* 
v. f 


Mr. A..D. Charles, the present .President and member of the 
General Committee of the Madras Club - -© 4. Respondent. 


Madras City Municipal Act (IV of 1919), section 279—Madras Club—If falls within the ambit of. 


The Madras Club (2 members’ club) dozs not fall within the ambit of section 279 of the Madras 
City Municipal Act. “ Clubs” are not included in section 279 (1) and the Legislature did not 
consider that clubs stood in need of inspection, supervision and services, on the part of the Corporation 
which the issue of a licence under section 279 involves and entails. The club cannot be brought 
within the meaning of “lodging house” ard “ eating house” as members of the public have no 
right of admission. ‘The institution cannot be said to be one where the public can go and have repose. 
Nor can the sale of or preparation for sale of Sood to members bring it within the scope of section 279. 
Accordingly the Corporation could not ask the Madras Club to take out a licence. 


Appeal against the decree. of the City Civil Court, Madras, in O. S. No. 
784 of 1949. ; 
Dr. V. K. John for Appellant. 


O. T. G. Nambiar and E. R. C. Devidar instructed by King and Partridge for 
Respondent. . 


The Court delivered the following 


Jupcment.—This is an appeal preferred against the decree and judgment 
of the learned City Civil Judge of Madras in O. S. No. 784 of 1949. i 


i The facts are: In the city of Madras there is a well known’ Club known as the 
Madras Club extensively patronised by Europeans, consisting of about 400 members. 
This Club is governed by its own bye laws and administered by a Committee. Among 
the amenities provided by the Club is provision for food and lodging in the manner 
stated in the byelaws and on payment of charges specified by the appropriate 
authorities of the Club. Food—breakfast, lunch and dinner—is supplied only to 
members of the Club. They are free however, to introduce guests, provided they 
areover 21 years of age and are of accepted social standing. The wife of a member. 
may, as his guest, stay or take food in the Club even when he is himself not present, 
but, otherwise, no guest is served with food except in the company of the member 
who introduces him. No payment is accepted from the guest; he is merely 
entertained by the member who is charged for the food served to him and the 
guest. No stranger is served with food in the Club. Food is prepared in the Club 
out of the materials purchased out of the general funds of the Club. The charges 
paid by members for the supply of focd are, in turn, credited to the general funds. 


In these circumstances the Corporation of Madras directed this Club to take 
out a licence under section 279 of the Madras City Municipal Act on the foot that 
it comes. within one of the three .categories of' institutions contemplated by 
section 279.. a’ = 
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. The learned City Civil Judze came to the conclusion that this Madras Club 
did not fall within the amkit of section 279 and therefore need not take out 
licence-and decreed’ the suit of the Club. Hence this appeal by the defeated 
Madras Corporation. Be ada o i 

In appeal I am-of the opinion that this Madras Club does not fall within the 
ambit of section 279 of the Madras City Municipal Act for the following three good 
reasons: First of all, the sectior meticulously describes the types of places which 
are hit at by the section. Though -Clubs constitute a well known and distinct 
category of institutions, they are not mentioned as one of these types governed 
by this section 279. The Legislature cannot be credited with such a blissful igno- 
rance as to ignore these Clubs if it had really. intended to make them come within 
the meaning of section 279. On the other hand it seems plain as pointed out 
by the learned City Civil Judg= that had the Legislature intended so, it would have, 
added “ Clubs” to many other names of places found in section 279,(1) and that 
it seemed plain that the Legislature did-not consider that Clubs stood in need of the 
inspection, supervision and services, on the part of the Corporation, which the 
issue of a licence under section 279 involves and entails. Secondly, this Madras. 
Club cannot be brought within the meaning of the first type of institutions, vtz., 
lodging house or eating house. The terms “ lodging house”’ and “ eating house” 
normally connote places to which the members of the public have a right of admis- 
sion and in which they have n> interest otherwise than as mere lodgérs or boarders. 
I have already described the bye-laws and arhenities provided by, this Club and 
it would be outrageous. to descr-be this Madras Club as only a variety of lodging 
house or eating house. Therefore, the learned City Civil Judge has pointed out 
that the matter did not require an elaborate discussion though in fact he has dis- 
cussed the English cases on this subject which support his conclusion. But really 
speaking the discussion of these English cases is not very relevant except to throw 
additional light on this matter bezause we are guided by the language of section 279 
and as I have just now mentioned by no stretch of imagination the Madras Club 
can be described either as a Icdging house or a eating house. Therefore, we have 
to find whether this Club would come within the second category of institutions, 
viz., any place where the.public are admitted for repose. The rules of the Madras 
Club excluding all excepting the members of the Club would show that this Club 
could not be an institution where the public can go and have repose.” The third 
category of institution mentioned in section 279 is a place where food is sold or 
-prepared for sale. No doubt if the expressions are construed by themselves, they 
can be stretched to fanciful lengths and will take in to mention one illustration 
even Vaishnavite temples. On zhe other hand we must remember that the cons- 
truction that should be placed on this third category must be ejusdem generis to be 
of the same variety as the other two categories enumerated above. In-order to 
support this conclusion that iz was a place where food was sold or prepared for 
sale, the argument which was advanced in the lower Court was that the tax officers 
are assessing the Madras Club to sales-tax. But this argument does. not now , 
support the position taken by the Corporation in view of the recent decision of Mack, 
J., in Cosmopolitan Club Madras v. Deputy Commercial Tax Officer’, wherein my 

“learned brother held that the levy of sales tax has nô scope. . 

To sum up this descussion first of all whereas many types of institutions are 
enumerated as coming within section 279, Clubs are not mentioned at all which 
cannot be due to any oversight whatsoever but due to a deliberate reason by the 
Legislature -and secondly, the Madras Club does not fall within any one of the three 
categories of institutions enumerated in section 279. f ae 

-In-the result, the learned City Civil Judge was justified in holding that the. 
Corporation could not ask this Madras Club to take out a licence and rightly decreed 
the suit for the plaintiff Club. ate se 

I affirm the findings of the learned City Civil Judge and confirming his decree 
and judgment dismiss this appeal with costs. E 

K.S. i — ` Appeal dismissed: 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 
Presenr’:—Mnr. Justice Sussa Rao. 


Swaminatha Chettiar and others ` ; .. Appellants* 
: © Oe , 
Nagalingam Chettiar and another .. Respondents. 


Partnership—Suit for accounts of dissolved partnership—Collection charges—When allewable—Interest 
—Right to—Costs—Rule as to. 7 , í 

In a suit for accounts of a dissolved partnership where the defendants have not spent any ‘sums 
for the purpose of collecting the amounts due-to the partnership before the plaintiff left it there is no 
justification for giving compensation towards collection charges. 


Though the ordinary rule in a suit for dissolution of partnership is to-award interest only from 
the date when the amount due from the one to the other is ascertained, in a case where the suit is for 
an account in respect of a dissolved parmership interest may be given even from the date of 
the filing of the plaint, if the circumstances of the éase establish that the other partner was in possession 
of the assets or utilised them for the purpose of his business or was otherwise guilty of laches. Thus 
where the defendants did not take. any steps to collect the outstandings or to pay off whatever was 
due to the plaintiff and instead they continued carrying on the business ignoring the severance of the 
‘plaintiff and even when the suit was filed toak up an attitude which was absolutely unhelpful to the 
plaintiff interest could properly be awarded from the date of the plaint; Case-law discussed. 


Such an attitude adopted by the defendants justifies the trial Court directing the defendants to 
pay the costs of the plaintiff and not directing it to come out of the partnership assets. The appellate 
Court will not interfere with an order for costs unless that order is contrary to any well recognised 
principle of law.. at 7 

Appeal against the decree-of the Court of the Subordinate Judge of Kumba- 
konam in A. S. No. 106 of 1947, preferred against the decree of the Court of the 
District Munsiff of Valangiman at Kumbakonam in O. S. No. 139 of 1945. 


N. Subramanyam for Appellants. 


E. Venkatesam, E. L. Bhaginatha Rao, P. Rama Reddi, V. Venkatarama Reddi and 
Government Pleader (P. Satyanarayana Raju) for Respondents. : 


' The Court delivered the following 
Jupcmentr.—This is'a second appeal against the decree and judgment of the 
learned Subordinate Judge of Kumbakonam, modifying those of the learned District 
Munsiff of Valangiman at Kumbakenam in O. S. No. 139 of 1945. 


The first respondent filed the suit for accounts of a dissolved partnership. 
A preliminary decree was made on the roth July, 1946, holding that the partnership 
was dissolved.on 15th September, 1944, and that the accounts of the partnership 
should be taken from grd February, 1443 to 15th September, 1944. Subsequent 
to the. decree, a Commissioner had been appointed and he submitted a report. 
Various objections were taken to the Commissioner’s. report by both the parties. 
It is not necessary to consider all the objections raised, as we are concerned in the 
second appeal only with four of such objections. . cee tee 


The first objection is that the learned Subordinate Judge was wrong in dis- 
allowing compensation for collections made by the defendants. The Commissioner 
in his report stated that the defendants should be given 14 per cent. of the collections 
as charges. The learned District Munsiff held that the defendants did not incur 
any expenses ‘in regard to the collections and, therefore, they are not:entitled to 
any’ collection. charges. With this view, the learned Subordinate Judge agreed. 
Mr. Gopalaswami Aiyangar contended that the defendants had taken a grave 
risk in supplying goods to old constituents who owed sums to the partnership 
business, and’that they did so only because they felt that that was the only method 
by which they could collect the amounts. He further stated that by so doing 
in efféct, the defendants credited the amounts subsequently paid ‘by the consti- 
tuents against earlier debts, with the result that the debtors of the partnership business 
became their own debtors. But there is the other’side of the picture. It is not 
suggested nor is there any evidence in the case, that the constituents were in involved 
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circumstances and that the debts and - outstandings would have to be written off. 
Instead, there is no evidence in this case to establish that the defendants, because 
of the course adopted by them, lost any money on that account. The defendants, 
who continued the business, recessarily would not give up the earlier constituents. _ 
The continuance of the business and its property would depend upon their keeping | 
. earlier constituents and carrying on the business with them. .In the circumstances 
of the case, what the defendants did was really to their advantage. The business 
they were carying on in partnership with the plaintiff, they continued. There. 
is also no evidence in the.case ic prove that the defendants had spent any additional 
- amounts for the purpose of collecting the amounts due to the partnership before 
the plaintiff left it. In the circumstances, I agree with the Court below that ‘there 
is’ no justification for giving compensation towards the alleged charges incurred 
by the defendants. 2 i yo iy 
‘The second objection relates to interest. The District Munsiff as well as the’ 
Subordinate Judgé awarded interest from the date of the plaint. Learned counsel’ 
contended that the ordinary principle is that in a case.of dissolution of partnership, 
the partners will be entitled io interest only from the date when the amounts due 
from the one to the other is ascertained: In. support of his contention, he relied 
‘upon a decision of the Judicial Committee in Suleman v. Abdul Latif*. There ` 
their Lordships ruled that the decree in a suit for dissolution of partnership and 
accounts should provide for payment of the interest on the amount due only from 
the’ date of the final.decree by which the amount (if any)-is found due and ‘not 
from the date of the plaint. Satyanarayana Rao, J., applied that principle in 
Palla Veerasami v. Bandaru Chitti Naidu®. There, the plaintiff filed the suit for dissolu- 
tion of an existing partnership and for accounts. The learned Judge held that 
he was entitled to interest on the amount decreed only from the date ‘of the final 
decree and not from the daze of the plaint.” The Privy Council distinguished 
their own decision, Suleman v- Abdul Latif in Lala Hakim Rai v. Lala Gangarai*. 
-In that case the suit was brought nearly two years after the dissolution of the 
partnership against a former managing partner, who had been retaining in his 
hands and for his own purposes, the assets of the firm, without accounting for them 
or their proceeds to his partner. The Privy Council held that, in the circum- 
stances, interest is properly chargeable against the accounting defendant, even 
though he has not acted fraudulently. They awarded interest to the plaintiff 
from the date of the-plaint until realisation. When Suleman v. Abdul Latif*, was 
cited, the Privy Council distinguished that case on the following ground : 
“ But that case was -concerned with an ordinary suit for the dissolution and the winding up 
of the affairs of a going partnership.” The present case is widely different. It is a suit brought 
nearly two years after the dissolution cf the partnership against the former managing partner, who 
has been retaining in his hands and for his own purposes assets of the firm without accounting for 
them or their proceeds to his co-par:ner. In such a case interest is properly chargeable against the 
accounting defendant even though he has not acted fraudulently.” 
It is therefore, clear that thovgh the ordinary rule in a suit for dissolution of 
partnership is-to award interést only from the date when the amount due from the 
one to the other is ascertained, in a case where the suit is for an account in respect 
of a dissolved partnership, interest may be given even from the date of the filing 
of the plaint, if the circumstances*in that case establish that the other partner 
was in possession of the assets Dr utilised them for the purpose of his business or was 
otherwise guilty of laches. In the ‘present case, the learned Subordinate Judge 
found on the evidence that i 
_ “though the partnership was dissolved on 1 5th September, 1944, the appellants did not take 
- any steps-to collect the outstanding or to pay off whatever was due to the plaintiff. Instead, they 


‘ continued carrying on the business ignoring the severance of the plaintiff and took up an attitude 
even when the suit was filed which was absolutely unhelpful to the plaintiff.” 


On the aforesaid ground, the learned Subordinate Judge agreed with ‘the learned 
District Munsiff that interest should be awarded from the date of the plaint. 
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I cannot say that the direction of the learned Judge is inconsistent or otherwise 
contrary to the principle. recognised in Lala Hakim Rai v. Lala Gangarai*, In my 
view. interest has rightly been awarded to the plaintiff. . 


The next objection relates-to a sum of Rs. 332-4-6. It appears that this 
‘amount was due to the first defendant from the plaintiff in respect of their dealings 
prior to the starting of the suit business. Learned counsel for the appellants 
contended that this item is an item in the partnership accounts and, therefore, 
the Court should have allowed this item in his favour. But a scrutiny of the 
accounts discloses that this item was not brought into the partnership accounts 
atall. Ex. D-1 dated 12th April, 1943, is an account of the plaintiff in the personal 
account of the first defendant. This amount finds a place in that account. That 
item was brought into the partnership account only under Ex. P-6, dated 21st 
May, 1945. It was held that the parmership was dissolved on 15th September, 
1944. This item therefore obviously cannot form an item in. the accounting 
between the partners. 


` The last objection relates to costs. Learned counsel contended that costs 
of the parties should have been. directed to come out of the partnership assets and 
that the lower Court was wrong in directing the appellants to pay the costs of the 
plaintiff. The learned Judge gave sufficient and valid reasons for awarding costs 
in the manner he did. He followed the correct principle and directed the appel- 
lants to pay the costs because in his view the appellants took up a hostile and 
unhelpful attitude, and even stated that the plaintiff could not maintain the suit. 
Tt is well settled Jaw that the appellate Court will not interfere with an order of 
costs. unless the order of the Subordinate Court is contrary to any well recognised 
_ principle of-law. 
In the circumstances, I do not see any reason for interference in second appeal. 
The second appeal is dismissed with costs. No leave. f 
K.S. i — Appeal dismissed. 


|THE SUPREME COURT OF INDIA]. 
7 ` [Civil Appellate Jurisdiction]. 
Present :—S. Fazi, ALi AND VIVIAN Bose, JJ. 


Gur Narain Das and another i .. Appellants* 
v. í ` 

. Gur Tahal Das and others 2 4 .. Respondents. 

Hindu law—Partition—Tests—Sudras—Illegitimate sons—Right to partition—Nature and extent of. 


Where the evidence shows firstly, that two Hindu brothers B and N lived in separate houses, 
secondly, that they paid separate chaukidar: taxes and thirdly that B used to get grains and money 
from N from time to time and the correspondence mentioned examining of accounts and adjusting 
.of shares the. proper conclusion to arrive az is that though there was no partition by metes and. 
bounds the two brothers were divided in status and enjoyed the usufruct of the properties according 
‘to their respective shares. 


The illegitimate son (of a sudra) does not acquire by birth any interest in his father’s estate and 
he cannot therefore demand partition against Lis father during the latter’s life-timie. On His father’s 
death the illegitimate son succeeds as a coparcener to the separate estate of the father along with the 
legitimate sons with a right of survivorship 2nd is entitled to enforce partition against the legitimate 
sons. On a partition between a legitimate and illegitimate son, the illegitimate son takes only one 
half of what he would have taken if he wasa legitimateson. He can enforce partition where the father 
was separate from his collaterals and has left separate property and legitimate sons. The illegitimate 
son is a co-sharer and unless exclusion and ouster are pleaded and proved he is entitled to partition 
though he is not in possession. 


On appeal from the Judgment and Decree dated the 9th April, 1947, of the 
High Court'of Judicature at Patna (Manohar Lal and Mukherjee, JJ.) in First 
Appeal No. 68 of 1944 arising out of Judgment and Decree dated the 23rd 
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December, 1943, of the Court of the First Additional Subordinate Judge, Gaya, im 
Suit No. 4 of 1941. 


Gurbachan Singh, Senior Advocate (Manohar Lal Sachdev, Advocate with him) 
for Appellanis. ‘ : i 


S. B. Jathar, Advocate tcr Legal Representatives of Respondent No. 4. 
(Mahani Kuldip Das). 235 x RANE: 


The Judgment of the Ccurt was delivered by 


; Fagl Ali, 7.—This appeal arises out of a suit for partition which was dismissed! 
by the trial Court but was decreed by the High Court of Patna on appeal. The 
material facts of the -case are oriefly ås follows :— st 


One Rambilas Das had 2 sons, Budparkash Das and Nandkishore Das. Nand- 
kishore Das had several sons, tre plaintiff, Gurtahl Das, being one of his illegitimate 
sons. The present suit was brought by Gurtahl Das against 4 persons, namely, 
Gurnarayan Das and Jai Narayan Das, sons of Nandkishore Das ; Shibtahl Das,, 
who was alleged to be one of tue illegitimate sons of Nandkishore’Das ; and Mst. 
Rambholi Kuer, wife of Nanaksharan Das, one of the sons of Nandkishore Das. 
© Another person, Kuldip Das, wko was the daughter’s son of Nandkishore’s brother, 
Budparkash Das, intervened in che suit after its institution and was’ impleaded as. 
the fifth defendant. After the death of the second defendant, Jai Narayan Das, 
his wife, Surat Kuer, was -brcught on record. i x 


` . The plaintiff’s case was that Budparkash Das and Nandkishore Das formed: 
. a joint Hindu family, and that Budparkash Das, died without any male issue in a 


state of jointniess with his brozher, Nandkishore, with the result that the entire ` 


joint family property devolved on him. Subsequently, disputes arose regarding 
the management and enjoyment of the properties among the plaintiff.and the 
defendants, which compelled the plaintiff to institute the present suit for partition. 
The plaintiff alleged that the parties were Sudras and belonged to the Nanak Shai 
sect of Fakirs, and that.he and the third defendant, Shibtahl Das, were dasiputras 
of Nandkishore Das by a concubine, and Jai Narayan Da’ and Gurnarayan Das. 
were also dasiputras of Nandkishore by another concubine. 


The suit was contested mainly by the first defendant, Gurnarayan Das, and! 


Mst. Surat Kuer, on the following pleas :—Firstly, that the suit was not maintain- - 


able as a suit for partition, because the plaintiff was never in possession of the 
properties of which he claimed partition, secondly, that the family of the defendants. 
were not Sudras but Dwijas and an illegitimate son could not sue for partition; 
thirdly, that the defendants did not form a joint Hindu family with the plaintiff 
and Shibtahl Das, fourthly, that Mst- Rambholi Kuer was not the widow of Nanak- 
` sharan Das, and fifthly, that the plaintiff and Shibtahl Das were not sons of Nand- 
kishore Das. The case of Mst. Rambholi Kuer was that the parties were Dwijas. 
and not Sudras and defendant No. 5, Kuldip Das pleaded to the same effect and 
further alleged that Budparkash Das was separate from Nandkishore Das, that 
although they did not divide the-properties by metes and bounds, they used to divide: 
the prodluce half and half, arid that he was in possession of his share of the pro- 
perties as the daughter’s son cf Sudparkash Das and they could not be made the 
subject of partition. Shibtahl Das supported the claim of the plaintiff. 


-_ The trial Court dismissed -he suit, holding’ among other things, (1) that the- 
plaintiff not being in joint possession of any of the properties the suit for partition 
was not maintainable, (2) that the parties were Sudras, (3) that Budparkash Das. 
and Naridkishore Das were joint end not separate, (4) that the plaintiff had no cause: 
of action, and (5) that Shibtahl Das had not proved that he was the son of Nand- 
kishore. Against the decision of the trial Court, the plaintiff preferred an appeal. 
to the High Court at Patna and Kuldip Das filed a cross-objection contesting: 
the finding that Budparkash was joint with his brother, Nandkishore. The High 
Court reversed the decision of the trial Court and held (1) that the parties were 
Sudras and not Dwijas, (2) that Budparkash died in a state of separation from his. 


t 
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brother, Nandkishore, and (3) ‘that no suit for declaration of titlé was necessary 
and the plaintiff’s failure to pay sufficient court-fee should not stand in the way of 
suitable relief being granted to him. Both the High Court and the trial Court 
found that defendants Nos. 1 and 2, Gurnarayan Das and Jai Narayan Das, were 
the legitimate sons of Nandkishore Das. On the above findings, the High Court. 
passed a preliminary decree directing that separate allotments of the properties 
should be made to the plaintiff and the defendants excepting Shibtahl Das. 


It was contended before us on behalf of the first appellant that the finding 
of the Courts below that the parties were Sudras was not correct and should be set 
aside. This contention must, however, fail, since we find,no good reason for de- 
parting from the well-established practice of this Court of not disturbing concurrent 
findings of the trial Court and the first appellate Court. In the present case, 
the finding that the parties are Sudras is largely based on the oral evidence, and. 
the learned Judges of the High Court in arriving at their conclusion have not over- 
looked the tests which have been laid down in a series of authoritative decisions 
for determining the question whether a person belongs to the regenerate community 
or to the Sudra community. 


The next question which was very seriously debated before us was whether 
Budparkash Das and Nandkishore Das were joint or separate. On this question 
the two Courts below have expressed conflicting views, but on a careful considera- 
tion of the evidence before us, we are inclined to agree with the learned Judges of 
the High Court, who after reviewing the entire evidence have come to the con- 
clusion that Budparkash Das died in a state of separation from Nandkishore. It 
will be material to quote here the following extracts from the judgment of the trial 
Judge in which he sums up the evidence on this question :— 


“ From the oral evidence on the record, this much is quite clear that Budparkash lived in a 
separate house and used to get crops. This defendant (defendant No. 5, Kuldip Das) has also filed: 
Exhibit B (2) chaukidari receipt for 1936 (Register No. 283) and Ex. C-1 (copy of Assessment 
Register showing No. 284 in the name of Budparkash) which may go to show that possibly Bud- 
parkash was paying separate chaukidari tax. The defendant No. 5 has also filed some letters marked. 
A-1, A-5, A-4, A-6, A-10 and A-12, which not only show that this defendant is related to the defend- 
ants’ family, but also that grains and money were offered to him from time to time. But none of 
these documents clearly show that there had been partition between Budparkash and Nandkishore 
or that the defendant No. 5 ever came in possession over any property, as being the heir of Bud- 
parkash. Ofcourse, there is some oral evidence to support him. But I do not think, on considering 
and weighing the evidence that.separation of Budparkash from Nandkishore has been proved. The 
learned pleader for the defendant No. 5 has urged that the circumstances considered in the light of 
the ruling reported in Behar Report, Volume 4 (1937-38) Privy Council, at page 302, would support 
the defendant’s case, as there was defined share of Budparkash and Nandkishore in the Khatyan 
(Exhibits G-1 and G-2). I am not prepared to agree with the learned pleader on this point, as there 
is not a scrap of paper to show that Budparkas» or even after him Kuldip Das separately appropriated 
the usufruct of any property, or ever Budparkash showed any intention of separation. I expect 
that if Budparkash had separated, at least on his death the defendant No. 5 would have maintained 
an account book of his income-fram the properties in dispute, specially as he lived at a distant place.. 
He does not appear to have ever cared to look after the property or demand accounts from his alleged 
co-sharers.” > = t 
This summary of the evidence shows firstly that the two brothers lived in separate 
houses, secondly, that they paid separate chaukidari taxes, and thirdly, that Bud- 
parkash used to get grains and money from Nandkishore from time to time. The 
trial Judge has also observed that the khatyan , Exhibits G-1 and G-2 record the 
defined shares of the two brothers, but the printed record shows that Exhibits G-1 
and G-2 are mere rent receipts. As the khatyan was not printed, we sent for the 
original record and found that the entries in the khatyan which are Exhibits F-1 and 
F-2 have been correctly noted in the judgment of the trial Court. It seems to us 
therefore that the findings which we have set out give greater support to the oral 
evidence adduced on behalf of defendant No. 5 than to the evidence adduced by the 
other parties, and that being so we think that the finding of the High Court must be 
upheld. We were greatly impressed by several letters of Exhibit A series, which 
have been found to be genuine by both the Courts below. The genuineness of the 
‘letters was attacked before us, but we find no good reason for reversing the find- 
ings of the trial Judge and the High Court. In one of these letters, Exhibit A-10, 
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Nandkishore. Das writing to Kuldip on the 12th June, 1934, states that he was. 
sending 25 maunds of rice, 7 maunds of khesari and rupees seventy-five and then 
adds + l 
“ I have got with meall the accounts written, which will be explained when you will come» . 

and you will render a just account o? your share when you come.’ 
In another letter, Exhibit A-rz, which was written by Nandkishore to aD on 
the 15th October, 1936, the former states : 

` -e I wrote to you several times to adjust account of your share, but you did not do so-uptill 
now. I write to. you to come and examine the account of your share. I have not got money now. 
If you have got time, then come: -fcr a day and have the account adjusted and take what may be 
found due to you.’ 
Tt seems to us that ïf the paries, were really joint in the legal sense of the term, 
there was no question of examining the accounts and adjusting them, and there 
would have been no reference to the share of Kuldip in the produce or the money 
collected. The proper:conclusion to be arrived at is, as the witnesses for defendant 
No. 5-have stated, that though there was no partition by metes and bounds, the 
two brothers were divided in status and enjoyed the usufruct of the properties 
. according to their respective shares. Several witnesses were examined on behalf 
of défendant No. 5, who have stated from their personal knowledge that the 2 brothers 
lived in. separate houses, were separate in’ mess and the produce was divided 
between them half'and half. Tt seems to us that the findings | of the High Court 
as to the separation of the 2 brothers must be upheld.. 


‘The third contention urged on behalf of the appellants, ya to the ques- 
tion whether the plaintiff is entitled only to maintenance or to a share in the pro-, 
perties left by Nandkishore Das. The rights of an illegitimate son of a ‘Sudra are 
considered in Mitakshara, Ch. 1, S. 12, whith ‘is headed “ Rights of a son by a 
female slave, in the case of a Sudra’s estate.” This text was fully considered by 
the Privy Council in Vellaiyappa v. ld and the conclusions derived therefrom: 
‘weré summarised as follows :— 

“ Their Lordships are of opinicn that the Terna son ofa Sudra by a continuous concubine’ 
has the status of a son, and that he is = member of the family; that the share of inheritance given to , 
him is not merely in lieu of maintenance, but in recognition of his status as a son ; that where the 
father has left no separate property andino legitimate son, but was joint with his collaterals, the illegiti- 
mate son is not entitled to demand a partition of the joint family property i in their hands, but is entitled 
‘as a member of the family to maintenance out of that property.” 

This statement of the law, with which we agree, niay be E AEE by three 

other well-settled principles, these being firstly, that the illegitimate son doés not 

acquire by birth any interest in his father’s estate and he cannot therefore 

‘demand partition against his father during the latter’s lifetime, secondly, that on 

his father’s death, the illegitimate son succeeds as a coparcener to the separate estate 
- of the father along with the legitimate son(s) with a right of survivorship and is 

entitled to enforce partition against the legitimate son(s),- and thirdly that* on a 
`. partition between a legitimate and an illegitimate son, the illegitimate son 
takes only one-half of what he would have taken if he was a legitimate son: 


It, seems to us that the second proposition enunciated above follows from 
the following passage in the Mitakshara text :— 

“ But after the demise of the facher, if there be sons of a wedded wife, let these brother allow the 
son of the female slave to participate for half a share.” 
If therefore the illegitimate son is a coparcener with the legitimate son of his 
father, it must necessarily follow that he is entitled to demand partition against 
the legitimate son. There can be no doubt that though the illegitimate son can- 
not enforce partition during the father’s lifetime and though he is not entitled to 
demand partition where the -ather has left no ‘separate property and no legitimate 
son but was joint with his callaterals, he can enforce partition in a case like the 
present, where the father was separate from his ‘collaterals and has left separate 
property and legitimate sons. 


I. "(1981) 61 M.L.J. 522 = L.R. 58 LA. 402: A.LR. 1931 P.C. 294 (P.C.). 
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The last point put forward on behalf of the appellants was that the 
plaintiff not being in possession of the properties: which are the subject of the 
suit, he cannot maintain a suit for partition. This contention “cannot prevail, 
because the plaintiff is undoubtedly a co-sharer in the properties and unless exclu- 
sion and ouster are pleaded and proved, which is not the case here, is entitled to 
partition. i 


Thus, all the points urged on ‘behalf’of the appellants fail, but, in one 
respect, the decree of the High Court must be modified. To appreciate this, 
reference will have to be made to the following statements made by defendant 
No. 5 in paragraphs 8 and 11 of his written.statement :— : 

“8, That this defendant holds moiety share in jagir and kasht lands. Mahanth Budparkash 


Das was living separately in the northern house allotted to him and the southern portion was allotted 
to the thakhta of Nandikishore Das, the smallest house divided into 2 havelis. 


11, That this defendant has nothing to do with the eight annas interest in the properties given 
in schedule other than C and D relating to jagir and kasht lands, which rightfully belonged to Nand- 
kishore Das and has no concern with the properties noted in those schedules.” ~ 
Paragraph 11 is rather ambiguously worded, but it was conceded before us by 
the counsel for defendant No. 5 that the latter had no claim to any interest in 
the properties set out in schedules other than schedules C and D. Such being the 
purport of paragraphs 8 and 11, the decree should provide that defendant No. 5 
will be entitled only to a share in the properties set out in schedules C and D and 
will have no share in the properties set out.in the other schedules. Subject to this 
modification, the decree of the High Court is affirmed, and this appeal is dismissed. 
There will be no order as to costs. i 


Agent for Appellants: Naunit Lal. ` 
Agent for Legal Representatives of Respondent No. 4: R. N. Sachthey. 


K. S. Subject to modification of the decree’ 


appeal dismissed. 
[THE SUPREME COURT OF INDIA] 
[Civil Appellate Jurisdiction. ] 
Present :—S. Fazi Aur, B. K. Muxueryea AnD S. R. Das, JJ. 


Nar Hari Shastri and others .. Appellants * 
v. : : 
The Shri Badrinath Temple Committee through its Special 
Officer (Secretary) .. Respondent. 


Temples—Public temple—Right of Hindus to worship in—Pandas—Right of entering temple along with 
their _yajmans and to gifts made to them by their yajmans within the temple—Nature and extent of—Trustees of 
temple—Righi to regulate. - 


U.P. Sri Badrinath Temple Act (XVI of 1939), Section 3 (b) and bye-laws framed under section 25 (1)— l 
Scope and effect. 4 f 


Once it is admitted that the temple’ (like the Badrinath temple) is a public place of worship of- 
the Hindus, the right of entrance into the temple for purposes of ‘darshan’ or worship is a right which 
flows from the nature of the institution itself and for the acquisition of such rights, no custom or 
immemorial usage need be asserted or proved. As the Panda as well as his clients ( yajmans) are both 
Hindu worshippers, there can be nothing wrong in the one’s accompanying the other inside the temple 
and the fact that the pilgrim, being a stranger to the spot, takes the assistance of the Panda in the ` 
matter of darshan or worship of the deities or that the Panda gets remuneration from his client for 
the services he renders, does not in any way affect the legal rights of either ofthem. In law, it makes 
no difference whether one performs the act of worship himself or is aided or guided by another in the 
performance of them. Ifthe Pandas claim any special right which is not enjoyed ordinarily by mem- 
bers of the Hindu public, they would undoubtedly have toestablish such rights on the basis of custom, 
usage or otherwise. 


This right of entry into a public temple is, however, not an unregulated or unrestricted right. 
It is open to the trustee of a public temple to regulate the time of public visits and fix certain hours 
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of the day during which alone members of the public would be allowed access to the shrine. The 
public may also be denied access to certain particularly sacred places, e.g., the inner sanctuary or as 
it is said the ‘ Holy of Holies’ where che deity is actually located. Quite apart from these it is always 
competent to the temple authorities zo make and enforce rules to ensure good,order and decency of 
worship and prevent overcrowding ia a temple. Good conduct or orderly behaviour is always an 
obligatory condition of admission imio.a temple. ; 

The Pandas’ right of entering the temple along with their yajmans is not a precarious or a permissive 
right depending for its existence upcr the arbitrary discretion of the temple authorities ; it is a legal 
right in the true sense of the expression but it can be exercised subject to the restrictions which the 
temple committee may impose in good faith for maintenance of order and decorum within the temple 
and for ensuring proper performance of customary worship. The Pandas are entitled to a decla- 
ration as to the existence of such right. eo 2 

Even if gifts made within the temple and intended for the benefit of the donee (Panda) personally 
cannot vest in the temple under section 4 of the U.P. Sri Badrinath Temple Act the Temple 
Committee in exercise of their powers to make bye-laws conferred by section 25 of the Act, can frame 
a rule that no such gifts should be allawed to be made within the temple and whatever gifts the pil- 
grims might choose to make in favour of any persons which is unconnected with offerings to the deity, 

~ must be.made outside the temple precincts. For the purpose of preventing overcrowding within the 
temple and to ensure order, decency and worshipful behaviour on the part of those who enter into 
it, the temple committee was quite jastified in framing a bye-law that such gifts should be made 
outside the temple precincts and not inside it. Such bye-law is in no’ way inconsistent with the 
provisions of the Uttar Pradesh Sri Eadrinath Temple Act and is valid. 


On appeal from the Judgment and Decree, dated the 22nd November, 1946, 
of the High Court of Judicaturs-at Allahabad (Verma, C.J. and Mathur, J.) in First 
Appeal No. 310 of 1941 arising out of Judgment and Decree dated the 4th March, 
1941, of the Court of the Senicr Civil Judge of Pauri, Garhwal, in Original Suit 
No. 1 of 1934. : i 


K. S. Krishnaswamy Iyengar, Senior Advocate (R. Ç. Ghatak and N. G. Sen, 
Advocates with him) for Appellants. 


S. K. Dar, Senior Advocate (D. D. Uniyal, Advocate with him) for Respondent. 
The Judgment of the Cour: was delivered by - 3 i 


Mukherjea, 7 —The sanctity which. orthodox . Hindu thought and feeling 
attribute to visiting of sacred places is nowhere better illustrated than in the vast 
concourse of pilgrims, who are attracted every year, from all parts of India, to the 
mountain shrines at Badrinath, dituated, high up in the Himalayas, in the District of 
Garhwal. The place to which tae appellation of ‘Puri’ is given, contains a number 
of temples but the principal temple is the one where the idol Badrinath along with 
some other subsidiary idols, is installed. This main temple is divided into three 
portions or apartments, and to tie innermost portion which is considered to be the 
holiest and where the deities are located, no pilgrim is allowed access. The pil- 
grims gather in the middle room, they have ‘ darshan’ or look at the deity from this 
place and there also they-make their offerings and perform other rites of individual 
worship. The last room is an cuter apartment which is used as a sort of waiting 
_ place for the worshippers. Outside the temple and at a short distance from it, there 
is a hot spring known as Tapta Kundu where the worshippers take ceremonial bath 
before they enter into the tempie and to the Tapta Kundu they come back again ` 
after the ceremonies are over. : i 


The temple at Badrinath is an ancient institution and is admittedly a public 
place of worship for the Hindus. The chief priest or ministrant of the temple is 
. known by the name of ‘ Rawal * who originally looked after both the spiritual and, 
temporal affairs of the idol subject to certain rights of supervision and control exer- 

cisable by the Tehri Durbar which, however, were not very clearly defined. 


“It appears that there was a ‘Scheme for the management of the temple framed 
by the Commissioner of Kumaun Division within whose jurisdiction Badrinath is 
situated, some time in the year :899. Under this Scheme, the ‘ Rawal’ was to be 
the sole trustee of the Badrinatt temple and its properties, and the entire manage- 
ment was entrusted to him subject tohis keeping accounts, which he had to submit 
for approval by the Tehri Durbar, and making arrangements for the disposal and safe 
custody of cash receipts and other. non-perishable valuables. This Scheme appa- 
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rently did not work well and led to constant friction between the ‘ Rawal’ on the one. 
hand and the Tehri Durbar on the other. This unsatisfactory state of affairs led to 
public agitation and demand for reforms, and in 1939, the U.P. Legislature 
passed the Sri Badrinath Temple Act, the object of which was to remove the chief 
defects in the existing system of management.: The Act restricts the ‘ Rawal’ 
to his priestly duties and the secular management is placed in the hands of a small 
committee, the members cf which are partly elected and partly nominated, powers 
being reserved to the Government to take steps against the committee itself, if it is 
found guilty of mismanagement. The Act preserves the traditional control of the 
‘Tehri Durbar. i f 


The appellants before us, who were the plaintiffs in the trial Court, claim tó be 
* Pandas’ associated with the Badrinath temple. The ‘ Pandas’ are Brahmans 
belonging to the priestly class and are found to exist in almost all-important public 
places of worship in India. They are not temple priests in the proper sense of the 
expression and have nothing to do with the regular worship of the idol which is 
carried on by the Shebayat, the High priest or the manager as the case may 
be. Their chief duty consists in acting as guides or escorts of the pilgrims, and taking 
them to various places of worship acquainting them at the same time with detailed 
informations regarding the reputed sanctity of each. They look after the comforts 
of the pilgrims and make arrangements for their boarding and lodging and also act 
as Tirtha Purohits, in which capacity they assist the pilgrims in the performance 
of various acts of individual worship as distinguished from the general worship 
which is conducted by or on behalf of the temple authorities. 


It is admitted that there are several classes of ‘pandas’ in Badrinath and the 
Deoprayagi Pandas to which category the plaintiffs belong, get normally the charge 
of all the pilgrims that come from the plains, whereas the ‘pandas’ of the ‘Dimri’ 
class act as attendants on all hill people. The people coming to Badrinath from the 
plains generally follow the pilgrim’s route from Hardwar to Badrinath and in this 
route, at a distance of about 58 miles from Hardwar, stands the place known as 
Deoprayag where all the Deoprayagi Pandas reside. 

It is in the light of these few introductory facts that we propose to follow the 
history of this litigation and deal with the points in controversy that it has given rise to. 


The suit was commenced by the appellants in the Court of the Senior. Civil 
Judge of Garhwal on 16th April, 1934, and the only defendant in the suit, as it was 
‘filed originally, was the ‘ Rawal’ who wasat that time in entire charge of the Badri- 
nath institution, both as Trustee and High priest. The suit was a representative one 
and purported to be brought on behalf of all the Deoprayagi Pandas, and permission 
of the Court under Order 1, Rule 8 of the Civil Procedure Code, was duly taken. The- 
allegations in the plaint in substance are that the plaintiffs who are a body of 
Brahman Purohits residing at Deoprayag and also at Badrinath have the right, by 
immemorial custom, to act as ‘ Pandas’ and ‘ Tirtha Purohits’ of the pilgrims at 
Badrinath. It is said that in performance of their duties they meet the pilgrims at_ 
Hardwat and conduct them throughout the pilgrimage to different places of sanctity 
and finally to Badrinath itself. Besides looking to their creature comforts, they, assist 
the pilgrims, while they stay at Badrinath, in having their ceremonial ablutions in the 
* Tapta Kundu’ and then conduct them into the precincts of the temple and assist 
them in having ‘ darshan’ of the idols and making offerings to them. The plaintiffs 
aver that because of the support that they lent to the transfer of the management of 
the temple from the ‘ Rawal’ to the Tehri Durbar, the defendant ‘ Rawal’ was 
‘displeased with them and in August, 1933, wrongfully and without any just cause or 
excuse, obstructed and threatened to obstruct the plaintiffs from entering the pre- 
cincts of the temple along with their vajmans or clients and unlawfully restrained 
them from assisting the pilgrims in the usual way at the time of ‘ darshan’ and 
worship of the deities inside the temple. ‘The reliefs prayed for in the plaint after 

it was amended stand as follows :— 


(1) That a declaration be granted that the plaintiffs are the Pandas of Badri- 
nath temple and that they have a right to personally go into the precincts of the 


\ 
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Badrinath temple at all times and on all occasions without obstruction when the 
said temple.is open for doing * darshan’, worship, eto. 


(2) That the plaintiffs have the right freely to go into the precincts of the 
said temple with their yajmans or clients whenever it is open, for assisting them 
in the matter of ‘ darshan’ or worship of God Badrinarayan and other deities and - 
in the matter of making offerings to them. y 


(3) That the plaintiffs have the right to take within the precincts of the said 
temple whatever is put into their hands as gift by their clients at the time of worship, ` 
etc. 


(4) That a perpetual injunction be issued restraining the defendant ‘ Rawal’ 
from interfering with the immemorial rights of the plaintiffs. ~ > 


The defendant, in his written statement, admitted that the ‘ Pandas’ did some- 
times accompany rich pilgrims as their guides and‘receive presents from them for 
the services they rendered. It was.also admitted that the plaintiffs in their individual 
capacity as Hindus had'the right to enter the temple of Badrinath for purposes of 
worship. It was asserted, how=ver, that it was neither necessary nor desirable that 
the plaintiffs should be allowed to accompany their Yajmang or clients into the 
temple, as the defendant hims=f made adequate arrangements for ‘ darshan’ and 
worship by the pilgrims; and he, as the sole trustee and manager of the 
temple had the right to regulete entry into the temple so that over-crowding might 
be avoided and order maintained inside it. It was further pleaded that the suit 
of the plaintiffs was barred by ves judicata and the Law of Limitation. 


or 


On these pleadings,. two :ssues of a preliminary nature were framed by the 
Civil Judge, one of them being, whether the plaintiffs’ suit was barred by res judicata. 
This issue was decided against the plaintiff and the Civil Judge dismissed the suit 
on 18th September, 1934, holcing that the suit was barred by the rule of res judicata, 
as an earlier-suit brought by five of the Deoprayagi Pandas and claiming identical 
reliefs against the ‘ Rawal’ was dismissed by the Commissioner of the Kumaun 
Division in the,year 1896.” Against this order of dismissal, an appeal was taken 
by the plaintiffs to the High Court of Allahabad and a Division Bench of the High 
Court, by its judgment dated 23rd May, 1938, reversed the decision of the Civil 
Judge’ on this preliminary poirt and remanded the case for hearing of the suit on 
its merits. The case then went back before the Civil Judge and while it was still į 
pending, the Sri Badrinath Temple Act was passed. A temple committee being 
formed in accordance with the provisions of this Act, the said committee through 
its Secretary, was impleaded as Defendant No. 2 in the suit. The committee filed 
a fresh written statement in which certain additional grounds ‘were taken. It was 
contended primarily that the suit as framed, was not maintainable by reason of the 
provisions of Sri Badrinath T2mple Act of 1939, which abrogated all. previous. 
rights and customs and vested the ownership of the temple and its endowments. 
in the temple committee. It was asserted, further, that all gifts made within the 
precincts of the temple woulc vest in the temple committee under section 3 {by 
of the Act and that the committee had the absolute right to regulate entry of 
persons inside the temple. : 


A number of issues were ffamed after this written statement was filed, and om 
hearing the evidence adduced by the parties, the: Civil Judge disposed of the suit 
by his judgment dated 4th March, 1941. The suit was decreed in part and the plain- 
tiffs were given a declaration in their favour on one of the points in an attenuated: 
and restricted form. Besides certain pleas in bar which were raised by the defen-. 
dants in their written statemerts and in regard to which fhe trial Judge’s decision: 
was in favour of the plaintiffs, the substantial controversy between the parties centred: 
round the two following points :— i j i 


(1) Whether the Deoprayagi Pandas could accompany their Yajmans or 
clients inside the temple and assist them in the ‘ darshan’ and -worship of the 
_ deities ?, oo ; 
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(2) Whether the Pandas would have the right to accept within the precincts 
of the temple whatever was paid by the pilgrims as gifts or presents to them and not 
to the temple ? : 


As regards the first point, the learned Civil Judge reviewed the entire evidence 
relating to the practice of admitting the ‘ Pandas’ along with their Yajmans inside 
the temple, as it obtained from very early time down to the date of the institution of 
the suit. It appears that in 1892 certain rules were framed by the then ‘Rawal’ for 
regulation of pilgrims in the Badrinath temple, and to these rules the Commissioner 
of Kumaun Division accorded his sanction on 4th July, 1892. One of these rules, 
namely rule (3) expressly laid down that “ at the time of ‘ darshan’ by the pilgrims, 
no other persons and pandas shall be allowed to go inside the temple along with the, « 
pilgrims ”. On 22nd October, 1894, an application was filed before the Commis- ` 
sioner of Kumaun Division by some residents of Deoprayag complaining of unjust 
prohibition from entering the temple by the new Manager and it was prayed that 
directions might be given to the said Manager to desist from encroaching upon the 
time-honoured rights of the Pandas. On 28th October, 1894, the Commissioner 
ordered that a copy of the petition might be sent to the Manager for report and in 
the body of the order he recorded his opinion that “ the duty of the Pandas consists 
normally in escorting the pilgrims to the temple precincts. Their entering the 
temple can be permitted when they did so as pilgrims.” The petition was even- 
tually rejected, and on 19th August, 1895, five Deoprayagi Pandas filed a suit in the 
Court of the Deputy Collector, Garhwal, who was invested with the powers of a 
Civil Court, praying for a declaration of their right to go inside the temple with . 
their Yajmans which the ‘ Rawal’ was not.willing to allow unless he gave special 
permission. The trial court allowed the plaintiffs’ prayer but, on appeal, the 
judgment was reversed and the suit was dismissed. ‘This order of dismissal was 
affirmed on Second Appeal by the Commissioner of Kumaun Division who had the 
powėrs of a High Court in regard to this area, by his order dated gth March, 1896. 
This is the earlier decision on the strength of which the plea of res judicata was. 
taken by the defendant in the present suit. According to the learned Civil Judge, 
after the rules as mentioned above were framed in 1892 and the judgment of the 
Commissioner, Kumaun Division, in the Civil Suit was given in 1896, it was the 
t Rawal’ who decided whether or not he would givé permission to any particular 
Panda to go inside the temple as an escort of his Yajmans and the practice was. 
almost uniform on this point down to the year 1903. ‘The same practice prevailed 

- according to the learned Judge, from 1903 to 1920. From 1921, however, the 
practice became lax to a great extent and from the evidence of respectable, 
witnesses examined on behalf of the plaintiffs, the learned Judge was of opinion. 
that in many cases the Pandas were able to go inside the temple without any let 
or hindrance and without seeking any express permission from the ‘Rawal’. A 
definite challenge to. the rights of the Pandas occurred again in 1933 which led 
to the institution of the present suit. After reviewing this evidence, the learned 
Civil Judge discussed the provisions of the Shri Badrinath Temple Act bearing on. 

* this point and summed up his conclusions as follows :— 


“In my view under the scheme of the Shri Badrinath Temple Act, the Pandas or pilgrims have no. 
absolute right to go inside the temple, regardless of the conditions imposed by the Committee about 
entry into the temple, but ordinarily if the entry of chepilgrims or Pandas is in accordance with the rules 
or bye-laws framed by the Committee the pilgrims can always go inside accompanied by their Pandas, 
who are entitled as devout Hindus to go inside the temple, and perform worship there, and can assist 
their yajmans also. In other words, there is no right of the plaintiffs which has to be recognised, 

` and can be recognised, on the grounds of custom, usage, or-otherwise, that they can without any- 
let or hindrance and regardless of the conditions imposed by the Committee, enter the temple with. 
the pilgrims whenever they like. Like other pilgrims, and persons who are all subject to the control! 
of the conditions that may be imposed by the Committee, the Deoprayagi Pandas can also enter the 
temple, perform worship there, and even help their Yajmans who happen to be inside the temple. 
To lay down an absolute prohibition against them would not be in accordance with the provisions 
of Shri Badrinath Temple Act, and similarly to recognise that they have an absolute right to enter: 
the temple with the pilgrims, would also nullify a number of provisions in the Shri Badrinath Temple 
Act. Issue No. 2 is decided accordingly in the negative, but subject to recognition of the conditional 
right of the plaintiffs to accompany their pilgrims and help them in the Darshan, as mentioned above: 
subject to the control of the Committee.” = 
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In spite of this finding, which is certainly not very definite the Court dismissed 
in toto the plaintiffs’ prayer No. 2 in the plaint, the reason given being that no abso- 
lute right as was claimed by the plaintiffs was established on the footing of a custom 
or otherwise. i ; 


As regards the other point, the learned Judge was of opinion that'although a 
Panda had_no absolute right to go inside the temple along-with his clients, yet if the 
committed or the temple authorities allowed him to do so, there was nothing in law 
or custom which could prevent him from accepting a gift which any pilgrim might 
desire to make in his favour. The result was that the learned Judge gave the plain- 
tiffs a declaration in the following terms :— 

“ The plaintiffs’ suit is decreed for a declaration that they have a right to accept within the ` 
precincts of the temple whatever was put into their hands as gifts (Dan or Dakshina or Shankalp) by the 
pilgrims, for the benefit of the plaintiffs and not the temple, and to retain such gifts for their-personal 
benefit. This right is however subject to the administrative control of the temple committee so far 
.as the maintenance of order and decency and the enforcement of proper behaviour within the temple 
areconcerned. The exercise of this rizht will further be restricted by any special or.general Conditions 
imposed by the Committee of management under any bye-law framed by it in accordance ‘with the 
-provisions of Shri Badrinath Temple Act or any other special law that may hereafter be applicable 
to the temple.” Z 


'The rest of the plaintiffs’ claim was dismissed. 


Against this judgment, the plaintiffs took an appeal to`'the High. Court ‘of Alla- 
hhabad. The defendants also preferréd cross-objections challenging the’ propriety 
-of that part of the trial Court’s decree which was in favour of the plaintiffs: The 
.appeal was heard by a Division Bench consisting of Varma, C.J. and Mathur, `J. 
cand, by their judgment dated 22nd November, 1946, the learned Judges dismissed 
the plaintiffs’ appeal and allowed the cross-objections filed by the defendants. Thus, 
the decision resulted in a total dismissal of the plaintiffs’ suit. It is from this judg- 
ment that the present appeal has come before us. 7 n 


It was held by the High Court that the plaintiffs failed -miserably to establish 
that there was any immemorial usage in existence under which they were entitled 
to accompany the pilgrims, as of right, inside the precincts of the temple. It 
-was held also that even if any such usage existed, that must be deemed to have 

_ been abrogated by the provisions of Shri Badrinath Temple Act, and reference was 
‘made in this connection to section 25 (1) (m) of the Act, which empowers the temple 
committee to frame bye-laws not inconsistent with the provisions of the Act for the 
“ maintenance of order inside the temple and regulating the entry of persons therein.’ 


It is to be noted that after the judgment of the trial court was. delivered and 

‘the appeal came up for hearing before the High Court, the Badrinath Temple Com- ` 
mittee passed a resolution which was approved of by the Governor ofthe Uttar 
Pradesh State, and was to the following effect :— : 

` “ Subject to the provision of bye-laws and any direction given by the committee, the Pandas 
-can accompany their Yajmans withic the temple.” : 
‘This resolution was communicated to the plaintiffs by the second defendant by a - 
letter, dated 29th May, 1942, and undoubtedly after passing of this resolution, 
the grievance of the plaintiffs in regard to temple entry disappeared to a 
large extent. The High Court, however, refused to give the plaintiffs a declaration 
.of their right in this respect even, in a limited form as, in its opinion, the plaintiffs 
-could not claim such declaration as a matter of right. The view taken by the High 
-Court seems to be that it is entirely for the committee to decide, whether the Pandas 
-should be allowed to enter the temple at all, and, if so, to what extent and under 
-what conditions. ~ ` a i 


.On the other question relating to the right of the plaintiffs to accept gifts 
‘made in their favour by the pilzrims within the precincts of the temple, it was held 
‘by the High Court that under section 3 (b) .of the Shri Badrinath Temple Act, such 
gifts would become part of the endowment, and the donees would be incapable of 
laying any claim to the same. It was, further, held that bye-law (8) of-the Puja 
‘Bye-laws framed by the temple’ committee which prevents a person other than 
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those whose rights have been specifically recognised by the Committee, from. 
receiving any gifts within the precincts of the temple, was quite a legitimate provi- 
sion the making of which was within the rule-making authority of the committee of 
management. , It was held, therefore, that in view of this:rule, the plaintiffs’ claim 
in regard to receiving of gifts within tke temple was not maintainable in law. 


Mr. Iyengar, appearing in support of the appeal before us, has assailed the 
propriety of the High Court’s decisior on both these points. 


The first point that requires consideration is whether the plaintiffs can, on 
the facts admitted and found in this case, claim a declaration of their right to 
accompany the Yajmans or clients inside the Badrinath temple and assist them in 
having ‘darshan’ of the deities and in performing such ceremonies as individual 
worshippers may perform. Mr. Dar, who appears on behalf of his respondents, 
draws our attention to the fact that.this right has practically been conceded by the 
temple committee in their resolution passed in March, 1942, referred to already. 
The learned counsel has yery fairly stated to us that he would have no objection if 
the plaintiffs are given a declaration of their rights in this respect in some suitable 
form as might safeguard their interest, without in any way trenching upon the 
rights of temple committee and thereby obviate all disputes in the future. : 


It seems to us that the approach of the court below to this aspect of the case 
has not been quite proper, and, to avoid any possible misconception, we would, 
desire to state succinctly what the correct legal position is. Once it is admitted, as in 
fact has been admitted in the present case, that the temple is a public place of wor- 
ship of the Hindus, the right of entrance into the temple for purposes of. ‘ darshan’ or 
worship is a right which flows from the nature of the institution “itself, and for the 
acquisition of such rights, no custom or immemorial usage need be asserted or prov- 
ed. As the Panda as well as his client are both Hindu worshippers, there can be 
nothing Wrong in the one’s accompanying the other inside the temple and subject to 
what we will state presently, the fac: that the pilgrim, being a stranger to the spot, 
takes the assistance of the Panda in the matter of ‘ darshan’ or worship of the deities 

-or that the Panda gets remuneration from his client for the services he renders, does 
not in any way affect the legal rights of either of them. In law, it makes no differ- 
ence whether one performs the act of worship himself or is aided or guided by 
another in the performance of them. Ifthe Pandas claim any special right which is 
not enjoyed ordinarily by members of the Hindu public, they would undoubtedly 
have to establish such rights on-the basis of custom, usage or otherwise. i 


__ This right of entry into a public temple is, however, not an unregulated or un- 
restricted right: . It is open to the trustees of a public temple to regulate the time of 
public visits and fix certain hours o7 the day during which alone members of the 
public would be allowed. access to the shrine. The public may also be denied access ` 
to certain particularly sacred parts of the temple, e.g., the inner sanctuary or as 
it is said the * Holy of Holies’ where the deity is actually located. Quite apart from 
these, it is always competent to the temple authorities to make and enforce rules to 
ensure good order and decency: of worship and prevent overcrowding in a temple. 
Good conduct or orderly béhaviour is always an obligatory condition of admission 
into a templet, and this principle has been accepted by and recognised in the Shri 
Badrinath Temple Act, section 25 of which provides for framing of bye-laws by the 
‘temple committee inter alia for maintenance of order inside the temple and regula- 
ting the entry of persons within it.?- 


The true position, therefore, is that the plaintiffs’ right of entering the temple 
along with their yajmans is not a precarious or a permissive right depending for its 
existence upon the arbitrary discre-ion of the temple authorities; it is a legal right in 
the true sense of the expression but it can be exercised subjèct to the restrictions 
which the temple committee may impose in good faith for maintenance of order and 





7 1. Vide Kalidas Fivram v. Gor Parjaram, (1890) bhum, (1884) I.L.R.8 Bombay 432. , - 
LL.R. 15 Bombay 309; Thackersay v. Hur- 2. Vide Section 25 (1)*(m), ` 
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decorum within the temple and for ensuring proper performance of customary wor-, 
ship. , In our-opinion, the plaintiffs are entitled to a declaration in this form. . 


‘ ` We now come to the other point which is the real bone of contention between 
the parties to this appeal, andthe question for consideration is whether the plaintiffs 
are entitled to a declaration that they have a right to take, within the precincts of thé 
temple, whatever is put into their hands as gifts by their clients at the time. of wor- 
ship. The trial court, as pointed out above, gave the plaintiffs a qualified declaration. 
on this point, though the High Court rejected this claim altogether. .Mr. Iyengar has 
vehemently assailed the propriety of the grounds upon which the decision of the 
High Court rests, whereas Mr. Dar has contended inter alia that the claim’ of the 
plaintiffs under this head is wholly untenable in view of the provision of bye-law-(8)_ 


of the’ Puja Bye-laws framed by the temple committee. 


‘It may be stated at the outset that as the gift, if any, which a pilgrim’ might 
choose to make within the temple precincts is entirely a voluntary act on his part and: 


„as he:could not be compelled to make a gift either in favour of the Pandas or any- 


body else, there could, strictly speaking, be no legal right in the plaintiffs to receive: 
any gift from his client which can be declared by a Court of law. The plaintiffs do . 
accept the position that the pilgrims are not bound to give anything to the Pandas 
by way of Dakshind or sacrificial fee at the conclusion of the ceremonies in the tem- 
ple’; but what they say is this that ifthe pilgrims choose to make any gift to them, the 
temple. committee could not, in law, prevent the latter from accepting the same and 
treat such’ gifts as part of the temple property. It is argued that bye-law (8) of the 
Puja Bye-laws is illegal and ulira vires and cannot take away the legal right of the 
donee to the gifted property under the ordinary law which has not been and cannot 
be affected ‘in any way by the provisions of the Shri Badrinath Temple Act. , 


z + .A number of respectable witnesses examined on behalf of the plaintiffs do say: 
that when they went on pilgrimage to Badrinath they made gifts to their ‘Pandas’ 
insidé the temple at the close of the ceremony of ‘ darshan’ and worship. ‘But the’ 
evidence taken, even at its face value, does not establish that the practice of making - 
gifts to Pandas within the temple is a general one or that the pilgrims regard it?’ 


. asan. indispensable part of the ceremony of worship; many of the witnésses plainly: 


admit that’they do not remember'to-have made any gifts at all-within the temple 
precincts and others say that they paid Dakshina or sacrificial fees to all the Brak-. 
mans who were found inside the temple at that time and not exclusively to; their’ 


` © Pandas’. . Jt is also stated that ‘ Suphal’ or final blessing is obtained from the-Pan- 


das by the pilgrims after making presents to them at the place called Tapta Kundu 
where’ ‘the ‘hot spring lies which is outside the temple. Mr. Iyengar has drawn our, 
attention’ to certain ‘texts from the Kedar Kanda of Skanda Purana which describe the 


. glory of the deity Badrinath, to'show that it is a religious duty enjoined by thè Hindu’ 


scriptures that a worshipper who goes to Badrikasram should make gifts to Brahmans 
after the ‘ darshan’ of the idol is obtained and offerings are made to it. An ‘English 
rendering of the passages relied upon by the learned counsel would’read thus.: = ° 
. ff After having, bathed in the Ganges, in the Narada Hrada (Kund) and others (Hradas), one. 
(worshipper) shall bathe in the Vahni Tirth (Tapta Kunda) after performing the obligatory duties, 
and-with his mind kept under control, he shall go into the temple of Badrinath with his mind concen-; 
trated on Shri Hari. -He shall make offerings to the best ‘of his capacity and with utmost devotion. 
Then he shall look at the All-Pervading Narayana from crown to foot, and here make gifts to Brahmans’ 
tothe best,of his capacity. Thereafter, he shall do pradakshina (go-round) with the utmost. devotion: 
Then he shall come back to the Tirthas (Vahni Tirtha, etc.) and make gifts according to his means,” _ 


.: „It cannot and is not disputed that according to orthodox Hindu ideas, gift to 
Brahmans is;considered as a.meritorious act and there are texts, to some of which, 
Mr.. Iyengar drew our attention, which extol the merits of such gifts when made atia. 
sacred,place or within a temple or on the banks of a holy river. It may be as Mr., 
Iyengar suggests that the idea of making gifts within the temple had its origin in the. 
religious texts to which the learned counsel drew our attention.’ ~But, the point that , 
SN 

1." Skanda Puran, Kedar Khand, Badri Mahatma, Chapter VI, verses 46-49... |, 
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requires consideration in the present case is a different and much narrower one. 
The question is whether under the powers of making bye-laws which are, conferred 
by the Sri Badrinath Temple Act upon the managing committee, the latter could © 
make a rule as they have done, by which all persons other than those whose rights 
are specifically recognised are disabled from receiving gifts within the precincts of 
the temple. : ` 

It is perfectly true that under the general law, nobody -can be prevénted from 
accepting a gift which another person may be inclined to make in his favour, and it 
is immaterial in such cases at what place the gift is actually made. One has to en- 
quire, therefore, on ‘what grounds the committee can interdict the taking of any gifts 
within the temple precincts. ‘The High Court seems to be of opinion—and this view 
is sought to be supported on behalf of the respondents before us—that the Sri Badri- 
nath Temple Act itself has in express terms abrogated the rights of the donee in 
regard to a gift made to him within the temple and as such gifts come within 'thé 
definition of * endowment ’ as given in the Act, the temple committee gets a control: 
ling hand over them and can make any regulations-in relation thereto. Reliancé , 
is placed in this connection upon section 3 (b) of the Sri Badrinath Temple Act 
which lays down that the expression ‘ endowment’ in relation to the Act : 

“ means all property moveable or immoveable belonging to or given or endowed for tht 
maintenance or improvement of, or additions'to, or worship in the temple, or for the performance 
of any service or charity connected therewith and includes the‘idols installed therein, the premises 
of the said Temple and gifts of property made to anyone within the precincts of the temple.” 
The definition is undoubtedly couched in'very wide language but it is to be noted 
that under section 4 of the Act which deals with the vesting of property, a gift 
does not vest in the temple at all unless it is made for the benefit of the temple or 
for the convenience, comfort or benefit of the pilgrims. 3 De 

It is conceded by Mr. Dar that a gift intended for the personal benefit of the 

‘ Pandas’ cannot vest in the temple and this is quite in aécordance with the existing 
principles of Hindu Law. He contends, however, that such gifts could not vest 
* in the donee, as well, in accordanc2 with the definition of ‘endowment’ given in 
section 3 (b), of the Sri Badrinath Temple Act. In other words, according to thë 

. interpretation which he would like to put upon section 3 (b) of the Act, such gifts 
should be regarded as totally void after the passing of the Act and consequently title 
to the thing given would still remain in the donor even after the gift is made. - This 
does not seem to us to be a sound view to take. Ifa legislation wants to take away 
the proprietary right which a person acquires under the ordinary law, it must expréss 
its intention in clear and unambiguous terms. We are unable to-spell any such: 
intention out of the language used in section 3 (b) ofthe Sri Badrinath Temple Act: 
It may be that the wording of this sub-section is defective and that there is an appa- 
rent conflict between the provision of this sub-section and that of section 4: of the 
‘Act. Itis an arguable point whether the expression ‘ gifts of property made to any 
ohe’ should*not be construed to mean gifts made-to any one for the benefit of the 
temple or for other purposes as are specfied in section 4. But it is not necessary, 
for our purpose to express-any opinion on that point in the present case. All that, 
we desire to say is that there is nothing in the Sri Badrinath Temple Act which lays 
down that a gift made to any person inside the temple and intended for the ‘benefit. 
of that person shall not belong to him. ies ee ee ee ee 
But, even if the gifts made within the temple and intended for the benefit ‘of, 
the donee personally cannot vest in the Temple under section .4 of the Sri Badri-, 
nath Temple Act, the question still remains whether the committee in. exercise. of, 
their powers to make bye-laws, can frame a rule that no-such gifts should be allowed; 
to be made within the temple. and whatever gifts the pilgrims might. choose, to;make: 
in favour of any person which is unconnected with offerings.to, the deity,’ myst, be, 


miade outside the temple precincts. an a att he ara EE Er DRA DICE 

Section 25 of the Act empowers the committee to make bye-laws-riot incon: 
sistent with the.Act or the rules made thereunder or any other, law, for a variety of 
purposes which:are enumerated in the different clauses,of the section ‘and Clauses, 
(m) and'(n) runas followsi— BS 
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e (m) The maintenance of order within the temple or inside the tcmp!e and regulating the 
entry of persons therein ; and 


(n) The performance of duties’ prescribed in section 23.” 


Section 23 lays down the duties of the committee and sub-section (9) prescribes it 
to be duty of the committee to do all such things as may be incidental and condu- 
cive to the efficient management of the temple and endowments and the convenience 
of the pilgrims. In our opinion, bye-law (8) of the Puja Bye-laws referred to above, 
which forbids the acceptance of the gifts by any person within the temple, unless he 
comes within the category of persons specifically authorised by the committee to 
receive the same, is a perfectly legitimate bye-law which it was quite competent for 
the conimittee to enact under the terms of clauses (m) and (n) of section 25 referred 
to above. It will be remembered that the religious duty to make gifts. within the 
temple or at sacred places which is enjoined on Hindu worshippers by the texts 
relied upon by Mr. Iyengar has ro particular reference to the ‘ Pandas ° who accom- 
pany the worshipper. The injunction is to make gifts in favour of Brahmans 

, generally and the ‘ Pandas’ because they are Brahmans and happen to be available 
at the spot, naturally become recipients of such gifts. It is‘a thing too well known 
to require mention that in many of the Hindu temples of renown in India, the 
pilgrims after their worship is finished. or even before that, are literally beseiged by 
an army of mendicants including many sadhus or ascetics, the begging Brahmans 
who abound in‘all sacred places and even people who are associated with various 
duties in the temple itself. The presence of a large number of such persons who 
certainly do not come inside the temple as worshippers, is. positively detrimental 
to the maintenance of good order, deceney and solemnity in the temple and not 
unoften it is a source of very great annoyance and discomfort to the pilgrims them- 
selves. It seems to us that one of the objects which the Temple committee had in 
view in framing these bye-laws was to prevent this religious miendicancy showing - 
itself in an unseemly manner within the precincts of the temple itself. Bye-law (8) 
of the Puja Bye-laws referred to above, which prevents the taking of a gift by any 
person within the temple lays down, further, that the permanent employees of the - 
temple shalt not-receive or solicit for any remuneration, reward or Dakshina in any 
form from the pilgrims. This prohibition is not confined to the temple but extends . 
also to places outside it. Then zgain, bye-law (15) specifically provides that no 
sadhu or beggar ‘shall beg or sit for begging for alms within the temple. We 
think, thereforé; that for the purpose of preventing over-crowding within the temple 
and to ensure order, decency and worshipful behaviour on the part of those who enter 
into it, the committee was quite justified in framing this bye-law which lays down in 
substance that whatever gifts a pilzrim might be desirous of making and which is 
unconnected with the offerings to the deity, shall be made outside the temple pre- 
cincts and not inside it. In our-op:nion, the Pandas do not stand to lose anything 
by reason of this regulation and their grievance is more or less a-sentimental one. 


As we have said already, tke gift intended for the ‘ Pandas’ can, under no 
circumstances, vest in the temple, but a regulation of this character could certainly, 
be deemed to be necessary as conducive to efficient management of the temple 
and endowments, the convenience bf the pilgrims and the maintenance of order 
and decent behaviour within the temple precincts. We do not see how such bye-' 
law can be said to be, in any way, inconsistent with the provisions of the Act. . It is 
certainly confined to the circumstances contemplated by the Statute itself and is 
not repugnant to the general principles of Hindu Law which we have referred to 
already. It does not, in our opirtion, take away the proprietary right of any person 
which is recognised under ordinary law. Thus, although we cannot agree with the 
High Court of Allahabad regarding the interpretation that it has put upon sections 
3 (6) and.4 of the Act, we-think that bye-law (8) of the Puja Bye-laws is perfectly 
valid and is within the ambit of the powers conferred upon the committee by section 
25 Of the Act. ies 


. , The appeal is thus allowed only in part. _ The plaintiffs shall have a decla-. 
tation that they are entitled to accompany their yajmans inside the.temple subject, 


t e 
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to any bye-law or rule made by the Committee in proper -exercise oftheir powers 
under section 25 of the Sri Badrinath Temple Act. The other: prayer of the 
plaintiffs is rejected. i : 

As the appeal succeeds in part end as it raised questions of general import- 
ance with regard to which there were longstanding disputes between the parties, 
we think that the proper order should be to direct each party to bear his own costs 
in all the Courts. The costs of the defendant shall come out of the temple funds. 

Agent for Appellants : C. P. Lal. 

Agent for Respondent: S. S. Shukla. < 

KS. . ` ` Appeal allowed in part. 
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[THE SUPREME COURT OF INDIA] 
[Civil Appellate Jurisdiction.] 


PRESENT :—MEHRCHAND MAHAJAN, N. CHANDRASEKHARA AYYAR AND VIVIAN 
Bose, JJ. 


The Union of India , .. Abpellant* 
v. IEN i 
Shrimati Hira Devi and another `... Respondents. 


Civil Procedure Code (V of 1908), sections 51 and Go, clauses (k) and (i)—Scope—Moneys standing to 
credit of judgment-debtor in a provident fund after his retirement—Execution against by appointment of receiver 
—If can be ordered—Section 60 (i)—Arrears of sa:ary—if exempt from execution—Provident Funds Act (XIX 
of 1925)—Section 2—Scope. x 5 

Provident fund money’is exempt from attachment and inalienable. Normally no execution 
can lie against such a sum. Execution cannot be sought against the provident fund money by way of 
appointment of a recciver. - 


Rajendra Narain Singh v. Sundara Bibi, (1925) 49 M.L.J. 244 : L.R. 52 I.A. 262 (P.Cs, explained 
and distinguished. : ; 


Nawab Bahadur of Murshidabad v. Karnani Industrial Bank, Limited, (1931) 61 M.L.J. 208: L.R. 
58 I.A. 215 (P.C.) ; The Secretary of State for India in Council v. Bai Somi and another, (1933) I.L.R. 57 
Bom. 507 ; The Secretary of State for India in Couacil v. Sarvapalli Venkata Lakshmamma; (1926) 50 M.L.J. 
279: I.L.R. 49 Mad. 567 ; Janakinath v. Pramatha Nath, (1939) 44 C.W.N. 266 ; Dominion of India, 
representing E.I.Ry. Administration v. Ashutosh Das, (1950) 54 C.W.N. 254 ; Ramprasad v. Motiram; (1946) 
LL.R. 25 Pat. 705 ; Vibhudapriya Thirtha Swamisr v. Lakshmindra Thirtha Swamiar, (1927) L.R. 54 I.A. 
228: 53 M.L.J. 196: I.L.R. 50 Mad. 497 (F.C.) and Niladri Sahu v. Makant Chaturbhuj Das, (1926) 
L.R. 53 L.A. 253: 51 M.L.J. 822 (P.C.), discussed. à 


Though the provident fund amount was not paid to the subscriber after the date of his retirement 
it does not make it any the less a compulsory deposit within the meaning ofthe Provident Funds Act. 
'The “ contingency ” in section 2 of that Act may be retirement from service. 


Salary:is not attachable to the extent provided in section 60, clause (i), Civil Procedure Code, 
but there is no such exemption as regards arrears of salary which can therefore be proceeded against 


_ in execution. 


On Appeal by special leave from the Judgment and Decree dated the 17th 
May, 1950, of the High Court of Judicature at Calcutta (Harries, C.J; and Sinha, J.) 
in Appeal No. 41 of 1950, arising ovt of Judgment and Order of Bannerjee; J., 
dated the 19th December, 1949, passed in the Ordinary Original Civil Jurisdiction 
of the said High Court-in Suit No. 1132 of 1948. ' 


. M. C. Setalvad, Attorney-General for India (B. Sen, Advocate, with him) for 
Appellant. $ E 
Naziruddin Ahmad, Senior Advocate (Nuruddin Ahmad, „Advocate, with him) 
for Respondent No. 1. ‘ 
` &. N. Mukherjee, Advocate for Respondent No. 2. 
- | ee a | 
_ ™G. A, No. 192 of 1951. ae ; : ‘ erst May, 1953, 
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“ -* The Judgment of the Court was delivered by : 

N. Chandrasekhara Aiyar, “~—1. This Court granted special leave, to appeal in 
this case on the Government agreeing to pay the costs of the respondents in respect 
of the appeal in any event. yw - a 


‘3. The decree-holder was a lady named Hira Devi. The judgment-debtor 
` ‘was one Ram Grahit Singh, who retired on 31st January, 1947, as a head clerk in 
thé Dead Letter Office, Calcutta. A money decree was obtained against him on 
goth July, 1948. On ist February, 1949, a Receiver was appointed for collecting 
the moneys standing to the credit of the judgment-debtor in a Provident. Fund 
with the Postal authorities. The Union of India intervened with an application 
dated 2oth September, 1949, for setting aside the order appointing the Receiver. 


Mr. Justice Bannerjee dismissed the application of the Union of India, 


3. 
holding that a Receiver could be appointed for collecting the find. On appeal, | 


Trevor Harries, C.J., and Sinha, J., upheld his view. 


4. From the facts stated in the petition filed by the Union of India before the 
High Court, it appears that a sum of Rs. 1,394-13-1, represents arrears’ of pay 
and allowances due to the judgment-debtor and a sum of Rs.. 1,563 is the compul- 
sory deposit in his Provident Fund account. Different considerations will apply 
to the two sums, though in the lower Court the parties seem to have proceeded on 
the footing that the entire sum was a “ compulsory deposit ” within the meaning 
of the. Provident Funds Act, 1925. l pa 


5. The main question to be decided is whether a Receiver can be appointed 
in execution in respect of Provident Fund money due to the judgment-debtor. 


6. Compulsory deposits_and other sums in or derived from any fund to which 
the Provident Funds Act (XIX of 1925) applies are exempt from attachment and 
sale under section 60 (k), Civil Procedure Code. 


. ‘Compulsory deposit” is thus defined , in section 2 (a) of the Provident 
. Funds Act (XIX of 1925) : : s 


“Compulsory deposit means a subscription to, or deposit in a Provident Fund which undeé 
the rules of the Fund, is not, until the happening of some specified contingency repayable on demand 
otherwise than for the purpose of the payment of premia in respect of a policy of life insurance (or 
the payment of subscriptions or premia in respect of a family pension fund), and includes any contri- 
- bution and any interest or increment which has accrued under the rules of the fund on any such 
subscription, deposit, contribution. and also any such subscription, deposit, contribution, interest or 
increment remaining to the credit cf the subscriber or depositor after the happening of any such 
contingency.” . s - + 


` 


8. Such a deposit cannot be assigned or charged and is not liable to any 
attachment. Section 3 (1) of the said Act provides : a 
` g. (1) “A compulsory deposit in any, Government or Railway Provident Fund shall not 
in any way be capable of being assigzred or charged and shall not be liable to attachment under any 
decree or order of any, Civil, Revenue or Criniinal Court in respect of any debt or liability incurred 
by the subscriber or depositor, and neither the Official Assignee nor any receiver'appointed under 
the Provincial Insclvency Act, 1920, shall be entitled to, or have any claim on any such compulsory 
eposit,”- ; , i Aa 
. 9. It is obvious that the prohibition against the assignment or the attachment 
of such compulsory deposits is based. on grounds of public-policy. . Where ‘the 
interdiction is absolute, to allow a judgment-creditor to get at the fund indirectly 
by means of the appointment of a receiver would be to circumvent the statute; 
That such a frustration of the very object of the legislation should not be permitted 
was laid down by the Court of Appeal as early as 1886 in the case of Lucas y. Harris,1 
where the question arose with reference to a pension payable to two officers of 
Her Majesty’s Indian army. Section 141 of the Army Act, 1881, provided : 


“ Every assignment of, and every charge on, and every agreement to assign or charge any .. iad 
pension payable to any officer or soldier of Her Majesty’s forces, or any pension payable. ta any such 
officer. ..... . or to any persor in respect of any military service, shall except so far as the same 











z. (1886) 18 QB.D. 127 © HA ee. y 
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. is made in pursuance of a royal warrant for the benefit of the family of the person entitled- thereto 
or as may be authorised by any Act for the time being in force, be void.” 


In that case, the appointment of a receiver.to collect. the: pension was in question, 
Lindley, L.J., observed + ee eee 
! 


“ In considering whether a receiver of a retired officer’s pension ought to be appointed, not only 
the language but the object of section 141 of the Army Act, 1881, must be looked to ; and the object 
of the section would, in my opinion, be defeated, and not advanced, if a receiver were appointed.” _ 


Lord Justice Lopes, reiterated the same thing in these words : f ’ 


“Tt is beyond dispute that the object of the legislature was to secure for officers who had 
served their country, a provision which would keep them from want and would enable them to: 
retain a respectable social position. I do not see how this object could be affected unless those pen- 
sions were made absolutely inalienable, preventing not only the person himself assigning his interest 
in the pension, but also preventing the pension being seized or attached under a garnishee order, or 
by an execution or other process of law. Unless protection is given to this extent the object which 
the Legislature had in view is frustrated, and a strange anomaly would exist. A person with a pension 
would not be able to utilise his pension to pay a debt beforehand, but immediately his creditor had 
obtained judgment might be deprived of his pension by attachment, equitable execution, or some 
other legal process. It.is impossible to suppose that the legislature could have intended such an 


anomaly... we. à 5 


10. Section 51 of the Civil Procedure Code no doubt recognises five modes of 
. execution of a decree and one of them is the appointment of a Receiver. Instead 
of executing the decree by attachment and sale, the Court may appoint a Receiver 
but this can only be in a case where a Receiver can be appointed. The Provident 
Fund money is exempt from attachment and is inalienable. Normally, no exe- 
cution can lie against such a sum. _ 


. 11. ‘The learned Judges in the Court below rested their view on the authority 
of the decision of the Privy Council in Rajendra Narain Singh v. Sundara Bibil.: This- 
decision has caused all the difficulty and has created a current of thought that 
even though.the property may not itself be liable to attachment, a Receiver can be 
appointed to take possession of the.same and to apply the income or proceeds in a 
particular manner including the payment, of the debts of the judgment-debior. 
It is necessary, therefore, to examine the facts of the case carefully and find out 
whether the proposition sought to-be deduced from it can be justified'as a principle 
of general application apart from the particular circumstances. The original 
decision of the Allahabad High Court from which the appeal was taken before’ 
the Judicial Committee is reported in Sundar Bibi v. Raj Indra Narain Singh®. In a: 
suit between two brothers, there was a compromise to the effect that the judgment- 
debtor shall possess and enjoy the immovable properties mentioned in the list and 
estimated to yield a net profit of Rs. 8,000 a year without power of transfer during | 
the lifetime of his brother, Lal Bahadur Singh, he undertaking to pay certain 
public exactions and other dues to his brother,-Lal Bahadur Singh, amounting 
in-all to Rs. 7,870-11-6 in four equal instalments per annum, each to be paid a 
month before the Government revenue falls due. The arrangement was stated 
to be “in lieu of his maintenance.” When the judgment-debtors’ interest in the 
properties was sought tobe ‘attached and sold, he raised the objection that they 
were exempt from attachment and sale by:reason of clause (n) of section’ 60 of the: 
Code which speaks of a “ right to future maintenance.” The High Court held 
that the words employed in sub-clause (x) contemplated: a’bare right of main- 
tenance and nothing more—a right enforceable by law and payable in: the future 
—and that inasmuch as in the case before them the properties had been dssigned. 
to the judgment-debtor in lieu of his maintenance, it was'not such a right, which 
alone ‘was exempt from attachment and sale. They thought that it was a fit case 
for the appointment of a receiver and remitted the execution petition to the sub- 
ordinate judge for the appointment of a receiver after determining’'the allowance 
payable to the judgment-debtor for his maintenance. i 


1 


e 





1 (1925) 49 M.L.J. 244: L.R. 52 IA, 262 2. (1921) LLR. 43 All. 617. 07 - 
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12. With this conclusion of the High Court the Judicial Committee concurred. 
But, they also expressed the view: that they did not agree with the High Court 
on the subject of the actual legal position’ of the right of maintenance conferred 
upon the judgment-debtor. Taking the prayer of the judgment-creditor to be 
that the right of maintenance: be proceeded against, their Lordships observed 
that the right was in point of law not attachable and not saleable. If it was an 
assignment of properties for maintenance the amount of which was not fixed, 
it was open to the judgment-creditor to. get a receiver appointed subject to the. 
condition that whatever may remain after making provision for ‘the maintenance 
of the judgment-debtor should be made available for the satisfaction of the decree 
debt. The right to maintenance could not be attached or sold. In so far as the 
decree-holder sought to attach this right and deprive the judgment-debtor of his 
maintenance, he was not entitled to do so, but where his application for the appoint- 
ment of a receiver was more comprehensive and sought to get at any remaining 
income after satisfying the maintenance claim, the appointment of a receiver for 
the purpose was justified. The decision of the Privy Council does not appear 
to lay down anything beyond this. In our opinion, it is not an authority for the 
general proposition that even though there is a statutory prohibition against attach-. 
ment and alienation of a particular species of property, it can be reached by another 
mode of execution, viz., the appointment of a receiver. On the other hand 
it was pointed out in the case of Nawab Bahadur of Murshidabad v. K arnant Industrial 
Bank, Ltd.,1 that as the Nawab had a disposing power over the rents and profits 
assigned to him for the maintenance of his title and dignity without any power of 
alienation of the properties no question of public policy arose and that a receiver 
of the rents and profits was rightly appointed. ` This line of reasoning indicates 
clearly that in cases’where there is no disposing power and the statute imposes an 
absolute bar on alienation or attachment on grounds of public policy, execution 
should not be levied. R ; 


13. Understood as mentioned above Rajindra Narain Singh’s case? creates no 
difficulty. We shall now refer to the decisions that followed or distinguished the 
same. In The Secretary of State for India in Council v. Bai Somi and another*, the main- 
tenance of Rs. 96 per annum was made under a compromise decree a charge on 
the house which was to belong to the defendant. The Court-fee due to Govern- 
ment was sought to be reccvered by attachment of the house. The right to attach 


’ was negatived; the house could not be attached as it belonged to the defendant, 


and the plaintiff’s right to maintenance could not be attached under section 60, 
clause (1). In dealing with a prayer made by the Government for the first time 
in the High Court for an order appointing a Receiver of the plaintiff’s maintenance, 
Beaumont, C.J., and another learned Judge held that even this could not be done. 
The Chief Justice said: “ If these exempted payments can be reached in exe- 
cution by the appointment of a Receiver by way of equitable execution, the-pro- 
téction afforded by the section is to a great extent lost.” They steered clear of 
Rajindra Narain Sing’s case, by stating that there was in the judgment of the 
Board no clear expression of opinion and there was doubt whether the allowance 
then in question was maintenance or not. The Madras High Court in The Secretary 
of State for India in Council v. Sarvapalli Venkata Lakshmamma*, has dealt with a 
question similar to the one in The Secretary of State for India in Council v. Bat Somi 
and another, but it merely referred to the ruling in Rajindra Narain Singh’s case? 
without: dealing with the facts or the reasoning. It throws no light. The case 
in Janakinath v. Pramatha Nath®, was a ‘decision by a single Judge and stands on 
the same footing as the Madras case. There is nothing else on this subject in the 
judgment than the short observation, “ the Provident Funds Act does not in my 
opinion prohibit the appointment of a Receiver of the sum lying to the credit of 








1. (1931) 61 M.L.J. 208: L.R. 58 I.A. 215 3. (1933) I.L.R. 57 Bom. 507. . 
(P.C.). f f 4. (1926) 50 M.L.J. 279: LL.R. 49 Mad, 
2. (1925) 49 M.L.J. 244: L.R. 52 LA. 262 567: ie ; .. 
(P.G.). i 5. (1939) 44 C.W.N, 266, 
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the deceased in the Provident Fund.” Possibly the view was taken that on the 
‘death of the employee and in the absence of any dependant or nominee becoming 
entitled to the fund under the rules, it became money payable to the heirs of the 
‘deceased and lost its original nature of being a compulsory deposit. The case 
of Dominion of India—representing E. I. Ry. Administration and another v. Ashutosh Das 
and others? refers no doubt to Rajindra Narain Singhs case? but does not discuss it 
in any detail. Roxburgh, J., merely states “ surely it is an improper use of that 
‘equitable remedy to employ it to avoid a very definite bar created by statute law 
to achieving the very object for which the Receiver is appointed.” The decision 
in Ramprasad v. Motiram*, related to the attachment and sale in execution of a 
- money decree of the interest of a khorposhdar in a khorposh grant which was 
heritable and transferable. It affords us no assistance. 
14. The learned counsel for the respondents relied on three decisions’of the 
Privy Council as lending him support. One is the Nawab Bahadur of Murshidabad’s 
caset already referred to. Vibhudapriya Thirtha Swamiar v. Lakshmindra Thirtha 
Swamiar® and Niladri Sahu v. Mahant Chaturbhuj Das and others? are the other two 
-cases and they relate to maths and alienations by way of mortgage of endowed 
‘properties by the respective Mahants for alleged necessity of the institutions. 
They bear no analogy to the present case. The mahants had a beneficial interest 
in the properties after being provided with maintenance. A Receiver could be 
appointed in respect of such beneficial interest so that the decrees obtained may 
be satisfied. 
15. With great respect to the learned Judges of the Court below, we are of 
the opinion thar execution cannot be sought against the Provident Fund money 
“by way of appaintment of a Receiver. 
16. This conclusion does not, however, apply to the arrears of salary and 
. allowance due to the judgment-debtor as they stand upon a different legal footing. 
Salary is not attachable to the extent provided in section 60, Civil Procedure Code, 
Clause (1), but.there is no such exemption as regards arrears of salary. The 
learned Attorney-General conceded that this portion of the amount can be pro- 
‘ceeded against in execution. ee oe 


17. The Provident Fund amount was not paid to the subscriber after the 
‘date of his retirement in January, 1947. This, however, does not make it any the 
less a compulsory deposit within the meaning of the Act. Whatever doubt may 
have existed under the earlier Act of 1897, the decisions cited for the respondent 
Miller v. B. B. B C.I. Railway? and Raj Kumar Mukherjee v. W. G. Godfrey®, are 
under that Act, the meaning has now been made clear by the definition in sec- 
tion 2 of the present Act ; any deposit “ remaining to the credit of the subscriber 
-r depositor after the happening of any such contingency ” is also a compulsory 
‘deposit, and the contingency may be retirement from service. 

18. In the result, the appeal is allowed and the order of the lower Court dated 
ist February, 1949, appointing a Receiver is set aside as regards the Provident Fund 
amount of Rs. 1,563 lying to the credit of the judgment-debtor. Under the con- 
dition granting special leave, the Government will pay the 1st respondent’s costs 
‘of this appeal. ° 

Agent for Appellant : P. A. Mehta. 

Agent for Respondent No. 1: Naunit Lal. 


Agent for Respondent No. 2: P. K. Chatterjee. 
K.S. —— : Appeal allowed. 
1. (1950) 54 C.W.N. 254. - f 5. (1927) 53 M.L.J. 196 : L.R. 54 I.A. 228 : 
2. traz) 49 M.L.J. 244 : L.R. 52 I.A. 262 I.L.R. 50 Mad. 497 (P.€.). 
(P.C.), 6. (1926) 51 M.L.J. 822 : L.R.°53 I.A. 253 : 
3. (1946) I.L.R. 25 Pat. 705. LL.R. 6 Pat. 129 (P.G.). 
4. (1931) 6 
(?.C.). 
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1 M.L.J. 208: L.R. 58 I.A. 215 7. (1903) 5 Bom.L.R. 454. 
(P.C. : 8. A.LR. 1922 Cal. 196. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Govinpa MENON, AND .Mr. JUSTICE KRISHNASWAML 
Nayupv. 


British India Steam Naata Co., Ltd. Hy Agat, Messrs. 
Binny and Co. (Madras), Ltd. .. Appellants* 
v. . 
T. P. Sokkalal Ram Sait by Agent K. A. Hariganga Ram. .. Respondent. 
Carriage of Goods by Sea Act (XXVI of 1925)—Does not apply to goods which by” contract of carriage is 
stated as being carried on deck and is so cerried—Liability of carrier is governed by English Common Law—Con- 
tract Act (IX of- 1872), sections 151 -and 152 have no application—Clause in bill of lading exempting, ` 


liability for loss whether due to negligence. unseaworthiness or otherwise—Shipowner if bound to prove how the loss. 
occurred. 


' The Carriage of Goods by Sea Act (XXVI of 1925) does not apply to Cargo which by the contract 

of carriage is stated as being carried on deck and is so carried. ‘The English Common Law applied 

` and sections 151 and 152 of the Indian Contract Act cannot affect the liability of the common carrier. 

The liability of a common carrier for the loss, injury or delay in respect of the goods carried may be 

varied by contract. A clause in the bill of lading exempting the carrier “ from any liability whatever 

for the goods, or for any loss or expenses connected therewith however causcd and whether due to 

negligence, unseaworthiness or othe-wise ” Telieved the carrier of responsibility in respect of short 
delivery of the consignment. 


Such a clause was not opposed <o public policy and section 23 of the Indian Contract Act docs 
not apply. The bill of lading relieved the, shipowner from any liability with regard to showing how 
the loss had occurred. 


(Case-Law discussed.) 


_ Appeal against the decres of the City Civil Court, Madras, in 1 O.S: No. aa 
of 1948. 
C. Govindaraja Aiyangar instructed by Messts. King and Partridge for Appellants. 
1 T. R. Arunachalam and R. Mathrubutham for Respondent. 


“Judgment of the Court was-delivered by 


Govinda Menon, 7.—The defendants in O.S. No. 711 of 1948 on the file of the 
‘City ‘Civil Court, Madras, agpeal against the decree of the learned Additional 
City Civil Judge ‘awarding a sum of Rs. 1804 being the price cf 44 bags of beedi 
leaves short delivered tc the plaintiff at the Madras harbour from S.S. ‘ Howra ” 
in which 1532 bags of beedi leaves had been shipped for transit from Vizagapatam 
to Madras. 


The plair-tiffs were the consignees ef 1,532 bags of beedi leaves shipped at. 
- Vizagapatam. for being carried to Madras‘ by S. S. “ Howra” The defendants 
are the British India Steam Navigation Cc., Ltd. by agents Messrs. Binny and Co. 
(Madras), Ltd., who are the owners of the ship in which these bags were carried. 
Out of the 1 532 bags shipped at Vizag, the evidence is to the effect that, only 
` 1488 bags were delivered at the Madras Harbour, 44 bags being not traceable- 
and hence short delivered. The suit was laid- for recovering the price of these ` 
44 bags and as stated above, the lower Court granted a decree for a sum of Rs. 1804. 
Against that decree, the defendants have appealed. The orly contest betweer . 
the parties is with regard to-the Hatley of the defendants for the price of the 44 
bags short delivered. 


Exhibit A-go is the Mate’s receipt which shows that the 1532 bags of beedi 
leaves, the contents of some cf the bags ‘being exposed at the mouths, were stowed. 
on deck at shippers’ risk. The correspondence shows that on the complaint made: 
on behalf of the plaintiff, the ` defendants tried their utmost to find out how and. 
where the 44 bags were lost and they were not able to find out the cause of the 
loss. In Exhibit A-7, dated 3rd December, 1947, the defendants wrote to the 
plaintiffs’ agent that they have made enquiries at all the ports at which the vessel 
called but could not trace the bags at all. There are similar letters, Exhibit A-15 
regarding the search made fcr the goods, Exhibit A-16 where reference was made- 


g 


' #C.C.C. Appeal No. 27 of 19:0. i Ist April, 1952.. 
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to the Calcutta principals and by Exhibit A-17.the defendants complained to the 
Traffic Manager, Madras Port Trust, that these and other missing bags cf beedi 
leaves must have been delivered in error to others after they were landed and the 
Traffic Manager was requested to investigate this shortage thoroughly. Exhibit 
_A-18 is a further reminder to the Traffic Manager. After some correspondence 
between the plaintiff and the defendants as well as between the defendants and the 
Port Trust and other authorities, finally by their letter, dated 14th May, 1948 the 
defendants disclaimed their liabilitity for the amount and stated that they were 
unable to entertain the claim and accept any responsibility on the ground that the 
bill cf lading was subject to th: shippezs’ risk ard contained a clause that the common 
carrier is net liable for the loss. 'The- clause on which tne defendants rely is type- 
written and is pasted at the end of the printed bill of lading. It reads as follows : 


“ Notwithstanding anything to the contrary herein contained live animals and/or deck cargo 
are received, kept and carried at the sole risk of the owner thereof, and neither the carrier, (which 
expression includes both the owner af the ship and the operating shipowner for the time being) nor 
any stevedors, wharfinger nor any agent or servant of any of them nor any other person whomsoever 
for whom the carrier may be responsible shail ke under any liability whatever for the goods, nor for 
any loss or expense connected therewith however ccused and|whether due to negligence, unseaworthi- 
ness or otherwise. Shippers and all concerned are, therefore, advised to see that their insurance 
policies cover all and every risk whatsoever whether ashore or afloat ard are made without re- 
course to the carrier or any of the parties aforementioned.” : 


On account of this special clause in the bill of lading, the defendants conterded that 

«the plaintiffs had notice and knowledge to the effect that neither the carrier, nor the 
agent or servant, or any persons for whom the carrier may be responsible, shall 
be under any liability whatever fcr the cargo, nor for any loss or expense connected 
therewith, however caused, and whether due to negilgence, unseaworthiness or 
otherwise. The defendants further pleaded that the loss has not arisen by reason 
of their negligence or any of their agents or servants and that in any event any 
claim founded on such negligence is not maintainable by reason of the special 
contract between-the parties. 


` - The lowers Court has held, relying upon Wills v. Great Western Railway Co.* 

that when consignment which was booked at owner’s risk arrived at its destination 

and some of the goods were found missing, and the plaintiffs made a claim upon 
the defendant for the non-delivery of a part of the goods, such non-delivery would 
not amount to “ loss” within the meaning of the contract and that the plaintiff 
was entitled to damages. Apparenily the attention of the learned Judge was not” 
invited to the fact that this decision is no longer good Jaw in England, because though 

this decision was confirmed by the Court of Appeal in Wills v. Great Western Railway? 

when the matter was taken up to the House of Lords, in their decision reported in 

Great Western Railway v. Wills®, the House of Lords reversed the judgment under 

_ appeal before them and held that non-delivery of part of the consigned goods was 

loss within the meaning of the contract. -We have therefore to take it that the non- 

delivery in this case would amount to loss, 


Our attention has been invited to a few cases under the Indian Railways Act,. 
viz., East Indian Railway Co. v. Fogpat Singh*, M. and S.M. Railway Co. v. Subba Rao® 
and Sheo Dayal Niranjan Lal v. Great Indian Peninsula Railway Co.°, for the interpre- 
tation of the term “loss” in risk notes, and the opinion expressed therein is that 
the railway company is liable if the goods are lost in transit involuntarily or through 
inadvertence and’ that the word *‘ loss” does not mean pecuniary or other loss 
suffered by the owner of the goods through being wrongfully deprived of the posses- 
ston, use, or enjoyment thereof, but means loss of the goods while in transit, and 
such loss occurs whenever the railway company to which the goods have been 
consigned for conveyance involuntarily or through inadvertence loses possession 





1.. (1914) 1 K.B. 263, 4. (1924) ILL.R. 51 Cal. 615. . 
2. (1915) 1 K.B. 199. 5. (1919) 38 M.L.J. 360 : LL.R. 43 Mad. 617- 
3. (1917) A.C. 148. : _ 6. (1926) I.L.R. 49 All. 236. Pa : 
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of the goods. This argument was intended ‘to show that the non-delivery was 
loss. ‘There is no reason why tke same interpretation should not be used when the 
‘carriage of goods is by ‘sea. f ` f 
The argument advanced or. behalf of the plaintiff is that since the defendants 
have not shown that the common carrier, or their agents, or servants were not guilty 
. of any negligence, it should b2 presumed that the non-delivery of part’ of the goods 
` must make them liable for damages. - - 
; What we have to decide is whether the dispute in the. present case is governed 
by the statutory law in India or by the English Common Law, and if it is the 
` English Common Law, what exzctly is the nature of that law in regard to contracts 
of this kind. The defendants have disclaimed their liability on account of the 
special contract as alleged by them in paragraphs 4 and 4 (a) of their written state- 
ment. The Carriers’ Act, 1865, (Act III of 1865) was the first statutory enactment 
in India by which common carriers are enabled to limit their liability for loss, or. of 
damage to, property delivered to them to be carried. But in this Act “ common 
carrier ” is defined as a person other than the Government, engaged in the business 
of transporting for hire property from place to place, by land or in land navigation 
-for all persons indiscriminately. Therefore, in view of the fact that carriage in the 
present case was on the high seas, Act ITI of 1865 will not apply. The other statute 
‘relating to common carriers is the Indian Carriage of Goods by Sea Act, 1925 (Act 
XXVI of 1925) enacted on the lines of the English Act of 1924, 14 and 15 George 
V. Ch..22. A comparison of the two statutes shows that they are practically identical. 
‘The English Act contains six sections whereas the Indian Act contains one more, 
viz., section 7 which speaks cf saving and operation. With regard to the schedules 
‘and rules, the two enactments are in pari materia. Article 1, sub-clause (c) of the 
. schedule of both the Acts deines ‘“‘ Goods ” as follows : 
` €€ Goods includes goods, wares, nerchandises, and articles of every kind whatsoever, except live 
‘ animals and cargo which by the convzact of the carriage is stated as being carried on deck and is so 
‘Carried. k g a 
The appellants contend thaz the bags of beedi leaves in question being carried on 
deck at, shippers’ risk, are exempt from the Carriage of Goods by Sea Act on account 
of the definition of “‘ goocs* contained in Article 1, sub-clause (c) and that on 
account of the special exemption clause in the bill of lading they are excempt from 
the liability for the loss cr damages arising out of any cause whatsoever. It is 
further contended that this provision has been held to limit the liability for loss 
arising out of their own, or their servants’ negligence as well. In short, the argument 
on behalf of the appellants is that since the Carriage of Goods by Sea Act does not 
apply the only law governing the parties in a matter like this is the English Common 
Law and under the English Common Law, according to precedents and decided cases 
as well as text book writers it is open to the carrier to contract himself out of the 
liability by special provisions as has been done in the bill of lading, Exhibit A-29. 
He further contends that the parties have agreed with regard to the law applicable 
as found in clause 16 of the Hill of lading, which is to the following effect. 
“ Law applicable. The contract evidenced by the Bill of lading shall be governed by the Laws 
of England and in accepting this bill of lading the shippers and’ consigness expressly accept and agree 


to all its, stipulations, exceptions and conditions whether written, stamped or printed as fully as if 
:signed by him or them.” 


We have to find out Low far this contention is justified. 


But the respondent’s learned counsel maintains that even in the case of deck 
cargo the rules relating to Carriage of Goods by Sea Act applies. He invites our 
attention to the fact that the word “ goods” has not been defined among the 
‘sections of the Act but only in. the rules under the schedule and that Article 
VI of the rules should apply. If that is so, any contract like the one in question, 
totally exempting the comzron carrier from liability is opposed to the special condi- 
tions postulated in Article VI and in any event section 23 of the Contract Act applies 
ito this case as the contract in question is opposed to public policy. Total extin- 
-guishment of liability due tc any cause whatsoever should not be condoned as it is 
a matter which is opposed to public policy. It is argued that the meaning of the 
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word “ goods” though it is narrower in the schedule and rules, is much wider so 
far as the Act is concerned. E 


That prior to the passing of the Carriage of goods by Sea Act in 1925, the 
common law of England was applicable to common carriers and not the 
provisions of the Indian Contract Act relating to bailments is clear from previous 
decisions of this Court as well as other High Courts. In the Irrauaddy Flotilla Co. v. 
Bhugwandas+ at page 628 their Lordships of the Privy Council observe as follows : 


“ Notwithstanding the able arguments of the learned counsel for the appellants, it seems to 
their Lordships that there are several considerations, not all of equal weight, but all pointing in the 
same direction, which lead irresistibly to the conclusion that the Act of 1872 was not intended to alter 
the law applicable to common carriers.” ; 


Again at page 631 their Lordships observe : 


““ These considerations lead their Lordships to the conclusion that the Act of 1872 was not intended 
to deal with the law relating to common carriers and notwithstanding the generality of 
some expressions in the chapter on bailments, they think that comnion carriers are not within the Act.’* 


The provision of the Indian Contract Act referred to above are sections 151 
and 152, the former of which makes it obligatory that the bailee’is bound to take 
as much care of the goods bailed to him as a man of ordinary prudence would, 
under similar circumstances, take of his own goods of the same bulk, quality and 
value as the goods bailed, and section 152 absolves the bailee, in the absence of any 
special contract, from any responsibility for the loss, destruction or deterioration 
of the thing bailed, if he has taken the amount of care of it described in section 151. 
The effect of these two sections is that if the bailee takes reasonable care of the goods, 
then he will be absolved from liability for the loss or destruction of the goods but 
he is bound to take reasonable care of the goods bailed as his own goods. According 
to their Lordships’ decision in The Irrauaddy Flotilla Co. v. Bhugwandas' these sections 
would not apply to common carriers so far as India is concerned. There are 
passages in this judgment which makes it applicable to carriages on the high seas 
also. 


In Sheik Mahomad Ravuther v. The British India Steam Navigation Co., Lid.®, two 
of the learned Judges who constituted the Bench of three, were of opinion that it is 
the English Common Law that applied and not the Indian Contract Act. But 
the third Judge, Sankaran Nair, J., took a different view, though on the facts of the 
case ke agreed with White, C.J. Both White, G.J., and Sankaran Nair, J., held on 
the construction of the Bill of Lading, that the liability of the common carrier at 
that stage was specially provided for by a clause and they could not invoke in aid 
the general negligence clause in the body of the document and that they were not 
exempted from liability for negligence. But Wallis, J., took a different view. - San- 
karan Nair, J., held that the rule of English law, which allows shipowners to exempt 
themselves, by express contract, from liability for negligence cannot be applied 
in India, as it is inconsistent with the provisions of the Indian Contract Act and the 
manifest intention of the Legislature in enacting such provisions. Then the Jearned 
Judge referred to sections 148 and 151 of the Contract Act. He was further of 
opinion that a contract limiting such Hability will be opposed to public policy 
and void under section 23 of the Contract Act, as it will be against the interests 
of the mercantile community and not necessary in the interests of the shipowners.. 
Though there may be something to be said in favour of the view taken by Sankaran 
Nair, J., still we feel that we are bound by the consensus of authority in this Court 
as well as other High Courts. In Bombay Steam Navigation Co., Lid. v. Vasudev? 
and Haji Shakoor Gany Firm v. Firm of Volkart Bros.4 the view taken is that the 
English Common law is applicable. It has to be remembered that both these 
decisions are after the passing of the Carriage of Goods ‘by Sea Act. 


2 


` 





1. (1891) L.R. 18 I.A. r21 : I.L.R. 18 Cal. 3- (1927) I.L.R. 52 Bom. 37: .A.L.R. 1928 
620 (P.C.). Bom. 5. 
2. (r908) 18 M‘L.J. 497 : .L.R.g2Mad.g5. 4. A.L-R. 1931 Sind 124. 
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In Kumber v. The British Indic Steam Navigation Co.1, Sadasiva Aiyar and Tyabji, 
JJ., considered this aspect of the case at great length and came to the conclusion that 
the English law is applicable. At page 945, Sadasiva Aiyar, J., observes thus : 

“ As I am myself always inclined not to travel beyond Indian cases and Indian Statutes unless 
I am convinced that they are clearly no- applicable, I would have gladly referred the questions of the 
applicability of the Contract Act, whe-e it differs from the English Common law to'a Full Bench 
if I did not feel that I am concluded ky the pronouncement of the Privy Council on this question. 
In the Irrawaddy Flotilla Co. v. Bhugwancas* their Lordships have clearly approved ðf the decision of 
the Full Bench in Moothorakant Shaw + The Indian General Steam Navigation Co.” and disapproved of 
the contrary decision in Kuverji Tulesizas v. The G.I.P. Railway Co.*. The effect of their Lordships’ 
decision in the Irrawaddy Flotilla Co. v. Bhugwandas*, seems to me to be ‘that the duties and liabilities ° 
of a common carrier are governed in India by the principles of the English common law on that 
subject’ (except where they have been departed from in the case of some classes of common carriers 
by the Carriers Act of 1865 or by the Railway Acts of 1878 and 1890) and ‘that notwithstanding 
some general expressions in the chapter on Bailments, a common carrier’s responsibility is not within 
the Indian Contract Act of 1872 °.” 
Tyabji, J., also says the same thing at page 953 : s 

BO ode dy an 28 It is not open to this Court to say that the liability of such carriers as we 
have to deal with in this case is governed by section 151 of the Indian Contract Act, after the decision 
of the Privy Council in the case of the Irrawaddy Flotilla Co. v. Bhugwandas*. In that case the Privy 
Council had to decide whether the view of the Bombay High Court as expressed in Kuverji Tulasidas 
v. Great Indian Peninsular Railway Co.*, was correct or the view of the Calcutta High-Court in Moothara- 
kant Shaw v. The India General Steam Nacization Go.? and they said that they were “ compelled to decide 
in favour of the view of the Calcuta High Court and against that of the High Court of 
Bombay. In deciding against the view of the High Court of Bombay,’ they decided against the 
argument on which the appellant relied. They decided, that the liability of carriers such as we have 
to deal with is not governed by the sections of the Indian Contract Act, relating to bailees.” 
We may also refer in this connection to a recent decision of the Travanccre-Cochin 
High Court in Orient Ship Suppl. Co. v. Kalmarsund Co.®, where the learned Judges 
discussed the various cases cn the topic. Therefore it can be taken as settled that 
prior to the enactment of the Carriage of Goods by Sea Act in 1925, the Common 
law of England was the law -applicable so far as India was concerned. Does it 
make any difference to the law applicable after the passing of thatAct? This Act 
was passed as a result cf the Irternational Conference on Maritime Law held at 
Brussels in October. 1922, by which certain unanimous recommendations were 
made tc the various Governments that took part in the conference to adopt as 
the basis of a convention a draft convention for the unification of certain rules 
relating to bills of lading and ia pursuance to that, as we stated, in England the 
Carriage of Goods by Sea Act c? 1924, 14 and 15 George V, Chapter 22 was passed 
which is practically ad idem to the Indian Act. 


We have rejected the argument cf the learned Counsel for the respondents 
that Article VI in the Schedule to Act XXVI of 1925 will be applicable to deck 
cargo. But still he argues rely-ng upon certain observations of Sankaran Nair, J., 
at page 126 of Sheik Mahomad Ravuther v. The British India Steam Navigation Co., 
Ltd.® that the principles of the Contract Act should be applied to a case like this. . 
This argument has not found favour even at a time when the Carriage of Goods 
by Sea Act was not in existence. See Mootharakant Shaw v. The Indian General 
Steam ‘Navigation Co.® and British and Foreign Marine Insurance Go., Ltd. v. 
Navigation and Railway Co., Lid.?. If until the passing of the Carriage of Goods 
by Sea Act, the law relating tc the carriage of goods by sea was governed by the 
Indian Contract Act, then thers would have been some mention made of it at the 
time of the passing of the Carriage of Goods by Sea Act. The absence of any 
‘reference is an indication that taere was no such thing. 

At page 475 of Carver’s Carriage of Goods by Sea, 8th Edn. (1938) specific 
reference has been made to tke fact that the English Carriage of Goods by Sea 
Act of 1924 does not apply to cargo which by contract of carriage is stated as being 





I. (1913) 25 M.L.J.:162% I.L.E. 38 Mad. 4. (1878) I.L.R. 3 Bom. 109. : 
I 5. (1950) 5 D.L.R. Travancore-Cochin 346. 


941. 
2. (1891) L.R. 18 LA. r21 : I.L.R. 18 Cal. 6. (1908) 18 M.L.J. 497: LL.R. 32 Mad. 
20 (P.C.) : 95 (F.B.) 


-3- (1883) LL.R. ro Cal. 166. © 7. T910) LL.R. 38 Cal. 28. 
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carried on deck and is so carried. (Schedule of rules, Article I (C) such being 
the case, if in England the Act would not apply to carriage of goods by sea, we fail 
to see why in India also, after the passing of an identical statute its provisions should 
apply to carriage of goods by sea. We therefore have no doubt in holding that ‘so 
_ far as the goods in question are concerned,.the Act of 1925 would not apply. We 
are also of opinion that if the English Common Law applied, then sections 151 
and 152 of the Indian Contract Act cannot affect the liability of the comnfon carrier. 


Now the important question arises as to whether the exemption clause which 
makes the carrier immune frem all liability whatever for the goods or for any loss 
can be pleaded by the defendants in the present case where there is nothing to show 
how the bags of beedi leaves came to be short delivered. In other words the question 
is whether such a: clause is valid or not. Before we discuss that question we may 
advert to the fact’ that the bill of lading, though expressly mentioned to be under 
the Indian Carriage of Goods by Sea Act and the schedule thereto, has this fact 
that the paramount clause relating te the application of that Act has been cancelled 
before the same was.issued. That the liability of a common carrier for tke loss, 
injury or delay in respect of the goods carried may be varied by contract is evident 
from the statement of the law in Halsbury’s Laws of England, Volume IV, page 
27, Art 37. Carver, even at the very outset at page 2 of his book states the following 
passage in dealing with such liabilities, 

“ Therefore it should be borne in mind that the degree of the responsibility which a shipowner 

impliedly undertakes, as described in this chapter, while remaining the fundamental basis which an 
express contract may modify is not in most cases the fundamental basis when the express contract is 
evidenced by a bill of lading.” 
At page 118 in Article 77, of the same back it is stated that exceptions in the bill 
of lading should be construed against the shipowner when they are ambiguous 
and a passage from the judgment of Lord Loreburn, L.C. in Nelson Line v. Nelson! 
is quoted. If there is a general clause in a bill of lading by which the shipowner 
-is exempted from liability for damage ta goods whether arising from a defect exist- 
ing at the time of the shipment or not, or from niglect of the master or crew, or 
from any other cause whatsoever, and that general clause is qualified by a second 
clause which exempted the shipowner from liability for damages from defects 
if reasonable means have been taken to provide against such defects and unsea- 
worthiness, it was held by the House.of Lords in Elderslie Steamship Co. v. Borthwick*, 
that the subsequent clause must prevail over the earlier clause. That is, their 
Lordships are of opinion that though it is open to a skipowner to exempt himself 
from liability by contracting that he would not be liable for any loss whatever 
even arising out of negligence, if another clause restricts exemption from liability 
only if reasonable means have been taken to provide against defects and unsea - 
worthiness, the subsequent clause would prevail. At page 96, Earl of Halsbury 
L.C. lays down the law thus : : 

“ It seems to me that if what has been called the large print had stood alone I should not have 
had the smallest doubt that it would have carried the shipowner the whole way. I can give no other 
construction to it than that which the words express ; but the difficulty in his way is that he has thought 
proper to execute an instrument which has two different sets of phrases in it, and one rule of ¢onstruc- 
tion which must prevail is tha you mist give effect to every part of a document,if you can—you 
must read it as a whole. Mr. Carver has ingeniously spoken of independent contracts and inde- 


pendent paragraphs and so on, but we must remember that this is one contract, and each of thé 
-parts of this contract must be read so as to give effect to the whole ifit can. 5“ 

My Lords, the only mode of so reading it is to read the first part of it thus : ‘I am not to be liable 
for this’, and then what comes after it by way of exception, ‘I shall not be Jiable unless I have failed 


to take all reasonable means against the injury’ that has happened. In that way you can read the 


two together, and this seems to me to be the only way in which you can make a'reasonable and intelli- 


gible contract, and give effect to the words which the parties have agreed to.” 


Their Lordships are quite positive that if the large print’ clause, as they call it, 
which exempts the carriers fram liability for all losses including non-delivery had 
‘stood alone, such a contract would be valid and binding. 





1. (1908) A.C. 15 at 19. Os 2. (1905) A.C. 93 at 96. 


r 


276 2 THE MADEAS LAW JOURNAL REPORTS. a [1952 


In the case reported in Chartered Bank of India, Australia’ and China v. British: 
India Steam Navigation Co., Ltd.1, there was a clause in the bill of lading that r 


“the liability of the company shel absolutely cease when the goods are free of the ship’s tackle,. 
and thereupon the goods shall be at the risk for all purposes and in every respect of the shipper or 
consignee ”. ; , k 
What happened was that the goods were delivered to landing agents appointed. 
by the company itself, but by the fraud of the landing agents, th: goods never 
reached the consignees. Even in such’a case it was held by their Lordships that 
although there had been no delivery under the bills of lading, yet the provision. 
as to cessor of company’s (defendant’s) liability directly the goods were free of the- 
ship’s tackle was perfectly clear, and that that was sufficient and effective to protect 
them. i 


The rule of exception has been adopted in India almost uniformly as is seen. 
from decisions of other High Gourts, such as the one reported in B.I.S.N. No. Co., 
Ltd. v. Alibhai Mahomed’. ` 


Learned counsel for tke appellants referred us to two other cases, viz., Lewis 
v. Great Western Railway Co.* and Price and Co. v. Union Lighterage Co.*. -On a perusal. 
of these cases it seems to us that the principles enunciated therein cannot with any 
advantage be applied to the facts of the present case. 


_ In discussing as to the law applicable we had to refer to the decision in Jellicoe 
v. The British Indian Steam Navigation Co®, But that judgment is further instructive in 
- the application of the doctrine of the exemption of liability. That case arcse out 
cf a reference by a Judge of the Small Cause Ccurt and the learned Judges of the 
Calcutta High Court, on the reference held that since the plaintiffs had accepted 
the terms of tke bill of lading which contained a clause f 


“carried and delivered subject to the conditions after mentioned . . . . . loss or 
damage for any act, neglect or cefeut whatsoever of the pilot, master or mariners or other servants 
of the company, excepted ” ` 


they cannot make the common carrier liable for the less of the goods. In that 
case, the goods were destroyed owing to the carelessness of the common carrier’s 

servants and when the plaintifs sued the company for damages it was held by the 

Calcutta Higt Court that the company were. protected by their bill of lading the 

terms of which had been accented by the plaintiffs. The terms were similar to the 

one which we have to consider now. f 


In Hajee Ismail Sait v. Tie Company of the Messageries Maritimes of France®, this 
Court has held that since carriers by sea, for hire, prior to the passing of the Carriage 
of Goods by Sea Act, are.common carriers by the Common Law of England, 
under the English Common Law,,a common carrier may protect himself from 
liability for deliberate acts cf misfeasance on the part of himself or his servants 
for losses arising even by acts of negligence. It is worthwhile to quote a passage” 
from the judgment at page 203: 7 


“ By the English law applicable to common carriers, the common carrier may enter into any 
contract so as to protect himself, but he can only do so by clear, definite, and unambiguous words. 
If therefore the words used in the exemption clause of the bill of lading are clear, definite and un- 
ambiguous, they may suffice to protect the shipowner even from deliberate acts of misfeasance on the 
part of himself or his servants. Or arrival at Madras the defendants delivered the plaintiff’s goods, 
which were oats, in heavy rain anc allowed them to get wet in the process. They might, if they had 
chosen to do so have taken .the gocds on and not delivered. them until later when it was fine; and the 
plaintiff contends that their act in delivering the goods in rain‘instead of delaying the delivery until 
it was fine, was an act of deliberate misfeasance and not mere negilgence as the learned Chief Judge 
has found in the case stated. We think the acts of the defendant’s servants amounted only to negli- 
gence and that the learned Chief Judge is right in so holding. We further think ‘that the words of 


the clause above quoted are sufficizntly clear and definite to protect the defendants and we answer 


the question referred to us in the negative.” 








I eo A.C. 369. 4. (1904) 1 K.B. 412. 
2. (1920) 62 I.C. 378. 5. (1884) I.L.R. 10 Cal. 489. 
3. (1877) 3 Q.B. 195. 6. (1905) I.L.R. 28 Mad. 400. 
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In Sheik Mahmad. Ravuther v. British India Steam Navigation Co., Ltd.* and Kumber 
v. The British India Steam Navigation Co., Lid.* there were similar clauses in thé bills of 
lading and in the latter case this Court was of opinion that such a clause relieved 
the common carrier of any responsibility. Such a clause, according to English. 
law is not opposed tc public policy and is valid and section 23 of the Indian Contract 
Act has no application. We may say in this connection that the decision in Kumber 
v. The British India Steam Navigation Co. is applicable directly to the facts of the 
present case. . 


A further argument was put forward based on the words in the exemption: 
clause in the bill cf lading, viz., “however caused and whether due to negligence, 
unseawcrthiness, or otherwise,” in this clause should be read as ejusdem generis but 
that argument has bcen repelled in Baerselman v. Bailey, where it has been laid 
down that thcse words should have full import and cannot be construed, as ejusdem 
generis. 


In order to establish that the extinguishment cf liability for any reason what- 
ever cannot be hac by means of a contract like the one in qucstion, learned advocate 
' for the respondents brought to our notice a decision in The Stranna*. In that case 
Langton, J. considered the effect of the expression ‘“‘at charterer’s risk” ir the 
bill of lading and was of opinion that the wcrds did not put on the owner of the 
goods thc risk of loss in every case in which the cause cf the loss was unknown and 
since the defendants the shipowners in that case, had failed to provide an explana- 
tion în any sense comparable in probability with the probability of their own reg- 
ligencc, in the loading, the defence failed. A perusal of this case leaves one with 
the impression that according to the learred Judge it is necessary that the carrier 
must show that there was no negliger-ce in the case cf deck cargo. At page 148, 
he observes as follows : ; 

“ Applying this line of thought to the present case I am at once confronted by the difficulty that 
the explanation given by the shipowners is exceedingly meagre. Their theory of cross currents is 
quite untenable, and their evidence at the best leaves the cause of the heeling completely unexplained. 
Mr, Willink urges that, although the words dezk cargo ‘ at charterer’s risk” do not excuse the ship- 
owners for negligence proved and determined, they will avail to put upon the goods owner the risk. 
of loss through unascertained causes. As to this I feel that the statement is too wide. I can quite 
easily read the words “ at charterer’s risk ” to mean that the goods owner takes the chance of some 
imperfectly ascertained causes of action. But -o say that it confers on the shipowners’ right to claim 
exemption from liability in every case in which the cause of the loss is unknown seems to me to be 
altogether too benevolent a construction in favour of the party who has inserted the exception. Pushed 
to its logical conclusion this argument would appear to go to the length of saying that these words. 
excuse a bailee from giving any explanation of the Icss of goods entrusted to him. Indeed he might 
well deem it wiser not to attempt an explanation since without one he must succeed.” 


He also referred to an earlier decision in C. Wilh Svenssons Travaruakatiebolag v.. 
Cliffe Steamship Co.°, where Wright, J., as he then was in considering the question. 
of the carrier’s liability in carrying goods under a contract of affreightment which: 
contained a similar exception clause keld that although the words in the charter-. 
party “ at charterer’s risk ” standing alone did not excuse the defendants in the 
case of a loss due to negligence on their part or on the part of their servants, those 
words must be read with the excepticn clause, and the effect of reading the two. 
together was to enable the carriers to rely on the exception clause, which protected 
them against the consequences of such negligence. The exception clause was to the 
effect that the carrier will not be liakle even when the loss is occasioned by the- 
negligence, default or error in judgment of the master mariners, or other persons 
* employed by the shipowner or for whose acts he is responsible. Al that is required. 
in such cases for the shipowner to prove is that the ship was seaworthy and nothing 
more. It is argued by the learned - counsel that the present case resembles the 
case in The’ Stranna*, where the shipowners did not let in any evidence as to 
how the loss occurred. Ithas tobe noticed that the observations of Langton; J., 
are somewhat wide and were, as the learned Judge says unnecessary for the: 


I. (1908) 18 M.L.J. 497 : I.L.R. 32 Mad. 95. 3. (1895) 2 Q.B. gor. 
2. (1913) 25 M.L.J. 162: I.L.R. 38 Mad. 4. VEER P.1g0.-  - 
941. 5. (1932) 1 K.B. 490. 
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decision of the case, because he prémises the discussion by stating that since the. 
case might go higher and that he may be proved to be wrong in this determination 
of the first point, he thought, it desirable to express his view as to this point. It 
seems to us that if the shipawner on this contract of affreightment is not liable 
even if the acts of negligence are on the part of the master mariner and other 
persons employed by the shipowner, it is-not obligatory for him to show that there 
was negligénce when a loss has occurred. ` It might be that the loss was due nat 
because of any negligence at all-but due to some unforeseen acts. In such a case 
he is no doubt protected. . Therefore the reasoning of Langton, J., that if the 
bailee deemed it wiser not tq attempt an explanation he is in a better position than 
if he had attempted an explanation is in our opinion somewhat overstrained.. One 
‘can conceive of circumstances where a party can rely on strict legal technicality 
without attempting to put forward any definite case. What prevents a party from 
saying that if the words of a contractare to be construed in his favour he can keep 
silent and need not try to put forward any explanation? In our opinion the bill 
_ of. lading in this case relieves the shipowner from any liability with regard to 
shcwing how the loss had occurred. : 
Reference was also made to passages in Story on the Law of Bailments, 7th 
Ed., page 438 as well as Carver’s.Carriage by Sea, 8th Edn., pages 167 and 168, 
section 103 onwards. Section 490 in Story on the Law of Bailments ‘is as follows : 


“ The reason assigned by Lord Holt for'this doctrine is as follows : ‘ The law.’, says lie-‘ charges 
this person (the carrier), thus instructed to carry goods against all events but acts of God and of the 
enemies of the king. For, though the forces be never so great, as if an irresistible multitude of people 
should rob him, nevertheless he is chargeable. And this is a political establishment, contrived by 
the policy of the law or the safety of all persons, the necessity of persons, that they may be safe in 
their dealings. For else these carriers might have an opportunity of undoing all persons, that had 
any dealings with them, by combining with thieves, etc.; and‘yet doing it insuch a clandestine 
manner, as would not be possible to be discovered. And this is the réason the law is founded upon 
in that point? The ground of the resolution is (as Sir William Jones has justly observed) not the 
‘reward of the carrier (upon which Sir Edward Coke lays much stress), but the public employment 
exercised by the carrier, and the danger of his combining with robbers to the infinite injury of com- 
merce and extreme inconvenience to society. He is treated as an insurer against all but the excepted 
“perils, upon that distrust, which an ancient writer has called the sinew of wisdom. In truth, the 
reason or policy of the rule is borrowed from the Roman law, where (as we have already seen), the 
rule is applied equally to carriers by water to inn-keepers, and to stable-keepers ; but itis applied 
with a stricter severity in the commen law, than it was in that law.” 


It has-to be remembered that the American law with respect to, the liability 
-of the carrier‘is different from the English law though subsequently even in America 
‘the Jaw has been changed as is seen in note (Il) at page 170 of Carver’s carriage of 
:goods by sea. The note is to the effect that the Carriage of Goods by Sea Act took 
‘effect in the United States on 15th July, 1936, its provisions corresponding to 
‘those of the English Act of the same name. We may also in this connection refer 
ito Outline of the Law relating to Bills of Lading by C.H. Main Thompson, M.A. 
.at pages 170 and 171 to the following effect : - 

_ | The shipowner may escape liability for such loss by an express exception such as ‘ goods carried 
-on deck are solely at merchant’s risk’. He may avail himself of this exception (1) in a contract of 
carriage to which the rules are not in any case applicable ; and (2) in a contract of carriage to which, 
but for the provisions in the rules as to deck cargoes the rules would be applicable, by complying 


with those provisions, that is, by s-ating in the contract of carriage that the cargo is being caried on 
deck, and so carrying it. i 


The shipowners apparently, cannot escape liability for loss of or damage, to a deck cargo 
‘being carried undera contractof carriage to which, but for the.provisions in the rules as to deck 
‘cargoes, the rules would be applicable if he fails to comply with those provisions. He cannot under 
the rules lessen his liability otherwise than is provided in the rules and any agreement designed to - 
have that effect is null and void and of no effect.” 2 . 

For substantiating the idea underlying the last sentence, the footnote gives reference 
~to the Carriage of Goods by Sea Act, 1924, Art. III, rule 8 and therefore we are of 
opinion that it cannot apply to deck-cargoes as wa’ sought to be contended by 
Mr. T. R. Arunachalam for the respondents. 


Learned Counsel for the respondents strenuously urged before us that in none 
-of the cases cited except probably the The Stranna, in which observations are 


1. (1937) P. 30. 
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in his favour, is the total extinguishment of liability provided even where no expla- . 
nation is given as to how the loss occurred. ` As we have already remarked if after. 
proving negligence, the carrier can escape liability under the agreement, there is, 
no reason why he should be mulcted with liability when the loss may be due to 
negligence or for other reasons. The carrier’s-silence and failing to prove negli- 
ence might be construed in favour of the consignor as an implicit admission of 
negligence. Viewed in that way also the exception clause can be calfed in aid 
in support of the carrier’s extinguishment of liability. In the case before us the 
exemption clause is clear that if the loss or non-delivery has occurred as a result 
of negligence, unseaworthiness or otherwise, they will not be liable and we are 
of opinion that the case comes within the principles enunciated in the -various 
decisions to which we have already referred. In this view ‘it seems to us the 
appellants are not liable for the non-delivery of the 44 bags of beedi leaves. The 
appeal therefore is allowed, the suit dismissed with costs throughout. 


K.S. — ; Appeal allowed. 
- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMASUNDARAM. 
K. Kunjikannan . à _ .. I Party* 
© p. - 

P.-C. Uthayya and others .. I Party 

Criminal Procedure, Code (V of 1898), section 438—Scope—Finding of fact—Quanium of evidence—If 
ground for interference. 


The powers given to the Sessions Judge and the District Magistrate under section 438, Criminal 
Procedure Code, are purely discretionary and such revisional powers must be exercised sparingly. 
It is not open to the sessions judge to use such discretionary powers to merely reverse a finding of fact 
based on evidence in proceedings under sections 145 to 147, Criminal Procedure Code, on the ground 
ær instance that the evidence is not sufficient. : - 

Case referred for the orders of the High Court under section 438, Criminal 
Procedure Code, by the Sessions Judge, Coorg, in his letter dated 4th January, 1951, 
in Crl. R. C..No. 12 of 1951 on his file (Crl. M. C. 1 of 1951) on the file of the 
Oourt of the Munsiff and first class Magistrate, Virajpet). š 


K. Kuttikrishna Menon for First Party. 
S. Govind Swaminathan for Second Party. 


The Assist Public Prosecutor (A. C. Muthanna) for the State. 
The Court made the following 


ORDER.—In support of the reference Mr. Kuttikrishna Menon has argued 
this case with great ability touching all aspects of the case particularly with reference 
t the order of the Munsiff first Class Magistrate, as to how it is unsustainable. 
In the view I-am taking, I do not think it necessary to deal with all 
tis arguments. The question whether a particular party has a right of way over 
any place, is a question of fact, and any finding based on the appreciation of the 
evidence should not.be lightly interfered with in revision. In the letter of reference 
made by the Sessions Judge, he says as follows : 

“Tn this case, there is hardly any evidence except the bare statement of the counter-petitioners that 
they were making use of this road.” 

‘This suggests that in order to arrive at a finding, the bare statement of the counter- 
petitioner is not sufficient, i.¢., to say, that some more witnesses must be examined 
to support the case of the counter-petitioners. Inferentially it suggests that quantity 
is more important than quality. ‘This is an extraordinary proposition as extraordi- 
rary as the reference itself. The powers given to the Sessions Judge and the 
District Magistrate urider section 438 are purely discretionary and such revisional 
powers must:be exercised sparingly. Usually in proceedings under ‘sections 145 
to 147, Criminal Procedure Code, unless there is anything prima facie wrong in the’ 
pe ER are IV ee EN ee ead nO ge MO Oe E 
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procedure adopted by the trial Court the Sessions Judge is not expected to use his: 
discretionary powers under section 438 merely to revise a finding of fact based. 
on evidence. The learned Sessions Judge has attempted to get the finding of fact 
reversed as, in his opinion, the evidence of the counter-petitioners alone is not. 
sufficient. In my view the Sessions Judge ought not to have made this reference- 
at all. Qn the evidence, the first Class Magistrate is entitled to pass the order- 
he has pasšed. The reference is therefore not accepted and it is hereby rejected. 


“KS. — Reference rejected. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justicz Govinpa MENON AND MR. JUSTICE KRISHNASWAMI' 
NayuDu. 


Arunachala Mooppanar s Appellant* 
v. ; : 
Arumugha Mooppanar and others : s; .. Respondents. 


Hindu Law—Widow—Surrender after alienating or gifting a portion of property—Surrenderee if entitled” 
to recover possession and dispossess the aliznee or donee at once. & 


When a widow in possession of her husband’s estate, alienates a part of that estate and then 
makes an unconditional surrender of the entire estate in favour of the nearest reversioner, it is not. 
open to the reversioner surrenderee to recover possession and dispossess an alicnee from the widow 
until the widow dies. - ; = 


Subbamma v. Subrahmanyam, (1915) 30 M.L.J. 260 : I.L.R. 39 Mad. 1095, reaffirmed and followed,- 


The position is the same where the widow has voluntarily made a gift of a portion of the estate 
in favour of a donce. 

Sonai Karuppa Pillai v. Irulayee, (1926) 52 M.L.J. 195, relied on. 

Ram Krishna v. Sm. Kousalya Mani, (1935) 40 C.W.N. 208, considered. 


Appeal against the decree of the District Court, Tirunelveli in A. S. No. 257 
of 1947, preferred against the decree of the Court of the District Munsiff, Tirunelveli,. 
in O. S. No. 192 of 1946. 


K. V. Venkatasubramanya and T. P. Gopalakrishnan for Appellant. 
S. Ramachandra Ayyar for Respondents. 
The Judgment of the Court was delivered by 


Govinda Menon, 7—The property in dispute in this litigation formed part of” 
the estate of one Pattakarathi Moopanar on whose death his widow Esakki Ammal 
succeeded to a widow’s estate. By a gift deed Ex. D-r dated 12th December, 1936, 
she gifted away the suit and other properties in favour of her brother, the first defend- 
ant. Nearly ten years later, by Ex. P-5 dated 1oth February, 1946, she surrendered 
her estate in favour of the nearest reversioner of her husband, the plaintiff. By- 
Ex. D-6 dated 29th April, 1946, the father of defendants 4 to 7 purchased for con-- 
sideration 32 cents of land which are in dispute in this suit from the first defendant, 
the donee under Ex. D-r. The suit out of which this second appeal arises was. 
filed by the plaintiff for recovery of possession of the 32 cents of land on the strength 
of the surrender deed, Ex. P-5, executed in his favour by the widow Esakki Ammal.. 
Both the lower Courts have upheld the contention put forward by the alienees 
that it is not open to a reversioner, to whom the widow has surrendered the estate: 
after alienating a part of the property, to recover posséssion of the alienated property 
on the strength of the surrender deed until the death‘ of the widow. 


In this case it is admitted that the widow Esakki Ammal is still alive and that 
if the contention of the alienees who claim under the first defendant is accepted,. 
then the suit has to be dismissed. i 


By a long course of judicial decisions this Court has held that when a widow 
in possession of her husbana’s estate, alienates part of that estate and then makes. 





* S.A. No. 989 of 1948. 6th March, 1952. 
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-an unconditional surrender of the entire estate in favour of the nearest reversioner, 
it is not.open to the reversioner-surrenderee to recover possession and ‘dispossess 
-an alienee from the widow until the widow dies. The earliest of these is in 
-Subbamma v. Subrahmanyam?, which is based upon a dictum in Sreeramulu v. Kristamma®, 
“Subbamma y . Subrahmanyam*, has been followed in this Court in quite a large dumber 
of subsequent cases. Though the judgment in Sreeramulu v. Kristamma®, on which 
the learned Judges based their judgment in Subbamma v. Subrahmanyam}, had’ been 
overruled by the Full Bench in Vaidyanatha Sastri v. Savithri Ammal?, still the Full 
Bench itself has stated that so far as the surrender by the widow is concerned, an 
-ante-surrender alienee cannot be dispossessed by the reversioner until the widow 
dies. We need only refer to the judgment of Kumaraswami Sastriar, J., at page 99 
of the Full Bench judgment where the learned Judge observes as follows : 


“ Reference has been made to cases where it has been held that a reversioner to whom the widow 
-surrenders the estate (and thereby accelerates the succession) cannot sue to set aside the alienation 
made by her tillshe dies. These cases heve in my opinion no bearing or application to cases of adop- 
tion by the widow. The whole doctrine of surrender and consequent ‘acceleration of the estate, of 
‘the reversioner has no basis in Hindu Smritis but has been evolved by Courts of justice on general 
principles of jurisprudence. An anticipation of interest involved by the theory of relinquishment 
-or the defeasance of an ulterior interest by the intermediate acts on the part of the widow are hardly 
‘contemplated by the Hindu law-givers. It is clear that the surrender by the widow and the accept- 
ance of the estate by the reversioner are purely matters of contract.” 


Therefore it has to be taken tha- so far as the Full Bench is concerned, the learned 
„Judges have not chosen to doubt the correctness of the decision in Subbamma v. 
Subrahmanyam’. Subsequent ccurse of judicial opinion in this Court is more or 
less on the same lines as is exemplified by Sri Raja Suryarao Rao Bahadur Garu v. 
Sri Rajah Suryanarayana Jagapcthi Bahadur Garut, Sundarasiva Rao v. Viyyamma®, 
Ramayya v. Narayya®, Sonat Karuppa Pillai v. Irulayee’, Ramayya v. Bapanamma® and 
Vijayaraghava Pillat v. Ponnammal®. A much more recent case of this Court is con- 

, tained in the decision of Satyanarayana Rao, J.,in Tripurasundara Rao v. Kotayya?®, 
where the learned Judge takes the view that the law has been settl:d so far as this 
Court is concerned. In fact, in delivering the judgment of the Bench in Vijayaraghava 
Pillai v. Ponnammal®, Reilly and Ananthakrishna Aiyar, JJ., adverted to that fact 
and expressed the opinion that the law ‘is well settled that a widow cannot alienate 
‘her interest in her husband’s estate and then defeat the alienation by surrendering 
her interest in that estate to the nearest reversioner. 


But Mr. K. V. Venkatasubramaniam for the appellant eontends that the 
instant case is not one of alienation for consideration by the widow but is one where 
the widow has voluntarily made a gift of a portion of her husband’s estate in favour 
of a donee. Such being thz case the learned counsel contends that the principle 
enunciated in the cases above-mentioned cannot be applied to this case. But we 
find that in Sonat Karuppa Pillai v. Irulayee?, Curgenven, J., had to consider a similar 
case and the learned Judge says that what is applicable to alienees for consideration 
must apply with equal force to gifts and donations. Mr. Venkatasubramaniam 
wants to question the very foundation of the decision in Subbamma v. Subrahmanyam? 
on the footing of the expressions of opinion by Mookerjee, J., in Debi Prosad Chow- 
dhury v. Golap Bhagat**. followed and adumbrated in the judgment of D.N. Mitter, 
‘J. and B. N. Rao, J., in Ram Krishna v. Sm. Kousalya Mani!?. The learned Judges 
of the Calcutta High Court were of opinion that the basic principle of the surrender 
by a Hindu widow of her husband’s estate is not founded on judicial decisions 
at all but can be traced to the Hindu Law-giver Katyayana and therefore when 
the Madras Judges held that the whole doctrine is based upon Judgé-made law 


I. (1915) 30 M.L.J. 260: I.L.R. 39 Mad. 6. (1926) 52 M.L.J. 634. 
1035. 7. (1926) 52 M.L.J. 195. à 
2. (1903) 12 M.L.J. 197 : I.L.R. 26 Mad. 143. 8. (19836) 71 M.L.J. 700 : I.L.R. 1937 Mad. 
3. (1917) 33 M.L.J. 387: LL.R. 41 Mad. 248° 
75 (F.B.). 9. (1931) 62 MLL.J. 131. 

4. (1921) 41 M.L.J. 208. . : 10. nan 2 M.L.J. 39 at 41. 

5. (1925) 49 M.L.J. 266: I.L.R. 48 Mad. 11. (1913) I.L.R. 40 Cal. 721. 
933. $ 12. (1935) 40 C.W.N: 208. - 
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„they have made a fundamental error.in the approach to the question. - But so far 
as our High Court is concerned, in view of this catena of cases, it is futile, at least 
for the purpose of this case, tc explosure into the antiquities of texts and verses and 
.try to find out, whether. all these cases have been based, upon a wrong doctrine. 
-In any event we do not think that at this late stage we should try to unsettle the 
Settled law in this:State which has been in force for such-a long time. We are 
:therefore of opinion that Subbarıma v. Subrahmanyam?, followed as it is in a long series 
_ of subsequent decisions and by Curgenven, J., in Sonai Karuppa Pillai v. Irulayee, 
_is correct. The second appeal therefore fails and is dismissed but in the circum- ` 
stances without costs. > 


o KS. : yt, ees Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SATYANARAYANA RAO AND MR. JUSTICE RAJAGOPALAN. 


O. M. Ahamed Saheb . .. Applicant 
v. : 
The Commissioner of. Income-tax .. Respondent. ` 


Income-tax Act (XI of 1922), sections 24 and 34—Scope—Notice under section 34 and return of income 
Sor previous year showing no income for that zeer—Claim to set off loss in that year against profits of assessment 
-year—Sustainability—Income-tax Officer if toand to determine loss in previous year. 

- Under section 24 (1) of the Income-ta= Act as amended in 1939, if an assessee sustained a loss of 
profits or gains in any year under any of th= various heads enumerated in section 6, but made profits. 
in the same year under any of the other heads of that section, he could claim that the loss should 
be set off against the profits. But that is restricted only to ‘the loss and profit which accrued during 

“the particular assessment year, and is confned only for setting off loss accrued on one head as against 
the profit earned under another head. I= after so setting off there is still a balance of loss that loss 
-could be carried’ forward to the successive year under section ‘24 (2) of the Act subject to the limi- 
_ tations therein imposed. Under this sub-clause (2) to section 24 that portion of the loss which could 
not.be completely wiped out by setting it of? against the profits under section 24 (1), the balance of 
loss carried forward, could be set off in the succeeding year against the profits and against the profits. 
‘ and gains of the ‘assessee from the same busines: carried on by him in the succeeding year and he could 
carry it forward to the following year also upto a limit of six years as stated in the section. To claim ` 
_the benefit of section 24 (2) it must be established that there was a loss which was already ascertained 
but which could not be completely wiped out by setting it off against the profits under a different 
_head under section 24 (1) and that there was a balance which was carried forward to the subsequent 
year. But the Income-tax authority is not bcund to determine during the assessment year 1943-44 
the loss which accrued to the assessee in the accounting year corresponding to the assessment year 
1942-1943. A proceeding initiated under section 34 in the assessment year 1943-44 is not a‘proceeding, 
intended to assess the total income of the assezsee and the duty under section 24 (3) is not cast on the 
‘Incometax Officer as that provision is not attracted by section 34 of the Act. The scope of a proceed- 
-ing under section 34'is not in the nature of a proceeding for assessing the total income under section 
_22 and the other sections of the Act. There is a lacuna in the Act in not making it compulsory upon 
‘the Income-tax authorities to assess the loss of aa assessee in a particular year when he has no assessable 
‘income to enable him to carry it forward and ciaim to set it off in the succeeding year. ` But it is a 
matter for the Legislature to consider whether they should adopt a policy of giving relief to. assessees. 
in such cases. The Courts are not concerned wi-k it. Accordingly where an assessee to whom a notice 
is issued under section 34 submits a return for the previous year (1942-43) and it is found that there 
was no income at all during that year cannot claim to set off losses in that year against the profits 
‘of the assessment year 1943-1944. 


Case referred to the High Court by the Income-tax Appellate Tribunal under: 
section. 66 (1) of the Income-tax Act (Act XI of 1922) as amended by section g2 
_of the Income+tax (Amendment) Act, 1929, (Act VII of 1939) in 66 R.A. No. 246 
(Madras) of 1949-1950 I.T.A. 3566 of 1947-48 Assessment year 1943-44 on its file. 

R. Venkataraman for Applicant. 2 ' 

C° S! Rama Rao Saheb for Respondent. 


‘The Judgment of the Court was del:vered by 


Satyanarayand Rao, F7.—The question referred to us for decision under sec- 
- tion 66 (1) of the Income-tax Act by the Income-tax Appellate Tribunal is 


\ 
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“ whether on the facts of the case, the loss of Rs. 7,875 claimed, but which had not been 
determined in the assessment for the year 1942-43 can be set off in the assessment for the year 
1943-44 under section 24 (2) of the Indian Inconie-tax Act.” . : ee : 


The assessee is a merchant carrying on business in yarn and cloth. He appa- 
rently started his business only in 1941-42 and in the course of the assessment for 
the year 1943-44 the Income-tax Officer discovered that the assessee was doing 
business in the assessment year 1942-43 also, though he did not submit a return. 
of his income ; arid therefore he issued a notice to the assessee under section 34 
of the Act read with section 22 (2) on 21st September, 1945. The assessee sub- 
mitted 4 return of his income, but it was discovered thereafter by the Income-tax. 
. Officer that there was no income at all during that period. During the assessment 
year 1943-44 the assessee claimed that his loss in the previous assessment year 1942-43 
.was Rs. 7,875 and that he was ertitled-to set it off against the profits of the year 
1943-44 under section 24 (2) of the Income-tax Act.. This claim was rejected. 
by the revenue authorities on the ground that as the loss was not determined in the 


previous assessment year the assesse2 could not claim the benefit of section 24 (2): 
of the Act. $ 


On behalf of the assessee two contentions were raised on the strength of the: 
provision in section 24 (3), which- states, 
- “When in the course of the assessment of the total income of any assessee, it is established that 
a loss of profits or gains has taken place, which he is entitled to have set off under the provisions of this: 


section, the Income-tax Officer shall notify to the assessee by order in writing the amount of the loss- 
as computed by him for the purpose of this section ”. - 


The first contention was that in the proceedings under section 34, the Income- 
tax Officer was bound, under section 24 (3) of the Act to ascertain the amount 
of the loss, and his failure to discharge the statutory duty cannot be now taken 
advantage of by the department to disentitle the assessee to claim the benefit of” 
the provision in section 24 (2) of the Act. This argument is answered by the 
decision in The Anglo French Textile Co., Lid. v. Commissioner of Income-tax, Madras}, 
where it was pointed out that the relief contemplated by section 24 (2) could be 
granted only in the course of the assessment of the total income of the assessee, 
and as the proceeding initiated under section 34 was not a proceeding intended 
to assess the total income ofthe assessee, the duty under section 24 (3) is not cast 
on the Income-tax Officer, as that provision is not attracted by section 34 of the- 
Act, Counsel for the assessee attempted to draw a distinction between that case- 
and the present on the ground, that in that case -there was a Nil return, whereas 
in the present case there was no assessment at all and there was no return. But 
we think that this distinction does not make any difference in the applicaticn of” 
-the principle. The scope of a proceeding under section ‘34, as ‘pointed out in 
that decision which follows earlier decisions, is very limited, and is not in the- 
nature of a proceeding for assessing the total income under section 22 and the 
other sections of the Act. J 


The next contention urged on behalf of the assessee was that in any event, 
in this assessment year 1943-44 the Income-tax Officer should have; for the purpose- 
of giving the bencfit.to the assessee of the provision in section 24 (2) determined’ 
the loss which the assessee had suffered during the previous year ; end for this he 
relied again on section 24 (3). His contention was that the language does not. 
restrict the duty of the Income-tax Officer to determine the loss only of the particular- 
assessment year which was being considered, but he was bound to determine the- 
amount of the Icss cf even the previous year with a view to give the benefit to the 
assessee of section 24 (2). At the first sight the argument might appear to be- 
attractive as there is no express restriction in the sub-section limiting the duty- 
of the Income-tax Officer to the determination of the loss of the particular assessment. 
year with which he was dealing because it says _ 


it is established that a loss of profits or gains has taken place” 
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and does not say whether the loss took place in the assessment year under ‘con- 
sideration or in the previous year. Therefore it was argued that whenever a 
right to set off is claimed under the provisions of section 24, the Income-tax Officer 
-was bound to ascertain the amount of loss under section 24 (3). It must, however, 
be pointed out that the duty is cast only if the assessee is entitled to have the loss 
set off under the provisions of this section, ĉ.e., section 24. The provisions under 
this section which were introduced for the first time by the Amending Act of 1939 
which entitled an assessee to claim relief in respect of loss are twofold. Under 
section 24 (1), if an assessee sustained a loss of profits or gains in ‘any year under 
any of the various heads enumerated in section 6, but made profits in the same 
‘year under any of the other neads of that section, he could claim that the loss 
should be set off against the profits. But that is restricted, only to the loss and 
profit which’ accrued during the particular assessment year, and is confined only 
for setting off loss accrued on one head as against the profit earned under another 
head. Ifafter so setting off there is still a balance of loss that loss could be carried 
forward to the successive year under section 24 (2) of the Act subject to the 
Jimitatior.s therein imposed. Under this sub-clause (2) to section 24 that portion 
‘of the loss which could not be completely wiped out by setting it off against the 
profits under section 24 (1),° the balance of loss carried forward, could be set off 
in the succeeding year against the profits and against the profits and gains of the 
assessee from the same business carried on by him in the succeeding year and he 
could carry it forward to the following year also up to a limit of six years as‘stated 
in the section. But the peculiarity under this sub-clause is that while under 
clause (1) the loss under one head could be set off against the profits under another 
head, the balance .of loss carried forward under section 24 (2) could be set off 
only against the profits of the particular business in which the loss had previously 
accrued and not against the p-ofits under other heads. To claim therefore the 
benefit of section 24 (2) it must be established that there was a loss which was 
already ascertained but which could not be completely. wiped out by setting it 
off against the profits under a different head under section 24 (1) and that there 
-was a balance which was carried forward’ to the subsequent year. The balance 
‘of loss therefore contemplated under section 24 (2) is an ascertained balance and 
‘not an undetermined balance. Where a right is claimed under section 24 (2), 
‘the question therefore of ascertaining the loss of a previous year would never arise 
and cannot arise and therefore there would be no duty where the right under 
-section 24 (2) ‘exists compelling the Income-tax Officer to determine the loss of the 
‘previous assessment year. Section 24 (3) can only apply therefore to a case where 
in the same assessment year there was loss under one head and profit under another 
‘head ; but the Income-tax Officer for reasons best known to himself refuses to 
-determine the loss but proceeds with the assessment of the income of the -heads 
-under which there is profit. Section 24 (3) in our opinion, does not help the 
assessee in his claim that he is entitled to the benefit of section 24 (2) and to compel 
the Income-tax Officer to determine the loss of the previous assessment year 1942-43. 
‘The policy underlying the provisions of the Income-tax Act is that generally there 
is no case where during a given assessment year the revenue authorities are called 
upon te determine either the loss cr the income of the previous year except to the 
limited extent recognised under szction 34 of the Act. It is therefore difficult 
‘to accept the contention that under section 24 (3) the Income-tax Officer was 
‘bound to determine during the assessment year 1943-44 the loss which accrued 
-to the assessee in the accounting year corresponding to the assessment year 1942-43. 


If the assessee carried on only one business and that business ended in loss, 
there if no machinery provided under the Act to have that loss determined by the 
ncome-tax authorities. There is no provision compelling the income-tax autho- 
rities to do it. It is unnecessary to consider in this case the further question 
that might arise whether ifthe assesee carried on only one business falling under 
one head of section 6 and there was a loss but there was no profit under 
any different head in that year, he could ‘claim the benefit of section 24 (1), or 


24 (2) of the Act. No doubt the argument that the right to carry forward the 
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loss under section 24 (2) could be claimed only if there were different heads of 
income for the assessee and there was a loss in one or more heads which could be 
‘set ‘off against the profits of a different head or heads under section 24 (1) and 
if the loss exceeded the profits in the year leaving a balance, then alone it could 
be carried forward under section 24 (2), seems plausible. But it is unnecessary 
to express a final opinion on this question. It is no doubt true, as pointed out 
by the appellate Tribunal, there is a lactina in the Act in not making it compulsory 
upon the Income-tax authorities to assess the loss of an assessee in a particular 
year when he has no assessable income to enable him to carry it, forward and 
claim to set it off in the succeeding year. But it is a matter for the Legislature 
ito consider whether they would adopt a policy of giving’relief to assessees in such 
cases but we are not concerned with it. The question referred to us must therefore 
be answered in the negative and. against the assessee. As the assessee has failed, > 
he must pay`the costs of the Commiss-oner which we fix_at Rs. 250. 


+ 


K.S. — Reference answered against assessee. 


IN THE HIGH COURT OF-JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Sussa Rao. 


S5. Athimoolam Achari v .. Peltitioner* . 
à U. . 
The Deputy Commercial Tax Officer, Kovilpatti, Tirunelveli Dt... Respondent. 


Madras General Sales Tax Act (IX of 1939)—Remedy of a person aggrieved provided under the Act itself- 
—High Court will not exercise extraordinary jurisciction to issue writ of prohibition to, Commercial Tax Officer 
do forbear from assessing the petitioner. ° 


The Madras General Sales Tax Act is a self-contained one and provides for a hierarchy of tri- 
bunals to enable the aggrieved person or authority to get a final and authoritative adjudication cn the 
validity or the correctness of the assessments made by the sales tax authorities. As there is an adequate 
xemedy under the Act itself the High Ccurt will not issue a writ of prohibition to the Commercial 
Tax Officer.to forbear from ‘assessing a dealer to sales tax. The fact that the assessee has got. to pay 
the tax or that the remedy provided by the Act may involve delay or expenditure, is no ground for 
invoking the High Court’s extraordinary jurisdiction. : : i 

Petition under Article 226 of the Constitution of India, praying’ that in the 
‘circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of prohibition or any other appropriate writ or direction or order 
directing the respondent to forbear trom. assessing the petitioner for sales tax for. 
1950-51 on Rs. 29,093-1-g béing the sale price of bullion sold jin Madurai, 
Koilpatti and Tirunelveli at three pies on every rupee in Ref A. 2,4543/50/5L 
dated 16th February, 1952. a 


M. K. Nambiar for the Petitioner. 


V. P. Sarathi for the Government Pleader (P. Satyanarayana Raju) for the Res- 
pondent. i : 

The Court made the following 

Orver.—This is an applicatior for issuing a writ of prohibition directing 
‘the respondent to forbear from assessing the petitioner for sales tax for rg50-51. 
The petitioner is a merchant trading in bullion and specie at Ettayapuram Nadu- 
veerapatti‘in Tirunelveli district. When the Madras General Sales Tax Act was 
passed in 1939 bullion and specie were exempt from taxation. In 1947, section, 5 
of the old Act was substituted: by the Madras General Sales Tax Amendment 
Act, 1947 (Madras Act XXV of 1947.. Under that section the sale of bullion and 
specie shall be liable to tax only at a single point in the series of sales by successive 
dealers as may be prescribed and only at the rate of one-fourth of one per cent. 
of the turnover at that point. In exercise of the powers conferred on.the Provinciak 
‘Government by section 19 of the Act, rules were made for licensing the persons 
engaged in the sale of goods and the imposing of conditions in respect of the same 


or purpose of enforcing the provisions of the Act and the fee for licences. Rule- -’ 


nc ee neki eg 
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5 (1) (d) and (f) of the Madras General Sales Tax Rules, 1939; requires that.every 
person who deals in bullion and specie should submit an application in form 1 for 
a licence in respect of each of his places of businesses, and rule 6'(1) says that every 
licence shall cover one place of business only and, rule 6 (1-A) provides that im 
addition to the licensee’s place of business, the shandies where he prosecuted his 
business'may also be entered in the same licence. . Under rule 7 the benefit of 
sections 5 dnd 8 can be claimed only for the transactions carried on during the 
period covered by the licence. The petitioner took out a licence for the place of 
his business, namely, Ettayapuram Naduveerapatti. In his return for 1949-50 
he had shown not only the sales in the town in respect of which he has taken a 
licence, but also the sales effected by him in other places. The Deputy Commercial 
Tax Officer at Kovilpatti raistd the objection that, the sales outside the place of 
business specified in the licence were liable to be assessed at 3 pies rate on every 
rupee and accordingly assessed the petitioner for the year 1949-50. ‘The petitioner 
preferred an appeal to the Commercial Tax Officer, Tirunelveli, but that appeal 
was dismissed. Against that he preferred an appeal to the Sales Tax Appellate 
Tribunal. But it is represented to me that the appeal is still pending. Meanwhile 
the Deputy Commercial Tax Officer issued a notice dated 16th February, 1951, 
proposing to assess the sale, turnover of Rs. 29,093-1-9 for 1950-51 in Madura, 
‘Tirunelveli and Kovilpatti, at the enhanced ‘rate of 3 pies on every rupee. The 
petitioner apprehends that his objections would be overruled. He therefore filed. 
the aforesaid application to prohibit the Deputy Commercial Tax Officer from 
assessing the petitioner for sales tax for 1950-51. 


The learned counsel for the petitioner raised before me two points : 


1. The villages or towns where the -petitioner casually sold the bullion are 
not places of business within the meaning of file 5 (d) and ( Ff) of the Madras 
General Sales Tax Rules, 1939. 


2. The amended rule defining the place of business is not jA in 
operation. 


Learned Government Pleader, apart from supporting the view of the sales- 
tax authorities, contended that the petitioner has an adequate remedy under the 
Act itself and therefore this writ will not issue. As I am accepting the preliminary, 
objection raised by the respondent, it is hot necessary to express my view on the 
questions raised by the pétitioner. The relevant provisions of the Madras General 
Sales Tax Act (IX of 1939) as amended by later amending Acts in so far as they 
are relevant to the preliminary objection raised run as follows : 

Section g. (1) Every dealer whose turnover is ten thousand rupees or move in a year shall. 


submit such return or returns of his turnover, in such manner, and within such periods ; as may, 
be specified in the rules made under sub-section (2) of section 3. 


Section 9. (2) (a) If the assessing authority is satisfied that any return submitted under sub- 
scction (1) is correct and complete, he shall assess the dealer on the basis thereof. 


(b) If no return is submitted by the dealer under sub-section (1) before the date prescribed. 
or specified in that behalf or ifethe,retum submitted by him appears.to the assessing authority to be- 
incorrect or imcomplete, the, assessing authority shall proceed to determine the turnover in. 
accordance with the rules made under, ‘sub-section (2) of section 3: 


Provided that before taking.action under this clause, the dealer shall be given a reasonable 
opportunity of pro ying the correctness and completeness of any return submitted by him. 


` Section 11. (r) Any assessee objecting ‘to an assessment made on, him may, within. 
thirty days from the date on which he was served with notice of the assessment appeal to such 
authority as may be prescribed ; 
‘Provided that no appeal shall be entertained under this sub-section unless it is accom- 
panied by satisfactory proof ofthe payment of the tax admitted by the appellant: to be due or of such_ 
instalments thereof as might have ‘become payable as the case may be. - 


. (2) * G - * * * 


(3) The appellate authority may, after giving the appellant an opportunity of being heard,- 
pass such ordér on the appeal as such authority: may think fit. 


(4) Every order passed‘in appéal under-this section shall, subject to the provisions of sections 
12 to 12-C, be final. 
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Section 12; (1) The Commercial "Tax Officer may— ` 
Z À suo motu, or aa i 
(ii) in cases in which an appeal does not lie to him under section 11, on application, 


call for and examine the record of any order passed or proceeding recorded únder the pro- 
visions of this Act by any officer subordinate to him for the purpose of satisfying himself as to the lega- 
lity or propriety of such order, or as to the regularity of such proceeding, afid may pass. 
such order with respect thereto as he thinks fit. 


(2) The Deputy Commissioner may— 
_ (i) suo motu, or 
(ii) in respect of any order passed or proceeding recorded by the Commercial Tax Officer 


under sub;section (1) or any other provision of this Act and against which no appeal has been pre- 
ferred to the Appellate Tribunal under section 12-A on application, y 


call for and examine the record of any order passed: or ‘proceeding recorded under the provisions 
of this Act by any officer subordinate to him, for the purpose of satisfying himself as to the legality 
or propriety of such order, or as to the regularity of such proceeding, and may pass such 
order with respect thereto as he thinks fit. ; ; 


(3) The Board of Revenue may— 
(i) suo motu, or 


(ii) in respect of any order, passed or proceeding recorded by the Deputy-Commissioner under 
sub-section (2) or any other provision of this Act and against-which no appeal has been preferred 
to the Appellate ‘Tribunal under section 12-A; on application, 


call'for ‘and examine the record of any order passed or proceeding récorded under the provisions 
of this Act by any.officer subordinate to it, for the purpose of satisfying itself as to the legality or 
propriety ofsuch order, as tò the regularity cf such proceeding,, and may pass such order with respect 
thereto as it thinks, fit. - ‘ : i 


Section 12. (a) (1) Any assessee, objecting: to „an order relating to assessment passed : 
.(i) by.the Commercial Tax Officer whether on appeal under section 11 or suo motu under 
section 12, sub-section (1) or, (ii) by*the Deputy Commissioner suo molu under section 12, sub= 
section (2), |. i 


may if the assessee has not preferred an application for revision cf the order under section 12, 
sub-section (2), or under sub-section (3) of that section, as the case may be, appeal to the Appellate 


Tribunal within thirty days from the date on which the order was communicated to. the assessee. 
(2) The. ppellate Tribunal may, admit an appeal preferred after the period of sixty days. 


referred to in sub-section (1) if itis satisfied that the assessee had sufficient cause for not preferring 
the appeal within that period. i i ! 
) a a | 


(3), *- ie T Nigite Pe a Ty 


(4) The, Appellate Tribunal shall, after giving. both partics to the appeal a reasonable 
opportunity of' being heard, pass such order thereon as it thinks fit. 


(5) Notwithstanding that an appeal has been ‘preferred ‘under sub-section (1), tax shall be 
paid in accordance with the assessment made in the case: <2 


Provided that the Appellate Tribunal may, in its discretion, permit the appellant to pay the 
tax in such numberof instalments, or give such other directions in regard to'‘the,payment of the 
tax, as it thinks fit ; : l . 

(6) (a) The Appellate ‘Tribunal may. on the application either of the ‘assessee or of the 
Deputy Commissioner, review any order-passed by it under sub-section (4) on the basis ọf facts- 
which were not before it when it passed the order ; ; ar ra 

Section 12-B. (1). .Within sixty days from the date on . which an order, under section 
12-A, sub-section (4). or (6) was communicated to him, the assessee or the Deputy 
Commissioner may prefer a petition to the High Court against the order on the ground that the 
Appellate Tribunal-has-either‘décided-erroneously, or failed to decide, any question'of law 

Provided. the High ,Court may admit a.petition.preferred after the period - of sixty days. 
aforesaid if it is satisfied that the petitioner had sufficient cause for not preferring the petition 
within that period. ; 


Section 12-C.-(1) Any assessee objecting to an arder relating to assessment passed by the Board 
of Revenue suo motu under section 12, sub-sec-ion (3), may appeal to the High. Court within sixty 
days from the date on which the order was ccmmunicated to him ; 


Section 12-D. Every petition, application or appeal preferred to the High Court under sections. 
12-B and 12-C shall be heard by a Bench of not less than two Judges ; and in respect of such petition, 
application or appeal, the provisions of section 98 of the Civil Procedure Code, 1908, shall, so far as, 
may be, apply. `’ í gf Ponta wee 


Ld 
, 
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It will be seen from the aforesaid provisions that the Madras General Sales 
Tax Act is a self-contained one and provides for a heirarchy of tribunals to enable 
the aggrieved person or authority to get a final and authoritative adjudication 
on the validity or the correctness of the-assessments made by the sales-tax authorities. 
‘The petitioner ignores the entire machinery and seeks the aid of this Court which, 
if given, will circumvent the entire statutory procedure prescribed. The petitioner 
gives the following reasons in his affidavit for filing this writ under section 226 of 
the Constitution of India : 

“ I submit that the Tirunelveli Jilla Jewellers and Bullion merchants’ association in my district 
comprises about 100 members, The question is common to all of us and also to other bullion mere 
chants in the State of Madras. In view of the decisions taken by the sales tax original and appellate 
authorities I have every reason to apprehend that the objections before the respondent will be over- 
ruled and that the remedy prescribed by the Sales Tax Act, if pursued would be long delayed, ineffective 
and of no practical purpose since orce a tax is assessed, its non-payment renders the assessee liable 
to prosecution and its payment is a condition precedent for the preferring of an appeal. J zm not 
in a position to pay such a large taz and it is virtually impossible therefore for me to resort to the 
`~ remedies prescribed by the Act.” 

In my view, the fact that an assessee has got to pay the tax or that the remedy 
provided by the Act may involve delay or ‘expenditure, is no ground for invoking 
this Court’s extraordinary jurisdiction. The question in this case depends upon 
the'construction of the provisions of the Sales Tax Act and the Rules made thereunder. 
On their correct interpretation depends the rate of the tax. That question is 
essentially within the jurisdiction of the Tribunals created by the Act. It is also 
not accurate to say that the Tribunals created under the Act have already expressed 
an opinion against the petitioner for the appeal against the assessment of the year 
1949-50 is still pending before the Appellate Tribunal, and even if the decision of 
the Appellate Tribunal goes against him, he can file a revision to the High Court. 
- Nor are there merits in the contention that he cannot have an interim relief till 
the Tribunal or the High Court finally disposes of this mattcr, though that fact in 
itself, even if true, cannot be a ground for entertaining a writ of prohibition. Under 
section 11 of the Act he can prefer an appeal against the order cf the assessing’ - 
authority and under the provisc tc the section the payment of the tax admitted 
only is the condition precedent for preferring the appeal. Further the Tribunal 
under section 12-A can give cirections in regard tc the payment of the tax. Nor 
the circumstance that the decision may affect other persons is a ground for ignoring 
the statutory procedure and remedies. Even assuming there are some difficulties’ , 
in the way of the petitioner, I do not think I am justified in issuing this extraordi-’ 
nary writ as the petitioner has an effective and satisfactory remedy under the Act ` 
itself. I should not be understood to have expressed any opinion on the merits 
of the contentions raised. Tke petition fails and is dismissed with costs. Advocates 
fee Rs. 100. i f 


KS. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
E Present :—MR. Justice GovinpA MENoN AND Mr. Justice Mack. 
Samatham Vecrabhadrudu tie 9 tae “Appellant.* 


_ Penal Code (XLV of 1860), section 302, 411, 379 or 201—Separate charges if essential—Conviction for 
murder—Power of appellate bench to mcdify into one under section 201—When can be exercised. 


It is quite unnecessary in a case of murder for gain to frame separate charges under section 302 
or 411 or section 379 or 201, Indian Penal Code. /Nermally if an accused person is convicted under 
section 302, Indian Penal Code. of murder it would be quite open to the Appellate Bench, if ‘the 
evidence warrants it to ‘modify zhe conviction to one under section ' 201, Indian Penal Code, 
if the facts show that the accused had no hand in the murder itself but only assisted in the disposal 
of the body after the murder. ~ F 


Where however the Sessions Judge convicted the accused under section 302, Indian Penal Code 
“and in addition found him guilty under section 379 or 411, Indian Penal Code, in the alternative 
but acquitted him of the charge under section 201, Indian Penal Code, it would not be strictly correct 
for the appellate Court to modi‘y the conviction to one under'section 201, Indian Penal Code, without 
the’ State filing an appeal against the acquittal. |, Aa : 


an e a e a ea 


*Criminal Appeal No, 18 of 1952. = bess i ee a aznd April, 1952. : 
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‘" Appeal against the’ order of the Court of Session, West Godavari division at 
Eluru in C.C.: No. 49, of 1950. ; 


_ R. V. Raghavan amicus curiae for ‘Appellant. 
The Public Prosecutor (V. T. Rangaswami Ayyangar) for the State. 
“The Judgment of the Court was delivered” by 


. Mack, 7—The appellant aged about 28 has been found guilty of the murder . 
of one Koti Veeramma a well-to-do elderly woman aged sixty who lived by herself 
-at Narasapur ‘and disappeared from her house on the night of 17th .November, 
-1949. According, to the prosecution case-she was throttled to dcath by four persons 
including A-r and A-2 who were actually tried for this murder, one Basevayye: a 
relation of Vecramma and one Ankisetti who has becn absconding. 


2. The motive centred round Basavayya who is said to have died in jail while 
on remand and ‘who was the deceased’s. sister’s grand-danghter’s husband. The 
deceased Veeramma is said to ‘have made à settlement deed of ‘her: property in 
favour of Basavayya and to have’sought to revoke it-by a lawyer’s notice, Exhibit 

P-3, dated gth June, 1949, issued by ‘an advocate, P.W. 6. The prosecution case 
briefly is that Basavayya in conspiracy with the other accused persons encompassed 
her death before she could revoke the settlement:which had been made in his favour. 
While he retained the property heis said to have distributed the deceased Veeramma’s 

. jewels to the other associates in this crime. 


. The disappearance of Veeramma wh was living by herself was noticed 
.and reported by her neighbour, P.W. 1 at the pclice station seven days later. On 
the. 24th of November the Sub-Inspector after investigation found Veeramma’s 
body in a salt creek on the evening of 27th in a highly decomposed condition in a 
gunny bag. 'The lady doctor, P.W. 5 who held the post mortem could not diag-- 
‘nose the exact cause of death. Veeramma’s body was however identified by three 
neighbours of her’s' P.Ws. 1 to 3 and also’ by a sari M.O. 6 which was identified 
_by a washerman, P.W. 20 who used to wash clothes for the deceased Veeramma, 
Tt was not till grd December, 1949, that the appellant was arrested. A-2 has been 
acquitted on what the appellant? s advocate urges is rather similar evidence. On 
information given by the appellant the police recovered a number of jewels and 
ornaments which have been satisfactorily proved to belong to the deceased Vee- 
ramma. A silver tumbler (M.O. 4) and a silver plate (M. O. 5) both engraved with 
Veerainma’s name and a piece of melted gold were recovered from the house of 
the accused’s mother-in-law in Vallur village. They were found according to- the 
village munsif,.P.W. 24 who witnessed this recovery, in a box pointed out by the 
appellant who furnished the key with which it was opened. M.Os. 4 and 5 were 
also identified by a, goldsmith P.W. 13 who made these articles for Veeramma 
about. three years prior to the occurrence and also by a neighbour P.W. 14. A 
dealer in gold P.W. 22 produced a piece of melted gold and deposed. that the appel- 
lant sold a gold bangle to him for Rs. 57 which he melted down on 18th November, 
1949. His evidence was supported by! his-bill book entry, Exhibit P-17 (a) which 
was signed by the appellant himself. Then finally another dealer in gold „P.W. 11 
who lived in Rajahmundry deposed that the appellant sold to him a piece of gold 
bangles on 28th November, 1949, for Rs. 54 as evidenced by entry in his bill’ book, 
Exhibit P- -7 (a). The appellant explained in the committing Magistrate's Court 
that he was coerced.and beaten by the.police and made to sign the various. papers 
including those two bill books Exhibits P-7 (a) and P-17 (a). We see no reason 
to disbelieve the evidence of the recovery of these jewels oh this appellant’s infor- 
. mation. - What these recoveries prove in the circumstances is that.the appellant 
was found in possession of articles belonging to the murdered Veeramma. 


: 4. There were two w sitnesses, P.Ws. 8 and g who were prepared to depose that 
- they saw A-r and A-2 Basavayya and Anki Chetti near the Sub-Collector’s office after 
a cinema show on 17th November, 1949, carrying a gunny bag. Their evidence 
has raised wholly unnecessary complications i in the trial. The learned Sessions 
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Judge quite unnecessarily, in our.opinion, framed three charges against these two 
accused one of murder under section 302, another of robbery under section 392 
and yet a third charge under section 201, Indian Penal Code. He very strangely 
acquitted this appellant of the charge under section 201, Indian Penal Code and 
at the same time-on the strength of the recovery of the jewels which he believed 
belonged to Veeramma he convicted the appellant under section 302 for the offence 
of murder and sentenced him to transportation for life and in-addition found him 
guilty under section 379 or 411, Indian Penal Code, in the alternative and sentenced 
him to undergo rigorous imprisonment for two years. It is quite unnecessary 
in a case of murder for gain ta frame separate charges under section 392 or 411 
or section 379 or 201, Indian Penal Code. We are embarrassed at the unsatisfac- 
tory manner in which this case has been dealt with and at the acquittal.of this 
appellant in the circumstances cf the charge under section 201, Indian Penal Code. 
Normally if an accused persox is convicted under section 302, Indian Penal Code, 
of murder it would be quite open to the appellate Bench, if the evidence warrants 
it to modify the conviction to one under section 201, Indiari Penal Code, if the 
facts show that the appellant had no hand in the murder itself but only assisted 
in the disposal of the body after the murder. 


5. On the facts of the present case we think the evidence will not warrant 
the conviction of the appellant directly on the charge of murder. There is no 
material to show that he had any. enmity against Veeramma and even according 
to the prosecution case it was the deceased Basavayya who was the main spring 
of the murder and who employed the services of the other three accused persons and 
tbe services of this appellant were utilised for the murder itself. At the same time 
Veeramma’s body after she was murdered was put into a gunny bag and carried 
to some considerable distance and deposited in 2 salt creek. This was obviously 
the work of several persons'and it may well have been that the appellant partici- 
pated. “On the evidence however in fairness to the appellant we think what the 
prosecution has conclusively established in this case is that he was in possession 
of these articles of Veeramma which he undoubtedly received for the services he 
rendered in connection with the murder. His actual participation in the murder 
has not been established. In view of the specific acquittal by the learned Sessions 
Judge of the appellant under secticn 201, Indian Penal Code, which is of course 
quite inconsistent with his finding the appellant guilty of murder under section 302, 
Indiar; Penal Code, we feel it would not be strictly correct for us to modify the con- 
viction to one under section 201, Indian Penal Cede, without the State filing an 
appeal against the acquittal. With the principal culprit Basavayya now dead the 
ends of justice would we think be served by our merely confirming the conviction 
of the appellant under section 379 or 411, Indian Penal Code and the sentence cf 


two years’ rigcrous imprisonment passed upon him. The conviction and sentence 
for murcer are set aside. 


‘KAS, Conviction and sentence modified. 
_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Mack. 





Sheik Dada Sahib 
U. 
Jammu Latchanna ; . .- Respondent. 
Practice—Witness cited by party no: examined by him—Power of Court to examine him as court witness — 
Legal practitioner— Advocate—System of working singly—Disadvantage of. 


There is no restriction on the Court examining any witness who in its opinion cån give any 
evidence helpful to the Court and when one party cites a witness and does not examine him, it is 
perfectly open to the trial Court to put him in the witness box, as a Court witness and see if he is 
possessed of knowledge which after being tested by cross-examination by both sides would be materially 
helpful to decide-any issue. - . 
o a a 

* C.R.P. No. 1776 of 1950. 25th April, 1952. 


ss Petitioner* 


II] ASHER TEXTILES, .L TDV. COMMR. OF I. T..& E. P. T., MADRAS. 29I 


[Defect in the existing system of advocates working singly which ensures no continuity of legal 
-service cither to the client or to the Court in case of death of the advocate pointed out.] 
Petition under section 25 of Act IX of 1887 praying that the High Court will 
be pleased to revise the decree’ of the Conrt of the Subordinate Judge, Kakinada, 
in S.C.S. No. 13 of 1950. . 


G. Balapfarameswara Rao for Petitioner. 
Respondent not represented. . 


The Court delivered the following 

JupcmMent.—When this petition was called for hearing, if was brought to my 
notice that Mr. V. Suryanarayana who represented the respondent passed away 
several months ago. No notice of his death as required by Order 239 of the Stand- 
ing Orders of the High Court office appears to have been issued to the respondent. 
No one apparently has appeared from the office of the late Mr. Suryanarayana 
or troubled about looking after the work that he had left behind, a sad commentary 
on the existing system of advocates working singly one which ensures no continuity 
of legal service either to the client or to the Court. Instead of granting an adjourn- 
ment in a civil revision petition of 1950 to enable a notice, death notice as it is 
called, to be issued by the office, I heard Mr. Balaparameswara Rao in support 
of the petitioner on its merits as to whether it was really sustainable. 


2. The suit was one for.recovery of Es. 851 being the value of bricks supplied 
at Rs. 25 per thousand. The main point of law relied on is that the plaintiff sum- 
moned a witness but did not examine him and the Court then put this witness into 
the box and examined him as Court witness 1. It would appear that largely on 
the testimony that he gave that the learned Additional Subordinate Judge gave the 
plaintiff a decree for Rs. 405 instead of decreeing his claim in full. I am_quite 
unable to see anything wrong with the procedure adopted by the learned Judge. 
There is no restriction on the Court examining any witness who in its opinion can 
give any evidence helpful to the Court and when one party cites a witness and does 
not examine him, it is perfectly open to the trial Court to put him in the witness 
box, as a Court witness and see if'he is possessed of knowledge which after being 
tested by cross-examination by both sides would be materially helpful to decide 
any issue. The rest of the argument of the learned advocate was really concerned 
with thé appreciation of the plaintiff’s evidence on the one hand and the defendant’s 
evidence on the other. I am unable to see any grounds which would justify any 
interference with the finding of the lower Court which is essentially one of fact 
on the available materials. There is in the circumstances no necessity to adjourn 
this old petition for issue of a death notice and appearance of the respondent by 
another advocate. The petition in the circumstances is dismissed but without 
any order as to costs, with a direction to the office to send the-respondent the death 
notice now with also an intimation that this petition has been dismissed on its 
merits without any order as to costs. 5 


K.S. : ——— . Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—Mnr. JUSTICE SATYANARAYANA Rao AND MR. JUSTICE RAJAGOPALAN. 


Asher Textiles, Ltd., Tiruppur .. Applicant* 
n 
The Commissioner of Income-tax and’ Excess Profits Tax, 
Madras : .. Respondent. 


Income-tax Act (XI of 1922)—Valuation of closing stock of business for arriving at profit and loss for income 
tax—Cost price or market price—Basis for adopting correct method. ` 


It is a long-established principle of accountancy that in order to arrive at true profits 
of a business the closing stock during that period should be valued either at the market value or at 
cost price whichever is lower, at the option of the trader. The cost is always taken and understood to 
be the original cost. Applying this principle in different years at each stage the market value or the 

X ae —————$—$—$—$—$$ en 


*Case Referred No. 53 of 1950. 14th April, 1952. 
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cost of the stock must be considered and the trader has to choose between the two valuations to 
make out and adopt whichever is to his advantage. Where for-instance in the previous year the cost 
price of the opening stock was Rs. 500 and closing stock was valued-at Rs. 300, the market value, 
the trader-cannot claim to adopt the value placed on the opening stock for next yéar at the same 
figure of RS. 300 for the closing stock af that year when the market value is Rs. 400. The rule of 
accountancy is to construe the “cost price” as “original cost price” and not a notional cost 
price and liberty should begiven to the assessee to adopt either the original cost price or the 
market price. : : i = : 


Case referred to the High Court. by the Income-tax AppellateTribtinal (Madras: - 
Bench) on roth July, 1950, under section .66 (1) of the Indian Income-tax Act 
(XI of 1922) and under section 21 of the Excess Profits Tax. Act read with section. 
66 (1) of the Indian Income-tax Act. -> ; 


aigo 


&. Swaminathan for Applicant: - 
C. S. Rama Rao Sahib for Respondent. ©) ``- l l 
‘The Judgment of the Court was delivered by ~ ; , 
Satyanarayana Rao, 7.—The question referred to this Court for decision is a 
‘simple’ one, namely, “ whether the valuation of. the closing stock is to be made on 
. the.basis adopted by the assessee company ”. - 


whet 


To bring.out the method adopted by the assessee for valuing the closing stock 
a simple illustration may be given. Suppose he had purchased goods at Rs. 500: 
cost price and if such goods remained unsold at the end of the accounting year, 
‘applying the well-known principle of commercial accountancy, the assessee adopted 
‘the market value (say for example Rs. 300) of the ‘goods on that date as it was lower 
of the two values, namely, the market value and the cost price. Having done that 
in valuing of the closing stock he correctly adopted that value of Rs. 300 as the 
value of the opening stock for the succeeding year. But at the end of the succeeding 
accounting year instead of again applying the principle, that he should have valued 
the closing stock either at the market value or the cost price whichever is lower, 
adopted the same value of Rs. 300 at which the opening stock was valued, when the 
market price was say Rs. 400. Here it must be mentioned that the market value 
means 7 ; : 
“ market value at the commencement of the year when the opening stock has to be valued 
at the close of the year when the closing stock has to be valued and not any intermediate valuation.” 
..The method of valuation of the closing stock adopted by the assessee was objected! 
to “by the Income-tax Authorities and their decision was upheld by the Appellate 
“Tribunal. The assessee adopted the mercantile system in maintaining his accounts, 
“and the only question is whether he followed correctly the well-established principles 
.of accountancy in making up his accounts. It is a long-established principle of 
‘accountancy that in order to arrive at true profits of a business the closing stock ` 
‘during that period should be valued either at the market value or at cost price - 
whichever is lower, at the option of the trader. The principle underlying this, 
is to provide a reserve for the loss which he is likely to incur during the period. 
By giving the option to adopt the lower of the two valuations the trader is protected. 
from being taxed in respect of profits which he did not actually eam. Profits. - 
always.represent the surplus of the receipts over the cost price including expenditure. 
The cost’ is always taken and understood to be the original cost. Applying this. 
principle in different years at each stage the market value or the cost of the stock 
must be cénsidered and the trader has to choose between the two valuations to 
. make out and adopt whichever is to his advantage. What is now urged in support 
of the contention that the opening stock and the closing stock in the-accounting 
year could be valued at the same figure, is that the value of the opening stock repre- 
- sents really the replacement value of thé goods at that time and therefore it represents 
the cost price of the stock. In’ valuing the. closing stock as under the rule already 
stated he has got the option to adopt either the cost price or the market rate, which- 
„ever is lower, it is claimed that he.isentitled to adopt this notional cost price because 
-it is lower than the market rate. In the illustration given the sum of Rs, 300 the 
“alue of the opening stock during the accounting year is undoubtedly lower than 
the market value which was Rs. 400. In support of this contention no authority 
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has been cited except the opinion of a' text-book writer, Mr. Montgomery, whose 
opinion was based upon ¢ertain trading regulation having: statutory force_and 
obtaining in America. There are no such rules in India and in Great Britain. 
The learned Advocate is not able to cite any opinion of any text-book writer of 
England on the subject in suppart of his contention. When the assessee was allowed 
-to set off in the previous accounting year the loss of Rs. 200 incurred against the 
profits earned he was allowed to create a reserve from the profits to cover the loss 
of Rs. 200. In the succeeding year when the market price was Rs. 400 and the 
cost of the goods was Rs. 500 the reserve of Rs. 200 already allowed was not justified 
as the loss in the succeeding year was reduced to Rs. 100. In reality, in respect 
of this Rs. 100 he was not being called upon to pay tax as profits arising by the 
sale of the goods but is called upon to bring back from out of the reserve a sum of 
Rs. 100 in respect of which he did not pay tax in the previous year. At no stage 
when this principle is applied would he be called upon to pay tax on profits which 
he did not actually earn for if the value of the goods. appreciated to Rs. 600 the 
difference of Rs. 100 cannot be treated as profits and would not be treated because ` 
the assessee has the option of choosing between cost price and the market price 
whichever is lower. In the illustration if the market price goes to Rs. 600 he could 
value the closing stock at Rs. 500, the cost price, and no question of profits, 
being taxed before they are earned would arise. The rule of accountancy adopted 
all over England and as also adopted in India is to construe the cost price as “original 
cost price ” and not a notional cost price and liberty should be given to the assessee 
to adopt either the original cost price or the market value. There is no authority 
in support of the position that the cost price means notional cost price. On the 
contrary, the decisions in which the application of the rule was considered are agaixst 
this contention. . In the decision in Commissioner of Income-tax and Excess Profits 
Tax, Madras v. Messrs. Chari and Ram, Madura, the question that arose for 
consideration was whether the assessee was bound to value different kinds of goods 
at the average cost and also value them at the average market price and then adopt 
the lower of the two or whether he was was entitled when the prices of the goods 
varied to adopt in respect of such of the goods whose cost price was higher than the 
average market value and in respect of others the averages of the’cost price where 
the cost price was lower than the average market value. The answer given by 
this Court was that the latter view is correct and that the department was not 
entitled to insist that the assessee should- adopt the former method. , This court . 
examined the decisions in England in which the scope of this principle of account- 
ancy was fully considered. Thesame view was taken in England in the case Inland 
Revenue Commissioners v. Cock Russell & Company, Lid.? and in Commissioner of Incoine-tax 
v. Chenglavaraya Chetti? the assessee adopted some novel method of valuing tie 
opening stcck. With a view to set off loss. against profits in the first year, the assess- 
see adopted the cost price as the price of the opening stock and the market value 
as tne price of the closing stock of that year. In the succeeding year, however, 
instead of taking the value of the closing stock as the value of the opening stock he 
again adopted the cost price as the: value of the opening stock for the succeeding 
year. This, it was pointed out, was not warranted and was opposed to principles 
of commercial accountancy and the rule that in arriving at trading profits the 
trader has the option cf choosing either the market value or the cost price whichever 
is lower cannot be applied in the manner in whith it was done by the assessee in 
that case. These decisions,.in our opinion, clearly point to the:conclusion that the 
method which the assessee had'adopted in.valuing the closing stock in the present 
case. is not supported either on principle or authority. In these circumstances 
the question referred to us must be answered in the negative and against the assessee. 
As the assessee has failed. he’ must pay the. costs ofthe. respondent which we fix at 
Rs. 250. | o j at SA hep . ai 
K.S. Le - Question referred answered in the 
' a KNN . negative. 
AR EA 


as ba DA 





Iı. (1948) 2 M.L.J. 525 : (1949) LTR 1: 72. (1949) 2 All. Eng’ Rep. 889. 
T.L.R. (1949) Mad. 559. 3. (1925) 2 1:T.C. 14 : 48 Mad. 836. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


‘PRESENT :—Mnr: P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE VENKATA- ` 
RAMA AYYAR. . 


Kotta Govindarajulu Chettiar .. Appellant* 
v. ; 
Sivaramakrishnan, minor, by guardian Lakshmi Ammal, - 
and Others .. Respondents. 


Receiver—Plaintif in mortgage suit appointed receiver—Purchase of suit properly without Court’s sanction ; 
in execution sale—If void or voidable—aemedy of persons interested—Failure of Hindu joint family manager 
defendant to have sale set aside—Effect—Minor member—Rights of. 

A receiver is in a fiduciary relationship to the owners of the property over which he is appointed 
receiver. For that reason, the law prohibits a purchase of the property by him, without the sanction 
ofthe Court. To permit him to pu-chase the property without such sanction would be to put him 
in a position where his interest would conflict with his duty. But this rule is intended only for the 
benefit of the owners of the property. That benefit can be waived by them and they can + ffirm the . 
sale. If all parties affected are sui piris, they may, of course elect to affirm the sale. Accordingly 
where the plaintiff appointed receiver in his mortgage suit purchases that property in Court auction 
sale without the sanction of Court th= sale is not a nullity. It is only liable to be set aside in appro- 
‘priate legal proceedings at the instarce of the judgment-debtors or the other members of the family. 
Such appropriate remedy was to aply for relief in execution proceedings and an independent suit 
did not lie, - 

But where such a sale is confirmed without any appropriate proceedings being taken to have 
it set aside, the order of confirmatioz becomes final so far as the judgment-debtors are concerned and 
the decree-holder purhaser gets an indefeasible title. . ` 

Eyen if a minor member or other member of the Hindu judgment-debtors joint family was not 
a party to the suit, proceedings taken against the manager of the joint family will bind all the members 
of the family including minors and a member though not impleaded as party will be bourid by it. 
If the manager did not take any action to have the sale set aside the members òf the family are bound 
by the omission even if the miror alleges negligence on the part of the manager. ‘The father’s ` 
guardainship over the minor dos not cease on the passing of the decree. 

The members of the family cam elect to avoid the sale by appropriate proceedings and if they 
.do so elect it will be avoided withcut proof of any loss or damage. If for any reason the persons 
interested in the property lose their right to have the sale set aside then the position is as if they have 
affirmed the sale and there aré no further independent rights. Accordingly the menibers of the 
judgment-debtor’s family had ne independent right to ask for a declaration that the property was 

held in trust by the purchaser for ai? the persons interested in it. 


l Appeal against the decree of the Court cf the Subordinate Judge -of Tiruchira- 
palli in O.S. No. 88 of 194€. 


N. Rajagopala Ayyangar and K. R. Krishnaswami Ayyar for Appellant. . 


T. V. Muthukrishna Iyer, X.G. Srinivasa Ayyar and S. Ramachandra Ayyar for Res- 
pondents. _ > ; 


The Judgment of the Court was delivered by 


Venkaiarama Ayyar, J—Tae first defendant is the appellant before us. The facts 
leading to this litigation are these. The second defendant and his sons, defendants 
3 and 4, executed two mortgages in favour of the first defendant each for Rs. 7,000, 
one on 13th August, 1932 and the other on 14th August, 1932 Exhibits D-17 
and 1-18. The first defendant filed O.S. No. 14 cf 1937 on the file of the Sub- 

Court, Trichinopoly, for recovering the amounts due under those two mortgages. 
He also applied for the appointment cf a Receiver on the allegation that the security 
was insufficient. On 21st June, 1937, he was appointed Receiver and: he took 
possession of the properties sometime in November or December 1937. Meantime, 
a preliminary decree was pzssed on 21st June, 1937 and a final decree on 18th 
. January, 1938. In executioz of this decree, the mortgaged-properties were brought 
to sale. The first defendant applied in E.A. No. 378 of 1940 for permission to bid 
at the auction and set off tke amount due to him and this was granted on rath 
July, 1940. The sale was accually held on 4th December, 1940 and the first defend- 
ant became the purchaser for a sum of Rs. 15,400. The sale was duly confirmed 





* Appeal No. 498 of 1947. 14th November, 1951. 
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‘and he was discharged from receiverstip. Then the fifth defendant applied in 
E.A. No. 14 of 1941 for setting aside the sale under Order XXI, rule go and section 
47, Civil Procedure Code. It may be mentioned that no objection was taken 
that the purchase by the first defendant on 4th December, 1940, was bad for want 
of permission of the Court. This petition was dismissed on the ground that no 
security was ‘furnished. The present suit was filed on 29th April, 1944. The 
plaintiff is the son of the third defendant and he was born sometime in 1938. The, 
object or the suit is to get rid of the mortgage-decree and the sale. The allegations 
in the plaint are of the usual kind in this class of suits. It is alleged that the mortgage 
bonds were not supported by consideration, that the third defendant, the father, 
was leading an immoral life and that therefore the debts were illegal and immoral 
and not binding on the plaintiff. It is farther stated that the proceedings in O.S. 
No. 140f 1937 are not binding on the plaintiff because the interests of the joint family 
were not properly safeguarded by the second defendant, the manager. Then it is 
alleged that the execution sale was vitiated by several irregularities and that the 
price of Rs. 15,460 was too low. The prayer is that ignoring the decree ard the 
sale, the plaintiff should be given his share in the property. The first defendant 
denied these“allegations. The other defendants who are members of the family 
supported the plaintiff. Obviously they are behind the plaintiff. The Subordinate 
Judge held that the mortgage bonds were fully supported by consideration, that the 
allegations about immcrality were baseless, that the second defendant, the manager, 
duly and adequately represented the entire joint family, that there were no irre- 
gularities in the conduct of the sale and he accordingly held that the decree and 
the sale were all binding on all the members of the family including the plaintiff. 


Apart from the above allegations, the plaintiff‘also stated that the first defendant 
purchased the property without getting the sanction of the Court as he was bound 
to do as a Receiver and for want of that sanction, the sale was illegal and void. 
Dealing with this question, the Subordinate Judge reviewed the authorities and held 
that the sale was not a nullity and that it was only voidable at the instance of the 
members of the family. He further held that the sale having been confirmed 
without any steps being taken by any members of the family for having it set aside, 
the order of confirmation having been made under Order XXI, rule 92 (3), neither 
the plaintiff nor the other members ef the family were entitled to attack the sale. 
On these findings, the suit should have been dismissed. But the Subordinate Judge 
took up a new point. Relying upon certain observations in the case of Nugent v. 
Nugent the learned Subordinate Judge held that the first defendant was in the 
position of a trustee by reason of the purchase on 4th December, 1950 and that he 
was a trustee for the mortgagors as well as himself and therefore the plaintiff was 
entitled as a beneficiary to recover-his one-ninth share of the property ; but at the 
same time the plaintiff was bound to pay one third of the mortgage amount and 
other incidental expenses. It is against this decree that the first defendant has 
preferred this appeal. The plaintiff has also filed a memorandum of cross-objec- 
tions. 


The first question that has to be decided is whether the purchase by the first 
defendant on 4th December, 1940, is a nullity or it is only voidable at the instance 
of the judgment-debtors or the other members of the family. We agree with the 
Subordinate Judge that the sale is not a nullity. It was only liable to be set aside 
in apprepriate proceedings, at the instance cf the members cf the family. ‘A Receiver 
is in a fiduciary relationship to the owners of the property over which he is appointed 
Receiver. For that reason, the law prohibits a purchase of the property by him 
without the sar.ction of the Court. To permit him to purchase the property with- 
Jut such sanction would be to put him in a position wherc his interest would conflict 
with his duty. But this rule is intended only for the benefit of the owners of the 
property. That benefit can be waived by them; and: they can affirm the sale. 
‘The Subordinate Judge rightly relies upon the following passage in Halsbury’s Laws 
LL CT, 

t. (1907) 2 Ch. D. 292. en 
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of England, Vol. 28, page 73. paragraph 137, as supporting ihe’ position that the ` 
sale is nota nullity : 


“If all parties interested are sui juris, they may, of course, elect to affirm the sale.” 


There are other provisiors in the Civil-Procedure Code whick also enact 
similar prohibitions in the irterests of the judgment-debtors. For example, Order 
XXI, rule 72 expressly, prohibits a decree-holder from purchasing the property 
unless it be with the sanction of the Court. “It was nevertheless held by the Privy 
Council in Rai Radha Krishna v. Bisheshar Sahay! that such a purchase is not a nullity 
and that it will stand until it is set aside in appropriate proceedings. It is unneces- 
‘sary to refer to other. anzlogical instances. The decisions in which purchases by 
the Receivers without the sanction of the Court have been set aside are all cases 
in which applications, are mzde in the very proceedings in which the Receiver 
was appointed. In Jiteswari Dasi v. Sudha Krishna. Mukherjee?, where the facts 
are similar to those ‘in the present case, the decree-holder having purchased the 
property without the sanction of the Court, an application was made under section 47, 
Civil Procedure Code, and Order XXI, rule go, for setting aside, the sale. It was 
in those proceedings that tae sale was set aside. In Subramanyam w: Damavarappu 
_Reddi®, this decision was follcwed. That was also a case in which an application was 
made on the execution side to set aside the sale and the sale was set aside. There is 
a similar decision in Sankara Pursa v. Govinda Bhatta*, where zlso there was an appli- 
cation under section 47 for setting aside the sale and the sale was set aside. We 
have not-been referred to any case in which a sale has been set aside collaterally 
in independent pre ceedings. f ioa 


Mr. T. V. Muthukriskna Ayyar relied upon an unreported decision of this 
Court in A. S. No. 589 of 1947. That was a case in which the cecree-holder who 
was appointed Receiver became the purchaser without obtaining the sanction of 
‘the Court, as Receiver. A suit was filed by the judgment-debtor within 12 years 
„of the sale. The defendant contested the suit on the ground that an independent 
suit did not lie ard that the appropriate remedy of the plaintiff was to apply for 
relief in execution proceedings. That was upbeld by this Court and the suit was 
held to be not maintainable. So far as this decision is concerned, we agree with it. 
But there are observations in the judgment that the sale would be void. Those 

observations were not made with reference to the point with which we are dealing 
and they were also made on tke basis of the decisions already referred to. The very 
- fact that a separate suit is held to be barred is ground for holding that the sales 
should be set aside in appropriate proceedings, and unless they are set aside, they ` 
cannot be impeached in independent proceedings. We are accordingly of opinion 
that the purchase by the first defendant was not a nullity and it-stood unless and 
‘until it was set aside in appropriate proceedings. Judgment-debto?s were entitled 
to apply to set aside the sale and it would have been so set aside even without proof 
of damage or any loss if an appropriate application had been put in: but that was 
not done and the sale was confirmed. It is now too late for thé judgment-debtors 
to have the sale set aside. The order of confirmation has become final and under 
the circunistances, as far as the judgment-debtors are concerned, the first defendant 
“has got an indefeasible ticle. 


“The plaintiff was not a judgment-debtor and it is argued that whatever the 
rights of the judgment-debtors’ the plaintiff is not affected. But the second 
‘defendant in the suit was the manager. He represented the entire joint family 
im the litigation. The finding of the Subordinate Judge is that he did so represent 
‘the joint family. It is well settled that proceedings taken against the manager 
. of the joint family-will bind all the members of the family. .The plaintiff will 
„accordingly be bound by it That in fact is the decision of the Subordinate Judge 
and we agree with it. = i 5 

1. (1922) 44M.L.J. 718: L.R-49I.A.312:~ 3. (1935) 68 M.L.J. 597. 
LL.R. 1 Pat. 733 (P.G.})- . 4. (1949) 1 M.LL.J. 542. 
a. (i931} LL.R. 59 Cal. 656. ' i 
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Mr. Muthukrishna Ayyar learned, counsel for the respondents, relied on a case 
in Venkatasubba Rao v. Kanakaraju?, -and on the strength of some observations in that 
judgment, ‘he contended that the rights cf the second defendant, as manager to 
represent the other memhers of the family came to an end when once a decree was 
passed and thercafter the rights of the parties should be regulated only by the 
provisions of the Code cf Civil Procedure. In that case there were minors who 
were represented in the suit by their father. After the decree, the father died 
and the mother was appointed guardian ad Riem. Notice under Order XXI, rule 22, 
which has been held to be the foundation of the jurisdiction for execution pro- 
ceedings was not sérved upon the mother. It was served only upon one of the 
other members, The argument which was advanced on behalf of the purchaser 
was that the service of notice on a major member was sufficient because they were 
all members of a joint family. That argument was repelled. It was held that 
when cnce they arc made parties tu the suit, the provisicns of the Civil Procedure 
‘Sode control the provisions of the Hindu law and therefcre where therc are minors 
who ought to have notice under Order XXI, rule 22, unless tne notice is served 
on tke person who is in that suit their guardian, the’ proceedings would be bad 
for want of notice. This is no authcrity for the broad proposition that a guardian- 
ship terminates as.soon as a decree is passed. Such a proposition will lead to 
very startling results. Ifa suit is filed only against the manager wita the cbject of 
making the entire joint family properties liz ble and a decree is obtained, the position 
will be that as soon as the decree is obtained, the right of representation will be 
gone, and any proceedings taken in execution against a manager can pass only 
his own interests. That certainly is not law. The true position is that the provi- 
sons of the Civil Procedure Code to the extent to which they go will control the 
yrovisions-of the Hindu Law. No provision in the Code of Civil Procedure has 
been brought to our notice which helps the Respondent. We are accordingly 
of opinion, that the general rule.of Hindu law that action taken against the manager 
will be binding on all the members of the family must prevail. In this case the 
manager did not take any action. He might have applied to set aside the sale 
ir which case the entire sale would have beer set aside, but he did not do so, and 
it is well-settled that members of the family are bound not merely by the action 
taken by the manager but even by his omissions. In Krishnamurthy v. Chidambaram? 
tkis Court has held that a minor member of a jcint Hindu family cannot seek to 
set aside a decree passed against the manager on the ground that he was negligent 
in the conduct of the defence, and that while a minor who is the sole proprietor 
is entitled to have a decree re- -opened on the grounds of the guardian’s negligence, 
where he is a member of the joint family and there isa manager. This principle is not 
applicable and a decree passed against a manager would be ‘binding on him notwith- 
standing that he was a minor and notwithstanding that he alleges negligence in 
th conduct of the suit. The result then is that the plaintiff and all the members 
of the family would be bound by the result of the sale and the confirmation under 
Order XXI, rule 92 (3) of Civil Procedure Code. That is the view taken by the 
Sub-crdinate Judge and we agree with him. 

It now remains to- aaide, the new point taken by his Subordinate Judge. 
He held that the first defendant became a trustee by reason of the purchase and 
that the plaintiff and the members of the family had an independent right against 
hiri for enfercing their rights as beneficiaries. This i is what alte Subordinate Judge 
says : R 

‘This s le to the first defendant was wrongful bec: use he’ did not obtain eave as Receiver - 
to purchase the property. When that sale was made the judgmer t-debtors had two remedies, 
‘open tò them. The first was to apply under section 47 of the Code of Civil Procedure to have the 
sale set aside. The second was to obtain a decl ration on the basis of the principle embodie? in 
section 62 of the Indian Trusts Act, that the property was held by the purchaser in trust for all 
the persons who had interests in'it on thé date of the Court sale,” 

We do not agree with this position. There are no two rights available to the 
judzment-debtors. When a property is purchesed by a Receiver without the 





1. (1950) 2 M.L.J. 2go. i 2. (1945) 1 M.Ł.J. 58: I.L.R. 1946 Mad. 670. 
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sanction of the Court, the r:ghts of all the members are invaded to that extent. 
The right which the law gives tc them is that they are entitled to elect to affirm 
or disaffirm the sale. They can elcct to avoid the sale, and if they do so elect, 
it will be avoided without proof of any loss or damage. The ground for such a 
relief being granted is that the Receiver is in a fiduciary capacity. There is only 
one right available to them, viz., the right to avoid the sale and the ground on 
which this right is conferred on them is that the Receiver occupies a fiduciary 
relationship. These are not two independent rights. If in fact persons interested 
in the property elect to affirm the sale, then no further rights are available to them. 
Likewise if for any reason the persons interested in the property Icse their right 
to have the sale set aside, then the position is as if they have affirmed the sale and 
there are no further independent rights. In this case, the judgment-debtors had 
the option and could have elected to have the sale set aside and if they had so 
elected, they would have keen entitled to have the property restored to them. 
But once that right was lost tc them, there are no further rights available to them 
on the basis of the anterior fiduciary relationship. Thereafter it is not open to 
them ‘to ask for any.reliefS which will be avzilable to them only when the sale is 
set aside. In our opinion the view taken by the learned Subordinate Judge is 
not warrarted by any principle, and under the circumstances, on the findings. 
given by him the suit ought to have been dismissed. This appeal will accordirgly 
be allowed and the suit will stand dismissed with costs of the first defendant to-be 
paid by the plaintiff beth here and in the Court below. The plaintiff will pay the’ 
Court-fee payable to the Government. The memorandum cf cross-objections. 
is dismissed but there will be no order as to costs. i : 


K.S. - — Appeal allowed. 


. -IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—MR. P. V. RajJAMANNAR, Chief Justice AND MR. JUSTICE VENKATA-- 
RAMA AYYAR. Ti ; 
P. Thambiran Padayachi and, others . «+ Petitioners? 
, EA 
The State of Madras represented by the Secretary to the Govern- 
ment, Revenue Department, Government of Madras and 
others ; : `.. Respondents. 
Land Acquisition Act (I of 1834), sections 6 and 3 (f)—Acquisition of land for house-building scheme of 
co-operative society—If for “ public purpose ’’—Constitution of India, 1950, Articles 19 (1) (f) and 31 (2)— 
, Scope and effect- : R 
Acquisition of property for public purpose. under Article 31 (2) of the Constitution includes 
whatever results in advantage to the public. It is not necessary that it should be available to the 
public as such. It might be in favour of individuals provided they are benefited not as individuals. 
but in furtherance of a scheme cf public utility. Schemes for construction of houses for clearing slum 
areas, relieving congestion and housing poor people are for a public purpose as they tend to prcmote 
social welfare and prosperity. Where Government issues a notification under the powers vestcd in: 
them under the Land Acquisition Act acquiring lands for a co-operative society for a scheme of house 
building*for its members it must be presumed that the purpose of the acquisition is a public one until 
it is shown to involve an impossibility. The acquisition for such a purpose must therefore be held 
to be valid. , | ’ : s 
Case-law discussed. F : 
Petitions under Article 226 of the Constitutioh of India praying that’ in-the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a Writ of Mandamus or any other writ directing the respondent herein 
to’ forbear from taking any proceedings pursuant to notification No. 871 published’ 
at page 1427 «of the Foré St. George Gazette, Pt. I, dated 6th September, 1949, or 
from taking possession of the petitioners lands under the Land Acquisition Act, 
etc., etc. : mS, : 


` 





* Writ Petitions Nos. 215, 75, 74, 72 and 78 of 1951 grd November, 1951. 
and C.: M. P. Nos. 2778 of 1951 and 457, 10637 of 
1950 and Petition’ No. 50 of 1951, i 
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R. Kesava Aiyangar, L. V. Krishnaswzami Aiyar, K. Rajah Aiyar for V. Ramaswami 
Aivar, T. A. Ramaswami Reddi, K. Bhashyam, S. Ramayya Nayak, M. Natesan and 
M. K. Nambiar for Petitioners. E 

The Advocate-General (V. K. Thirevenkatachari) instructed by the State Counsel, 
{John and Row) and the Government Pleader: (P. Satyanarayana Raju) on behalf 
of the State. : Si . 


The Judgment of the Court was delivered by 


Venkatarama Ayyar, F—These are petitions filed under Article 226 of the 
Constitution of India challenging the validity of various notifications issued by the: 
State of Madras under section 6 of the Lard Acquisition Act I of 1894, declaring 
that certain lands were to be acquired for construction of houses. ‘The petitioners. 
are the owners of the lands proposed io be acquired under the notifications and 
their contention is that the purpose mentioned in the declaration is not a public 
one and that, in consequence, the acquisition is in contravention of Article 31 (2) 
of the Constitution and, therefore, void: In some of the petitions, certain other 
points have also been raised but we have reserved consideration of these points. 
to a later stage and heard arguments on the constitutional issue as to the validity 
of the acquisition. 

It will be convenient to take writ petition No. 76 of 1951 for a statment of 
the material facts, that being the main petition argued and typical of the rest. 
Within, the municipal limits of the City of Tiruchirapalli at a place called Chinta- 
mani there is a block of lands of the extent of 45 acres consisting of several fields. 
owned by a number of persons. The petitioner owns some of thm. A society 
called the Tiruchirapalli Co-operative House Construction Society, Lid., was. 
formed and registered under the Madras Ge-operative Societies Act-(VI of 1932), 
with the object of enabling its members to construct houses. This society con- 
sidered that the aforesaid block of lands would serve as suitable building sites and! 
moved the Government for its acquisition. The Government gave its consent’ 
to the scheme and on 15th June, 1950, issued a notification declaring that the lands. 
- were “ needed for a public purpose, to wit, construction of houses ’’ and in pur-. 
suance of this notification proceeded to acquire the lands. Awards were passed 
on 29th May, 1951 and gist May, 1951. The petitioner has filed the present 
application attacking the validity of the acquisition proceedings. 

Though it was alleged in the affidavit of the petitioner that no part of the 
compensation camè from public funds and that, therefore, the requirements of 
section 6 (1) had not been complied with, the objection was not pressed, the Advocate- 
General having made a statement that one anra in the rupee was paid by the Govern- 
ment. This ground of attack must, therefore, be rejected. Vide Suryanarayana v. 
The Province of Madras’. 

It was also argued that the acquisition proceedings were an infringement of 
the fundamental right of the petitioner to hald property recognised in Article 19 . 
(1) (f) and that, therefore, they are void. But Article 19 (1) (f) must be read subject. 
to Article 31 (2) and where there is a valid acquisition under that Article there is. 
no property in respect of which the rights conferred under Article 1g (1) (f) could’ 
be claimed. In A. K. Gopalan v. State of Macras*, the following observations occur: 
in the judgment of Das, J. ; 

“ But suppose a person loses his property by rezson of its having been compulsorily acquired 
under Article 31 he loses his right to hold the property and cannot complain that his fundamental 
right under sub-clause (f) of clause (1) of Article 19 has been infringed.” 

Referring to this observation the same learned Judge observed in Chiranjit Lal” 
Chowdhury v. Union of India’, l 


* In Gopalan’s case,? I pointed out that the rights conferred by Article 19 (1) (a) to (e) and (g) 
would be available to the citizen until he was under Arzicle 21 deprived óf his life or personal liberty- 
according to procedure established by law and that -he right to property guaranteed by Article 





1. (1945) 2 M.L.J. 937: 1.L.R. 1946 Mad. (1950) S.C.J. 174 at 294. . 
F.B.). : 3- (1951) $.C.J. 29 at 57 : 1950 S,G.R. 86g.. 
2. (t950) 2 M.L.J. 42: 1950 S.C.R. 88: : 
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- 19 (1) (f) would likewise continus until the owner was under Article 31 deprived of such property 
by authority of law. Therefore it will be necessary to consider first whether the shareholder of the 
company has been deprived of his or its property by authority of law under Article 31 for if he or it 
has been so deprived then the question of his or its fundamental right under Article 19 (1) (f) will 
not arise. 


In Raja Suryapal Singh v. The U. P. Government}, a Full Bench of the Allahabad 
High Court following the observations of the Supreme Court in A. K. Gopalan v. 
The State of Madras®, held that the right to property guaranteed in Article 19 (1) (f) 
would cease when it is compulsorily acquired under Article 31. In Dwarkadas 
v. Sholapur Spinning and Weaving Co., Lid.,? in negativing the contention that acqui- 
sition of property under Articl2 31 was a violation of the fundamental right guaranteed 
under Article 19 (1) (f) the learned Judges observe : ae 

_ “It would seem, therefore, on the same analogy that the right to acquire, hold and dispose of 
property guaranteed to the citizen under Article 19 (1) ( f) would only be operative in the case of 
those whose property has not been taken away under Article 31. That must be so logically because 
if a man has been deprived of property under Article 31 (1) or 31 (2) no question of his acquiring, 
holding and disposing of that property could possibly arise under Article 19. This right can only 
be made justiciable.provided the Legislature has not validly taken action under Article 31 and it is 


only then that the question might arise whether any restrictions placed upon that right 
under sub-clause (5) of Article 19 are reasonable restrictions or not.” . 


This contention must, therefore, be overruled. 


The substantial contention urged by Mr. L. V. Krishnaswami Iyer, the learned 
advocate for the petitioner, is that the acquisition is not for a public purpose within 
the meaning of Article 31 (2) and that therefore it is.void. It is argued that the 
lands now sought to be acquired will when assigned by the building society come 
to be held by individual members as their own, private property, that the building 
of houses by them would result only in’ benefit to them, that the public as such 
will have no interest in the land ‘or buildings, that neither the public nor even a 
considerable portion thereo: will be benefited by the scheme and in effect the 
acquisition would amount to taking property of one individual and transferring 
it to another and.that, therefore, there was no public purpose. 


It was further contended that the persons who would really be benefited 
would be the shareholders, o: the society, that the profits of the scheme will go into 
their. pockets, that under the rules of the society the public had not even a right 
to participate in the sch me because the management had the power to refuse to 
admit, any person as a member without assigning any reasons, that the society 
could lease the properties and sell them to any person even a non-m mber and that 
therefore, it could not be regarded as a truly public company. On this aspect 
of the matter the learned Adwvocate-General invited our attention to the various 
provisions of the Madras Co-operative Societies Act (VI of 1932), under which the 
building society has been registered. The preamble to the Act states that it is 
expedient to facilitate the formation and working of co-operative societies for various 

` purposes one of which is br-nging about better living. Under section 4, it is only 
societies which have for their object the promotion of the economic interest of its 
members in accordance with the co-operative principles, that could be registered 
‘under the Act. The rules of the’ society have to: be approved by the Registrar 
who has under the’Act large powers of control over the societies. Section 35 provides 
that no part of the funds o? a registered society shall be divided by way -of bonus 
.or dividend or otherwise among its members, and rules are laid ‘down as to how the 
profts are to be dealt with. In this particular society there is a rule that only 
five per cent of the profits shal] be available for distribution among its members, 
It also. appears from the counter-affidavit that there are.332 members on the rolls 
of the society and that 278 of them have applied for houses and paid the. full share ` 
capital. The provision thai the management shall have power to refuse admission 
to any person without assigning any reason is the usual one adopted by co-operative 
societies for ensuring the smoath working of the institution and for preventing 
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undesirable ‘persons from getting in and creating. factions. We are, accordingly, 
of opinion that there is no substance in the objection that the society -could not be 
regarded as -constituted for-the benefit of the publics. ¢ =. o ee 

_ The question that has to be decided is whether the acquisition’ of lands for 
enabling members of the society to construct houses for themselves can be said 
to be'a public purpose. ‘“ Public purpase ” is not defined in the. Constitution nor 
is much light thrown on it by the definition in the Land Acquisition Act*-Section 3 
(f) which is’in’ these terms : Oe Me Rn 

- “ Phe-expression “public purpose’ includés the provision of village sites in districts in which 

the (Provincial Government) shall have declared ‘by notification in the Official Gazette that it-is 
customary for the, Government to make ‘such Provision.” ; ; ; 
Mr. K. Rajah Aiyar who appeared for-one of the petitioners relied on the amend- 
ment to section 17 of: the-Land Acquisition Act-introduced by the Madras Act 
XXI of-1948. “Under this: section’ the Collector is authorised to.take possession 
of any land urgently if in his opinion it becomes necessary to:do so, i 


1. for the. purpose of any library, or educational institution, or 
2. for the construction, extension or improvement, of 


(Ay . any building or other structure in any village for the common use of the 
inhabitants of. such, village,. or ` ae : a 


(B) any godown for any. society registered or deemed to be registered under . 


the Madras Co-operative Societies Act, 1932, or 
- (C) any dwelling house for’ the poor, or 
: (D) any irrigation tank, irrigation or drainage channel or any well, or 
(E) any road? -- >` . Tp E 


The contention that is urged is.that the section is exhautsive of all purposes 
which the Legislature’ considered to -be public ; that the construction of buildings 
would be a public purpose only if it was of the character mentioned in sub-clauses A 
B, and C ; and as the buildings to be constructed by the members -of the society 
do not fall within the categories ‘of-A and B and as there is no limitation in the 
cules of the society that the houses are te be constructed only as dwelling houses 
r the poor, the ‘acquisition ‘was not for a public purpose. But this argument 
gnores the true scope of section 17 which is limited in its operation to cases of 
emergency and the purposes mentioned in that section cannot therefore be turned 
cto a general definition of what are public purposes under the Act. Mr. K. 
Shashyam Iyengar who appeared for ane of’ the petitioners relied on section 40, 
11) (a) of the Land Acquisition Act wherein it is provided that the Provincial 
Government should not consent to any acquisition of land for a company—co- 


cperative society is a ccmpany as defined “in section 3 (e) of the Act—unless'it is: 


Sr construction of dwelling houses for workmen employed by the company. It ‘is 
ergued that this is an indication that construction of dwelling -houses for other 
persons is not a public purpose and that, therefore, the present acquisition is illegal. 
But this section again does not purport to give a definition of what a public purpose 
tnder the Act is ; section. 40 (1) (a) doés not even refer to a public purpose ; much 
less does it indicate that construction of dwelling houses for persons who are not 
workmen would not be a public purpose. It is intended merely to guide the Provincial 
Government in giving consent to acquisition of lands for a company and indeed 
ance such consentis given by the Government it does not appear that the’ acquisition 
proceedings started thereunder could be challenged on the ground that consent 
snould not have been granted under section 40 of the Act. . Moreover the section 
ooviously -has -reference~only~to~ companies~ which- carry ~on~ commercial ünder- 
takings involving employment of workmen on a large scale and any -inference:which 
aay be drawn from the language of the section would be inapplicable to a co- 
operative society which does not employ-any workmien but consists only of members 
ccustructing houses for themselves. Thus neither section 17 nor section 40 of the 
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_ Land Acquisition Act is of much help in deciding the general question as to whether- 
- the construction of houses is a * public purpose.” ia 


There is considerable authority in America as to what constitutes a public 
purpose and the question has been considered with reference to schemes for cons- 
truction of houses. The power to acquire private property compulsorily jis called 
“Eminent Domain,” under ths_American law and it is a condition of the exercise 
of that power that it should be for “‘ public tise.” Two views have “been held. 
‘on the connotation of-the weris’ “public use.” The older and stricter view is 
that unless the property is dedicated for user by the public at large or a considerable 
section thereof it would not be a public-use. Vide Nichols on “ Eminent Domain ” 
Vol. II, p. 430 (1950 Ed.) Buz the modern and more liberal view is that it is not-.- 
an essential condition of public ase that the property should be transferred to public: 
- ownership or for public user and that it is sufficient that the public derives, advan- 
tage from the scheme... According to this view it is no objection to the validity 
of an acquisition that it is in favour of a privaie-corporation or of individuals. 
` provided it results in public advantage. Vide Nichols page 435. In Fallbrook 
Inigation District v. Baraddley?, the facts were. that an Act of California provided ` 
for the acquisition of lands whenever 50 landowners or a majority of them in a. 
particular locality required it >r construction of a watercourse, the object of the 
‘legislation being to enable dry lands to be brought under wet cultivation. The 


This statement of the law was approved and followed in Clark v. Nash?, Strickly v. 
Highland Boy Mining Co.,3 and Wt. Vernon Cotton Co. v. Alabama Power Co.* In. 


Referring to this newer viewpoint Nichols writes : 


` Judicial opinion which fclbws the broad or liberal concept considers that the narrow 
‘doctrine has been repudiated and i5 no longer the prevailing view. ‘ Public use’ is considered public- 
benefit ‘and it is nat considered essontial that the entire community or even any considerable portion 
thereof should directly enjoy or participate in any improvement -in order that it constitutes fa: 
public use *’. € f . Meg 
The same. writer also observes that where the acquisition is for the public. bencfit 
it is immaterial that there is incidental benefit to private individuals and the 
following observations with -eference to an acquisition on behalf of private: corpo-- 
ration are particularly relevant with reference to the contention on behalf cf the 
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petitioners that it is the shareholders of the cc-operative society that are benefited. 
by the acquisition : os : Tank ; : 
“ While the primary object in taking and holding such land is;the public benefit which alone 
justifies a taking without the consent of the owner and incidental object is the hope of profit to be 
derived by the corporation from the use of the land. It is well settled that the incidental benefit 
to the stock-holders in the profits arising from tolls, fares, and other charges does not render the taking 
for a private use, if the tolk, fares and charges are to be derived from serving the public.* 
' The question whether schemes for building of houses could be held to be for 
a public purpose has come up frequently for decision before American State Courts. : 


In New’ York City Housing Authority vw. Muller®, certain lands were, taken in 
pursuance of a governmental project for clearing slums and for providing housing’ 
accemmodation at low rents to persons with low income. The validity of this 
acquisition was questioned on the ground. that the uses were private and not public. 
The Court overruling this ccntention observed : _ 

“ Over.many years and in a multitude of cases the Courts have vainly attempted to define com- 
prehensively the concept of a public usé: and to formulate a universal test even though it were 
possible, would in an inevitably changing wo-ld be unwise if not futile. . .” SB? en 
and holding that those purposes were for the benefit of the public the Court ‘went - 
on to observe :' i “4th . 8: 

“It is also said that since the taking is to provide apartments to be rented to a class designated 
as persons of low income or to bè leased’or sold to limited dividend corporations the use is private and 
not public. This objection disregards the primary purpose of the legislation. Use ‘ofa proposed 
structure, facility or service by everybody and enybody is one of the abandoned universal tests of a 
public use.” : k ; , 

In Murray v. La Guardia®, the facts w2re.somewhat similar to the present case. 
A corporation called Stuyvesant Town Corporation was formed for acquiring 
18 city blocks and constructing. buildings thercon. It was financed by the Metro- 
politan Insurance Company which held all the stocks cf the Ccrporation. The 
owners of the lands which had been takan contended that the scheme could benefit 
only some individuals and the insurance company which was a private corporation 
and that there was no public use in the project. The Court held that to provide 
low rent houses to families with low income and to clear slum areas’ would both 
be public uses. Then dealing with the contention that there was no public use 
in the project because .the insurance company was benefited the Court observed : 


“ Nor do we find merit in the related argument that unconstitutionality results from the fact 
that in the present case the statute permits the city to exercise the power of “ Eminent Domain ” to 
accomplish a project from which Metropolitan a private corporation may ultimately reap a profit. 
If upon completion of the project the public good is enhanced it‘does not matter that private interesis 
may be benefited.” 


This decision was taken on a writ before the Supreme Court and was affirmed 
without a judgment. Vide Murray-v. La Guardia’. . 


Dealing with this tòpic Nichols writes as follows : 


“ It had been contended by those who sought to impede and defeat the object of the proponents 
of low cost housing and slum clearance that legislation in support of such object was for the benefit 
of particular individuals and classes and that, therefore, there was no public use involved. In 
overruling such contention the Courts have held that determination of the question of public use 

- depends not at all upon the factor of the right to use the housing facilities and who shall be permitted 
to exercise such right but rather upon the factor of the general public benefit which must of necessity 
ensure upon the removal of disease-infested and crime-breeding communities. .... The primary 
purpose of housing legislation is to safeguard the general public by eliminating the evil aspects of 
slum areas rather than to benefit a special or limited group. There is no constitutional mandate 
that each and every member of the public must derive a direct benefit from the public monies which 
are expended.for such purpose.’’4 . f 


This passage deals with clearance of slum areas but as already mentioned 
the same principle-has beer applied to acquisitions made for constructing houses 
wita low rent to families with low income. Vide Nichols, p. 520. William V. 
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Powel}, referred to in the annatation to New York City Housing Authority v. Muller®,- 

„isan instance of a legislation which permitted acquisition for relieving congestion . 
in a municipal area and its legality was upheld. Generally it has now been. held 
that acquisition of land for a public use is not limited to the taking of lands in slum - 

_area. It can be in lands deemed necessary for'a housing project (Housing Authority | 
of Dallas v. Higginbotham®) -Those authorities show that in general building schemes : ` 
are to. be considered as advantageous ta the public whether it is to clear slum 
area or to provide dwelling Eouses for the poor or to relieve congestion. 


We shall now examine the authorities cited by the learned advocate for the 
petitioner. In, Hemabai v. Secretary of State for India*, the facts were that the East India 
Company. had assigned certein lards- under a sanad of the year 1839 and it had 
also leased. certain other lands under a grant of the year 1854 subject to a’condition 
that they could be resumed Zor a “public purpose.” The Government required. 
those lands:for providing accommodation for its officers and gave notice of resump- 
tion. The holders of the lands contested ‘the validity of the resumption on the 
ground that building dwelling-houses for officers was not a public purpose as it 
would benefit only individuais. This contention was negatived in both the. Courts 
in India ang this decision was affirmed by the Judicial Committee. The judgment 
of Lord Dunedin lays down the following propositions: . OR ek 

«r. *Lo'constitute a public purpose it is not necessa'y that the land when taken should ‘in -- 
some way or other be made availzble to the public at large” and . b foal 

` o. It is sufficient if the purpose.is one ‘in which the ‘general interest of the comm(t nity is 
concerned,” —- : 2 i ` . 
- The contrast`between the gereral interest of the community and the particular 
interests’ of individuals made hy Batchelor, J.; in -his judgmert and approved by 
the Privy Council or.ly means that the purpose for which the acquisition is made 
should be of advantage to the community and not merely to particular individuals. 
The principles laid dowr in this decision are in accord with’ the modern view held 
in-American Courts'and they do not help the-petitioners. C r; ‘ 


o In Veeraraghavachariar w. The ‘Secretary of State for India®, certain vacant sites 
were acquired for enabling panchamas to build houses. It was argued that this 
was not a public purpose as the benefits of the acquisition would ‘go only to indivi- 
duals. In rejecting this contention Devadoss, J., observed : : : 
“ It is not possible to define what a public purpose is. Theré can be no doubt that provsion of 
house-sites for poor people is a public purpose for it benefits a large class of people.and not one or 
two individuals.” > 0, : sh : = eae ae 
Secretary of State for Intlia v. Gopala Iyer®,-is another case of acquisition. of- sites 
for building houses for panchamas -and other servants. ` In upholding the acqui-' 
sition Venkatasubba Rao. J., observed as follows : ; Dade 
‘* The measures adopted while directly benefitir g the panchamas indirectly benefit the public 
at large. Even if only a secticn of the public is benefited still the ‘purpose is a-public one. The 
expression includes a purpose in which the general intérests of the.community as opposed to the 
particular interests of the indiv-duals is directly and vitally concerned.” (See Hemabai v. Secretary of 
State for India, *” ah ae - Ee A y ay 
s a * On behalf of the plaintiff it is contended that the effect of the Government 
order is to enable it ‘to acquire a particular house-sitė for a particular individual. As the learned . 
District Munsiff has very clearly pointed out this is a matter of detail which does not affect 
the general question of the purpose being;a public one.” oe 
Ramaswami Iyer v. Secretar of State’, again raised the same question about the validity 
_ of the acquisition cf sites for building houses for panchamas. Sundaram Chetty, J., 
-in following the zhove authorities observed that even if only.a section of the 
public is benefited by this acquisition the purpose would still be a public purpose 
.as held by Venkatasubba Rac, J.; in Secretary of State .v. -Gopala Azar’. These 





` z à w t ` ji t 
I. 321 U.S. -771: 88.L.Ed. 1066... ~ ~- LL.R. 39 Bom. 279- (P:G.). - - -= ----- -2 
2. 270 N.Y. 333: 105 A.L.R. 914. 5. (1924) 48 M.L.J. 204: I.L.R. 49 M. 

a 3 130 eae? 1053, at.1067-1068 (Nichols: 237. soe ` 
ol. 2, p. 521). `’ -.. .. 6. (1930) 59 M.L.J. 274. m oS? 

4. (1914) 28 M.L.J. 179: L.R. 42 L.A. 44: 7. ALR. 1931'Mad. 361. - 


, 


Wj - THAMBIRAN PADAYACHI U, STATE, OF F MADRAS (Venkatarama Ayyar, F). 305 


decisions recognise the principle. that- even though -the direct and immediate 
beneficiaries under the: scheme may be individuals it isa public. purpose if it 
benefits the public generally. i bg 


Two decisions of the Patna High Court v were cee on ‘behalf cf the petitioners: 

In :Kameshwar v. State of. Bihar}, the question: was about the validity cf the 
Bihar Management of Estates and Tenures Act, 1949; the ,decision of the Court 
being that it was invalid. There was a discussicn in the judgment on the meanin 
of the words “ public purpose a occurring in Article 31 (2) vide pages 849, 850 and. 
894 to 896 but there is nothing in those observations which throws any light on the 
question now before us. Nor is the decision in Kameshwar Singh v. State of Bihar? in 
- point, the question there being whether the Bihar Land Reform Act XXX of 1950 
was valid. It was held to be,void under Article 14 of the Constitution. In the 
‘course of the judgment, two of the learned Judges discussed the meaning of the 
words “public purpose ” in Article 31 (2) and came to the conclusion that they 
should be liberally interpreted. The following: observations of Reuben, J: . are 
relevant for the present discussion : ' 

“ The expression ‘ public use’ in the 5th Amendment to the American Constitution has „given 
rise to divergent views in that country. Accerding`to the earlier view there must be use by the 
public. The later and more liberal view takes it as sufficient if there is general benefit to the public. 


The adoption by our Constituent Assembly of the expression ‘ public purpose * points to preference 
for the latter view. The word ‘ purpose’ is wider in its connotation than the word * use.’ 


(vide also the observations of Das, J. in-paragraph 39 at page 121. 


` In Md. Safi v: State of West Bengal?, it was held that the acquisition of land for 
P aae of refugees was for-a-public purpose. The result of the authorities may 
be thus summed up- Acquisition of:property for public purpose under -Article 
31 (2) includes whatever results in advantage to the public. It is not necessary 
that it should be available to the public as-such. It might be in favour of individuals 
provided they are benefited not as individuals but in -furtherance of a scheme of 
public utility. Schemes for construction of houses for clearing slum areas, relieving 
congestion and housing poor people are for a public purpose.as they tend to promote 
social welfare and - prosperity. - 


Now what are the facts of this case? During the time of World War No. a; 
owing to transport difficulties there was considerable. ‘shortage of timber, iron, 
cement and other building materials and building operations had consequently 
come to a standstill. On the other hand the strength of the population in cities 
and towns went on mounting by leaps and bounds owing to large and continuous 
influx of persons from rural areas. There was an acute shortage’ of accommo- 
dation resulting~in overcrowding; rackrenting and growth of slum areas and the 
‘evils became so serious that the Government appointed a Provincial Housing 
Committee for reporting on the ways and means of solving the problems by G.O. 
Ms. No. 1397 Public (P. and D.) dated roth May, 194.7, G. O. Ms. No. 2469, Develop- 
ment, dated 24th June,-1947, and G.O. Ms. No. 2788, Development, dated 27th 
June, 1947. The Committee submitted its report on goth December,- 1947, 
‘and one of the suggestions made therein wai the organisation of co-operative: housing 
‘societies in town areas. ‘Vide chapter EI, paragraphs 182, 200 and 201. Pùrsuant 
to this, the State has been sponsoring the-formation of house- building societies 
-and acquiring lands for them to construct buildings and a special Land Acquisition 
Officer, Co-operative Housing Scheme, has been entrusted with the due execution 
of this policy. The magnitude of the work wilt be evident from the fact that 
acquisitions ‘have been made on behalf of at least a dozen of such societies func- 
tioning in all parts of the presidency, as is evident from these applications. The 
problems arising out of overcrowding have necessitated legislation for protection 
of tenants against arbitrary eviction and unreasonable enhancement of rent. The 
public utility involyed in these acquisitions must be judged in the light of these 
facts. Mr. K. Rajah Atyar conceded and rightly that under the circumstances 
the acquisition would not have been apen to question if the Government itself 
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acquired lands and allotted 'taem to individuals for constructing houses. We 
are unable*to see how if that is a public purpose it ceases to be one when it is carried 
through the machinery of a co-operative society. We, therefore, hold that public 
purpose has been amply established in these acquisitions. - yo 
We have reached this conclusion even without the aid of the presumption which 

‘the Jaw raises in favour of the existence of public purpose in such acquisitions. 
Though the question is a justiciable one and the ultimate decision must rest with 
* the Courts, the action of the Legislature in deciding upon the acquisition is itself 
‘considered good proof that the purpose is a public one. It was observed in United 
States v.. Welch}, that :‘~ ' 

` “ When Congress has spoken on tke subject its decision is entitled to deference until it is shown 
to involve an impossibility.” ms 

"The same considerations must apply to notifications issued by the Government under 
the powers vested in them under the Land Acquisition Act for acquisition of lands. 


In Hema Bai v. Secretary of State for India®, this is what the Privy Council 

observed on this aspect of the case: i i 
“ Prima facie the Government are good judges of that. They are not absolute judges. They 

cannot say ‘ sic volo sic juboo’, But at lezst the Court would not easily hold them to be wrong.” 

The acquisition must, therefore, be held to be valid. i 

In the view we have taken it is unnecessary to deal at any length with the 
contention advanced by the learned Advocate-General that the petitioners are not 
entitled to raise any objection based on Article 31 (2) as it applies only to future 
legislation and not to any existing legislation which does not fall under Article 
31 (6). Reference was made to the decision in Heman Santlal-v. State of Bombay? 
in support of this contention. That was a case of requisition under the Bombay 
Land Requisition Act, XXXIII of 1948. The order passed under that Act.on 
2gth May, 1950, was attacked as unconstitutional. The contention was that under 
the provisions of that Act properties could be requisitioned even when there is 
no public purpose and that they were consequently opposed to Article 31 (2) 
and became void; and the order which was passed under those provisions must 
be declared illegal. The learned Judges held that the provisions in Act XXXIII 
‘of 1948 were opposed to Article 91 (2) but that Article 31 (5) saved “‘ the provisions 
in an existing law” not falling within Article 31 (6) and that consequently Act 
XXXIII of 1948 was excepted from the operation: of Article 31 (2) and that the 
validity of the order could not be challenged. ` 5 

But the reasoning in this decision will not apply to the present case because 
under the “ existing law” that is the law in force before the commencement of 
the Constitution ; (vide definition Article 366 (10) a distinction was made between 
acquisition and requisition of property. ? 

In Tan Bug Taim v. Collector of Bombay*, the Bombay High Court had held 
that requisition was not covered by section 299 (2) of the Government of India 
Act which was limited to acquisition of property. In this view, the two conditions 
of a valid acquisition laid down in section 299 (2) and re-enacted in Article 31 (2) 
that it should be for a public purpose and compensation should be made would 
apply only to acquisitions of :prcperty and not to requisition. Therefore even on 
the reasoning in the decision in Heman Santlal v. State of Bombay®, the present case. 
would be hit by the provisions of section 299 (2) of the Government of India Act. 

Moreover these conditions are prescribed also by the Land Acquisition Act 
and it has not been contended before us that the question whether the purpose of 
the acquisition is a public one or not is not open to consideration by Courts 
by virtue of section 6 (3) of that Act. These are questions which do not call 
for any decision in this case and we express no opinion on them. 
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' IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice SOMASUNDARAM. 


Seeni-Naicker and others © ` ”- web. 8 a .. Petitioners* 
: u. =r ` - - . - 2 as 
‘The State and another ` > Ea l -~ .. Respondents. 


Madras Preservation of Private Forests Ac: (XXVH of 1949)—Section 5—Scope—Offences not falling 
under Chapter XVII of Penal Code—Proceedings in respect of —If to be stayed—Penal Code (XLV of 1860), 
sections x47 and 323—Proceedings for offences under—If to be stayed—Cattle Trespass Act (I of 1871), section 24 
—Offence under is one of the nature described in Chapter XVII of Penal Code proceedings in respect of which have 


to be stayed. 


An offence which does not fall within the scopé of chapter XVII of the Indian Penal Code but 
‘which arises out of any act done in the prcceedings in respect of such an offence: cannot be,stayed 
under section 5 of Madras Act XXVII of 1949. Offences under section 147 and 323 of the Penal Code 
are not offences relating to property and fall entirely outside the scope of Chapter XVII of the Penal 
Code and- although they arise out of any act done in exercise or assertion of customary rights,are not 
protected by'section 5 of Madras Act XXVI1-of 1949. Proceedings in respect cf such offences cannot 
therefore be stayed. An offence under section 24 of the Cattle Trespass Act however is one of the 
nature described in Chapter XVII of the Peral Code and proceedings in respect of it must be stayed. 
Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the Sub- , 
Divisional Magistrate, Koilpatti, dated 22nd June, 1951, in C. C. No. 17 of 1951. 


K. Veeraswami for Petitioners. 
R. Santanam for Complainant. . 
The Assistant Public Prosecutor (A. C. Muthanna) for Respondent. 


The Court made the following é 


Orver.—This criminal revision case is filed by the ten accused against whom 
a charge-sheet has been laid for offences under sections 147, 148 and 323, Indian 
Penal Code and under section 24 of the Cattle Trespass Act. The petitioners. 
belong to the village of Devarkulam and they are ryots claiming some customary - 
and prescriptive rights with regard to: pasture of the cattle in the communal pasture 
land in the village. On 23rd November, 1950, when their cattle were grazing in the 
pasture land, they were seized by the men of the landlord and in their attempt 
to rescue these cattle the petitioners are said to have committed the above offences. 
"The police have filed a charge-sheet against the petitioners for the said offences. 


These proceedings are sought to be stayed 'under section 5 of the Madras ° 

Act XXVII of 1949. This Act was passed for the purpose of. preventing the 
indiscriminate destruction of private forest and interference with the customary 
and prescriptive rights therein, anc for certain: other purposes. The definition. of 
“ forest” includes communal land containing trees and shrubs and pasture land. 
Under section 5 of the Act: ` i ee i 

“ All suits, proceedings in execution of decrees or orders and other proceedings including pro- 
ceedings by way of appeal or revision, in which a claim to customary or prescriptive rights m a forest 
is involved and all criminal proceedings in respect of offences which are of the nature described in 
‘Chapter XVII of the Indian Penal Code and arise out of any act done in exercise or assertton of such 
customary or prescriptive rights, and: which stood stayed upto the commencement of this Act or which 
may be instituted after such commencement shall continue to stand’ stayed, or shall stand stayed, as 
the case may be, and shall not be proceeded with until after the expiration of this Act.” 


‘The section undoubtedly contemplates stay of criminal proceedings also. But 
only such of the proceedings which are iri respect of offences which are of the nature 
described in Chapter XVII of the Indian Penal Code and arise out of ‘any act 
done in exercise or assertion of such customary or, prescriptive rights are stayed. 


It is contended by Mr. Veeraswami for the petitioners that though the offences 
for which the petitioners are prosecuted are those which do not fall exactly within 
the scope of Chapter XVII- Indian Penal Code, but still the common object of the 


a a a 


* Crl. R. C. No. 600 of 1951. i 8th April, 1952ə 
{Crl. R. P. No. 595 of 1951)- : 


$ 


308 '. .THE MADRAS LAW JOURNAL REPORTS, [1952 


said assembly being one which is in the exercise of the customary right, the proceed-- 
ings in respect of those offences also must be considered as included within the- 
meaning of section 5 of the said Act. ` As pointed out already, it is only the proceed- 
ings.which are in respect of offences which are of the nature described in Chapter- 
XVII of the Indian Penal Code and arise out of any act done in the exercise of any 
customary right that are stayed. The section contemplates stay of proceedings. 
in respect of only certain offences. These offences must be of the nature described 
in Chapter XVII of the Indian Penal Code; It is not enough that the offence 
described in Chapter XVII of the Indian Penal Code or in the nature mentioned’ 
in that Chapter must be’ committed. It must arise out of any act done in exercise: 
or assertion of customary or prescriptive rights. Supposing an offence which 
does not fall-within the scope of Chapter XVII of the Indian Penal Code but which 
arises out of any act done in exercise or assertion of a customary right, the question 
is whether the proceedings in respect of such an offence can also be stayed. Sec- 
tions 147 and 323, Indian Penal Code, are not offences relating: to property. They 
fall entirely outside the scope of Chapter XVII of the Indian Penal Code: If it is 
the intention of section 5 of the Act to stay all procéedings in respect of offences 
which are committed by any act done in exercise or assertion of a customary right,- 
the section would then be differently .worded. But what.is contemplated under 
the section is only stay of those proceedings which relate to the property. ‘They 
are the offences mentioned in Chapter XVII, Indian Penal Code, or which must 
be of the nature described in Chapter XVII. No other offence, although it may 
arise out of any act done in exercise or assertion of customary rights, falls within 
the scope of section 5 of the Act. The proceedings therefore in respect of offences 
which are not of the nature or which do not fall within the scope of Chapter XVII, 
Indian Penal Code, although they may arise out of any act done in exercise or 
assertion of customary rights, are, in my opinion not protected by section 5 of the 
Madras Act XXVII of 1949. i f 


So far as section 24 of the Cattle Trespass Act is concerned, that is an offence: 
which is in the nature described in, Chapter XVII, Indian Penal. Code. The 
proceedings therefore in respect of the offence under section 24 of the Cattle Trespass - 
Act are stayed. The prosecuticn in the present case will confine itself to the offences 
under sections 147, 148 and 329, Indian Penal Code. _ . 

K.S. OM ee Petition allowed in part. 

` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


“PRESENT :—MR. Justice BASHEER AHMED SAYEED; 


1’ 


A 


Devar and Co., represented by K. Muthuswami Devar .. Appellant* 
C. Radhakrishna Naidu , .. Respondent. ‘ 


Trusts Act (II of 1882), sections 5 io 8—Credit entries in favour of employee in employer's accounts of 
amounts payable as dearness allowances and benuses—Trust if created in favour of employee. 


.. Whefe the employer has credited the employee in his account books with the dearness allowances 
and bonuses and represented to the Income-tax Department that those amounts so set apart have 
been paid over to the employees from year to year it would certainly constitute a trust in favour of the 
employee especially when loans to the employee have been debited, and repayments of loans afd 
also salaries have been credited in such accounts. The cash has been sufficiently allocated and sepa- 
rated from the general funds of the employer. eae ani ' 


: Vio 
Chambers v. Chambers, (1944) 2 M.L.J. 29: I'L.R. (1944) Mad. 617 (P.C.) and Ramanathan Chettia 
v. Palaniappan Chettiar, (1945) 2 M.L.J. 164: I.L.R. (1945) Mad. 500, referred to and distinguished! 
The principles embodied in sections 5 to 8 of the Trusts Act will come into operation in such a case 
There was either a trust or a relationship of depositor and depositee created. Kanakasabapath 
Mudaliar v. Hajee Oosman Sahib, (1924) 47 M.L.J. 791, rélied on: 


Appeal against the decree -of the Court of the Principal City Civil Judge, 
‘Madras, in O.S, No. 978 of 1947. : 4 
* G. C. C. A. No. 104 of 1949. 11th December, 1951. 
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- 0. T. G. Nambiar and A. K, Balakrishnan for Appellant. 
Subramanyam of Subrahmanyam and Rajagopal.. for per 


The Court delivered the following : 

Jupcment.—This appeal is against the jüdomieni ind. decree -of the Tai 
Principal City Civil Judge, partially decreeing the suit brought by the plaintiff 
claiming arrears of salary, bonus and dearness allowance. 

The plaintiff was employed as a driver under the defendants. The defendants. 
are a firm of merchants carrying on extensive business in timber in several places. 
in the State of Madras. The allegations of the plaintiff are that, while he was 
serving the defendants from February 1943 to ‘June 1947, he was discharged from. 
service without cause and without notice on the roth June, 1947. He, therefore,. 
filed the suit claiming arrears of salary from 1st June, 1947, to 1oth June, 1947, and 
three months’ salary for wrongful dismissal. He also claimed dearness allowance 
and bonus for the period during which he served under the defendants. He alleged 
that in the accounts maintained by the defendants, the plaintiff-was credited with. 
certain sums on account of dearness allowance, and bonus for the years’ 1943-44,. 
1944-45 and 1945-46, and though these sums were credited to the account of the 
plaintiff they were not paid, notwithstanding the fact. that there were entries. 
to the effect that those sums were paid to the plaintiff. í 


The defendants filed. an elaborate written statement. In that written state- 
ment, they denied that there was any agreement between the defendants and the- 
plaintiff for payment of dearness allowance, but all the same, the defendants admitted’ 
that, as a matter of fact, ex gratia they gave tlie staff, including the plaintiff, dearness 
allowance calculated at the rate of one-third 'of the month’s salary from April 1943. 
onwards, in addition to the monthly salary to which alone they were entitled in 
law. They also denied that there was any agreement that the dearness allowance: 
formed part of the salary and was a term under the agreement of service, but they, 
nevertheless, averred that in fact dearness allowance was paid to the plaintiff, 
though not month ‘by month, but in lump sums as per particulars given in the 
statement of accounts appended to the written statement. With regard to the 
claim for dearness. allowance in respect of the year 1946-47 by the plaintiff, the 
statement of the defendants was that-no dearness allowance was allotted or intended. 
to be paid to the plaintiff for the year 1946-47, and that consequently nothing 
had been paid to him in that respect, nor was-he entitled to the payment. The 
defendants did not admit the legal position that by reason of the credit entries. 
in the account books of the defendants in regard to the dearness allowance, the 
said entries had in law the effect of transferring to the plaintiff the right to such 
amounts, for the reason that they did not form part of the contract of service and: 
that, ‘therefore, such payments-were intended to be made only on gratuitous basis. 
The defendants further denied ‘the allegations of the plaintiff in regard to the pay- 
ment of bonuses to the plaintiff or other employees. They nevertheless admit 
that, as they thought it fit that some bonus should be given, they had voluntarily 
and gratuitously declared bonuses and paid the same to’ the staff including the 
plaintiff, as per particulars mentioned in the statement of accounts appended 
to the written statement, and that no bonus was allowed to the plaintiff for the 
year 1946-47 as claimed by him. They-also make the further allegation that 
the plaintiff did not discharge his duties to the satisfaction of the defendants, but 
nevertheless the payment of bonus was made in favour of the plaintiff also because 
it was not thought desirable to make any- exception in the case of the plaintiff whem 
other members of the staff were being paid, and so out’of pity and consideration,. 
to the plaintiff, he was also’ paid bonus, and that the ‘dismissal was not wrongful 
-and that the plaintiff was dismissed for the reason that ne, did ee discharge his. 
duties satisfactorily: . 


On these pleadings, the learned City. Civil 1 Judge framed about six issues. Om 
the first issue as to the amount of salary payable to the plaintiff, it was agreed between. 
the parties s that the claim of the plaintiff might be confined to one month’s s salary 
alone, ashe had secured an employment within a-short period after his cessation. 

38 


‘310 E THE MADRAS LAW JOURNAL REPORTS. f [1952 


of service from the defendants. The question of wrongful termination of service 
‘was not, therefore, considered., On the question as ‘to whether there was any 
_ agreement for payment of dearness allowance for the years 1943 to 1946 the learned 

‘City Civil Judge held that there was no agreement between the parties, but on the 

‘question as to whether the dearness allowance and bonus had been actually paid to 

the plaintiff, the learned City Civil Judge held that neither dearness allowance 

nor bonus ‘was paid actually to the plaintiff. On the claim for bonus and dearness 

allowance for the year 1946-47, the learned City Civil Judge held that 

that claim could not be maintained. An issue was also framed as to whether the 

claim of the plaintiff was barred by limitation. On that issue, the learned City 

‘Civil Judge held that, in as much as there was a trust created in favour of the plaintiff 
in respect of the dearness allowance and bonuses: claimed by the plaintiff, there 

‘was no bar of limitation and that the plaintiff was entitled to recover them from 
the defendants and he gave a decree in a sum of Rs. 1,333-5-4, being the amount | 
that was Credited to the account of the plaintiff in the accounts of the defendants’ 

firm for the years 1943-44, 1944-45 and 1945-46. He did not award costs to the 

plaintiff and directed that each party should bear his or their own costs. Against 

this decree and judgment, the defendants have now preferred this appzal. 


Mr. O. T. G. Nambiar, appearing for the defendants-appellants, has con- 
tended that under the Trusts Act, sections 5 to 8, on the facts of the present case, no 
trust has been created in respect of the moveable property that is the subject-matter 
cf the suit. Section 5 of the Trusts Act provides that no trust in relation to 
moveable property is valid, unless declared by a non-testementary instrument in 
writing signed by the euthor of the trust or the trustee and registered, or by the 
will of the author of the trust or of the trustee. Section 6 of the Trusts Act provides 
that subject to the provisions of section 5, a~trust is created when the author of the 
trust indicates with reasonable certainty by any wards or acts (a) an intention 
cn his part to create thereby a trust, (b) the purpose of the trust, (c) the beneficiary, 
and (d) the trust property, and (unless the trust is declared by will or the author 
of the trust is himself to be the trustee) transfers the trust property to the trustee. 
Section 8 of the said Act provides that the subject-matter of the trust must be pro- 
perty transferable to the beneficiary ana it must not be merely a beneficial interest 
under a subsisting trust. Construing these sections, the learned counsel for the 
appellants contends that if there: was nc separation cf the trust property from the 
general property of the person who is supposed tc be creating the trust, there cannot 
be .2 trust created. In this case, on tne facts as have emerged from the plaint 
and written statement and the evidence that is on record, it is urged by the learned 
counsel for the appellants, that there has been no separation cf the trust property 
from the general property of the defendants, and, therefore, there has been no setting 
apart cr transfer of the property to the beneficiary, that there has been no ownership 
created in the property that could be said to have been transferred in favour of 
the beneficiary and, therefore, the conclusions of the City Civil Judge are not 
warranted. Learned counsel for the appellants has also invited my attention - 


` | to a decision in Chambers v. Chambers’, In that case, the Judicial Committee held 


that the subject-matter was nct clearly ascertained, that there was no setting aside 
the appropriation of the amounts as a fund transferable by the husband to the 
wife, that there was nothing in the case tantamount to a declaration of trust at all 
and that there was never any absolute parting by the husband with the alleged 
subject-matter of the trust and it, therefore, finally held that there was no valid 
trust constituted. Mr. O. T. G. Nambiar alse referred to a decision in Ramanathan 
Chettiar v. Palaniappa Chettiar®, which has followed the decision in Chambers v. Chambers? 
and has held that an allocation cf specific property or func to charity is esscntial 
both for effecting an endowment under the Hindu Law and for creating a vzlid 
trust. A mere credit entry in the donor’s account books without setting aside and 
appropriating the sum credited is not sufficient to create a valid trust. The modes 


N 





r “4 
1. (1944) 2 M.L.J. 29: I.L.R. (1944) Mad. 2. (1945) 2 M.L.J. 164 :I.L.R. (1945) Mad. 
167 (P.G.). 500. 
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in which a voluntary transfer of property in favour of a temple can be validly and 
effectually made have also been discusséd in the course cf the judgment delivered 
by Patanjali Sastri, J., in that case. The principles laid down in these decisions 
relied upon by the learned counsel for the appellants cannot be taken exception to. 
But the fact remains as to whcther tke facts disclosed in this case come within the. 
purview of the rulings of these two decisions. Whether the subject-matter was 
not ‘clearly ascertained, whether there was any -setting aside and apportionment 
cf the amounts said to have been’ due to the plaiutiff, whether there was an absolute 
parting with the alleged subject-rnatter of the trust and whether the credit entries, 
without ‘satisfying the conditions required for creating a valid trust in favour of 
the plaintiff, -are the questions that arise for consideration in this appeal, on the 
facts as disclosed in the plaint, the written statement and the documentary and 
oral evidence that has been recorded. 


The learned counsel for the respondsnts has taken me through the relevant’ 
pare graphs cf the plaint as well as the written statement and he bas read out the 
evidence on behalf of the defendants. The claim of the plaintiff has bcen, in the 
alternative, on the basis of a contract, a completed gift, relationship cf depositor 
and depositee, creditor and debtor ana keneficiary.ard trustee. The-defendants 
no doubt: deny all these relationships as between the plaintiff and themselves, but 
notwithstanding all these denials, the sı td fact remzins that the plainiiff served 
under the defendants as an employee on a particular salary, that his services were 
dispensed with and that before the services were dispensed with in June, 1947, the 
defendants had credited to the account of the plaintiff several sums of money as 
and téwards bonus and dearness-<Jlowanc= duting the period of three years during 
which the plaintiff served under the defendants. The defendants admit that they 
not merely made these credit entries in. favour cf the plaintiff, but they go also 
to the extent of saying that all the amounts that have been shown as credit entries 
in favour of the plaintiff have actually been paid and the dates for the payment 
are also given in the course of the eyidence let in on behalf of the defendants. The 
first payment is said to have been made cn the gist July, 1944, the second payment , 
on the gist July, 1945, and the tbird payment on the 18th February, 1947, so that 
-the stand taken by the defendants is that bonus ard dearness allowance were not 
merely declared to be paid in favour of the plaintiff, but that they were also actually 
paid to the plaintiff on the respective dates mentioned above. On the question 
as tr. whether: actually payments had kecn cr had not ‘been made, of these 
various sums that were shown as due to'zhe plaintiff, the learned City Civil Judge 
has ccme to the conclusion that the -payments of bonus and dearress allowance 
were never made by the defendants to the plaintiff. There is also no cogert or 
convincing proof that the payments of dearncss allowance and bonuses had actually 
been made to the plaintiff. No receipts appear to have been taken from-the plaintiff 
for vouching the payments of these sums of dearness allowance and bonuses. The 
defendants’ witnesses would say that no muster roll was kept, that there was_no 
salary acquittance register at all kept by the defendants and that the signatures of 
the employees were not takén when salaries were disbursed. These things reveal 
a very strange state of business efficiency in the defendants’ firm, which is said to be 
transacting a very large business in timber throughout the State ; so that, I do 
not think that there is any justification for me to differ from: the finding of-the learned 
City Civil Judge that the amounts shown in the account books of the defendants 
firm have not been paid to the plaintiff. That this was so‘is also corroborated by 
the fact that the second witness for the plairtiff, who was another employee and 
whose services were dispensed with by the defendants and against whom also similar 
entries for payment of bonus and dearness allowance were shown, was paid ‘off a 
sum of Rs. 400 or thereabouts, in settlement of his claim of bonus and ‘dearness 
allowance, when he ‘filed a suit against the defendants. 

_ The question then is, what is the effect of the credit entries that have been 
found iñ the account books of the defendants in favour of the plaintiff. The 
contention. of the appellants is that those are mere credit entries and they cannot 
have the effect of creating a trust m favour of the plaintiff. One has to consider 
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‘whether these credit entries are merely 7s credit entries not sufficient to create a. 
valid trust or, taking the circumstances which obtain in relation to the fund, the 
credit entries have to be considered as being part and parcel of a trust created by 
the employer -in favour of the employee. The important background that has 
been furnished in the evidence is that the defendants, who are income-tax.assessecs, 
when they filed their accounts in the course of the assessment to income-tax have 
made statéments to the effect that these amounts represented by the credit entries, 
have been amounts not merely set apart for the benefit of the employees, but also 
have been actually paid over to them, and on the basis of such setting apart and 
payment to the plaintiff and other employees, the defendants have claimed benefit, 
namely, reduction in the assessment of income-tax and other taxes to that extent. 
In view of this fact, viz., that the Income-tax Department were made to believe 
and act upon the representation of the defendants that these amounts, standing to 
„the credit of the plaintiff in the account bcoksof the defendants have been set apart 
as funds belonging to the plaintiff and as funds paid over to the plaintiff and that 
thereby the defendants derived benefit in the matter of reduction of income-tax, 
the question arises as to whether, in such circumstances, it will not be just and 
proper that the defendants should be fixed up to their representation to the Income- 
tax Department to the above effect and whether such a state of things could not be 
taken advantage of by the plaintiff. I should think that the defendants have not 
conducted themselves properly judging from the manner in which they have done 
in relation to the plaintiff and the Income-tax Department. They could not be 
allowed to blow hot and cold in the same breath. They cannot approbate and 
reprobate at the same.time. But for the fact that they represented to the Income- 
tax Department that these amounts standing to the credit of the plaintiff in their 
accounts had actually been paid and that they had become the. property of the 
plaintiff, they would not have been entitled to the benefit and consideration in 
the matter of reduction of the income-tax from the'Inccme-tax Depertment. What 
is the effect of such a representation is the question. Undoubtedly, the effect cf 
such a representation, in my opinion, would be that the amounts, which have been 
. credited to the account of the plaintiff in the account books of the defendants have 
not only. been separated from the general fundsbelonging to the defendants, but 
have also been set apart for the benefit cf the plaintiff, as an employee. entitled 
to bopus and dearness allowance. I think, applying the principles laid down in 
the Privy Council decisicn.in Chambers v. Chamberst ard also the ruling in Rama- | 
nathan Chettiar v. Palaniappa Chettar®, I am inclined to hold that the action of the 
defendants i having made not merely the entries in the account books but also 
in having represented te the Income-tax Department that these amounts have been 
set apart for the plaintiff and other employees and that they have been paid over 
.tc the employees from year to year, would certainly constitute a trust in favour of 
the plaintiff. ; : carne ; 


Apart from this, there is the further fact which has to be taken into account, 
viz., the credit entries’ do not stand’ by themselves as mere credit entries in favour 
of the plaintiff. A reading ‘of the exhibits containing the credit entries would 
show ‘that this is something like a running account wherein there are. also debit 
entries against the plaintiff. Loans that the plaintiff-had borrowed on: more than 
' one occasion have been debited to this account of the plaintiff and the balance has 
béen struck, after deducting these loans made to the plaintiff. The payments 
also made by the ‘plaintiff_on occasions have been credited towards this account. 
‘Not merely this. On occasions even the salary has been credited towards this 
account of the plaintiff. This would mean that these amounts which’ have .been 
found in the accounts to the credit of the plaintiff have been treated, as ‘amounts 
set apart'for his benefit and as belonging to him and that they were separated from 
the general funds belonging to the defendants and that ‘these amounts. had been 
transferred for the benefit of the plaintiff having been separated from the general | 
a a a ne ee ie 


+ 


1. ` (1944) 2 M.L.J. 29: LL.R. (1942) .Mad.-. 2. (1945) 2 M.L.J. 164: LL.R. (1945) Mad. 
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‘funds, as will be clear from the state of accounts and the way in which those accounts 
have been adjusted from time to time, by the deferidants’ themselves. Therefore, 
it cannot be denied; on the‘one hand, that there is an‘admission by the deféndants that 
these amounts have been allocated and set apart;- though they say that this was 
done ex gratia and not under any coftract or. agreemient_ between the plaintiff and 
themselves ; and on the other hand, there is the conduct of the defendants which 
‘goes to: show that they had tre'ated’these amounts as amounts belonging to ‘the 
plaintiff and payable to him, so that if these amounts, which belong to the plaintiff 
and which are payable to him have been retained by the defendants in their hands, 
the result Would be nothing other than thet they were holding those amounts on 
behalf of the plaintiff as trustees, in order thaz they may be paid over to him whenever 
there was a demand by the plaintiff for the same. Therefore, far from the provi- 
sions contained in sections 5 to.8 of the Trusts Act not being applicable to the 
facts of the present case, I think the princ-ples embodied in those sections would 
certainly come into operation on the facts o? the present case and they will apply. 


It'is not necessary for me to characterise the evidence ‘of the first witness of the _ 
defendants. Nevertheless, it furnishes a clear proof that the defendants intended: 
and agreed not merely to declare dearness allowance and bonuses to the ‘plaintff 
and other employees of theirs, but that they also set apart deliberately thase amounts 
calculated on the basis on which the defendants wanted to pay dearness allowance 
and ‘bonuses to. the: plaintiff and other employees. I do not think that the learned 
City Civil Judge has appreciated the evidence of D.W. 1 in the correct perspective. 
Apart from what is to be gathered from the general tenor of the written statement, 
it must be considered that there has been an intention and agreement to pay 
dearness allowance and bonus to the plaintiff, as revealed by the averments in 
the plaint, and also in the written statement, as also the deposition of the first 
witness for, the defence. The. credit entries in favour of the plaintiff cannot but 
be treated as a declaration by the defendants in favour of the plaintiff that the 
monies are held for and on behalf of the plaintiff by the defendants. The decision 
in Kanakasabapathi Mudaliar v, Hajee Qosmaa Sahib’, furnishes the nearest approach 
to the facts of the present’case. That decision is based on: an earlier decision in 
Bai Mahakore v. Bai Mangla®, where.'one of the Judges constituting the Bench 
held, relying’ upon a declaration by the donor, that there was a trust created; 
whereas Beaton, J., held that the relationship between the employer. and the 
employee was that of a depositor and depositee and that the relationship of depositor 
and depositee was established in the cir¢umstances of the case. I do not think 
that any violence will be done, if a similar inference is drawn from the facts of the 
present case. - The plaintiff having been the employee and who had been allocated 
and awarded dearness allowance and bonuses, can’ be treated as a depositor, as if 
he had received the money at the end of the year at the time when it was paid and 
that he redeposited the money with the defendants. Even from that view, the 
relationship of depositor and depositee will certainly entitle the plaintiff to claim ` 
the moneys that stand credited in the acccunt books of the defendants. ` If it were 
certain immoveable properties which were actually not separated from the general 
properties belonging to the owner, as it was the case in Chambers v. Chambers, certainly 
there would have been some difficulty in coming to the conclusion that there was 
no declaration of the trust in favour of the plaintiff by the defendants in having 
made the credit entriés and having adjusted the accounts of the plaintiff from time 
to time in the manner in which they have done. But in this case, the subject- 

` matter involved is cash and that cash has been allocated and separated fròm' the 
general funds and shown to have been so separated and allocated to the plaintiff 
when the defendants dealt with. the Income-tax: Department in connection with 
their assessment. .Therefore, the difficulty that arose in Chambers v. Chambers?, 
is not to ‘be seen in the present case. S milarly, the difficulties that have been 
pointed out ‘in the credit entries that were the subject-matter of discussion in Ramae 
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nathan Chettiar v. Palaniappa Chettiar’, do not obtain in this case, for in this case, the 
credit entries, far from remainirg as mere credit entries, have the effect and character: 
of having been amounts separately allotted and allocated for the benefit of the 
plaintiff and have been treated as such as revealed from the, course of conduct 
adopted by the, defendants in re_ation to those credit entries in their books of account.. 


. In these circumstances, I should think the decree of the learned City Civil 
Judge will have to be upheld znd this appeal will have to be dismissed with costs. 


KS: —— l Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Sussa Rao AND MR. JusTicE PANGHAPAKESA AYYAR. 


` 


V. Srinivasa Ayyangar ..  Petitioner* 
v. : z 
The State of Madras and ancther l .. Respondent. 


Madras Estates Land (Reduction of Pent) Act (XXX of 1947)—Notification of Inam village—When valid | 


.—Inams—When included in definition. of ~ estates °—Madras Estates (Abolition and Conversion into Ryotwari). 


Act (XXVI of 1948), section 20—Applizcability to post-settlement minor inams. 


Where the British Government cid not confirm the grant in inam by the previous ruler of an. 
entire village but only 15/16th part of the village (the remaining 1/16th part having béen resumed 
by the grantor) it would not be an “estate” within the meaning of section 3 (2) (d) of the Madras 
Estates Land Act and the notification issued: by the Government fixing the rate of rent in respect of 
the 15th/16th part of the village and other proceedings taken under Madras Act XXX cf 1947 in 
respect of that part are invalid aná must be quashed. : 


Though a minor inam cannot be treated as a separate estate, it vests in the Government. along- 
with the parent estate subject to the other provisions of the Act. The post-settlement minor inams 
or the minor inam included ‘in the assets of the zamindar at the time of the permanent settlement 
would be protected under section 20 of Madras Act XXVI of 1948 and the rights thereunder can be- 
enforced against the Government. The notification of the Government under Madras Act XXVI 
of 1948 notifying the sixteenth part of the village (resumed by the zamindar) and inchided in the- 
assets of the zamindari as an under-teaure estate is clearly wrong. 

Petition praying that in the circumstances stated in the affidavit filed therewith. 
the High Court will be pleased to issue a writ of certiorari calling for the records in 
the proceedings taken by the -espondents under the Madras Acts XXX. of 1947 
and XXVI of 1948 with regard to the petitioner’s' village Karuppur and to annul 
and quash the order therein. i 


R. Kesava Aiyangar and K. Parasaran for Petitioner. 
The Government Pleader “P. Satyanarayana Raju) for Respondent. 
The Court made the following : 


ORrDER.— This is an application for issuing a writ of certiorari and for quashing- 
the proceedings taken by the respondents under the Madras Acts XXX of 1947 
and XXVI of 1948 with regard to the petitioner’s village, Karuppur. - 


The said village is situated in Rajasingamangalam Zamin taluk, Ramnad 
zgamindari. It is an ancient p-e-settlement Dharmasanam granted in A.D. 1757 
by the then ruler of the country, Muthuvijaya Raghunatha Sethupathi, to the original. 
grantees. 1/16th part of the village was resumed by the Raja before the permanent: 
settlement and added to the zemindari. At the time of the permanent settlement 
this 1/16th part was included fn the assets of the zamindari. At the time of the- 
Inam commission enquiry, the Inam Commissioner confirmed only 15/16th portion 
of the village on 31st December, 1863; subject to a payment of jodi of Rs. 142-14-4 
and a quit rent of Rs. 24, and title deed No. 404 was issued for the said portion. . 
The State of Madras issued a nctification G.O.Ms. No. 2169 Revenue, dated 22nd! 
August, 1949, under Madras Act XXVI of 1948 notifying part of the village included 
in the assets of the zamindari as an under-tenure estate. On goth June, 1950, they 
had also issued a notification ir Fort St. George Gazette, fixing rates of rent under- 





oy (1945) 2 MLA. 164: LL.R. (1945) Mad. 500. 
*C. M. P. No. 8302 of 1950. “oe - 4th April, 1952. 
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Madras Act XXX of 1947 in regard to the two parts of the village. The poe 
says that the notifications are ùltra virez and:void. In regard to the 15/16th portion 
of the village confirmed by the Government, it'was argued that that part would 
not be an estate, as the Government did not confirm. the entire village originally 
granted. Alternatively. it: was argued thet though the original grant was of the , 
‘entire village, the grantor himself resumed 1/16th part of the village, and therefore- 
the effective grant was only of a part of the village. ie E P 

The governing provision is secion 3 (2), (d) of the Madras Estates Land: 
Act, It reads : AA ; iy 


“ * Estate? means— 


(d) any inam village of which the g-ani’ has been made, confirmed, or recognised by the 

British Government, notwithstanding that subsequent to the grant, the village has been partitioned: 
among the grantees or the successors in title of the grantee or grantees.” 
An inam village-would come under the deinition of an “estate ” if it was granteds 
confirmed or recognised by the British Government. The previous rulers made- 
grants of villages and parts of villages. After the British Government became the 
ruling. power, they. recognised or confirmed some -of those inams. The definition. 
of “‘estate” apparently was intended to take in those villages, whether granted by 
the British Government, or though granted by some other ruling power were- 
confirmed or rı cognised by the British, Government. Ifso construed, the confir- 
mation by the British Government must.be in respect of the whole village. Expla-. 
nation (2) provides for an exception where a portion of the inam village is resumed. 
by the Government. -It says : a 


“ Where 4 portion of an inam village is resumed by the Govérnment, such portion shall cease: 
to be part of the estate, but the rest of the village shall be deemed to be an inam village forthe 
purposes of this sub-clause. If the portion so resumed or any part thereof is ‘subsequently re- 
granted by the Government as an inam, such portion or part shall, from the date of such re-grant,, 

, be regarded as forming part of the inam village for the purposes of this sub-clause.” 
This Explanation also shows that the Legislature was dealing with the grant or 
confirmation of whole inam villages. Otherwise, there was no need to provide 
for the exception. ; : 


Under, sub-clause (d) minor inams cr grants of parts of a village are excluded 
from the definition of an “estate.” Tae whole inam villages granted by the 
British Government or subsequently confirmed by them are estates. Though a 
whole inam. village was granted by some ruling power, after the British Govern- 
ment became the ruling power, that grant would not bind the British Government 
unless confirmed or recognised by them. The grantees would not have any legal 
title, till it was conferred on them by the British Government. . The validity of 
the grant would necessarily depend upon the confirmation. If so, if the sub-. 
clause is read as the Government Pieadez asks us to read, it will mean that if the 
entire village was granted originally by a grantor other than the British Government, 
confirmation by the British Governmert of any part thereof would amount to 
validating grants of whole village, thocrgh’the entire grant was not recognised 
by the Government ; if the entire village is not confirmed or recognised by the 
British Government, there cannot legally be an entire inam village, the existence 
of which is a necessary condition for bringing the grant within the definition. 


The law relating to the effect of the cession-of a territory to a new ruling power 
on the pre-existing grants is found in Secretary of State for India v. Bai Rajbai?. ` At 
page 646 their Lordships of the Judicial Committee observed: 


“ The relation in which they stood to their native sovereigns before this session, and the legal 
rights they enjoyed under them, are, save in ons respect, entirely-irrelevant matters. Théy could 
not carry in under the new regime the legal rights, if any, which they might have enjoyed under the 
old. The only legal enforceable rights they could have as against their new sovereign were those; 
and only those, which that new sovereign by agreement expressed or implied or by legislation, 
chose to confer: upon them.” ae Vig ek SEO OTE Ne RS PERI : 


I. (1915) 29 M.L.J: 242: LR. 42 T.A. 229 : LL.R.'39 Bom. 625 (P.C.). 
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Similar “obser vations’ wére made by-the Judicial ' Committee. in, “Vajesingji vi Secretary 
of State for. India”. Their Lordships observed : ae 2 ar 
fe After a sovereign state hag acquired territory;, either oy Siac or ` by cession under rety, 
or by the occupation of such as has, , theretofore been unoccupied by a recognised ruler, 
or otherwi-e, an inhabitant of the territory“ can enforce i in the municipal Courts only stich sey 
rights as the sovereign ‘has ‘conferred or recognised. Pee ty 
It is therefore clear from the afzresaid two décisions that a ETR E or ` tecog- 
‘nition by tke British Government of.the inamivillage wil-only'confer- a ‘rigat to the 
inam village on the recipient. It follows that the confirmation .or eee hy 
the British Government must necessarily be of the ertire village. P 


“The scopsp'f the sub-clause was laid down by Kuppuswami Aiyar, J.,-in-Viswa- 
nathan Bios. v"subbaiya®. ‘Tkeré an entire village was granted to a person. by. way. 
of bhattavrithi shrotriam inam. ‘ After the original grant, there was a grant by 
the grantee of some portion of i it which- was treated-as a minor’ inam. At the' time- 
of -the inam settlement’ the minor inam granted, by the. agraharamdar, “was con= 
firmed as inam and a.-title deed was issued. The question in that’ case was whether’ 
a lessee of a'piece of land which formed part cf the minor inam could claim that 
it was land in an estate within the meaning of section 3 (2) (d) of the Madras'Estates 
Land Act. The:learned Judge held that merely because the- land in question 
formed part of the original grant of-an entire village it could not be said that at’ 
the time when it was recognised, it was part of the whole inam which 'was recognised: 
or confirmed by the British Government, and that therefore the ‘lard in question‘ 
could not be deemed to be part cfan estate. At page 444 thé dcatned Judge made 
the follewing relevant remarks: . 1, 


‘ The only provision of law under which the lessee éouitd claim that’ this i is, part of an estate is. 
section 3 (2) (d) of the Estates Land Act. Under that section “estate” means any inam Village of 
which the grant has been’made, confirmed or recognised by the British. Government, notwithstanding 
that subsequent to the grant, the village’ has been partitioned among the grantees or the $ successors-in- 
title of the grantee or grantees. The answer to the question as to whether the confirmation or recog- 
nition by the British Government was in respect, of the entire inam village or of only a portion is.the 
basis for the decision as to whether the land was an estate or not .`. . . . admittedly the land. in 
dispute forms part of the land to which title deed No. 1004 relates and that title deed -does not relate 
to the-entire village but only to a portion of it. So merely because it formed pait of the original 
‘grant of an entire village or agraharam it cannot.be said that at. the time when it was recognised 
this was part of the inam in favour of the agraharam which was recognised or confirmed by the British 


Government.” 


We respectfully agree with: these’ observations. ‘Shahabuddin, Jo “followed the 


principles laid down in the aforésaid judgment i in the case in Mahgamma v. Appadu’, 


In that case, two parcels of land comprised in an'inam village were- treated evén ` 


before the inam settlement as separate grants, and at the time “ofthe settlement’ the 
lands were confirmed under two' titlé-deeds.. The learned Judge held that the lands: 
comprised under one of the title deeds did not form part of an estate, and that the 
tenant thereof coùld not claim occupancy rights, At page 250 the learned Judge 
pointed -out :the principle underlying the ‘sub-clause. He said : 


z Ree According to the definition of an estate menioned above what has to be seen is Whether the 
‘confirmation or a a by the British Government was in respect of the entire inam village, or 
. of only a° portion.” : K i 


But thé learned ET Pleader relied upon a judgment of the Judicial Conk . 


mittee in -Krishnaswami ‘Aiyangar- v. Perumal Goundan*, in support of his contention 
that the confirmaticn or reccgnition cf the entire village by the’British Government 


was not necessary to: bring the village within the definition of estate, ifat. the i 


time of the grant, though not made by the British Government, the entire village 
was granted. The facts ‘in “that case were: An entire village was granted in’ 
pre-British times. In 1795 a small. part of..the- village’ was ‘resumed by” ‘the 
f ‘Government and ‘granted: in: ryotwari tenure, but the rest of the village, by fair: 
I. (1924) L-R. , 52 I.A. 255 : IL.R. LR.4B Bom, 3- or g ML.J. BAP mo 
bie (P (eD rapi aeara S e As 1949) £ $4, LW. 1 1 (P.Q.). 
r (1945) 1 M.DJ: -443+ es a i a 
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‘the larger part continued to be treated: as an inam village. The Government 
resumed the rest of the village also` in 1€94. In 1895 ‘the Government granted 
‘on inam tenure the whole village, że., the whole village which for the past 
100 years had been recognised inam village. Their Lordships held that 
the grant was of the whole inam village. We are not able to appreciate the rele- 
vancy of the citation. In that case, though the village at some remote time formed 
part of a larger village for over 100 years it was treated as a separate village. At 
‘the time of the grant by the Government it was treated as a whole village, and was 
‘granted as such. As the grant was of the whole inam village by the British Govern- 
ment it certainly came within the deñniticn of estate under section 3 (2) (d) of the 
Act. We therefore hold that as the Government did not confirm the entire village 
but only 15/16th part of the village, it would not be an estate within the meaning 
of section 3 (2) (d) of the Madras Estates Land Act. It follows that the notifi- 
‘cation issued by the Government.fixing the rate of rent in respect of the 15/16th 
‘part of the village and other proceedings zaken under Act XXX of 1947 in respect 
of that part are invalid. The notiñcation and the-said proceedings are hereby 
-quashed. But we should not be understood to have expressed an opinion on the 
‘question whether if a grant was of an entire village and though the entire village 
-was confirmed cither in one proceedings or in different proceedings and separate 
title-deeds were issued that the village cavered by the separate deeds ceases to be 
an estate, for in this case though the entire village was granted, a part of the village 
“was resumed and included’ in the ‘village and what was confirmed was only that 
‘part of the village which continued to be an inam. > : 


ve 
t 


~- 'The next-question is whether the notification of the Government- of Madras 
‘under Madras Act XXVI of 1948 notifring the one-sixteenth part of the village 
-as an undertenure estate: and also the: notification dated: 20th June, 1950, fixing 
the rates of rent under Madras Act XXX of 1947, are valid. Learned counsel 
for the petitioner contended that both th= notifications are. invalid as undertenure 
minor inams are not governed by cither of the two.Acts. We shall deal with the 
-argument in regard to the application af the aforesaid two Acts to the inam’ in 
question separately. , The first. question therefore is whether aan undertenure minor., 
inam is abolished under Act XXVI of 1948. Learned Government Pleader argued 
‘that the undertenure minor .inams ere parts of the. zamindari estate and 
‘therefore along with the zamindari estat they are also abolished under the Act. 
‘Learned counsel for the petitioner on the other hand pressed on us tc hold that.the 
Legislature’ did’ not intend to abolish miror inams, whether they are presettlement - 
inams excluded from, the assets of the zzmindari-or included in the assets of the’. 
-gamindari or whether they are posi-setthkement inams. He emphasised upon .the 
-fact that there cannot be any logical distinction on princinles between the different 
-classes of minor inams which could have compelled the Legislature to make a dis- 
tinction in the application of the Act. He also strongly relied upon the circuni- 
stance that.a minor, inamdar is a owner cf the minor inam and as the Act does not 
expressly abolish the minor inams we shculd hold that, the minor inams were not: 
touched by the Act., To appreciate the contentions of the learned ccunsel it is 
necessary to notice some’ of the, relevant provisions of Madras Act XXVI of 1948, 
es s i ar ae 


which wé extract below.: 


. “Section: 1 (3): It applies to all estates as d2fined in scétion 3, clause 2 of the Madras Estates 
“Land Act, 1908, except-inam; villages which becarie estates by yirtue of the Madras Estates Land . 
(Third Amendment) Act, 1936.. > ede R E em eas 3 sy GR 

Section 2.(3) :' “ Estate” méans.a zamindazi or an undertenure or an inam estate; : 
Section 2 (7) :. “ Inam estate ” means an estate within the meaning of section 3, Clause (2Y (d) 
-of the Estates Land Act, but’ does not’ include dn inam village’ which became an’ estate by:virtue 
~of the Madras Estates‘ Land: (Third Amendment) Act, 1936 ;' Ee ae oF heh 
~ Section 2 (15): {-Undertenure estate? mezns an estaté within, the meaning of section g . 
«clause 2 (e) of the Estatés Land-Act. ' i. Pope . 2 
Section 2, (16). “‘ Zamindari estate” _means— ‘r. l: 


(i) _ an estate within the meaning ofsection 3, clause 2 (a) of ‘the Estates Land Act, after excluding 
~therefrom every portion which is itself an estare under tection 3, clause (2) {by or (2) (e) of that“ 
Act; or pa aera Bade ae 


39 
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(ii) an estate within the meaning of section 3, clause (2) (b) or (2) (¢) of the Estates Land Act 
after excluding therefrom every portion which is itself an estate under section 3, clause (2) (e) of © 


that Act. : 
Section 3: With effect on and from the notified date and save as otherwise expressly pro- 


vided in this Act— ; f 

(a) the Madras Permanent Settlemeat Regulation, 1802, the Estates Land Act, and all other - 
enactments applicable to the estate-as such except the Madras Estates Land (Reduction of Rent) 
Act 1947, shall, be deemed to have been repealed in their application to the estate ; 

(6) the entire estate (including all communal.lands and porombokes ; other non-ryoti lands ;.. 
waste lands; pasture lands; lanka lands ; forests ; mines and minerals; quarries; rivers, and 
streams ; tanks and irrigation works ; fisheries ; and ferries), shall stand transferred to the Government . 
and vestin them, free of all encumbrances; and the Madras Revenue Recovery Act, 1864,. 
the Madras Irrigation Cess Act, 1865, and all other enactments applicable to ryotwari areas shall - 
apply to the estate ; : ` ‘ 

(c) all rights and interests created in or over the estate before the notified date by the principal* 
or any other landholder, shall as against the Government cease and determine ; 

(d) the relationship of landholder and ryot shall, as between them, be extinguished. 


Section 20 (1): In cases not governed by sections 18 and 19, where, before the notified date,.. 
a landholder has created any right in any land (whether by way of lease or otherwise) including 


rights in any forest, mines or minerals, quarries, fisheries or ferries, the transaction shall be deemed. 


to be valid; and all rights and obligations arising thereunder, on or after the notified date, shall: 
be enforceable by or against the Government. 
Provided that the transaction was not void or illegal under any law in force at the time. 


It is clear from the aforesaid provisions: that all estates defined _ under 

Madras Estates: Land Act, 1908, except inam villages which became estates’ by ~- 
virtue of Madras’ Estates Land (Third Amendment) Act, 1936, vests in the Govern-- 
ment. The estates urder that definition comprise of five classes : 


“(a) a permanently settled estate : or temporarily settled zamindari ; 


(b) any portion of such permanently settled estate or temporarily settled zamindari which is- 
separately registered in the office-of the collector ; i . 3 

(c) any unsettled palayam: or jagir ; ` 5 

(d) any village of which the land revenue alone has been granted in inam to a person not owning. 
the kudiwatam thereof, provided that the grant has been made, confirmed or recognised’ ‘by the - 
British Government, or any'separated par: of such village ; f A y 

(e) any portion consisting of one or more villages of any of the estates specified above in clause 
(a), o and (c) which is held on a permanent undertenure.” `. - : 


` 


A minor inam therefore whether it is a post-settlement or pre-settlement grant is. 
not separately designated as an csiatc under the said Act. Pre-settlement minor 
inams obviously do not come under any of the five aforesaid categories of'estates. ` 
But it is said that a post-settlement minor inam or though ‘a presettlement minor - 
inam but included in the. assets ‘af'the zamindari at the time of the’ Permanent 
Settlement, will come under’ the first’categ¢ry, namely, any permanently settled 
estate, or a temporarily settled zamindari. Strong reliance .was placed on the- 
definition of zamindari estate under Section 2 (16) of Act XXVI of 1948. ' Zamin- - 
dari estate is defined ‘under that sub-section as: ` : anaes 

« An estate within the meaning of section 3, clause (2) (a) of the Estates Land Act, after excluding., 
therefrom’every portion which is.itself an estate under section 3, clause (2) (b) or (2) (e) of the Act.” 
The definition indicates that the estates under scction 3 (2) (b) or (2) (e) of the - 
Act would be part of the zamindari estate but for the exclusion. As the section 
does not exclude the minor inams held under the zamindar, the argument was. 
advanced that the minor inams are parts of the zamindari. This,contention based 
upon the definition was sought to be supported by the principles evolved by legal 
decisions in regard to minor inams prior to the enactment of Act XXVI of 1948. . 
We would at this stage proceed t consider the citations made by the learned . 
counsel which would afford a historic basis for the definition introduced in the- 
new Act. Virabhadrayya v. Sonti Venkanna, affords an example for ‘the converse - 
proposition. Therein it was held chat an inam though situate within. the limits. 
Se 
x. (1023) 24 M.L.J. 659. š ; 
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of a zamindari, if it-had been excluded ‘from the.zamindari assets at.the time of 
the Permanent Settlement as lekhiraj is ne longer part of the zamindari and conse- 
quently not an estate within the. meaning of section 3 of the Estates Land Act. 
‘When it was contended that the presettlement agraharam was a village in a 
portion of the Nuzvid zamindari-separately registered in the office of the Collector,- 
the learned Judges pointed out that as.it was excluded from the assets of the zamin- 
dari any ownership on the part of the Nuzvid zamindar over the village ceased 
at the settlement, and his interest in it was confined only to the right to receive 100 
pagodas a year as that was alone included in the assets. In Brundavanachandra 
Harischandra Raja v. Ramayya?, it was held that portions of estates which are'granted 
away but which do not come under section 3 (2) (e) of the Act continue to’ be. part 
of the estates notwithstanding such grants. In Gadhadhara Das Bavaji v. Suryanarayana 
Patnaik®, the question was whether a holder of.a post-settlement inam grant of a. 
portion of a village with both the warams on a permannent kattubadi was a 
dandholder within the meaning of section 3 (2) (e), of the Madras Estates.Land Act 
and the tenants had permanent occupancy rights therein... Ayling and Coutts-. 
Trotter, JJ., held that such a minor inamdar was a landholder within the. meaning 
of section 3, clause (5) whereas Kumaraswami' Sastri, J.,..recorded..a dissenting 
note. In- dealing with the question at page 685 Ayling, J., observed : j 

“ The suit lands admittedly, but for-the grant in inam, would fall within clause (a) ofsection 3 (2) 
ofthe Act. As regards the definition of ‘ landholder* it may. be conceded at once that so long as the 


zamindar reserves to himself a quit rent the inamdar Cannot be regarded as the owner of the lands 
in the ordinary legal meaning of the term. But the definition of “landholder® includes “ every 
person entitled to collect the rents of the whole or any portion of the estate by virtue of any transfer 


from the owner,” and I think the grant in inam must be regarded as such a transfer.” - 


A detailed and exhaustive treatment cf the scope of section 3 (5) of the Madras 
Estates Land Act in its applicatior: to a minor inamdar is found in the Full Ber ch 
judgment in Brakmayya v. Achirqju®.. The Court by a majority, the Chief Justice 
and Devadoss, J., dissenting, held that when a zamindar makes a post-settlement 
inam grant of portion of a village with both warams and permanent kattubadi, 
the grantee is a landholder within the meaning of section 3 (5) of the. Madras Estates. 
Land Act. At page 732 Oldfield, J., observed : enh : 


“Tt is, however, unnecessary to pursué these considerations ; because I have come to the 
conciusion that an inamdar with.both warams of a part of a village is in any case a landholder under 
section 3 (5), because he is a person entitled at least to “ collect the rent, by virtue of a transfer from 
the owner or his predecessor in title.” : 


Phillips, J., poses the question at page 739 as follows : 


“ The question really, in my opinion, is whether the word ‘ owning ’ under clause «, must neces- 
sarily mean owner of every conceivable right in the estate, or whether the present inamdar ' 
to whom a grant of the land was made subject,to a.payment of quit rent to the zamindar can be 
deemed to be owner.” ' T N 2 


At page 740 tbe basis for the learned Judge’s conclusion is disclosed. He says : 


“Tn construing the word ‘ owning’, therefore, I do not think that we can say that it means the 
ultimate owner who has reserved even the smallest right for himself. What, I take it, must be reserved 
is not a mere payment but some actual interest in the land itself. In the present case, quit rent 
zannot be recovered by the zamindar under the summary provisions of Act I of 1908, and although 
i ay be called a charge upon the land, it does not, in my opinion, amount to an interest in the 

and. 3 . . 


The learned Judge’ therefore held that a minor inamdar was a owner of part of an 
estate within the meaning of section 3 (5). Wenkatasubba Rao, J., stated that 
the minor inamdar would come under the two parts of the definition in section 3 
(5). At page 761 the learned Judge observed as follows : 

“ Tt is said that the land of which the inam consists is not a part of the estate under section 3 (5). 
The terms of the Reference assume that the lazd in question is within a zamindari. If physically 
zhe land is within a zamindari, I fail to see how the land is not part of an estate. Could it be argued 
chat a purchaser of a part of the estate does not come within the definition on the ground that though 
zhe part he purchased is geographically within the limits of the estate it is still not a part ‘thereof? 
I am unable to accept this-contention?? 7+ ~~ = tr re tren errs ee a 


o 
’ 


I. (1914) 26 M.L.J. 600. A 3. (1922). 43 M.L.J. 229: I.L R. 45 Ma x 
2. hen, 38 M.L.J. 942 : LL.R. 44 Mad. 677. 7:5. we pele 229 45 Mad 
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The Full Bench therefore held -hat a minor inamdar is a Jandholder under: section 
3-(5) of the Madras Estates.Land Act. Under section. 3 (5) ‘‘landholder ’?.means - 
“a person owning an’ estate or part thereof and includes every person: entitled to collect the 


rents-of the whole or any portion of the zstate by virtue of any transfer from the owner or his-predecessor 
in title.or of any order of a competent Court or of any. provision of law.” ere pene id 


To come, under the first part of the definition the minor ‘inamdar ‘must’ own ‘an, 
estate or part-of an estate.. The reasoning of some ¢f the learned Judges in the ` 
Full Bench clearly shows that they treated him as-owner of part of an estate. Relying 
upon- this decision it was argusd that a minor inamdar is a-owrs:r of the minor 
inam and therefore it ceased to be part of the zamindari. . But the Full Bench does 
not say that'if it ceased to be part of an estate he could not be a owner of part of 
an estate. -Wnder sectior 3 (2) a part of an estate unless separately registered is 
not an estate within the definition ; ‘ but ‘though it is not an estate within the defi-- 
nition, it-is still a part cf an estate'‘and as the minor imamdar owns that part, 
he is a landholder within the meaning of section 3 (5). Tbe Full Bench judgment 
therefore though it is an authority-fcr the position that a minor inamdar isa owner, 
it also’ supports the contention that the minor inam is still part of the zamindari. 
The conflict between the. various views of the learned Judges of this Court in regard 
to the rights of the minor inar-dars and the tenants holding under them has finally 
been settled, by the.Judicial Committee in-\Narayanaraju v. Suryanarayudu},.. There 
a zamindar made.a post-settlement grant'of'a portion of a mokhasa village as 
manyam. -Their-Lordships hsld that the“grantee was a ‘landholder ‘within the 
meaning, of section 3°(5) of the Madras Estates Land Act. They noticéd’ the 
conflicting views expressed by different Judges and also the difficulty in cor struing 
the section: but in the end they accepted the majority view expressed in Brahmayya 
v. Achiraju®. At page 15 they made the following observations : i 
.“ But they cannot agree that ‘part of the estate’ or ‘portion of the estate’ does not refer to 
the land itself by the word ‘ estate,’ nor do they feel any confidence in the doctrine that so long as 
the zamindar reserves any interest Lowever insignificant a permanent grantee from him cannot be 
the‘owner. -It may be that the words “or part thereof” were given a place in the definition of 
landholder without full appreciation of their effect in connection with the definition of ‘estate’, but 
there is no presumption to that effect; .the- words cannot be ignored; and good reason’ must 
be found in the Act itself for restraining their prima. facie meaning.” ay oak 
This judgment alsc. shows tha: a minor inam is part of an estate and the holder 
thereof'is a owner of that part. ` In a‘case arising under the Madras Agriculturists 
Relief Act, Navaneethakrishna +. Ramanujalu Chettiar®, Wadsworth, J., and Patanjali 
Sastri, J., as he then was held that’ the jodi payable by an agraharamdar to the 
. Kalahasti zamindar was rent within: the meaning of section 15 (4) of the Act. 
In the course of the judgment when it was contended that a zamindar cannot bea 
Jandholder as the inamdar was the landholder, the learned Judges stated ‘thus : 
; “ The position therefore is that :he agraharam here in question which is in Kalahasti zamindari 
continued as before the Permanent Settlement to be held on an undertenure under the zamindar 
whose right has now become vested in the petitioner. In such circumstances, we can see nò reason 
why the petitioner should not still be regarded as the owner, and therefore, the ‘ Jandholder’ of the 
village. ' The fact that by virtue of -he amending Act XVIII of 1936, the‘respondent has also to be 
regarded as-a ‘ landholder ’ does nct affect the position of the petitioner as a landholder in respect 
-of that village. The definition of z landholder ‘clearly-contemplates a’plurality of landholders by 
making express provision for settlement of disputes that may arise in such cases. The relation 


‘between the petitioner and the respondent is thus one of owner and an undertenure ‘holder, just a 
it would be if the zamindar had made a post-settlement grant of the village as an agraharam.” 


This judgment supports the view that:for certain purposes the inamdar may be 
.an owner, but the zamindar does not cease to be the owner. A brief statement 
of the pre-existing state of law prior to. the enactment of Act XXVI of 1948, as 
disclosed in the afvresaid decisions may:-be stated thus: The Madras Estates 
Land -Act- recognises -five cazégories of estates. Neither’a presettlement minor 
jnam nor a post-scttlement minor inam is an estate under.any one of these categories. 
~1.. (1939)-2 M.L.J. 901: -L.R. 66 I.A. 278: 716 (F.B). 0 ---- we 

T.L.R. 1940 Mad. 1 (P.G). . i : 3- (1941) 2 M.L.J. 159.. 

` a.° (1922) 43 M.L.J. 229:1.L.R. 45 Mad. i ; : AEN 
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A presettlement minor inam cannot even bé part of. an estate,. whereas a post- 
settlement minor inam ‘or..though a presettlement inam: but.includéd in .the ‘assets 
at the time of the Permanent .Settlement, could be apart. of ‘an estate.:. It may be a 
part of a-permanently settled. estate’ or a temporarily. settled .zamindari or any 
part of any portion of permanently’ settled estate or, temporarily.settled zamindari- 
which is separately registered in‘the office of- the Collector. Though the said 
inam cannot be an éstate witbin thé meaning of section 3 (2) of the Madras Estates 
Land Act;.the inamdar is:a landholder within the meaning-of'sectidn 3 (5) of the 
Act. - It is' because he is eithér’a person.cwning a part of the estate or a person 
‘entitled. to collect the rents for the whole or any portion of the estate by virtue cf 
the transfer from the owner... For the purpose of the definitior of . landholder 
under section § (5) he is the owner of the part of. thé estate though the proprietor 
of the estate did not completely part. with.his: entire rights'in the estate: The 
reversion still vests in bim.. He-will be entiteld to. récover jodi from ‘the: inamdar. 
-The. proprietor. therefore doés not:cease te be the.owner. If.that is the legal position, 
it follows that.minor inam is part of.the zamindari. The definition of -“‘ zamindari ” 
estate in: Act. XXVI of 1948 accepted and adopted the view by judicial decisions. . 
-The Act purport’ to abolish ithe éstates' Gefined under the: Madras ‘Estates: Land ` 
Act except inam villages. which became éstatés by virtue of Madras Estates Land 
(Third Amendment) Act, 1936... The definition of “f zamiindari estate ” also shows 
that it takes in even the minor inams which did- not come under anyone or other 
of the other categcries of the estates, It fellows that though a minor-inam cannot be 
treated as a separate estate, it vests in the Governmént along with the parent estate 
subject to the other provisiors of the Act. f Fs eth oy O 7 
- The-afgument advanced by’ learned ‘counsél for the petitioner on. the basis 
that no logical principle can be discovered in thé Legislaturé making a-distinction 
between presettlement minor inams-and post-settlement’ minor inams ‘does ; not 
appeal to, us... It.may. nòt be possible to p-edicate the legislative policy underlying 
the enactment. If the minor inams can be abolished only as part of a zamindari, 
it will lead to another anomaly, namely, that the inamdar of a whole inam village, 
which ‘is af undertenure estate within the meaning of the Act will get a higher | 
raté of‘compensation-than à minor inamdar whose property will be taken as part 
of the Zamindari for- the sliding scale provided in the Act for calculating compen- 
sation may affect him’ adversely. But the Legislature in our view steered clear of 
these difficulties-by enacting séction 20 in‘the Act. In our view section 25 of Madras: 


Act XXVI cf 1948 saves such minor mams. Section 20 says + 

“In cases not governed by sections 18 and 19, where before the notified date, a landholder has 
created any. right in any land (whether by way of lease or otherwise) including rights in any forest». 
mines of mineral, quarries, fisheries or’ ferries, the transaction shall be deemed to be valid; and, 
all rights and obligations arising thereunder, on or after the notified date, shall be enforceable .by 
or against the Government.” , ‘ 


It was argued by the learned Government Pleader that section 20 does not apply 
to minor inams for according to:him the said section applies only to leases and 
that under, section. 3; (c). of the Act the estate would vest in the Government -free' 
from the interests created by-the landholcer. Under section $ (e): 7- 0 o, 


*."« All rights and ‘interests created in-or over the estate before the notified date by the principal, 
or-any other landholder; shall as against the Goyerrment cease and determine” =.) © |, 
But the said: séction itself starts by saying =- — id di eee 

_ “with effect on and from the notified date and save as otherwise “expressly provided ‘in this 
PACER ok oes 
and section 20 is the saving clause. We cannot also accept the argument that’ 
section 20 should be confined only to leases. Section 20 expressly saves all interests’ 
created by the landholder in any land whether by way of lease or otherwise before 
the notified date. If section 20 takes in a permanent lease on a fixed rent, we do 
not see why minor inams subject to jodi which are similar to permanent leases 
on fixed rent should be treated differently. The argument that section 20 should 
be confined to leases only is obviously-untenable as the section itself says that the: 


a hee 
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creation of interests by the landholder may be “by way of lease or otherwise.” 
The section also confers upon the Government the power to terminate the rights 
so conferred in public interests after paying full compensation. But it-is not 
_suggested that the Government invoked that power in public interests. We 
therefore hold that the post-settlement minor inams or the minor inams included in 
the assets of the zamindari at the time of the Permanent Settlement would be pro- 
tected under section 20 of the Act and the rights, thereunder, can be enforced 
against the Government. Tke notification of Government under Madras. Act 
XXVI of 1948 notifying the one-sixteenth part of the village included in the assets 
of the zamindari as an undertenure estate is clearly wrong. Even so it was argued 
by learned Government Pleacer that the notification under Act XXX. of 1947, ` 
fixing the rates of rent would be valid, as in the view expressed the one-sixteenth 
part of the village is part of thc zamindari and therefore is part of an estate under 
section 3 (2) (a) of the Madras Estates Land Act. As the Government did not 
purport to issue the notification on the basis of the entire zamindari it is not neces- 
sary to express our opinion on the question whether the Government can fix rents 
in respect of the minor inam treating it as part of the zamindari along. with the 
other parts of the zamindari. That question will have to be decided in appro- 
priate proceedings when it is specifically raised. It follows that the notification 
under section 3 (2) is also bad. In the result the two notifications are quashed. 
The fetiticner will have his costs, 


_ This petition having been posted for being spoken to this day the Court made 
the following . 3 


ORDER : Subba Rao, 7.—This appeal is posted for being spoken to as some 
„Observations made by us app2ared to be wider than we intended. We thought 
it would be in the interests of all the parties concerned to clarify that part of the 
judgment at this stage than tc leave it for future elucidation and argument. The 
learned counsel appearing for the parties also agree in regard to the advisability 
of the course adopted by us. . ` ae 


. In the course of the judgment we said though the grant was of an entire village 
if a part of the same was confirmed it would not be an estate within the meaning 
of the Act. We should not b2 understood to have expressed our opinion on the 

` questioni -whether if a grant wes of an entire village and though the entire village 

was confirmed. either in one. proceeding or in different. proceedings and: separate 
title-deeds were issued that the village covered by the separate deeds ceases to be 
an estate: for, in the case we decided though the entire village was granted, a 
part of the village was, resumed aand included in the assets of the zamindari ; and 
‘what was confirmed was only that part of the village which continued to. be. an 
inam. x is 


We held that the estate in question is not an undertenure and therefore the 
provisions of Act XXX of 1647 do not apply. But it was contended by the 
“Government Pleader that though it is not an undertenure it is part of the zamundari 
and therefore the Act would aply. As the Government did not purport’to issue 
the notification on the basis of the entiré zamindari, it is not necessary to express 
‘our Opinion on the question wkether the Govcrnment can fix rents in respect of the 
minor inams treating it as part of the zamindari along with the other parts of the 
zamindari. That question wil have to be decided in appropriate proceedings 
when it is specifically raised. 

K.S. Notifications quashed. 
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[THE SUPREME COURT OF INDIA] 
` [Appellate Jurisdiction.}. 


PRESENT :—M. PATANJALI 'SÀsTRI, Chief Justice, MEHRCHAND MAHAJAN, 
‘B. K. Muxueryea, S. R. Das anb Vivian Bos, JJ. 


“The State of Bihar .. Appellant* 
v. ` 
‘Shrimati Shailabala Devi i .. Respondent. 


Press (Emergency Powers) Act, XXIII of 1931—Section 4 (1) (a)—Constitutional validity— Applicability 
-to writing—Conditions for—Constitution of India (1950), Article 19 (2)—Scope. 

The restrictions imposed by section 4 (1) (a) of the Press (Emergency Powers) Act, XXIII of 
1931, on freedom of speech and expression are solely directed against the undermining of the security 
-of the State or the overthrow of it and are within the ambit of Article 19 (2) of the Constitution, The 
provisions are valid and not repugnant to -he Constitution. The matter is now concluded by the 
‘language of the amended Article 19 (2) made by the Constitution (First Amendment) Act which is 
‘retrospective in operation. 

` Romesh Thapar v. The State of Madras, (1950) S.C.R. 594: (1950) S.C.J..418: (1950) 2 M.L.J. 
390 (S.C.) and Brij Bhushan v. The State of Delhi, (1950) S.C.R. 605: (195¢) S.C.J. 425: (1950) 2 
M.L.J. 431 (S.C.), distinguished. fe 


In order to determine whether a particular document falls within the ambit of any of the clauses 
-of section 4 (1) of the Press Act, the writing has to be considered as a whole and in a fair and free 
„and liberal spirit, not dwelling too much upon isolated passages or upon a strong word here and there, 
.and an endeavour should be made to gather the general effect which the whole composition would 
chave on the mind of the people. Expressicns which are the stock-in-trade of political demagogues 
have no tendency to excite anybody and exzggerations in language cannot lead to that result. 

Bhagwati Charan’ Shukla v. Government of Central Provinces and Berar, 1.L.R. (1946) Nag. 865, 
approved. a 

Badri Narein v. Chief Secretary, Bihar Government, A.I.R. 1941 Pat. 132, distinguished. 


Appeal under Articles 132 (1) and 134 (1) (c) of the Constitution of India from 
-the Judgment and Order, dated the i3th October, 1950, of the High Court of 
Judicature at Patna (Shearer, Ramaswami and Prasad, JJ.) in Miscellaneous 
_Judicial Case No. 220 of 1949. 


S. K. Mitra (Senior Advocate), K. Dayal, Advocate with bim for Appellant. 
Basant Chandra Ghosh and Arun Ghandra Mitra, Advocates for Respondent.’ , 


The Court delivered the following j 

Jupcments : Mahajan, 7—This appeal has been preferred by the State of 
Bihar against the judgment of a special Bench of the High Court of Judicature at 
Patna allowing the application of the respondent under section 23 of the Indian 
‘Press (Emergéncy Powers) Act, XXIII of 1931. It appears that the petition was 
argued by both the sides as it was one made under Article 226 of the Constitution. 


The respondent was che keeper. at all relevant times of the Bharati Press at 
Purulia. A pamphlet under the heading.“ Sangram ” was printed at the said 
ress and is alleged to have been circulated in the town of Purulia in the district 
of Manbhum. The Government of Bihar considered that the pamphlet containéd 
objectionable matter of the nature described under section 4 (1) of the Indian 
Press (Emergency Powers) Act and required the press to furnish security in the sum 
of Rs. 2,000 under section 3 (3) of the Act by the rgth September, 1949. On the 
26th September, 1949, the respondent applied to the High Court, under section 23 
for setting aside the above order. This application, was allowed by the majority 
of the Judges constituting the Bench. Shearer, J., was of the view that the appli- 
cation should: be dismissed. 


Several objections were raised to the validity of the order passed by the Bihar 
Government but it is unnecessary to mention all of them. The two points which 
-were seriously pressed before the High Court were that the leaflet did not contain 
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any words or signs or visible representation of the-nature described in section 4 (1) 
of the Act, and that the provisions of section 4,(1) of the Act were inconsistent 
with Article 19 (1) of the Constitution and as such void under Article 13. The 
High Court reached the conclusion: that the pamphlet did come within the mischief 
of the Act. Sarjoo Prasad, J., with whom Ramaswami, J., concurred on a 
construction of the decisions of this Court in Romesh Thapar v. The State of Madras* 
and Brij Bhushan.v. The State of Delhi*, found though with some reluctance, that. 
section 4 (1) (a) of the Act was repugnant to the Constitution and therefore void. 

Mr, Justice Shearer, however, held that the pamphlet was a seditious libel, and 
that there was nothing in the two decisions of the Supreme Court referred to above 
which compelled the Court to hold the provisions of section 4 (1) (a) of the Act. 
to be void. 


In my opinion, Shearer, J., was right in the. view that there is nothing in the 
‘two decisions of this Court which bears directly or indirectly on the point at issue 
in the present case and that both Sarjoo Prasad and Ramaswami, JJ., were in error 
in holding that these decisions were conclusive on the question of the invalidity of 
clauses (a) and (b) of section 4 (1) of the Act. Towards the concluding part of his 
judgment Sarjoo Prasad, J., observed as follows :— 


“ I am compelled to observe that from the above discussions of the Supreme Court judgments, 
‘it follows logically that if a person were to go on inciting murder or other cognisable offences either 
through the press or by word of mouth, he would be free to do so with impunity inasmuch as he would 
claim the privilege of exercising his fundamental right of freedom of speech and expression. Any 
legislation which seeks or would seek to curb this right of the person concerned would not be saved 
under Article 19 (2) of the Constitution and would have to be declared void. This would be so, 
because such speech or expression on the part of the individual would fall neither under libel nor 
slander nordefamation nor contempt of court nor any matter which offends against decency or mora- 
‘lity or which undermines the security of or tends to overthrow the State. I cannot with equanimity 
contemplate such an anomalous situetion but the conclusion appears to be unavoidable on th- 2utho-- 
rity of the Supreme Court judgments with which we are bound. I, therefore, wish that my decision 
on the point would sooner than ever come to be tested by the Supreme Court itself and the pesitiom 
-re-examined in the light of the anomalous situation pointed out above. It seems to me that the words 
used in the Constitution Act should be assigned a wide and liberal connotation even though they occur 
in a clause which provides an exception to the fundamental right vouchsafed under Article 19 (1) (a): 
of the Constitution Act.” Ae 5 


These observations—I speak with great respect,—disclose a complete lack of under- 
standing of the precise scope of the two decisions of this Court referred to above. 
Section 3 (3) of the Act under which the notice was issued in the present case enacts 
as follows :— 

“ Whenever it appears to the Provincial Government that any printing press is used for the 
purpose of printing or publishing any newspaper, book or other document containing any words, 
signs or visible representation of the nature described in section 4 5 sub-section (1), the Provincial 
Government may, by notice in writing to the keeper of the pres z . .. order the keeper 
to deposit with the Magistrate security .' . 


Clause (a) of section 4 (1) deals with words or signs or visible representations which 
incite to or encourage or tend to incite to or encourage the commission of any 
offence of murder or any cognizable offence involving violence. It is plain that 
speechts or expressions on the part of an individual which incite to or encourage 
the commission of violent crimes such as murder, cannot but be matters which would 
undermine the security of the State and come within the ambit of a law sanctioned. 
by ‘Article 19 (2) of the Constitution. I cannot help observing that the decisions 
.of this Court in’ Romesh Thapar’s case and in Brij Bhushan’s case®, have been more 
than once misapplied and misunderstood and have been construed as laying down. 
the wide proposition that restrictions of the nature imposed by section 4 (1) (a) 
of the Indian Press (Emergency Powers) Act, or of similar character are outside thë- 
scope of Article 19 (2) of the Constitution inasmuch as they are conceived generally 
in the interests of public order. pane: Prasad, J., also seems to have fallen into. 
the same error. oe 
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The question that arose in Romesh Thapar’s case’ was whether the impugned. 
Act (Madras Maintenance of Public Order Act, XXIII of 1949), in so far as it 
purported by section 9 (1-A) to authorise the Provincial Government 

- “for the purpose of securing the public safety and the maintenance of public order to: 
prohibit or regulate the entry into or- the circulation, sale or distribution in the Province of 

adras or any part thereof any document or class of documents ” ' 
was a law relating to any mattér waich undermined the security of or’ tended to 
overthrow the State, and it was observed that whatever ends the impugned Act may 
have been intended to subserve and whatever aims its framers may have had in 
view; its application and scope could not, in the absence of delimiting words in. 
the statute itself, be restricted to those aggravated forms of prejudicial activity which are 
calculated to endanger the security of the State, nor was there any guarantee that those- 
authorised to exercise the powers under the Act would in using them discriminate 
between those who act prejudicially to the security of the State and those who do 
not. Section 4 (1) (a) of the impugned Act, however, is restricted to aggravated 
forms of prejudicial activity. It deals specifically with incitement to violent crimes. 
and does not deal with acts that gene-ally concern themselves with the maintenance 
of public order. That being so, the decision in Romesh Thapar’s case! given on the 
constitutionality of section 9 (1-A) of the Madras Maintenance of Public Order- 
Act has no relevancy for deciding the constitutionality of the provisions of section 
‘4 (1) (a) of the Indian Press (Emergency Powers) Act. Towards the concluding: 
portion in Ramesh Thapar’s judgmer:t1, it. was observed as follows :— 

“We are, therefore of opinion that unless a law restricting freedom of speech and expression 
is directed solely against the undermining of the security of the State or the overthrow of it, such law 
cannot fall within the reservation under clause (2) of Article 19, although the restrictions which it seeks. 
to impose may have been conceived generally in’ the interests of public order. lt follows that 
section 9 (I-A) which authorizes imposition cf restrictions for the wider purpose of securing public: 
safety or the maintenance of public order falls outside the scope of authorized restrictions under- 
clause (2), and istherefore void and unconstitutional.” ` ` 
The restrictions imposed by section 4 (1) (a) of the Indian Press (Emergency Powers) 
Act on freedom of speech and expression are solely directed against the under- 
mining of the-security of the State or the overthrow of it and are within the ambit. 
of Article 19 (2) of the Constitution. The deduction that a person would be free- 
to incite to murder or other cognizable offences through the press with impunity 
‘drawn from aur decision in -Romesh Thapar’s case) could easily have been avoided 
as it was avoided by Shearer, J., who in very emphatic terms said as follows :— 

“I have read and re-read the judgments of the Supreme Court, and I can find nothing in them. 
myself which bear directly on the point at isste, and leads me to think that, in their opinion, a restric- 
tion of this kind is no longer permissible.” g . 

.Be that as it may, the matter is now concluded by the language cf the amended 
Article 19 (2) made by the Constitution (First Amendment) Act which is retrospec- 
tive in operation, and the decision of the High Court on this point cannot be 
sustained. ai 


Mr. Basant Chander Ghosh contended that tbe amendment made in Article 
19 (2) of the Constitution with retrospective operation was repugnant to Article 20- 
cf the Constitution inasmuch as it declared a certain act an offence which was not 
an offence at the time when the act was committed. This contention is unten- 
able. The respondent.is alleged to have violated the provisicns cf section 4 (1) (a) 
of the Indian Press (Emergency Powers} ‘Act which was a law in force in the year 
1949 when the offending pamphlet was published. She has nut been convicted of 
any offence so far. and is not being again convicted for the same by reason of.the 
amendment in Article 19 (2). Article 20 has no application whatever to the pre- 
sent case. Article 19 (2) empowers a Legislature to make laws imposing reasonable 
restrictions on the fundamental rights conferred under Article 19 (1) of the Consti- 
‘tution. It does not declare any acts which were not offences before as offences 
with retrospective effect. Moreover, in the year 1949 the respondent was not. 
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possessed of any fundamental right which could be said: to have ‘been contravened 
by the amendment. ' ' l ` 


Though, as I have said above, the High Court is in error in the finding ` that 
the provisions’ of section 4 (1) (a) of the Indian Press (Emergency Powers) Act 
are repugnant to the Constitution, its judgment has to be maintained as it is also 
in error ia holding that the pamphlet in question fell within the mischief of sec- 
tion 4 (1) of the Indian Press (Emergency Powers) Act. 


The document is written in high-flown Bengali language and contains a 
good deal of demagogic claptrap with some pretence to poetic flourish. It enurici- 
ates certain abstract propositions in somewhat involved language and it cannot be 
followed except with considerable effort. The High Court held that the document 
offended against the provisions of section 4 (1) (a) inasmuch as certain parts of 
it contemplate a bloody and violent revolution and that the central theme that 
runs through. the whole gamut of the offending pamphlet is that the author is 
anxicus to bring about a bloody revolution and change completely the present 
order of things by causing a total annihilation cf the persons and the policies of 
those who according to him are in the opposite camp. Particular reference was 
made to the following passages in the writing which in the opinion of the learned 
Judges support that conclusion. The first of these passages is in these words :— 

“ Oh thou foolish oppressor, ycu want to cause abject terror in me with your red eyes and full 


oe, voice—do that, I am not afraid . . . . . My protest is against parochial national 
politics. 


Another passage reads thus :— 
“ Death is my secret love; poison is my drink; the flames of fire are my sweet breeze; the 


wailing of a hundred bereaved childless mothers is just a tune in my flute; the weeping of widows 
at their widowhood is just a rhythm of my song.” 


The next passage referred to is in these terms :— 


-“ I am the cremation ground. I am the blood thirsty goddess Kali who lives and moves about 
in the cremation ground. Plague of famine is my great joy . . . . Iam thirsty, I want blood, 
I want revolution, I want faith in tke struggle. Tear, tezr the chain of wrongs; Break thou the 
proud head of the oppressor.” E reas ; 
Reference was also made to a, passage in which the writer desires that: his cries 
should be heard by people far and near, that his call should be hearkened far far 
away across the hills, the jungles, across the rivers and rivulets and all those who 
hear should come forward to join the ranks in destroying the oppressor. and in 
which he claims that he is the messenger of death, that his revolutionary song 
signals the door of each of the listeners and signals to them to come out if they 
have life, if they have health, if they have courage to come and dash to pieces 
‘those who commit oppression cn the mother, and he says that with the blood of 
those followers let the revolution grow. It winds up with an invocation to the 
readers in these terms :— 

“ If you are true, if you are the gift of God, if you are not a bastard, then come forward with 
a fearless heart to struggle against the oppressors’ improper conduct, oppression and injustice. We 
‘shouldenot tolerate wrongful oppression. Oh, thou the people with the burning pain of thine heart 
burn the heart of the oppressive ; high-handed oppressor. Let all wrongs, all high-handedness, all 
-oppressions, all tyrannies be burnz in the flame.” $ 
_ It seems to me that the learned Judges of the High Court took this writing too 
seriously. It did not deserve that consideration. It is some kind of patch-up 
work, with no consistency or cohesion between its different parts. Portions of it 
are unmeaning nonsense and in other parts it talks revolution in the abstract. 
‘There is no appeal to anybody in particular or for any known or specific cause. 
No mention is made of any specific kind of oppression or injustice that is intended 
-to -be remedied. The desire is to change the face of the earth by ending: all op- 
pression, tyranny and injustice. There is no evidence whatsoever for connecting 
this pamphlet -with any agitation or movement at the time-it was written in that 
locality. I have read the writing several times and I think that Mr. Ghosh is right 
when he says that the pamphlet contains merely empty slogans, carrying no 
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Particular meaning except some amount of figurative expression or language bor- 
towed at random from various authors with a touch of poetic flourish about it. 
Writings .of.this character at the present moment and in the present background 
-of our country neither excite nor have the tendency to excite any person from 
among the class which is likely to read a pamphlet of this nature. They will 
necessarily be educated people. Such writings leave their readers cold and no- 
‘body takes them seriously. People laugh and scoff at such stuff a8 they have 
‘become too familiar with it and such writings “have lost all sting. Any non- 
descript person who promises to ckange the order of things by bloody revolution 
‘and assumes the role cf a new Messiah is merely the laughing-stock of his readers 
and creates an adverse impression against himself, rather than succeed in stirring up 
any excitement in the minds of the readers. Rhetoric of this kind might in con- 
ceivable circumstances inflame passions as, for example, if addressed to an excited 
mob, but if sucn exceptional circumstances exist it was for the State Government 
to establisb the fact. In the abserce of any such proof we must assume that the 
Pamphlet would be read by educated persons in the quietness of their homes or 
in other places where the atmosphere is normal. I would therefore hold, in the 
words cf my brcther Bese in Bhagwati Charan Shukla v. Government of C.P. and 
Berar’, that though the pamphlet in question uses extravagant language and there 
is in it the usual crude emotional appeal which is the stock-in-trade of the dema- 
gogue as well as a blundering and ineffective attempt to ape the poets, but that 
is all, and there is nothing more in it. The time is long past when writings of this 
kind can in normal circumstances excite people to commit crimes of violence 
or murder cr tend to excite anybocy tc commit acts of violence. Again, the 
language employed is full of mysticism and cannot be easily understood and it 
‘creates no impression of any kind on any person. 


In order to determine whether a particular document falls within the ambit 
of any of the clauses of section 4 (1), the writing has to be considered as a whole 
and in a fairand free and liberal spirit, not dwelling toc ‘much upon iso- 
lated passages or upon a strong word here and there, and an endeavour should be 
made to gather the general effect which the whole composition would have on the 
mind of the public. Expressions which are the stock-in-trade ‘of political dema- 
gogues have no tendency to excite anybody and exaggerations in language cannot 
lead to that result. The learned Government Advocate placed reliance on the 
decision .of Harries, C.J., in Badri Narain v. Chief Secretary, Bihar Government®. The 
learned Chief Justice therein held that in order to show that certain words 
fall under section 4 (1) (e) it is not necessary to show that the words tend to incite 
or to encourage the commission of a particular offence or offences and that it is 
sufficient if they tend to incite. to or to encourage the commission of cognizable 
offences of violence in general. In that case, a poem entitled ‘Labourers, the 
mainstay of the world”? began by emphasising that labourers are the mainstay of 
the present world and then proceeded to describe their unfcrtunate and pitiful 
lot. In a subsequent portion the cuthor stated that though speechless to-day, 
when organized, the labourers will be as powerful as millions and this portion of 
the poem énded with these words : j 


“Why are you helplessly tolerating the exploitation of your masters,” 
The remaining lines were as follows :— 


“Labourers, raise now the cry of revolution. The heavens will tremble, the Universe will 
shake and the flames of revolution will burst forth from land and water. You who have been the 
object of exploitation, now dance the fearful dance of destruction on this earth, truly, labourers, 
only total destruction will create a new world order and that will bring happiness to the whole world.” 


It is quite clear that here an appeal was made to labourers inciting and encourag- 
ing them to commit acts of violence. The words used certainly tended to achieve 
that: result. They were no empty slogans or abstract propositions. It had one 
‘consistent and coherent purpose, t.e., to excite labourers and to bring them into 
a 
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-action. Any cbservation made about this writing can have no .-apt application 
for the determination of the presant case. The learned Chief Justice in .the ‘con~ 
cluding part of the judgment very pertinently pointed out that.a commen sense in-- 

_terpretation must be given to the document complained of, the -question to be 

„answered always being, what impression will the documents or words give to a 
-man of ordinary common sense. My answer to this query in the present -case is 
that the dotument read at first sight is not intelligible unless it is .explained to 
-thac man of crdinary common sense by a learned person and hence it can by-itself” 
‘create no impression of any kind on such person. After the writing is explain- 
ed to such a man, he will merely laugh at it and throw it in the wastepaper basket 
without taking it seriously. He will refuse to believe that a person of this kind 


-can create a new world order by appealing to a bldody revolution. 


As I pointed out'in my judgment in ‘Harkishan Singh v. Emperor!, the- 

use of. such words as appear in this document creates no impression on the ‘mind. 
of any reasonable reader. That case dealt with clause (d) of section 4 (1), but the 
principle underlying it also applies to the construction of writings which are 
“alleged to fall under section 4 (1) (a). “I do not mean to suggest or to lay’ down. 
‘as a general proposition that sore cf the words used’ in the pamphlet in. question 
in the context of any cther writing would not fall within the mischief cf ‘section 
4 (1) (a). Certain parts of the pampblet, if read as isolated passages, may have 
the tendency tc excite people to commit crimes of violence but that is not the effect. 
if the pamphlet is read in its entirety. ` aa aan BEE, Ps 

The result is that I would dismiss the appeal but in the circumstances. 
-would ‘make no order as to costs. The State Government has succeeded in 
its contention that section 4 (1) (a) of the Act, is constitutional and that was the- 


real ground on whick it came to, this Court. 


Patanjali Sastri, C.F.—I agree with the judgment just delivered by my learned 


r 


‘brother Mahajan, J. and have nothing to`add:' `- 


` Mukherjea, J.—I- concur. in the judgment delivered. by my learned brother 
:Mahajan, J. and I.wòúld like to say a few words, regarding the publication itself 
‘which led to the demand. of security by thé Government under the provisions of 
the Indian Press (Emergency Fowers) Act. ; aana Sa E 
_ -The point that requires consideration. is, whether ‘the words ` contained “in 
‘the impugned publication aré of the nature described in section 4 (1) (a) of the 
“Act;.or in other words whether they incite to or encourage.or tend to incite to or to 
encourage the commission of any offence of murder or any cognizable offence in- 
‘volving violence. It is well settled that to arrive at a decision on this .point, the 
writing is to be looked at as a whole without ‘laying stress on ' isolated passages 
_or particular expressions used here and there, and that the Court should take into- 
consideration what effect the writing is likely. to produce on the minds of the 
readers for whom the publication is intended. Account should also be taken of 
‘the place, circumstances and occasion ‘of the. publication, as a clear appreciation 
of the background in which the words are’used is of very great assistance’ in enabling 
the Court to view them in their proper perspective. © 5° = 0 n7 0T 
The leaflet in question is entitled “ Sangram” or struggle. ; It is written in 
high-flown Bengali prose with a large mixture of poetic expressions ‘borrowed at 
random from ‘the writings of sore well-known poets of Bengal. The object-of the- 
writing as far as could be gathered from the document is to give a poetic or 
‘idealistic ‘picture of what is meant and connotated by ‘ struggle’ or’ revolution. 
The aim and end of ‘ struggle ’, as stated in the leaflet, is to wipe out oppression,- 
injustice or wrong ” which is “ pervading all over the world from’ the’ past--to’the 
future ”; and it is only after all wrongs, injustice and oppression have perished’ that 
a new world could be. built up. This seems to be the main or central theme of the- 
‘composition, clothed, ‘though it is,, under -much incoherent 'talk and seemingly 
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"meaningless utterances. There is no indication throughout the writing as to what 
kind of oppression, :injustice or wrong the author had in-mind. , Far-from referring 
to grievances of any specific character, the writer does not even hint at such gene- 
ral caus s of-:discontent as political inequality, economic exploitation or class 
-warfare which are the subject-matter of agitation’ in many parts of the world. The 
leaflet does not give indication also of any unpopular measure-or act of injustice 
-affecting the m’nds of the people in the particular area where it was pyblished and 
-within which it’ was intended to be circulated. In one part of the document 
the following words are found to occur : 


“ If mother be true, let no disgrace spread in the name of the mother. If mother-tongue be 
-equal to mother, then the said language :s your most revered goddess. Do not allow disgrace to 
-spread in her name.’ : 


It is not the case ‘of the Government’and there is no statement or affidavit to that 
-effect, that the passages here have any reference to the language controversy 
-which agitated and probably is still ag itating this particular district. In another 
part of the document the expression “* narrow parochial politics’? has been used, 

but here again the Government has not made any attempt to explain, what, this 
-expression could, in the particular context, mean or refer to. . As no acts of 
injustice or oppression are actually mentioned in the document, it is difficult to 
-say who the “ oppressors”? are, whose “ pr ud heads ” the author asks his readers 
to break. It is quite clear that the “ oppressor’ mentioned here is neither the 
‘Government nor the party in power, nor has it any relation to any particular 
-class of persons or a sect or community which might. be harassing others and 
„trampling upon their. rights. It may be, that to attract the operation of secti n 
4 (1) (a) of the Indian Press Act, tae incitement to murder or violence need not 
be specifically directed against particular individuals or class of persons ; but 
-when the whole talk is about: injustice or oppression in the abstract, which is 
stated by the author to be in existence from the beginning of time and when in 
hyperbolic language a hope is expressed of establishing a better and a cleaner 
-world through struggle, sweat and blood, the words used may not improperly be 
looked upon as an effusion of poetic fancy which having no‘ relation to -actual 
facts can have very little potency for doing mischief. I will now proceed to 
examine the contents of the pamphlet i in detail. 


The writer begins in an affected poetic vein and describes, in language, to 
which it is difficult to attach any rational meaning, what ‘ struggle’ or revolution 
‘is. The ‘ struggle’ which is personified in the Article introduces itself in the follow- 
‘ing manner : á 

“I am not wealth, ‘nor popula strength, not the people nor mes STEA Ge . Iam 
mot joy nor a brag, nor the timid look of the beloved’s eyes... . . . . I am ‘not mother’s 
.affection, nor sister’s lóve.” 

If these words convey any sense, they can voly mean that the struggle or revolu- 
-tion which the writer wants to depict is something different from what we ordi- 
-narily associate with our social life and happiness ; it is a negation of all natural 
‘human feelings and sentiments. The next paragraph says in equal enigmatical 
language what": ‘Sangram ’ ar * straggle ’ actually is. “I am old antiquated his- 
tory thus the article proceeds ; ; “I am time eternal, I am the future, the present 
and the past, in my heart is written the story of the past, the; problems of the 


present and the voice of the future ”. I do not know whether this is a poetic way 
-of depicting the entire life: process which. i is said to lie through struggle and, 
‘guide ‘our. evolution in this planez. Struggle, according to the author, is coeval 


with time and eternity. 


In: the next paragraph the writer passes on to say with many repetitions of 
the word “ “wrong ? that “‘ it is wrong which is pervading all over from the past to 
the future”, arid it is this wrong that is to be righted by the struggle. The 
struggle hére is likened for reasons best known to the author to a piece of torn 
grass in the middle stream of a turbulent river, and to a grain of dust thrown in 
the face of a cyclone. ‘It is dishonour, unhappiness, endless pain.’ -It is again 
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likened successively to the frown of the beloved, to famine, storm and evil days.’ 
The call is sent to everybody to come .on “where the sky is cracking and the 
endless rough and thorny path is shrouded in darkness” and assist in building’ 
up a new world. Many of the expressions used here are taken verbatim from: 
the writings of some well-known Bengalee authors, though they sound no‘hing 
but a rigmarole in the present context. 


The next paragraph begins with the word ‘ revolution’. Struggle is revolu- 
tion and through struggle and revolution the world is to be built anew. It is then. 
said that “ death is my darling and death is the only truth in this world”. If 
one has to die, there is no sense in dying of illness. Let a man choose an honourable 
death by standing against oppressors. Quite abruptly the author. brings. 
in the name of Sri Subhas Charlra Bose in the midst of this talk and asks 
his readers to listen “ far far awzy across the hills, across the jungle, across the 
rivers and rivulets the call of Subhas Chandra Bose, the greatest revolutionary 
leader of the world”. The people are asked not to stop until the objective is 
attained. Again it is said “ I am struggle, ĮI am revolution . . . Iam a Hindu, 
Iam a Mussalman, I am a Christian, Iam a Jew, Iam a Beduin, I am severed from: 
all religions by the fruits of my action in previous births”. Without the least 
attention to any sequence of thought, immediately after this, the imaginary op- 
pressor is addressed by the authar as follows : 


“ Oh you foolish oppressor you want ta terrify with your red eyes, I fear not.” 


The author, or. rather the personified “ struggle’? which purports to speak, thei: 
repeats the well-known words of poet Tagore and says that he does not seek salva- 

tion through renunciation ; he wants that salvation which lies‘in joy amir‘st in- 

numerable dangers and difficulties. The idea-of finding joy in all that is hated, avoi». 
ded and dreaded in this world is elaborated in the passages that follow. “Dath” 
it is said “is my secret love, poison is my drink, the flames of fire are my sweet 
breeze, the cry of childless mothers a tune in my flute and the weeping of widows. 
a raythm of my song”.. In this vein the author goes on conjuring up all. the 'un~ 
canny.and weird things in the world. and associating them with struggle. “I am 
not joy, I am the remnant of the dymg cries . . . . . I am the bloodthirsty. 
goddess Kali who lives and moves about in the cremation ground. :I want blood... 
£4 Break the proud head-ef the oppressor. I bathe in flames . ... . 
Thunder is my kiss of affection . . `. . I do not understand’ myself. I:do 
not know myself. I do not recogrise myself, still I want revolution, still I want 
struggle ”. The learned Judges of the High Court laid very great stress on these 
passages which in their opinion constitute a direct incitement to bloody revolution ;. 
and that is also the line of argument adopted, by Mr. Mitter ‘who appeared before 

us on behalf of the State. It has been argued by Mr. Ghosh appearing for 

respondent that the ‘ struggle’ which the author has depicted and which he aims. 
at is a non-violent struggle and the blood that is to be shed is the blood. of those’who, 
are called upon to’resist oppression and injustice. On the other hand, it is argued’ 

on behalf of the State that the passages quoted. above can only mean.that‘it is a 

bloody and violent revolution which could carry men to their ‘desired end. ‘In. 
my opinion, neither of these contentions, furnish to us the proper method of approach 
to the question which requires decision in the present case. We ‘would have to look. 
at the article as a whole and focus aur attention on what can be ‘tegarded-to be its 
central theme or purpose. As has been said already, what the writer wants, is to 
draw an ideal picture of ‘struggle’ or’ révolution quite unconnected with’ any 
particular place, or any particular political or social environment. Injustice’ or 
oppression exists, according to the zuthor, from the very dawn of time and so also. 
does struggle or evolution. It is ax integral part of the world process:and is a sort. 
of irrational or blind impulse. This is expressed by saying “ I do not understand 

myself, I do not recognise myself, still I want revolution”. In painting: death: 
or war, the artist would naturally choose some uncanny associations. The trappings 
of revolution, as the author paints iż, are all the fearful and hideous things in-this. 
world. It is linked up’ with thunder and storm, fire and devastation, cataclysm, 
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famine, danger, destruction and death. It-is immaterial so far as. this ideal picture 
is concerned whether the blood that is spoken, of is the blood of the oppressor or 
of the oppressed, and -whether the struggle is violent or pacific. The goddess 
Kali in the Hindu mythology is the ‘goddess of destruction and death, but she is 
the benign: goddess also .whose protecting hands ward off all oppressions, danger 
and calamity. That is the reason why revolution or struggle is assimilated to this 
goddess. It cannot be denied, that in painting their picture of ‘stryggle’ or 
revolution the author has used very strong words; but they would not be un- 
natural if it is only.an ideal picture that the author really desired to paint. If how- 
ever, it can be shown that under the cloud of these general enigmatical words some- 
thing concrete and tangible lies hidden, that the ‘ oppression ’ and ‘ oppressor ° are 
not imaginary ‘abstractions but are real things not unknown to the people to whom. 
the article is addressed and there is in fact a grievance agitating the popular mind, 
no matter whether it is well or ill founded against which the author desires to inflame 
public opinion ; then even though he uses veiled or covert language, there can.be 
no doubt that the article would come within the purview, of section 4 (1) (a) of the 
Indian Press Act. But the difficulty is that the Government has not made any 
attempt to establish any of these facts. Without knowing, the attendant. circum- 
stances and the actual background of the publication, it is not possible for us to 
ascertain the real intention that lies behind the writing; and absolutely no materials 
have been placed before us by the Government which might enable us to'find out 
what in reality was the substance béhind this ee of words, if camouflage 
it actually is. 


The rest of the PTER proceeds: in he. same hýperbolic and ‘enigmatical i 
style. There is repetition. ad, nauseam of the same: stock wa and expressions, 
It goes on to say 

“I am the messenger of death. I am untouchable, I ami vague, Tam queer, E am nightmare, 
I am robber, I am enemy, I am unknown. I am not. Falgoon with its sweet smelling a Iam 
eternal separation,.I am restlessnes-.” 

I am extremely doubtful whether expressions like these would not; to an ordi- 
nary reader, appear to be anything better. than’the ravings of a mad man.’ I will 
‘cull a few ‘more expressions which occur subsequently and which fortify this 


impression. 


“ I see struggle on my darling’s face : I see struggle in the honey of flowers . . I am 
storm, I am the Deepak Ragini . . . . Iam misfortune. I am cry of distress,, I am _ jealousy, 
T am evil days.” f 


The concluding portion of the article reads as follows : 


“ Let me speak the last word : If you are true if you are gift of god, if you are not a baa 
rca h then come forward with a fearless heart, struggle against the oppressor’s improper conduét, 
oppression and injustice. We shall, not tolerate wrongful oppression. Oh, the people, „with, the. 
pain of your heart burn, the heart of the oppressive high-handed oppressor, Tet all wrongs, all high- 
handedness, all oppressions, all tyrannies be burnt i in the flame.” : 


There was a good deal of discussion before us as to: ahehe these passages hint 2 at 
a violent or a'non-violent strugglé. It may “be capable of ' either interpretation, 
but as Ihave said alreddy, that by itself would not afford a decisive solution ‘of. 
the question. before,us. It is also not. much material to consider whether the 
author wants that ‘ jealousy and malice’ which he has referred to at the end of the 
article, are to develop and spread or they. are to be transformed into innocuous 
and sweet smelling flowers. “This is certainly a matter upon which difference: 
of opinion is. possible. After ‘all, we are to see what impression the article 
read as a whole would produce upon ordinary . people. ‘An ordinary reader is. 
not expected to seek the assistance ofa an teperta in trying to find out the true 
meaning of the words used. , - 


As has been said already, many of the axpreseions used here have been taken 
verbatim from- the writings of certain noted Bengalee authors. They are 
stock phrases current in Bengal and amongst the Bengali-speaking community. 
elsewhere. - If it strikes the reader thet what the author wanted was to pass 
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himself off as a-noted' writer by sheer plagiarism, then whatever else may be 
said ‘about the article, it certainly does not come within the purview of section 
4 (1) (a) of the Press Act. Taking the article as it is it is nothing but a tissue of: 
high sounding and meaningless words and' whether the author wanted to imitate 
some of the well-known poets of Bengal in attempting to give ‘a poetic descrip- 
tion of ‘ struggle’ or revolution or wanted to give himself the pose of a liberator 
of mankirid, out to wipe out the last vestiges of oppression and injustice from the’ 
‘face of the earth, no rational person would take him seriously and would look 
upon this composition as the vapourings of a deranged brain. -If, on the other 
hand, the whole thing is a clever ‘ruse resorted to, with the -object of inflaming: 
the popular‘mind against certain persons or authorities, and although only general 
.and vague words are’ used, the words have their meaning and significance to those 
who are acquainted with the actual situation, it was incumbent upon the Govern- 
ment to clear up “these matters and present before us the background and the con- 
text without which no’ meaning sould be -attributed to this species of empty ver- 
biage. As Government did not discharge the duty that lay upon them, I am clearly - 
.of opinion that no-security order could be passed against the respondent under the 
provision of section 4 (1) (a) of the Press Emergency Act. 


.'. Das, 7.—During the course of the arguments I entertained some doubt as 
to the innocence of the meaning and implication of the pamphlet in question, but, 
in the light of the judgments of my learned brothers Mahajan, J. and Mukherjea, J., 
which I have had the advantage of perusing since, I do not feel that I would be 
justified in dissenting from the construction they have put upon the language used 
in the pamphlet. I accordingly concur.in.their conclusion. 


‘Bose, J.—I agree with my brothers Mahajan and Mukherjea. 
Agent for Appellant: R. G. Prasad. 
Agent for Respondent : P. K. Chatterjee.: ` 


GR/KS. su bt dag E E _ Appeal dismissed. 
|THE SUPREME COURT OF INDIA.] - 
(Criminal ‘Appellate Jurisdiction.] 
= 3 ; Present :—S, Fazi. Arr AND Vivian Bose, JJ.. > 
‘The State óf Bombay ` a pe a .. Appellant* 
v. ; l 
Virkumar Gulabchand Shah : ot , e . Respondent. 


Essential Supplies (Temporary Powers) Act (XXIV of 1946), sections 3 and 5—“ Foodstuffs ’’—Meaning 
-—Turmeric if included—Spices (Forward Gontract Prohibition) Order, 1944—If saved by Act (XXIV of 1946). 


The term “ foodstuff” is ambiguous. In one sense it has a narrow meaning and is limited to 
articles which are eaten as food for purposes of nutrition and nourishment and so would exclude 
-condiments and spices such: as yeast, salt, pepper, baking powder and turmgric. In a wider sense, 
it includes everything. that goes into the preparation of food proper (as understood in the narrow sense) 
to make it more palatable and digestible. - “The question whether turmeric is a “ foodstuff” cannot 
“be answered in the abstract'and must >e viewed in relation to the background and context. Where 
the Court is concerned with a particular Act it must-interpret its provisions uninfluenced by expressions, 
however similar, used in other. Acts ' i? ` ae Oe E 


~ Im the Spices (Forward Contract Prohibition)’ Order, 1944, originally made under rule 82 (27 
-of the Defence of India Rules, turmeric was.specifically included with certain other spices and it 
is clear, that at that time turmeric was considered an essential commodity, and not merely a luxury 
which at a time of austerity could be dispensed with. If the’ Central Government had repromul- 
:gated the Order of 1944 in 1946 acter the'passing of the Essential Supplies Ordinance or Act, 
the 6rder would have been good and an- afticlè like turmeric would: be within the wider meaning 
-of the term “foodstuffs.” The Order of 1944 falls within the purview'of ‘section 5 of the Essential 
‘Supplies Ordinance, 1946 and if it is saved by that, it is equally saved by section 17 (2) of the Act. 
A conviction for forward trading in turmeric in contravention of the Spices Order, ¥944, is therefore 
wood. e- . eee KE LTN aM os be ieee ae 
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© Per’ Fazl Ali, F.~It is desirable that the Act should be amenced so as to expressly include: “within 
the definition of the somewhat elastic expression »“ foodstuff’: tucmeric ‘and*such other. condiments 
as the Legislature intends to be treated as such for achieving the abjects in view... woe: ar 
On ‘Appeal by special leave from tae Judgment and: Order -dated the Saik 
November, 1950, of the High Court of Jicdicature.at Bombay (Bavdekar and Dixit, 
JJ-) in Criminal Appeal No. 712. 0f ‘1950, arising out of Judgrnetit dated the ‘4th 
August, 1950, of the Court of the Sessions Judge, ‘South Satara, Sangli, i in Criminal 
Appeal No. 35 of 1950 ‘and Criminal Case No. 614 of 1950. 


v Cae Dahiti Solicitor- General for India. AG. N. qo: ‘Advocate, mith. him) 
for Appellant. . o ol A 


B. Somayya, Semor Advocate @. K. r. Naids, Advocate with h hirin), for 
Respondent. : 


The Court delivered the. cane Si 


Jupements :' Fazl Ali,’ 7—TI agree taat the adita :of the eee ey should 
not be disturbed, -and I ‘also agree generally with the reasoning of my brother, Bose,’ 
J. The question’ whether turmeric is “ foodstuff’ is not entirely: free from difficulty. 
In one sense everything which enters intc the composition of food so as to make it 
palatable may be described as * foodstuff’ .but that word.is commonly used, with 
reference anly to those articles which are eaten for their, nutritive value and which’ 
form the principal ingredients of ‘cooked or uncooked meal, such as, wheat, rice, 
meat, fish, milk, | bread, butter, etc. It sems to me desirable that the Act should 
be amended : SO, as to- expressly include within the definition of the somewhat elastic 
expression, ‘ foodstuff’ turmeric and such other cordiments as the ‘Legislature 
intends to be. treated as.such for achieving the objects i in its View. eip o 


e a 


+ 
be * 


` Bose, J.—The question in'this case is whether turméric is a “ foodstuff? within 
the meaning of clause-3 of the Spices (Forward Contracts Prohibition) Order, 1944,' 
read with sectior: 2 (a) of the Essential ty (Temporary Powers) Act, ‘1946: 
(Act XXIV of ïg46). ` 


The respońdent was charged with’ hadi ‘contravened clause 3 of the Order 
of 1944 because he entéred into a forward contract: in turmeric at Sangli on ‘the 
18th of March, 1950, in contravention of clause 3 of the Order. -He was icon- 
victed by the trial Court and sentenced to three months’ simple imprisonment 
together with a fine of Rs. 1,000 and in default, a further three months. ‘But he was 
acquitted on appeal by the Sessions Cour:, An appeal to the High Court esam 
the acquittal failed. 


‘The State of Bombay: appeals here but makes it plain that it doss not want to- 
také any further steps agaihst the respondent i in this matter but merely wants’ to, 
have the question’ of law decided as‘ a’'tést case, as the judgment of the Bombay, 
High Court will have far- ‘reaching effect i ir. the State of Bombay. . 


It will be, necessary: to trace the histor” of this legislation. In the year. 1944, oe 
then Central Government’ of. India ‘promulgated the Spices (Forward Contracts, 
Prohibition) Order, 1944, under rule 1: {23 of the Defence of India Rules. Clauses” 
2 and 3 read together, prohibited forward contracts in any of the “spices” specified 
in the first column of the schedule to that ‘Order, Among the articles listed i in the 
schedule was turmeric. The conviction is under ‘that Crder and it is: ‘admitted that, 
if that Order is still valid, the conviction would be gocd, 


< The “Defence. of India Act, was due’ to expire on tke goth of. eee as 1946, ; 
and with it the Spices Order of 1944. But before it.expired an Ordinance called the ; 
Essential Supplies (Temporary Powers), O- -dinance of 1946, was issued. This; was 
Ordinance “No: XVIII of'1946. + ‘The’ object of the Ordinance, as set ‘out in’ the | 
preamble ` was to provide for the‘control of what it called “ essential commodities." 
It defined this to mean, among other things, “‘-foodstuffs,”'and by a further definition ` 
** foodstufis:” was defined: to inchide edibie oilseeds and oils. ae spices iy 
general nor turmeric’ in particular were mentioned. 
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Section 5 of this. Ordinance embodied a saving clause which saved: certain 
Orders: which would .otherwise have opira along with the Defence of India. Rules. 
The’ section ran-as follows : Se 

f Any Order ... | wemade . n ce. dade rule.81 (2) of .the Defence of India. Rules, i in respect > 
of å diny- matters specified in ‘section, 3, which was in force immediately. sbefore the commencement of this 
Ordinaince;,s shall, notwithstanding the expiration of the said Rules, continue in force so Jar as consistent 
f ioith this Ordieance and’ ‘be’ déemed to be an Order- made under section 3.” 7 i ; 
:*” “The Ordinance was later. replaced by the: Act with which, we are now concerned 
the Essential Supplies (Temporary Powers) Act, 1946 (Act. XXIV of 1946). The 
Act ‘merely reproduces the language’'of the Ordinance in ‘all material particulars 
and it is conceded that if the matter falls EE the Ordinance, it will also fal! under ` 
the Act, - pen , . ME 


The ‘Appellant? s contention is that turmeric is a foodstuff, iierefate the Order 
_ of 1944 is saved. The respondent’s contention ‘is that turmeric is not a foodstuff.- 
He contends that the.Order of 1944 was limited: 'to~spices “and that turmeric was 
included,in.the. term by reasdn; of a,special definition which specifically included it; 
and ‘as the Act. of 1946.:and;the Ordinance. are limited to “ foodstuffs” the“ Order 
of 1944. dealing ‘with. turmeric was 5 not: ‘saved. ` The question, therefore i is, is eae 
a, “. foodstuff”. ?. . TEGU AR kys roe 4 oaeo E Aaa i 


a : Much learned judicial thought’ has been: ad upon this' priem what 
is and what'is not fodd ‘and-what is and what is not a foodstuff; and the only’con- 
clusion’ I can draw‘from a careful consideration’ of all'the available material is that 
thé term ‘foodstuff’ is: ambiguous.” In one sense it has a narrow ‘meaning and is 
limited to articles which are eater. as food for purposes of nutrition and nourishment . 
and:so would ‘exclude condiments ‘and spices such as yeast, salt, pepper,’ baking 
powder and turmeric. «In‘a wider.sense, it includes everything that goes into the: 
preparation of food proper (as;understood in the narrow sènse) to:make it,more 
palatable.and digestible. In my opinion, the problem. posed cannot, be- answered 
in the ‘abstract and. must be viewed -in relation to its background: and context. 
But before I dilate on this, I will examine the dictionary méaning of the words. 


„i, The. Oxford English Dictionary defines, “; ‘foodstuff’ as. follows : 
oe that which i is taken into the system to maintain lifé and growth and to supply waste of tissue,’ 


ye 


» In, Webster’s: International Dictionary “ food” is defined'as: -+ atn 


“ nutritive-material: absorbéd or taken into the: body" of an organism which s serves for Purposes 
of Seal Work or;repair and for the maintenancesof the .vital.processes.’ Es i 
ohen follows this ‘explanation :. > o eiye at m ed dP o Et 

“ Animals differ greatly from plants in their nutritive processes and require in addition to cértain 
organic substances, (water, ‘salts,’ etc.) and organic substances of.: unknown composition’ (vitamins) 
not ordinarily classed as foods (though absolutely indispensable, to life and contained in greater or less quan-- 
tities in ‘thie substances eaten) ' complex organic substances’ Which fall into ae principal ‘groups, 


Proteins, “Carbohydrates and Fats.” 
Next is given a special definition for legal purposes, tiamely : 


: th Nee “As ‘used in laws prohibiting ‘adulteration, etc., € food ° ‘is generally- held’ to` mean any. article 
f used’? as food or drink by man; whether simple, mixed or: Townonid, including ‘adjuncts such as: ‘condi~ 


ments, etc., and often exchiding drugs and natural water?” `. ere 
“The definition given of“ odsta C le e on anata ; 
we “Abything ised as food. `. Any substance of food sane as “poten fat, etc., ng 


info the ‘comiposition ‘of a food.” P 


It will be seen from these definitions that eS foodstuff S has i no special : meaning 
of its‘own. : It metely carries us back to ee définition of s ' food” a because “foodstuff” 
is’ anything. ‘which is used, as “ food." - es A 


4 


So ‘far, as’, ifod?” is onered it can: abe used i in a wide as, swell: as. a, a ow: 
sense. ‘and, in, my opinion, much raust depend upon the context and background. , 
Even: ina ‘popular. sense, when, one asks, another, “‘ Have you had ‘your: food ?”,: 
one “means , the. composite préparations which normally, go to constitute.a, meal— 
curry and rice, sweetmeats, pudding, : cooked. vegetables and so forth. , , One does not- 


. ta 
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usually think separately of the different preparations which enter into their making, 
of the various co.idiments and spices and vitamins, any more’ than one would 
think of separating in his mind the purely nutritive elements of what is ‘eaten from- 
their non-nutritive adjuncts; pe ee - : wot 


So-also, looked at from another point of-view, the various adjuncts-of what I 
may term food proper. whizh enter into‘its preparation for human consumption in 
order'to make it palatable and nutritive, can ‘hardly be separated from the purely 
nutritive elements if the effect of their absence would be to render the particular 
commodity in its finished staté unsavoury and indigestible to a‘whole class:of persons’ 
whosé stomachs ‘are accustomed to a more’ spicely prepared product. The proof 
of the -pudding is, as it were, in the eating, and ‘if the effect: of eating what would’ 
otherwise be palatable and digestible and therefore nutritive is to.bring on in: 
digestion to a. stomach uraccustomed to such unspiced fare, the answer must, 
I think, be that however nutritive a product may be in onè form, it can scarcely be 
classed as nutritive if the only result of eating it is to produce the opposite effect ; 
and if the essence of the definition is the nutritive element, then the commodity in 
quéstion must cease to be food, within the strict meaning of the definition, to that 
pe nee class of persons without the addition of the spices which make it nutritive.’ 

ut more colloquially, “ore man’s food'is another man’s poison.” I refer to this 
not for the sake of splitting hairs but to show the undesirability of sich ä'mode of 
approach. The problem must, I ‘think, be solved in a commonsense way. 


_ L will now-refér to the cases which were cited before us. In The San Jose, Cometa’ 
and Sdlerno* sausage’ skins—the’envelope in which sausage meat is usually con- 
tained—were’held to be focdstuffs. But this was a case of conditional contraband 
captured during the war in pursuance of a war-time measure, and the decision was 
given in accordance with international iaw. :This does not appear- from the 
judgment but is plain from an earlier judgment of the same learned President on 
which his later decision was based. The.earlier judgment is reported,in The Kim?.. 
He explains there at page 27 that the law of contraband is based on “ the right of a, 
belligerent to.prevent certain goods from reaching the country of the enemy for, 
his military use,” and he states, also at page 27, that— l ae ey 
“International law, in order to be adequate as well as just, must Have regard to the citcum- 
stances of the times, including tke circumsiances arising out of the particular situation of the war, 
or the condition of the parties eagaged in it.” ' 
One of the changing circumstances he felt he had to take into consideration is set 
out at page 29— fon o ee Cow 
. “The reason for drawing a distinction between foodstuffs intended for. the civil population and 
those for the armed forces or enemy Government cisappears-when.the distinction between the ‘civil 
population and the armed forces itself disappears. . : Experience shows that the power to requisition 
will be used to the fullest extent in order to make sure that the wants of the military are supplied, 
and however much.goods:may be -mported for civil use it is by the military that they will-be consumed 
if military exigencies require it; especially now that the German Government have taken control 
of all the foodstuffs in the country.” ie a ae 


It'is understandable: that viewed against à background Tike’ that, the- word 
“ foodstuffs ?” would be construed in its wider sense in order to give full effect to the 
object behind the law, namely the safety and preservation. of the State. ; 


It is also perhaps relevant to note that the term which was' under’ consideration 
in ‘those cases occurred in a war-time . measure, namely’ a Proclamation promul- 
gated on the 4th'of August, 1914, the.day.on which: the -first- world. war ‘started. 
There is authority for the'view that war-time measures, which often “have to be 
enacted hastily to-:meet -a grave pressing, national emergéncy iti which. the very 
existence of the State is at stake, should be construed more liberally in favour of 
the Grown cr thé State than peace time legislation. The only assistance I can derive 
from this case is that the term “ foodstuffs ” is wide enough to’cover matter which’ 
would not normally fall within the definition’ of what I have called food’ proper. 





T 33 T.LR, 12. “wy i 2 32 TLR, 10, 
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T.do not think itib helpful i in deciding whether the wider or the narrower ¿definition 
should be.. declan nee -because : the . circumstances and background are’ so 
different. : oe Dee cat ST Ono A ater ST Beetle PA gat Me c.g : 

The next case to- which I will refer i is ; James v. TE “That “was a ase ‘of 
baking; powder and it.was held that baking powder is an-article of ;food within the 
meaning..of-the English Sale of Food and Drugs. Act; 1875... Now. it: has to be 
observed :here that- the, object of that Act was to.. „prevent the, adulteration, of food. 
with; ingredients -which.are’ injurious-to -health.’, It is evident that the” definition 
would-have-to be-wide so. as to-include not only. foodstufts strictly so: called but alsc, 
ingredients which -ultimmately enter into its’ preparation, otherwise the . _purpose. of | 
the. legislation which was ‘to conserve the health of the: British people’ would 1 have 
been, defeated... a gan a E anp O ga ieee a A stale DW AEE Be 8 o’ 


cette, "Next { ‘comes a case: stelatig ie téa in. which? a narrow: er view was take’: ‘Hinde Vv. 
i Alimond?. 2, T he question there vz as whether tea was an “ ‘article of food ” within the 
meaning. of an' order designed to "prohibit ‘the hoarding of food, ‘namely - ‘thé Food 
_ Hoarding. ‘Order of t917. The learned ‘Judges ‘held it was not. But here it is 
necessary, to ‘note the background and at ary raté'somé of the reasons given for’ the 
decision, , The’ prosecution there, was directed against an ‘ordinary’, housewife ‘who ° 


EF had i in. her Possession a*quantity of, tea’ which exceeded the’ quantity réquired for 


ordinary « aise ‘and, „consumption ia her "household. The Food Hoarding Order’ did 
not specify tea or indeed any other. article. ‘Tt ‘metely prohibited generally the 
“hoarding: of any. ‘article of focd?? by’ requiring. that no person should have-in his 
‘possession. ‘or underthis.control at’any one time mere-than the-quantity required 
‘for? use iand : ‘consumption in his household, or establishment. . “Shearman, J: ^ said 
‘that he‘résted his juidgment.on the“ commonsense interpretation of the. word £ ood: > 
in the Order, apart fom its'measiing in any other statute *’, and said. i.. >., 
fees T ‘agree with my biother, Darling, that, if it ‘had’ ‘been inteaded - to include tea as food, it 
ought: to-have been expressly so- provided in the Order.” sae a 
Darling; Ja explained. what he meant in this case in'a later. es Sona: vi 
Sandérs3, “and said-that there was ‘nothing to prevent the Food Controller from 
saying that a person should not have ‘for example; so much wine in his possession, 
: provided: he did not simply. call it “‘ food *? and: provided also that he let: a parr 
who was: to: be punished’ know what it was that he was not. to do. i 


I think it is cleat that the Iearned- Judges were, influenced i in their ndemeni 
by ‘the’ fact that the Order in the earlier’ case was one which affected the ordinary 
tun of, househclders and. housewives who would, not have ren at their elbows to 


in favour of the ee hoes. ey 


:- "Phe English decision about tea just cited is to. be contrasted with another 
decision, also ‘about: tea, given 2 few months -later in the same: year : Sainsbury v. 
~, Sanders, „Two: of the Judges, Darling and Avery, JJ., were parties.to the earlier 
decision’; ‘Salter, J.p was not. He held that though tea had been held in. the. earlier 

case,not, ‘to’ "bea ‘t food? ? for the: ‘purpose of the: Food. Hoarding Order of..1947,, 
it was, ai“ food ” within tbe meaning: of the expressions ustd in certain Defence of 
- the Realm Regulations read with the New: Ministries and Secretaries Act-of 1916, 
which empowered me Tosd Controller to'regulate “the food supply of the emon 





(B94). I OB, ai p ae oe “Sg 88. LJ. “KB. Pie a 8 a sae B 
a E a RB Boge, oH Appeal No. H oF 1950. ia i auc 
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and the “supply and consumption and p-oduction: of food.” . ‘Avery; J., also" con- 
sidered that tea was an article of food forthe purposes of these laws though Darling, J., 
preferred to adheré to his earlier view. . All. three Judges also held that the provi- 
sions were wide enough tc enable the Food Controller to. hit at articles which were 
not food at all, such as sacks and tin containers (Darling, J.) so long as he was able 
by these means even indirectly to regula-e the supply of focd”, but that portion 
of the decision does not concera- us here’ because the laws they. were. interpreting 
were more widely phrased. a EAEN i l Man sais. 
"Now the comparison of one Act with another is dangerous, especially when the’. 
Act used for comparison is an English Act and-a war-time measure, and I have no’ 
intention of falling into that.error. I am concerned here with the Act before me 
and must interpret its provisions uninfluensed by expressions, howéver similar, used 
in other Acts. I:have referred: to the cases discussed'abcve, not for purposes of 
comparison but to show'that the terms “wod ” and. “‘ foodstuffs ” can be used in 
both ‘a wide’ and a narrow sense’ and tha- the circumstances and background can 
alone determine which is proper in any given. case. a 


- » Turning to the Act with which we. are concerned it, will be necessary again. to 
advert to its'history. Rule 81 (2) was wide and all embracing and the Order 
of 1944 clearly fell within its ambit. It ‘s also relevant-to note that one-of the 
purposes of the Order, as disclosed, in ics preamble, was to “maintain supplies 
essential to thé life of the community ™. ` As turmeric was specifically included with 
certain other spices, it is clear that turmeric.was then considered to be a commodity 
essential to the-life of tae community, that is to'say, it was considered an essential 
commodity and not merely a luxury which at a time-of austerity could be dispersed 


b 


Then, when we turn to the Ordinance and the Act of 1946, we find from the 
preamble that the Legislature considered that it was still necessary : f 


“ to provide for the continuance . . . of powers to` control the production; supply and distria’, 
bution of, and trade and commerce in foodstuffs ..-.. ` he = ; oe 
Section 3 (1). of the Act continues this theme: 


a f 
H 


“ The Central Government, šo far as it appears to it to be necessary or expedient for maintaining’ 
or increasing supplies of any essential commodity, or r securing their equitable distribution and avail- 
ability at‘fair prices, may ‘bv notified order provide for regulating or prohibiting the production, 
supply and ‘distribution.thereof and trade ard commerce therein.” .- + - “ = 
The Ordinance is in the:same terms : ae f Shih Ger aA 

__ Now I have no ‘doubt, that’had the “ Central Government ré-promulgated the 
Order cf 1944 in 1946 after'the passing of sither the Ordinance or the Act of 1946, 
the Order would have been good. As..ve have seen,- turmeric: falls within the 
wider. definition of “food ” and “‘foodstufs ” given in a dictionary of international: 
standing as well as'in several English decisicns. It is, I think, as much a ‘foodstuff?’ 
in its wider meaning, as sausage skins and baking powder. and tea. . In the face of. 
all that I would find it difficult to hold that an article like turmeric cannot fall: 
within the wider meaning. of the term “ foodstuffs.” Had the Order -of ‘1944 not: 
specified turmeric and had. it merely prohibited. forward contracts in “ foodstuffs ” 
T would havé held; in-line with the earlier tea case, that that is'not'a proper way of 
penalising aman: for trading in an article which would not ordinarily be considered. 
as a foodstuff,, But in. the facé of the Order of 1944, which specifically includes, 
turmeric no one can complain that his attention was not drawn to the prohibition 
of trading in this particular. commodity and if; in spité of that, he.chooses to dis-. 
regard the Order. and test its validity m 2 Court. of law; he can-hardly complain. 
that be-was trapped or taken unawares ; whatever he.may have thought he was at 
any ratë placed on his guard: As I see it, tae test here is whether the Order of 1944 
would have been a good order.had it becn re-promulgated after the Ordinance of 
1946, In myopinion, it would, and from that it follows that it is saved. by the saving 
clauses of the Ordinance and the Act, i men gE a ee 


ad 
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I have already set out section 5 of the Ordinance. In my opinion, the Order 
of 1944, falls within its purview and if it is saved by that, it is equally saved hy 
section 17 (2) of the Act. -The section‘ is in these terms : 

“ Any ¢ ‘order ms ae deemed to, he made under. the said Ordinance and in Torce immediately 
before the commencement of this Act shall continue in force and ‘be deemed. to be an order made 
under this’ Act.” ` 

“In my opinion, the conviction was good and the High Court was wrong, in 
setting it aside, but though the matter has no relevance here because of the under- 
taking, given by the learned Solicitor-General not to proceed against the respondent 
any. further in this matter. I-think it right to observe that the attitude of the 
learned- English Judges in the first tea case would not bewithcut.relevance on the 
question of sentence in many cases of ‘this kind. There can, I think -be ro doubt 
tbat businessmen who are not lawyers might well be misled into thinking that 
the Ordinance and the Act did not intend to keep the Order of 1944 alive because 
the Order related to certain.specificd spices. while the Ordinance and the Act 
changed the nomenclature and limited themselves to. “‘ foodstuffs,” a term which, 
on a narrow view, would not include condiments and spices. However, these 
observations are nct relevant ¢ nere. because we are -not asked to restore: either the 
conviction or the sertence. In view of that, ‘there will’ hei no fe order and the: 
ecquittal: swill be left as’ ‘it stands. `” 


‘Agent for Appellant : P. A. Mehta. E 
. Agent for- mc ae M..S. Krishnamoorthy Sastre. 


GR/KS e en, ` No further Order. 
THE SUPREME COURT OF INDIA] l 
‘. . (Appellate Jurisdiction). 


Present :—-M. Paranjati Sastri, Chief Fustice, MEHRCHAND ` MAHAJAN, 
B.. K. Muxueryea, S.. R.: Dasi AND: -VIVIAN Bosi Men te i w E 


The State of Bombay i : s Appellant A 
J. A A mi . . 
Purushottam Jog Naik. «0 8" yo i Respondent. 


: Constitution of India (1950) , Article "65- (3)—-Scope—Order for detention under section 3 of. the’ Preventive , 
Detention Act (IV of 1950)—Proper fori—Order that “Government of the State was satisfied” and ‘Government. 
of the State is pleased to direct” detention of a person—Validity—Proof of order—Other evidence—Affidavit of 
Secretary—Sufficiency—Minister in charge—If to be called—Affidavits—Verifcation—Form. 


- Article 166 (1) of the Constitutian does not require a magic incantation which-can only be 
expressed in a set formula of words. It is sifficient if the substance of the requirements is there. 
Section 3 of the Preventive Detention Act (1950) provides that the State Government may if satisfied 
make an.order directing that.such person be detained: It is therefore appropriate that an order of 
detention should set out that the “‘ Government of Bombay was satisfied” and that “the Govern- -' 
ment directed the detention.” It is also proper that the order should have beer executed under, the 
Orders of th Governor authenticated by the signature of the ‘Secretary, though the addition of the 
words “ and in his name ”- to the wards-‘‘ by Order of the Governor of Bombay ” would have’ placed - 
the matter beyond controversy. An order purporting to be an order of the Governor cannot fail to 
be otherwise than in his name. ; 

` Where the order produced is sougkt to be proved by other evidence it is impossible to lay down 
any rule regarding either the quantum or nature of the evidence necessary to'satisfy the Court. . That is: 
a question of fact which must be different in-each case. It is not necessary in every case to call the 
Minister in’ charge to depóse to the facts. If the secretary, or any other person, has the requisite , 
means of knowledge and his’ affidavits are believèd that will be enough. 


“The verification of such affidavit should invariably be modelled on the lines of Order 19, rule 3 
of the Civil Procedure Code, whether the Code applies in terms or not. And when the matter deposed 
to is not based on personal knowledge the source of information should be clearly disclosed. 

' Appeal under Article 132 (1) of'the Constitution of India from the Judgmert' 
and Order, dated: the 24th October, 1950, of the High Court of Judicature atBombay 
(Bavdekar and Vyas, JJ. )i in ‘Ceiminial Application No. 1003 of 1950. 
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M. C. Setalvad; Attorney-General for India, C. K. Daphtary, Solicitor-General 
for India (G. N. Joshi, Advocate, with them) for the Appellant. ee i ae 
Respondent ex parte. “gta, ap PY ge ee EERE 
The Judgment of the Court was delivered by ` mow E ae 
Bose, 7.—This is an appeal from an order'cf thé Bembay High Court directing 


the release of the respondent who had been detained under section 3 ofthe Preventive 
Detention Act of 1950. a T : 


‘The learned .. Attorney-General States at the outset that Government does 
not want to re-arrest the .respondent but merely desires ‘to. test the‘ High Courts 
decision on certain points which will have far reaching effects on preventive, deten- 
tions in the State of Bombay. Following the precedent-of their Lordships of the 
Privy Council’ in King-Emperor v. Vimlabai Deshpande’ we proceed ‘to .decide ; the 
appeal but diréct'that the respondent shall not in any event be re-arrested ir respect 
of the matters to which the appez! relates, be ae E A ga anaes 

The respondent was originally -arrested under an order of the District 
Magistrate, Belgaum, dated thé 26th February,. 1950, though he was: ther. beyond 
the jurisdiction of that authc rity. ‘On the : ith July, 1950, the Bombay High Court 
held that a detention of that kind was imvalid.’ The decision was’ giver in the 
case of In re Ghate*. ` This necessitated a review of 57 Cases, among them the rés- 
pondent’s. Orders were passed in all those cases on' the 17th July, 1950. -- About 
52 of the detenus were released and in the- maining cases fresh orders of detention. 
were passed by the: Government of Bombay. ee rot wp N 

' In the respondent’s case thé érder was in these terms: ` 

“Whereas the’ Government of Bombay is satisfied with respect to the person known as.Shri. 
Purushottam Jog Naik of Ulga village, Taluka Karwar, District Kanara, that with a view to preventing. 
him from acting in a manner prejudicial to the maintenance of public order it is necessary to make the. 
following order: «° a PEATE te tha ae te eS oh ees 


k 


a 


Now, therefore, in exercise of the powers'conerred iby sub-section (1) of section 3 of thë Pre’ 
véntive Detention Act, 1950;' (No. IV of 1950), the Sovernthent of Bombay ‘is’ pleased to direct that 
the said Shri Purushottam Jog Naik be detained.. . ; air ka 
' ° ; ; ` By order of the Governor of Bombay, , 
ae Z i Sd-W.T. Dehejia, 0077 
>'t Becretáry to the Government of Bombay, ` 

<t TOS o 'Home Departmént.. - «+: ** 
-o ST A e He - Dated at Bombay Castle, this 17th day of July, 1950.” 
He was served with the grounds of.detention on the 26th July, 1950 and with 
a fuller-set on the gth of August. : The orig nal grounds'were as follows ^ °» 
., ‘In furtherance of your campaign for‘non-payment ‘of rent, you ‘were instigating the ‘people’in 
the Belgaum District to commit acts: of violence ‘against ‘landlords. an i ee A 3 
‘Tn all probability, you Will ¢éntinue to do“'s0,? © © ; 
The second set gave the fcllowing additioiial particulars : y 

h oy ce O ee 3 we G e a 

“ The people of Belgaum District, whom you were instigating to commit acts of violence against 
landlords in furtherance of your campaign for non-paynient of Tent, were the tenants‘in Hadalge and 


round about villages in the Khanapur Taluka.of Belgaum District, and the said instigation was.carried 
on by’ you for some. months till your arrest in April, 19498, Uh fo tee Gee, ee ý 

Or: the 24th August, 1950,.the respondent applied to the Bombay High Court 
under section 4y1 of the Criminal Procedire Code for:an order of release. He 
‘succeeded, and the appeal is against that.crder: ic, 0 2c soo o aa a ta Toco 

The first ground’ on which the learned’ High ‘Court Judgés. proceeded ‘was: 
that the detention’ order of'the 17th July -u as ‘defective ‘as ‘it was, not expressed ii 
proper legal form. -The basis of their "reasoning ‘is‘ this: ~ eee: ay 

Article 166 (1) ofthe Constitution requires that—  ,. 0 U a a ii 
r: ra ee ; E a ee moo H= 
EA (1946) 2 M.L.J. 10: 1946 F.L.J. 95: LL.R. 2: <(1950) ‘52 Bom.E.R. 7IL GOM’ 


ve nii 


vor Prey] tet mds 


aat byi 





(1946) Nag. 651 at 655 (5 0) ee Perec ana aeae ob 
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All executive. action of the Government of a State shall be ope to be taken in the name of 
‘the Governor.” i Mae ' 
It will be seen that the order of erie states in the pies Re a 
“ Whereas the Government of Bombay i is satisfied . ee Í 
and the operative, part of the order runs— . 


“ Now therefore ..... the Government of Bombay is pleased to direct, etc.” 


It docs not say that the Gozernor of Bombay is pleased to aei l ‘The ad 


27.. Judges-held that this is not dni order expressed to be made in the ‘name of. the 


Governor ‘and ‘accordingly is not. “protected. by ‘clause’ (2) of Atticle 166; ‘They 
conceded ‘that the- State’ could‘ prove by other-means thata valid ‘order had 
been passéd’ by: the-proper authority, but they held: that the writing, (Record No. 
- 3), which purports to’ embody the order, cannot bé used to prove that a valid order 

was made ‘because the’ formula set out in Article 166 (1) was not Ser ey ‘We 
are unable to agree. - 


- Néw we do not! wish to encourage laxity of ‘expression; nor do..we mean, to 
suggest’ that ingenious experiments regarding the permissible limits of departure, 
from the language cf. a Statute or of the Constitution will be worthwhile, but when 
all i is said and done we must look to the substance of Article 166 and of the Order. 


“The short, ‘answer ‘in ‘this ‘case is that the. order under consideration is’ “ ex~ 
pressed ”? to be made in the name:of the „Governor because it’says “By order of the 
Governor.” One of the meanings of “expressed ”? is to make known the’ opinions 
or the feelings of a particular person and when a secretary to Government appre- 
bends a man and tells him ia the order that this is being done under the ‘orders 
of.:the.Governor, he is in substance Saying’ that he is acting in the name of the 
Geverncr and, on his ‘behalf, is ‘making known to the detenu the opinion.and feel- 
ings ‘arid orders of the Governor. Tn our opinion, the Constitution does not require. 
a magic incantation which.can only be expressed in a set formula of words. eet 
we, have’ to see is. “whether the cbse of the. requirements is there. -s o EN 


: ; 

It has to be. remembered that this order was made under the Preventive 
Detention’ Act, 1950. and therefore had to conform to its, terms; Section 3 of the 
Act provides , that the State Government may, if satisfied, 


“ make an order directing, that such person be detained.” `- 


It is-trué ‘that -under section 3:[(434a)-(a)] of the General Clauses Act the words 
‘the State Government > mean the Governor, but if that be-so, then the expression 
must be giver. the. same meaning in the order which inerely. reproduces: the 
language of section 3, not indeed because the General Clauses Act applies. to -the 
order (it does riot) but because the order is reproducing the language of the ‘Act’ 
and miust therefore be taken to have the same: meaning as in the’ Act itself, 
Particularly as the order concludes with the words 


s By order of the Governor’ ‘of Bombay.” it 


“Tt. “will be noticed’ ‘that section 3 of the Pieva Detention Act enables. 
certain authorities specified by it to make orders of deterition. > These include, not 
only State Governments but also the’ Central Government, any District Magistrate 
or Sub-Divisional. Magistrate and certain Commissioners of Police. `The. list-does 
not include the Governor of 2 State. ‘Now though the termi ‘“State’ Government” 
appearing in an enactment means the Governor “of thé State, there is no-prövision ` 
of law ‚which equates the term Governor with the State Governmunt, of which he 
happens ‘to be the head. On. the contrary, the Constitution invests:him with cer- 
tain’ functions and powers which are separate from those of his Government. It 
was therefore appropriate that the order in this case should have.set out that the 
Government of Bombay was satisfied and not some other authority not contempla ted 

_by the Act and that that Government directed the dėtention.”” Tt Was also”proper 
_ that the order should: have:been executed under the orders of the Govérnor-, ‘authen-. 
tice ted, under the rules, by the signature of the Secretary. ` Tt is true that addition 


Cad 


` 
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of the words “‘ and in his name”? to the-words “ By order of the Governor of Bombay” 
would have placed the mattér beyond’ controversy but We are unable ta see how 
an order which purports to be.an order of the Governor of Bombay can fail to.be 
otherwise than in his name. If A signs his name to a communication that com- 
munication goes out in his name. Equally, if he employs an agent to- sign-on his 
behalf and the agent states that he is signing under the orders of A, the document 
still goes forth in the name of A.. In our opinion, the High Court wag wrong on 
this point. p 9 Ths ; PERNS Rare at 7 NY 

- The next step in the High Court’s reasoning was this. The -learned- Judges 
held that the writing produced as the crder did not prove itself because of the de- 
‘fect we have just considered but that nevertheless it was open to the State Govern- 
ment to prove by other means that such an order had been validly made. - The 
learned Judges therefore called upon Government to make an affidavit setting 
out the facts. An affidavit was made by. the Home ‘Secretary but the learned 
Judges were not satisfied and-asked for a further affidavit. The Home Secretary 
thereupon made a second one: but the learned’ Judges were still not satisfied and 
considered that the Minister in charge should have made an affidavit himself; - 


+ 


. We do not intend to discuss.this matter because once an order of this kind - 
is unable to prove itself and has to be proved by other means it’ becomes impos- 
sible to lay down any rule regarding either the quantum ‘of evidence necessary tò 
satisfy the Court which is called upon to decide the question or the nature of the 
evidence required. That is a question of fact which must be different in each 
casé. - Of course, sitting as a Court of appeal; it would have been necessary fer us to 
decide this had we reached a different conclusion on the first point and had the 
State Government desired the re-arrest of the respondent. But as we are only 
asked to deal with general principles, all wé need shy. as regards this is that it is 
not necessary in every case to call the Minister in charge. Tf the Secretary, or 


any other person, has the requisite means of knowledge and his affidavit is believed, 
that will be enough. | , - o í 


We wish, however, to observe that the verification of the affidavits produced 
here is defective.. The body of the affidavit discloses that certain matters were 
known to the Secretary who made the affidavit personally. | The verification 
however states that everything was true to the best of his information and belief. 
We point this out as slipshod verifications .of this type might well in a given case 
lead to a rejection of the affidavit. Verifications should invariably be modelled on 
the lines of Order 19, rule 3, of the Civil Procedure Code, whether the Code applies 
in terms or not. And when the matter deposed ‘to is not based on personal know- 
ledge the sources of information-should be-clearly disclosed. We draw attention 
to the remarks of Jenkins, C.J. and Woodroffe, J. in Padmabati Dasi v. Rasik Lal 
Dhar! and endorse the learned Judges’ observations. 


In fariness to the Home Secretary we deem it right to say that his veracity 
was neither doubted nor ’.impugned by the High Court, but only his means of 
knowledge. He was speaking of the “ satisfaction ” of the Minister and the High 
Court was not satisfied regarding-his knowledge of the state of the Minister’s mind. 
The learned Judges considered that the Minister himself would -have -been 
a more satisfactory source of information, but as we say, this is. not, a question of 
law. As a matter of-abstract law, of courŝe, the state of man’s mind can. be pro- 
ved by evidence other than that of the man himself, and if the Home Secretary has 
the requisite means of knowledge, for example, if the' Minister had told him that 
he was satisfied or he had indicated satisfaction by his conduct and‘ acts, and the 
Home Secretary’s affidavit was regarded as sufficient in- the particular case, then 
that would constitute legally sufficient proof. But whether that would be enough 
in any given case, or whether the “ best evidence rule * should be applied in strictness 
in that particular case, must _necessaiily ‘depend upon its facts, In__ the: present 

vig 1. (1909) I.L.R. 37 Cal. 259. a 

42 


ta 
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case, there was the element that 57 cases were dealt with in the course of six days 
and orders passed in all on one day. But we do not intend to enter into the 
merits. “All we desire to say is that if the learned Judges of the High Court in- 
_ tended to lay down as'a proposition of law that an affidavit from the Minister in 
charge of the department is indispensable in all such cases, then they went too far, 


The learned Attorney-General contended that the Minister in charge could 
not be asked to divulge-these matters because of Article 163 (3) of the Constitu- 
tion. We do not decide this question and leave it open. 


‘Another point which was argued related to the privilege which the Home 
Secretary claimed on behalf of the State Government under Article 22 (6) of the 
Constitution. Government disclosed certain facts in the grounds furnished to the 
detenu and claimed privilege regarding the rest of the facts in its possession. In 
our opinion, the grounds supplied were sufficiently specific and they could form 
a.proper basis for the “ satisfaction” of the Government. As regards the rest, 
Government has claiméd privilege in the affidavit of the Home Secretary on the 
ground of public interest. This raises further questions which we do not intend to 
examine as the respondent is not to be re-arrested. i ; 


, The order of release -was, in our opinion, wrong, but in view of Govern- | 
ment’s undertaking not to re-arrest the respondent, we direct that he be not re- 
arrested in respect of the matters to which this appeal relates. 


Agent for appellant :—P: A. Mehta. 
G. R./K. S. OT - Appeal, allowed. 


[THE SUPREME COURT OF INDIA] 
[Civil Appellate Jurisdiction.], 


PRESENT :—FAZL ALI, MEHRGHAND MAHAJAN AND VIVIAN Bos, JJ. 


Mothey Anja Ratna Raja Kumar .. Appellant * ` l 
i v. R z 
Koney Narayana Rao and others ` .. Respondents. 


Hindu Law—Illegitimate son among regenerate classes—Maintenance—Right to—Quantum of maintenance— 
Considerations in fixing. . - - 
Under the Mitakshara law an illegitimate son is entitled to maintenance as long as he lives, 
in recognition of his status as a member of his father’s family and by reason of his exclusion from 
inheritance among the regenerate classes. Ananthaya v. Vishnu, (1893) 17 Mad. 160, approved. It 
cannot be said that he is entitled only to compassionate allowance. Gopalasami Cheiti v. Arunache- 
lam Chetti, (1903) I.L.R. 27 Mad. 32, explained. The principal factor to be considered in fixing the 


rate of maintenance to be paid to illegitimate sons is the exact income from the properties of the puta- 
tive father. The-fact that the putative father dies during the pendency of the suit and his adopted 
son was to enjoy the entire property is hardly a relevant consideration. The Court must not overlook 
the losses of the father in business transactions and the fact that the illegitimate sons claiming 
maintenance are able-bodied adults having their own earning capacity. 

On appeal from the judgment and decree dated the 6th July, 1949 of the 
High Court of Judicature at Madras (Subba Rao and Somasundaram, JJ.) in 
Appeal Suit No. 166 of 1946, arising from the Judgment of the District Judge of 
West Godavari. 


K. S. Krishnaswamy Aiyangar, Senior Advocate, (T. Venkatadri, Advocate, with 
him) for Appellant, in‘A.S. No. 26 and Respondent in A.S. No. 27 of 1951. 


P. Somasundaram, Senior Advocate (M. V. Nagaramiah, Advocate, with him) 
for Respondents in A.S. No. 26 and Appellant in A.S. No. 27 of 1951. 


The Judgment of the Court was delivered by 


Fazt Aut, J.—These two appeals arise out of a suit ‘filed by Koney Narayana 
Rao and three others (whe are the respondents in Appeal No. 26 and the appellants 


A 


*C.A. Nos. 26 and 27 of 1951. ' 23rd November, 1951. - 


` 


a 


b 
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in Appeal No. 27 and will hereinafter be referred to as ‘‘ the plaintiff’) against 
one Ganga Raju (since deceased) and his adopted son, Mothey Anja Ratna Raja 
aaa (who is the appellant in Appeal No. 26 and the respondent in Appeal , 

0. 27). 


The plaintiffs are the illegitimate sons of Ganga Raju, and their suit was for 
maintenance at the rate of. Rs. 400 pet mensem for each of them with a charge on 
the joint family property of Ganga Raju. Both the District Judge of West Godavari 
who tried the suit, and the Madras High Court have held that the plaintiffs are the 
illegitimate sons of Ganga Raju and that they are entitled to maintenance. The 
trial Court decreed maintenance at the rate of Rs. 100 per mensem for ‘each of the 
plaintiffs, but the High Court has enhanced the amount of maintenance to Rs. 200 
per mensem. Both the parties have now filed apres in this Court against the 
decree of the High Court. 


The main dispute i in these appeals is as to the quantum of maintenance. It 
was contended in the course of the arguments that among the regenerate classes, 
an illegitimate son cannot claim maintenance as a matter of right and all that he 
can get is a compassionate allowance, This contention was based on certain 
observations made by the Madras High Court in the ĉase cf Gopalasami Ghetti v.. 
Arunachelam Chetti? but it may be pointed cut that the expression “ compassionate 
allowance ” was never used by the learned Judges in that case and all that they: 
have said is that an illegitimate son can be allowed only a “compassionate rate of 
maintenance.” In our opinion even that expression is hardly appropriate, and the 
true legal position has been laid down in Ananthaya v. Vishnu? where it has been held 
under the. Mitakshara Law, an illegitimate son is entitled to maintenance as long as 
he lives, in recognition of his status as a member of his father’s family and by reason 
of his exclusion from inheritarce among the regenerate classes. 


. 


Turning now to the question cf the rate of maintenance it is common ground | 
that Ganga Raju had amassed a large emount cf property consisting of agricultural 
lands, houses, estate villages, etc., and also had invested money on a large scale. 
Tt further appears from the evidence that during his lifetime, he had spent consi- 
derable sums of money on the plaintiffs in trying to set them up in life, but the 
investments he had made in their accourt in different kinds of business did not 
bear fruit. This, however, is a matter of past history, and both the Courts below were 
right in proceeding to determine the exact amount of the income from the pro- 
perties of Ganga Raju, since that is the principal factor te. be considered in fixing 
the. rate of maintenance to be paid to the plaintiffs. The trial Court estimated 
the- annual income from the prcperties to be Rs. 40,000 but the High -Court has 

estimated it to be about Rs. 45,000. Further according to the High Court the 

outstandings, #.e., moneys due from debtors and other sources, amount to over 
5 lakhs of rupees. We have verified these figures with reference to the evidence on 
record, and they appear to be substantially correct. 


One of the points which seems to have weighed with the High Court in increasing 
the amount of maintenance fixed by the trial Court was that since the judgment 
of the trial’ Court was delivered Ganga Raju had died, with the result that the 

entire income of the properties was now to be enjoyed by the adopted son instead 
of its being enjoyed by him and Ganga Raju. In our opinion, that is hardly a 
relevant consideration. There are two other matters which the High Court appears 
to have overlooked, these being firstly, that Ganga Raju bad ‘suffered some. losses 
in his business transactions, and Secondly that the plaintiffs are able-bodied. adults 
having their own earning capacity. 


Having given thé metter our fiill consideration, we have come to the conclusion 
that the proper amount of maintenance for each of the plaintiffs should be fixed 
at Rs. 125 per mensem and we crder accordingly. 





1. (1903) I.L.R. 27 Mad. 32. 2. (1893) L.L.R. 17 Mad. 160. 
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_ Appeal No: 26 is therefore partly allowed and the decree of the High Court 
should be varied to the extent indicated. Appeal No. 27 is dismissed. In the 


. circumstances of the case we make no order as to-costs of the parties in this Court. 


The plaintiffs should, however, get costs in proportion to their success in the 
Courts below. 


Agent for Appellant : M. $. K. Aiyangar. 
Agent for Resporidents : Sardar Bahadur. 
G.R./KS. 
2 o e- ` Decree varied. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice GovinpA MENON, AND MR. Justice KrisHNASWAMI 
Nayubu. 


Muthalammal l ~- a. Appellant.* 
v. i i : 
Veeraraghavalu Nayudu and otters . .. Respondents. 


Hindw Law—Joint family—Widow’s right of maintenance against her husbana’s property in the hands of his 


coparcener—If can be transferred or assigned. 


A widow’s right to maintenance against her husband’s estate in the hands of his coparcener * : 


is one which cannot be transferred or. assigned, when itis an inchoate right which has not 
érystallised into a definite sum. Nature and basis of widow’s right to maintenance discussed. 
Appeal against the decrce of the District ourt, South Arcot, dated 21st January, 
1948 in A.S. No. 141 of 1947, preferred against the decree of the Court of the District 
Munsif, Tindivanam in O.S. Nc. 33 of 1946. 
T. R. Srinivasan and S. Gopalaratnam for Appellant. 
K. V. Ramachandra Aiyar icz Respondent. 
The Judgment of the Court was delivered by 


Govinda Menon, J.—Thc appellant, whose mother had filed a suit in forma 
pauperis against her husband's brother for past and future maintenance at the rate 
of Rs. 100 per year to be made a charge on the family properties, was on her death 
brought on record as the legal representative of her mother in the trial Court. 
Both the lower Courts have dismissed the suit on the ground that the appellant’s 
mother’s claim for maintenance against her husband’s estate in the hands of the 
coparcener was a personal claim which does not survive to her legal representative 
on her death. The learned District Munsif relied upon a decision of Happell, J., 
in C.R.P. No. 675 of 1945 in which the facts were as follows. - 

A certain lady filed a suit against her husband for maintenance and while 
the suit was pending she died. But before her, death she purported to assign her 
rights to past maintenance to her father, and on her death, the father filed an appli- 
cation to be brovght-on record as the legal representative of the daughter: The 
learned Judge held that thc question of the original plaintiff's right to maintenance 


. was a personal right and since it was not a suit to recover an ascertained sum, a 


transfer of such a personal right could not be recognised in law. The claim of an 
unliquidated and unascertained amount due to a Hindu lady by way of maintenance 
could not be the subject cf an assignment. 


Tnis judgment of Happell, J., bas not been referred to by the learned District 
Judge. In his judgment the two cases cited before him, viz., Rangappa Aithala x. 
‘Shiva Aithala! and. Rajah Lakshmi Devi Ammal v. Naganna Naidu?, were distinguished 
by the-learned District Judge cn the ground ‘that’ they were cases where the claim 
was for a specific sum of money, already ascertained as the quantum of arrears. 


Under the Mitaksbara law it is clear that the wife of a member ofa joint family, 
though a member ofthe family as such, is not a coparcener in any sense of the term. 
Her rignt to maintenance has therefore to be ascertained by a consideration of the 

*S.A. No. 1803 of 1948. is ; 8th April, 1952. 

i (1933) 65 M.L. J. 410; : 2. (1924) 2r L.W. 461. - Sp ea 
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rights which she has to it and the obligation. which, her husband, or husband’s 
coparceners, have tc discharge. It is also well settled that the widow of an undivided 
coparcener is not entitled tc claim from th= survivor as maintenance more than the 
proceeds of the share whica would have been allotted to her husband had there 
been a partition during his lifetime. What, therefore, is the nature ef her right to 
maintenance in the share of her husband in the joint family property? The ccn- 
tention urged on behalf of the appellant is that according to Hindu mw-givers, 
originally the wife and the husband had commer ownership of property and her 
right to maintenance had to be traced to such ownership. It is by subsequent 
evolution that the ownership in the prope-ty bas cease¢ to exist and in its place a 
maintenance right has been substitut.d. The nature of the claim is thus described 
in Apastamba’s Dharma-sitras, quoted at page 234 of Golapchardra Sarkar 
Sastri’s Hindu Law, 8th Edition : 

“ There.is no partition (or separation) between husband and wife because from ne wusing ot 
hand (i.e., marriage) companionship (or jointness, of husband and wife) in (religious) acts (is or“ 
dained) ; likewise in the fruits cf (acts of) spiritual merit ; and also in the ownership of wealth ; 


since (Manu and other sages) do not declare (the commission of the offence of) theft, in the case of 
necessary gift (made by a wife, cf her husband’s p-operty).” 


The exact expression is ‘CosaghtaEe 2 
p 


From the fact that as a result of marriage it is stated that there is jointness in the 
ownership of wealth, the earlier Hindu law-givers contemplated the wife tc have 
some kind of right in the property of her husband. The origin and nature of such 
a right can also be inferred from other pa3sages in the same book, such as at page 
271: ; h ; 

“ The wife is declared to become co-owner of the husband from the time of their marriage’”’ 


and at page 278 where in dealing with woman’s rights the learned author says as 
follows : f $ 


“© Wifes right to husband’s property : The Patni or lawfully wedded wife acquires from the moment 
` of her marriage a right to everytaing belonging to the husband, so as to become his co-owner. But 
her right is not co-equal to that of the husband but È subordinate to the same, and resembles the son?s 
right to the father’s self-acquired property. The husband alone is competent to alienate the same 
and the wife cannot interdict his disposal, but being dependent on him must acquiesce in it, provided 
it does not unjustly. affect her right to maintenance out of it. Nor can the wife enforce a partition 
of the property, But it is by vir-ue of this right that the wife enjoys the husband’s property, and is 
entitled to get maintenance out of it ; and it is alsc by virtue of this right that she gets a share equal 
to that of a son, when partition takes place at the instance of the male members. ‘Thus the wife also 
ofa male member becomes a corarcener of the family property. ; a ` 
e 


The widow under.section 3, sub-section (2) of the Hindu Women’s Rights to Property Act geis 
in the joint family property the scme interest as her husband had. Consequently, if the husband 
was joint with his brothers and scns, then on the death of the husband, the widow becomes a member 
of the coparcenary with the rights of survivorship and of securing the joint status.” ee 

The argument put forward is that what was once a right of the wife in the 
property of her husband has now become converted into a right for maintenance 
and for this argument other passages.in the same book are also cited and they are 
Chapter XI, Section 3, suk-section (iii) at page 528 dealing with the rights of the 
wife and the widow: and Chapter XI, section 4, sub-section 1. Again a} page 
540 the following passage occurs : : 

“ Where the right to maintenance is the legal incident of a right to property, such as that of the 


widow of the deceased proprietor, the lowest limit is to be determined by having regard to the extent 
of the property, and to similar right, if any, of any other person.” 


At page 541 we find the following passage : 


“ But all this is open to the objection that the right to maintenance being a right to property, 
which the law confers on one person against another, and annexes it to some estate, why should any 
such extraneous consideration affect it in the manrer set forth above, when the law does not say so? 
It is, therefore, held that improvement of her financial condition is no ground for reducing the. main- 
tenance. F 


These passages may rekr to Dayabhaga System of law. 
_A right to maintenance is also descrived as arising from the theory of an un- 
divided family .where the cad of the family is bound to maintain its members» 


7 e 
. 
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their wives and children. See page 813 of Mayre‘on Hindu law and Usage, 11th 
Edition. y 


If the basic principle of tke right of a male member’s wife fer mairtenance 
to be paid out of the property of the jcint family, or that of a widow from her hus- 
band’s estate in the hands of tke surviving coparccners, is based upon the theory 
that in remote past, wken the Hindu law had not developed as a result of judicial 
decisions «s it is today,-the female member had some kind of rights in property 
without being a coparcener and without being entitled to claim a share, then it 
is said that such a right, is one which relates to rights in property and can be made 
the subject of inheritance or transfer. In Hoymobutty -Debia Chowdhrain v. Koroona 
Moyee Debia Chowdhrain!, a Bench of the Calcutta High Court held that such a right 
is heritable ard transferable. But the report is so meagre that it is not possible | 
to ascertain as to whether the subject of that decision was an ascertained sum or 
a mere right to claim maintenance out of the estate. Our attention was also invited 
te Subbarayulu Chetti v. Kamalazalli Thayaramma® and Rajahlakshmi Devi Ammal v. 
Naganna Naidu, But as the learned District Judge has himself.remarked, these 
were cascs where a specific, asccrtained and liquidated sum of money was claimed 

‘from the estate. If that is so, such an amount is capable of being transferred. 
We do not think that the passages at pages 88 ard 92 of Trevelyan’s Hindu law, 
2nd Edition, carry the case any further then what has been stated in the quotations 
extracted above from Golapchandra Sarkar Sastri’s Hindu Law, 8th Edition. 


The real difficulty which -he appellant bas to encounter ‘is that even if the 
widow’s right is one which arises in property or cut of property, still, since that 
amount is not ascertained, liquidated and specificd, it cannot be the subject of 
transfer. For one tning it might be, as is contended by the respondent in this case, 
the widow is entitled to nothing as she has remarried or she might have become 
disentitled to maintenance on account cf her subsequent unchastity. Therefore, 
it is not, in all cases, that a Hirdu widow can have a defined and ascertained sum 
claimable from her bushand’s =state unless by agreement between the parties a 
sum of money has heen specifica‘ly fixed, which has to be paid out of the estate. 


For the respondent it is contended that right to maintenance is not 
‘property and that a women is nota coparcener though she is a member of the 
family.’ Since the right to maintenance is not property it-cennot be assigned. 
At pages 333 and 334 of Mayne on Hindu Law and Usage, 11th Edition, 
the learned author states that the female members of the family have no vested 
right by birth end come in only as heirs to obstructed heritage and cannot be copar- 
ceners with the male members though, along with the males, or in excepticnal 
cases by themselves, they are members of the undivided family as a corporate body. 
That this is so is clear from observations in various authorities such as Radha Ammal 
v. Commissioner of Income-tax,. Mcdras* and Seethamma v. Veeranna®. Both these cases 
arose after the Hindu Women’s Right to Property Act (XVIII of 1937) was passed, 
„but even then it has been held that she is not a coparcener though entitled tc a 
Share on the death of her hussard. - At pege 1082 cf the report in Seethamma v. 
Veeranna®, the learned Chief Justice says as follows : í 


. “In our opinion, the status of a Eindu widow of a deceased member of a- joint family governed 
by the Mitakshara under the provisiors of the Act is not that of a coparcener, but that of a member 
of the joint family with certain special statutory rights.” + i if 


If that is sc such inchoate rigkts which have not crystallised into a definite sum 
cannot be made the subject o? transfer. In this connection an earlier decision 
of the Calcutta High Court reported in Bhyrub Chunder v: Nubo Chunder®, which was 
followed in Narbadabai'v. Mahadeo Narayan Kashinath Narayan and Shama Bat”, is 





I. or 8 W.R. 41. 56. 7 
2.` (1911) 21 M.L.J. 493, 499: IL.R. 35 5.  (1950)2 M.L.J.21: LL.R. 1950 Mad. 
Mad. 147. 1076. or : 
" 3. Hees 21 L.W. 461, 468. : 6. (1866) 5 W.R. rır. ; 
4. (1950) 1 M.L.J. 399 : I.L.R. ra51 Mad. _ 7 (1880) LL.R. 5 Bom. 99, 103, 104. ` 
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worthy of note. At pages 103 and 104 af the latter decisien-West, J., observes as 
follows : Pes . - : tse 

“ The husband’s duty of maintaining his wife i: one which He cannot owe to another. Her right 
as against him is one that she cannot transfer to another. Even a widow's right to maintenance 
against the heirs taking her husband’s property, camnot be‘assigned. Ordinarily, therefore, a Hindu 
wife has no property in her hushand’s estate that she can part with as a consideration for a contract 
to her, and a right in her mainterance by way of contract cannot rest on such 2 consideration.” 
With respect we are inclined to fellow thz expression of opinion by West, J., and 
hold that a widow’s right to mairtenance against her husband’s property is one 
which cannot be transferred or assigned. It seems to us therefore that the decision 
of the lower appellate Court is right and the-second appeal is dismissed with costs. 


KS. ` Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—-Mr. JUSTICE GovinpA MENON, AND Mr. JUSTICE GHANDRA REDDI. 


M. Arunachalam Iyer alias Vedachalam Fyer . «»- Appellant * 
v. i . f ww 
K. N. Lingiah and Brothers ae .. Respondent. 


Transfer of Property Act (IV of 1882), Section DO, Proviso—Applicability—If subject to section 52— 
Charge created by compromise decree—Purchase for value ard bona. fide pending execution—If comes within proviso 
to section 100-—Execution Petition—Presentation for ex-cution in Court before transfer of decree was communi- 
cated to it though ordered—If proper presentation fo- limitation. 


In a suit by plaintiff (Appellant) in Court C for partition of joint family properties a com- 
„promise decree (8th October, 1428) was passed under which the plaintiff was to be paid Rs. 6,000 in 
lieu of his claim of which Rs. 4,020 was made payaSle in a particular Tamil month of 1934 and the 
balance to be paid in instalments. Further for dve performance of the decree a charge was created 
over the suit properties including three items lyinz within the jurisdiction of Court. N. 


After several execution petitions for transfer cf decree to Court N ultimately on 13th July, 1946 
order was passed. “Earlier than actual transmission an execution petition was filed in Court N. But 
on the same day i.e., 13th July the Judgein Court A passed an order for return of the execution petition’ 
for purposes of production of a copy of decree. i 


On re-presentation on 19th July, 1946 with an endorsement that the decree will be filed later 
on, properties lying within the jurisdiction of N were brought to sale. - But earlier one of the defend- 
ants had sold this very same properties to others who came forward with claim petitions against the 
execution of the decree. ~ $ : i : 


On the questions (1) that the execution petition filed in 1946 was barred under section 48, Civil 
Procedure Code having been presented after 12 y2ars of the date of decree, (2) that even assuming 
that the’decree was-not barred there was no valid presentation of the Execution Petition within 12 
years as it was only filed in Cou-t JV prior to the pzssing: of order of transmission and receipt of decree 
by transferee Court and (3) tha: the claimants having been purchasers for value without notice of the 
charge created on the properties the charge caulc not be enforced. ` z 


Held that reading section 190 in conjunction ~vith section 52 of the Transfer of Property Act, 
the purchaser for value without notice of the charge acquires right only by virtué of the proviso. to 
section 100 (as amended) only in cases where there is no other provision of law governing such a 
charge, The purchaser of prorerties subject to a charge created by compromise decree the satis- 
faction or discharge of which has not been obtained òr has not become barred by limitation does 
not get’ any assistance from the proviso to section 100 of the Act even though he is a purchaser for 
value without notice of the chazge. So lóng as the decree is not satisfied and is kept alive the pur- 
_ ‘chase is hit by the principle of lis pendens, irrespec-ive of whether the purchase: is bona fide or not. 
Rajagopala v. Kesava (1945) 2 M.L.J.57 : 1.L.R. 1945 (Mad.) 726 followed. The appellant is entitled 
therefore to proceed against properties,in the hands of purchasers bona Jide without notice. 


(2) That the Court to which the decree was transferred for execution could entertain the 
execution petition even before te order of transmission is made and a copy of the decree is received. 


‘Applying the principle ‘ ee judicial acts are-to be taken always to date from the-earliest minute 
of the day on which they are done’ to the order >f transmission it should be presumed it was passed 
the earliest moment of the day. In the circums-ances of the presentation of the execution petition 
in Court N and the return of the same, it must be inferred that the execution petition was on the 
file of the Court JV when the order directing transfer:of the decree. was passed in Court C 
“and therefore the presentatión of the Execution Petition on the previous day was proper and valid. . 


Maxwell’s Interpretation of Statutes, gth Edn. pp. 351 and 352 applied. 


1 





*Appcal Against'Orders Nos. 581 to 583 of 948: > rgth October, 1951." 


z . 
. 
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. Appeal against the order of the Court of the Subordinate Judge, Ootacamund,. 
dated 29th Ncvember, 1947 in. E.A. No. 165 of 1947 in E.P. Ne. 195 of 1946 in O.S.. 
No. 15 of 1926, Sub-Ceurt, Chittoor, etc. . 


M. Naiesan for Appellarts. 
V. Rajagopalachari, R. V. Ragaavan and N. Srinivasan for Respondents. 
The Judgment of the Court was delivered by ` 


. Chandra Reddi, J.—The decrze-holder in O.S. No. 15 of 1926 on the file of the 
Sub-Court, Chittoor is the appelant in all these appeals. In order to appreciate 
the points arising in these appeals it is necessary to state briefly the facts leading: 
up to these appeals. sn f 


The appellant filed a suit in the Court of the Subordinate Judge, Chittoor, 
against his uncle the 1st defendant for partition and separate possession of his share 
in the family properties and for other incidental reliefs. The second defendant 
who was the daughter of the 1st cefendant was impleaded as she had a claim fer 
maintenance against the family properties. This suit ended in a compromise decree 
on 8th October, 1928, and under the terms of the compromise the plaintiff was to 
be paid a sum of Rs. 6,000 in lieu cf his claim, Rs. 4,000 being payable on the 29th 
of Ani, 1934 and the balance tc be paid in two instalments subsequently. It was 
provided in the compromise decree that for the due performance cf the decree a. 
charge should be created over tke suit properties including the three items of pro-- 
perty in dispute which lie within the jurisdiction of the Sub-Court, Nilgiris. 


In order to proceed against the properties in question several pctitions were 
filed for transmission of the decree to the Sub-Court, Nilgiris and for execution. 
against these three items but all of them proved infructuous. Ultimately the exe- 
cution petition No. 195 of 1948 giving rise to these appeals was filed on 22nd June, 
1946. No orders were passed till the 13th of July, 1946. Meanwhile the appellant 
‘presented an execution petition in the Court of the Subordinate Judge, Nilgiris 
on the 12th of July, 1946. As already stated the crder transmitting the decree to- 
the Sub-Court, Nilgiris, for execution cf the decree was made only on the 13th. 
On the same day there was an order by the learned Subordinate Judge, Nilgiris, 
directing the return of the execution petition for the production of a copy of the 
decree. But we have no evidenc2 as to the exact time at which either the order for 
transmission of the decree was made by the Subordinate Judge, Chittoor, or tbe- 
latter order by the Sub-Court, Nilgiris, or as to when the papers were taken back 
by thu appellants in pursuance cf the order for return. The importance of the 
exact time of these acts will become apparent when we deal with the question of 
tle validity of the presentation of the executicn petition in the Sub-Court, Nilgiris. 


The execution petition was ré-presented on the 19th of July, 1946, with an 
endorsement that the decree will be filed later on. In the course of these exe- 
cution proceedings the properties in question were being brought to“sale. It may be- 
necessary to state here that the 2nd defendant sold these properties in the years 
1939-40 for debts binding upon the estate of the 1st defendant who died prior thereto. 
The pérsons who acquired interest in these properties by virtue of the sales came- 
forward with claim petitions. ` f 


In support of their claims two contentions were urged. One was that the 
present execution petition was barred under secticn 48 of the Civil Procedure Code 
firstly for the reason that the execution petition now presented was beyord 12 years. 
cf the date of the decree, that as no time was fixed for the payment of these amounts 
in the original decree itself limitation began to run from 8th October, 1928, the 
date of the decree and the date 13th July, 1934, fixed fcr the payment of Rs. 4,000 
was inserted only by way of amerdment asked for in I. A. No. 33 of 1942 long after 
the decree got barred and the juigment-debtors ceased to have any interest in the 
preperties and would not therelsre affect them. Secondly even assuming that 
the decree was not barred there was no valid presentation of the execution petition 
within 12 years as it was filed in the Court of the Subordinate Judge, Nilgiris,. 
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prior to the passing of the order for transmission and receipt-of the decree by the 
Court to which the decree was transferred for execution. The alternative ground 
was that the claimants being purchasers for, value without notice of the charge 

created on these properties, the charge could not be enforced. í 


The trial Court while holding that the execution petition was in time ard not 
barred under section 48 of the Civil Procedure Code. found that the claimants 
were bona fide purchasers for value without notice of the charge and that consequently 
they were entitled, to the benefits of provisa to section 100 of the Transfer of Property 
Act which provides : i i i 


“ Save as otherwise expressly provided by. any law for the time being in force no charge shall be 
enforced against any property ir the hands of a person to whom such property has been transferred 
for. consideration and without notice of the charge.”’. : - 


Tn the result he allowed the claim petitions and dismissed the execution petition. 


In these appeals filed by the decree-holder his counsel Mr. Natesan accepting 
the ‘finding that the’ respondėnts are the bona fide purchasers for value without 
notice of the charge argued that section 100 of the Transfer of: Property Act 
does not afford any protection to the respondents and that the appellant is not 
precluded from enfurcing the ‘charge created by the consent decree. On the cther 
hand the decree of the lower Court is sought to be sustained on behalf of the res- 
pondents not enly on the basis of the proviso to section 100 of the Transfer of Pro- 
perty Act but also on the ground of limitation. i 


We shall first consider whether the proviso to section 100 of the Transfer of 
Property Act is a bar to the enforceability of the charge created over these properties. 
Tn other words is the view cf the learned Subordinate Judge that the charge created 
by the compromise decree is not available against the bona fide purchasers for value 
without notice of the charge is correct. ` Section 100 of the Transfer of Property 
Act as it stood after the Amending Act of 1929 runs thus: : 


“ Where immovable property of one person is by act of parties or operation of law made security 
for the payment of money to another and the transaction does not amount to a mortgage, the latter 
person is said to have a charge on the property; and all the provisions hereinbefore contained 
(which apply to simple mortgaze shall, so far as may be, apply to such charge). Nothing in this 
section applies to the charge of a trustee on the trust property for expenses properly incurred in 
the execution of his trust (and save as otherwise expressly provided by any law for the time beng in 
force, no charge shall be enforced against ny property in the hands of a person to whom such 
property has been transferred for consideration and without notice of the charge).” 


It is manifest that the bona fide purchaser for value without notice of the charge 
acquires the right, by virtue of this proviso only in cases where there is no other 
provision of law governing such a charge. We have, therefore, to see whether 
there is any other provisicn of law in the Transfer of Property Act which governs 
such purchase of property. There can be no doubt that there is such a provision 
and that is section 52 of the Transfer of Property Act which embodies the doctrine ` 
of lis pendens. Section 52 lays down: - i va = 
“ During the’ pendency in any Court having authority within the. limits of India exclyding the 
States of Jammu and Kashmir or established beyond such limits by the Central Government of any 
suit or proceedings which is not collusive and in which any right to immovable property is directly 
and specifically in question, the property cannot be transferred or otherwise dealt with by any party 
to the suit, or proceedings so as to affect the rights of any other party thereto under any decree or 
order which may be made therein except under the authority of the Court and on such terms as it 
may impose.” : z ' 
Reading section 100 in conjunction with section 52 of the Transfer of Property Act 
it will þe seen that a purchaser of oe subject to a charge created by a com- 
promise decree the satisfaction or discharge of which has-not been: obtained or ‘has 
not become barred by limitation dees not get any- assistance from the proviso. to 
section 100 of the Act even though he is a purchaser for value without notice of the 
charge. So long as the decree is not satisfied and is kept alive the purchase is 
hit by the rule of lis penders irrespective of whether the purchase is a’ bona fide trans- 
action or not. We are fortified in this view by scme of the decided cases of our 


43 ; Í 


350 : THE MADRAS LAW JOURNAL REPORTS. _ - [1952 


Court. .In Rajagopala v. Kesaca¥, a Bench of this Court decided that secticw 100 of - 
the Transfer of Property Act doesnot override the provisions of section 52 of the Act 
‘and that the Legislature by-the Amendment of section 100 could not have intended 
to qualify the doctrine of Ms pendens.See-also Kulandaivelu v. Sowbagyammal® and 
also Rajagopala Chetti v. Abdul Shakoor Sahib? and Maina v. Bachchi*. : 


That the incid: nts of a cempec misè decree are the same as.tnose of other “decrees. 
is seen from Hemlata Debi v. Bhawani Charan Roy® and Kuloda Prosad v. Jagesha" 
Koer®’. These cases along with Asavamudhu Iyengar v. Zamindarini Srimathi Abiramavallt 
Ayah? lay down that question of notice would not arise in a:case of charge created 
by a decree of a Court. Admittedly in this case properties were purchased 
by the claimants wnile the aecrze remained unsatisfied which means during the* 
pendency of the litigation it is incontrovertible that lis continues so long as. the 
decree is alive. E 1 


We cannot, thurefore, agree wik the lower Court that the appellant cannot 
avail himself of. the charge over the properties in the hands of the ‘respondents. 
It follows.that the appellant s entitled to proceed against the properties in the 
hands of the respondents‘and that proviso to section 100 of the Transe, of. Property 
Act is not a bar hereto if the decree is otherwise alive. ` 


There remains the point urged ‘by the learned ‘counsel for the TEETE 
namely, that ‘the decree is barred by limitation under-section 48, Civil Procedure - 
Code. As in the lower.Court the contention on behalf of the respondents on this 
aspect cf the case is two fold. According to them the décree which was passed i in 
1928 got barred in 1946_when they filed the present execution petition.’ It is argued 
that the decree, as it stood origmally; did not direct any payment of money. on a 
certain date or at recurring periods and therefore, the limitation for the execution 
-of the decree starts from the date of the decree, that the clause relating to the pay- 
ment of Rs. 4,000 on 13th July, 1934, was inserted cnly by an amendment in 1942 
and that this amendmert could aot in any way prejudice the rights of the respon- 
dents as the amendment itself was made after the decree got barred and after the 
judgment-delstors ceased to.have any interest in the properties in question. In > 
support of:this contention several decisions of this Court as.well as of other Courts 
were placcd before us. It is unnecessary for us to refer to, any of these rulings 
in view of the fact, that the basic facts on which such a contention could be founded 
do not exist in this case. The learned counsel for the appellants submitted that the 
time for payment cf Rs. 4,000 was provided for even in the original decree and ‘not. 
by way of any amendment in 1942. To satisfy ourselves whether the original . 
_decree ,directed payment-of mosey on a ‘specified date we ‘sent for the original 
records. A reftrence to them hes disclosed that the time for payment of Rs. 4,000 | 
was specifically stated to be 29th of Ani, 1934,-in the original decree itself. All 
that wa’ sought by way of amendment was to give the corresponding English date 
to 29th Ani and nothing more. In the circumstances we feel that this contention 
‘is devoid of.any substance and cught to be rejected. 


Next we have to consider whether the presentation of the execution Sei 
on the-1ath of July was-a valid one and within time> What is urged by the learned 
‘counsel for the respondents is that since on the rath July, when the execution 
petition was filed in the Court of the Subordinate Judge, Nilgiris, there was no order 
of transmission of the decree te that Court and no copy of the decree was received | 
by that Court, it had no jurisciction to entertain-the execution petition and hence 
there was no valid filing cf the sxecution petition. 


The basis of this. contention is the ruling of Jackson, J., in Nanjunda Chettiar ve 
“Nallakaruppan Chettiar®, which lays down that until a Court has received the decree 
“it has no jurisdiction | to entertain an application for éxecution, and the application 
(1934) 39 C.W.N. 725. 

1899) I.L.R. 27 Cal. 194. ee) Tet 
1958} 66 M.L.J. 566. a : 
1928) 55 M.L.J. 120. 


1. (1945) 1 M.L.J.57: LL.R. (1925) Mad. 
26. 


(1945) 1 M.L.J. 261. 
1950) 1 M.L.J. 83. 
(1906) L-L.R. 28 All. 655. 
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for execution filed in such a Court wotld not help the decree-holder to save the 
decree from the bar of limitation and that a mere order directing transmission of 
‘the decree would not help the decree-kolder tu save the decree from the bar of 
limitation and that a mere order direc-ing transmission of the decree would not 
“vest the Court to which the decree is -o`be transferred for execution with juris- 
diction to receive execution application unless the decree is actually received. by 
‘that Court. This ruling was followed, byone of us in Rachapudi Rangarao’v. Subbarao*. 


In Ademma v. Venkatasubbayya*, it was held that the decision in Manjunda Chetiar 

v. Nallakaruppan Chettiar”, was wrong and the contrary view taken in Arimuthu 

Chetti v. Vyapuri Pandaram* by Krishnasy.ami Aiyar, J., is the correct one. In this 

case the following passage from Arimutiu Chetti v. Vyapuri Pandaram*, is quoted 
with- approval : 21 ; 

“I am not at all sure, having regard'to the provisions of rules 6, 4 and 8 of Order XXI that the 

Court to which a decree is sent for executian is authorised to execute it before a copy of the decree is 


received ; but I think there is force in the contention that, when once an order is made sending a 
decree to another Court for execution, that by it:elf is sufficient to entitle the decree-holder to apply 


S 3 
to the Court to which the decree is sent for execution.” - 


The same view was taken by.another Bench of this Courtin Venkatarainam v. 

Chennayya® and by Yahya-Ali, J., in Permmal Chettiar v. Avula Kotayya®. In Thyaga- 

‘raja Thevar v. Sambasiva Thevar’, a Benck of this Court took the view that when an 

execution petition is filed in a Court wEich had not the jurisdiction -to receive it 

. at that time it is not bound to dismiss the petition when it has jurisciction td decide 

‘when the matter comes up for decision simply because it had no jurisdiction at 
the time of the presentation of the petition. | f i : 


i Thesé rulings which overrule the decision in Nanjunda Cheitiar v. Nallakavu ppan 
. Cheitiar3, were not brought to the notice of the Court when deciding Rachapudi 
Rangarao v. Subbaraot. - : ea c 


What emerges from these decisions s that the Court to which the decree was- 
_ being transferred for execution could engertain the execution petition even before 
the order of transmission is made and the copy of the decree is received and if the 
execution pctition remains in Court till after the passing of the order for transfer 
by the Court that passed the decree the presentation is.a valid one and also that the 
executing Court would be vested with jur-sdiction to execute the decree the moment 
the order for transmission is made and fict only when the decree is actually received 
by that Court. .. - f een, | i - - 
So there will be no difficulty in this case if it is found that thè execution petition 
which was filed on the 1sth of July was in Court. by the time the order of, trans- 
-mission was madi by the Subordinate Jidge; Chittoor, on the 3th. But a com- 
‘plication is introduced into this by the fact that on the 13th an order was passed 
by the Sub-Court, Nilgiris, directing the return cf the execution petition for pro- 
duction ofa copy of the decree and it wasre-presented only on the 19th cf July, 1946. 
As already observed we have-no evidencs as to when this order returning the exe-. 
cution petition. was passed or as. to when the papers were taken back on behalf 
of the appellants, In these circumstances, ‘it is argued by the.counsel*for the 
respondents that as there is no evidence on record that the execution petition was 
on the file of the executing’ Court when the transfer was directed to be made-by 
the Sub-Court of Chittoor and as by tte time the execution petition was re-pre- 
_ sented on the-1gth the decree was alreacy barred, the presentatior of the petition 
on the 12th does not enura to the benefit of the décree-holder. ~ 


~ The learned Subordinate Judge sought to get over. the difficulty of the want 
of evidence in the case a3 regards the exact time when the order for return was 
made on the 13th by relying on the practice followed by him in passing such orders 





` x. (1948) 2 M.L.J. 461. 4. (1911) 21 MLL, J. 505: LLR. 35 Mad. 588. 
2. (1933)-65 “M.L.J..197.: I.L.R.56 Mad. -5. (1939) 50 L.W. 764. . - 
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during the lunch interval at 2 2.m. He deduces that- the same practice might 
have been followed by his predecessor, and assumes that the execution petition 
was on the file of that Court when the order for transfer was made by the Sub- 
Court, Chittoor, on the 13th. But we do not think that any inference as to the 
time of the passing of the order far return by his predecessors could be drawn from 
the fact that the learned trial Judge was in the habit of passing such orders at 
about 2 p.m. However that cos not present an insuperable difficulty. In the ` 
absence of any evidence we hav= to presume that all judicial acts date from the 
earliest moment of the day. 


Maxwell in his ‘‘ The Interpretation of Statutes” at page 351 ((gth Edition), 
says thus: ; ` 

“ It used to be laid down as a general-rule that Courts refused to take notice of ‘all fractions 

and divisions of a day, for the uncertzinty, which is always the mother of confusion and contention ” 


and in civil cases a judicial act, such zs a judgment is taken conclusively to have been done at the first 
moment of the day.” s 


In Edwards v. Reginamt, it was observed at page 631 : 


“ The doctrine that judicial acts are to be taken always to date from the earliest minute of the 
day in which they are done, stands upon ancient and clear authority.” i A 


To the same effect is the decision in Wright v. Mills? 


Applying this principle to the’ order of transmission it must be- presumed 
that it was passed at the earliest moment of the day. The same presumption 
governs the order for return also. It follows that both the orders must be presumed ° 
to have been made at the first moment of the day. : 


This would give rise to 2 further question as to whether the taking back of the 
return was at the same time zs the pessing of the order for return, t.e., whether . 
the execution petition was on the file of the Sub-Court, Nilgiris, when the latter 
order was passed. Here again we can turn to the passage at page 352 of Maxwell 
on “The Interpretation of Stacutes’’, gth Edition, which states thus: 

“ But as regards the acts of parties, including in this expression acts, which, though in form 


judicial, are in reality the acts of parties, the Courts do notice such fractions whenever it is necessary 
to decide which of two events first happened.” 


The learned author has relied upon a number of decisions i support of this state” 
ment of law. If as stated by the learned author there is no presumption in the 
` case of acts of private parties as in this case of judicial acts then it must be taken 
that the return was taken only after the relevant orders of the Court were passed 
in the case. It is common kncwledge that the papers directed to be returned 
will not be taken back simultaneously with the passing of the order. Some time 
- would intervene between the passing-of the order and the taking back of the papers. 
. Hence it must be inferred that zhe execution petition was on the file of the Sub- 
Court, Nilgiris, when the order directing transfer of the decree was passed in the 
-Sub-Court at Chittoor and therefore the presentation of the execution petition 
on the previous day was proper and valid. So the last execution petition out of 
which these appeals arise was filed by the appellant in time and the decree was 
not barred and it could be executed by him by proceedings against the properties 
in the hands of the respondents. : 


.. In these circumstances we must hold that the respondents cannot have any 
claim on the properties which were subject to a charge and purchased by them 
as against the holder of the decrze, that is, the appellant and that the order of the 
lower Court that the appellant is not entitled to enforce the charge cannot be 

` sustained. In the result. we allow the appeals but in the circumstances without 


costs. ; : : 
K.C. i l E l Appeals allowed. 


g , 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RajaMANNAR, Chief Justice AND Mr. JUSTICE VENKATA- 
RAMA ÂIYAR. 


= V. O. Vakkan 7 K l .. Appellant* 
v. i 
The Government of the Province of Madras, represented by the aan 
Collector of Malabar at Calicut : - .. Respondents. 


Madras General Sales Tax Act (IX of 1939, before its amendment in 1947 and 1949), section 2 (b)— 
“ Dealer”? —Meaning—Person in Cochin State selling goods to residents in Cochin Fo:t—Liability to sales tax 
under the Madras General Sales Tax Act. 


The plaintiff’s principal place of business was in Pallurthy in the Cochin Statė and he was also a 
resident of that place. He had large dealings with European firms in Fort Cochin to whom he sold 
coir yarn. The contracts wers mostly executed in Fort Cochin either by the plaintiff or his son. 
The goods were despatched from Pallurthy te Fort Cochin and delivered to the merchants in Fort 
Cochin. The plaintiff claimed -hat he was not a dealer dssessable to sales tax in respect of his dealings 
as he had no place of business in British Cochin or the Province of India, 


Held, (i) a person who is rot a resident of a State cannot escape from or evade the imposition of 
taxes by the particular State if the necessary’ requirements are fulfilled which justify the levy of a tax. 


(ii) On the facts the plaintif must be held to be a person who carries on the busi- 
ness of buying or selling goods in the State of Madras and therefore a “ dealer ” within the meaning 
of section 2 (b) of the Madras General Sales Tax Act. The sales taxis a tax levied on the occasion of 
the sale ofgoods. The sales must in the instant case, be deemed to have taken place in Fort 
Cochin which is a part of the State of Madras. 

Appeal against the Cecree of the Court of the Subordinate Judge of Cochin 
in O. S. No. 25 of 1948. 


T. V. Muthukrishna Aiyar, N. R. Sesha Ayar, C. T. Verghese and A. V. Ramanatha 
Aiyar for Appellant. - i 


The Government Pleader (P. Satyanarayana Raju) and V. Balakrishna Eradi 
for Respondents. i 


The Judgment of ths Court was delivered by 


The Chief Justice—This appeal arises cut of a suit filed by the appellant 
in the Court of the Subordinate Judge of Cochin for a declaration that certain 
orders passed by the Deputy Commercial Tax Officer, by the Commercial Tax 
Officer or. appeal and by the Board of Revenue on revision in respect of sales 
tax assessment for 1945-46 are illegal uitra vires, unauthorised and opposed to the 
provisions of the Madras General Sales Fax Act and the rules framed thereunder. 
The learned Subordinate Judge dismissed the suit and hence the appeal. 


- The facts of this case can be better understood by first referring to the material 
provisions of the Madras General Sales Tax Act (Act IX of 1939) and the rules 
framed thereunder. This Act was amended in 1947 and 1949. But we are 
concerned in this case with the provisions of the Act as they stood before these 
- amendments. The ‘descriptive title of the Act is: f 


“ An Act to provide for the levy of a general tax on the sale of goods in the Province of Madras.” 
The following definitions in section 2 are important: 
K (b) < dealer ? means any person who carries on the business of buying or selling goods. 


Explanation (2) The agent of a person resident outside the Province who carries on the business 
of buying or selling goods in ths province shall be déemed to be the dealer in respect of such business 
for the purposes of this Act; , 


: (c) € goods > means all kinds, of moveable property other than actionable claims, stocks and 
shares and securities and includes all materials, commodities and articles ; 


(h) ‘sale’ with all its grammatical variations and cognate expressions means every transfer 
of the property in goods by ore person to another in the course of trade or business for cash or for 
deferred payment or other valuable constderation, but does not include a morigage, hypothecation, 
charge or pledge ; i 


* Appeal No. 185 of 1959. : ” 28th March, 1952; 
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Explanation. —A transfer of goods on the hire purchase or other instalment system of payment 
shall notwithstanding the fact that the seller retains the title in the goods as security for payment 
of the price, be deemed to be a sale. : 


; i \ 

(i) ‘turnover’ means the, aggregate amount for which goods are either bought by or sold 
by a dealer, whether for cash or for deferred payment or other valuable consideration provided that. 
the proceeds of the sale by a person of agricultural or horticultural produce grown by himself or 
grown on any land in which he has an interest whether as owner, usufructuary mortgagee, tenant 
or otherwise, ghall be excluded from his turnover.” . 

Section 3 is the charging section and is in the following terms : 
“3. (1) Subject to the provisions of this Act, every dealer shall pay in each yeara tax in 
“accordance with the scale specified below : 
(a) If his turnover does not exceed twenty thousand rupees .. Five rupees per month, 


(b) If his turnover exceeds twenty thousand rupees .. One half of one per centt 
of such turnover, 


. Provided that any dealer whose turnover in any year is less than ten thousand rupees shall not 
be liable to pay the tax under this sub-section for that year.” 


There is another proviso wirich is not relevant. Section 3 (2) provides that the 
turnover for all the purposes of the. Act shall be determined’ in accordance with, 
and the tax. shall be assessed, levied and collected in such manner and in such 
instalments as may be prescribed by the rules made by the Government. Every 
dealer whose turnover is Rs. 10,000 or more for a year shall submit such return 

_ or returns of his turnover in such manner and within such periods as may be 
specified in the rules made under sub-sectior (2) of section 3 [section 9 (1)]. If 
the assessing authority is satisfied that any return so submitted is correct and complete 
he shall assess the dealer on the basis thereof [section 9 (2) (a)]. If no return is 
submitted before the prescribed date or if the return submitted appears to the 
assessing authority to be incorrect or incomplete the assessing authority shall 
preceed to determine the turnover in accordance with the rules, provided that. - 
before taking action under this clause the dealer shall be given a reasonable oppor- . 
tunity of proving the correctness and completeness of any return submitted by 
him. Section 10 provides for the recovery. of the tax, section 11 for appeals against 
the orders of assessment -and section 12 for revision by the Board of Reverue. 
An officer duly empowered by the Provincial Government may require any dealer 
to produce before him the accounts and other documents and to furnish any other 
information relating to such business [section 14 (1)]. Section 14- (2) provides 
for inspection of accounts and registers, gocds, offices, shops, ctc. 


In exercise of the powers conferred by sub-section. (2) of section 3 of the Act 
rules were framed called the Madras General Sales Tax (‘Turnover and Assessment) 
Rules, 1939. Rule 6 (2) provided that every dealer commencing business after 
the first day of October, 1939, whose estimated nett turnover for the first twelve 
months of his business is not less than Rs. 10,000 shall, within 30 days of com- 
mencing his business, submit to the assessing authority of the area in which his 

` principal place of business is situated a return in form A-r showing his estimated 
gross turnover and the nett turnover for the first 12 months of his business. . Rule 
6 (3) ran thus :. a 

“ Evéry dealer commencing business who has not submitted a return under sub-rule (2) but | 

whose turnover reaches Rs. 10,000 within the first 12 months of the commencement of the business 


“shall, within 30 days of the day on which his turnover reaches Rs. 10,000, submit to the assessing 
authority of the area in which his principal place of business is situated a return in form A-1.” 


Rule 11 (1) is in the following terms: | 


“ Paragraph 1.—Every dealer liable to submit a return under rule 6, except those who have 
elected to be assessed by the method prescribed in rule 13, shall, on or before the first day of May 
in every year, submit to the assessing authority of the area in which his principal place of business is 
situated a return in form A showing the actual gross and net turnover for the preceding year. 


Paragraph 2.—Every dealer not liable to submit a return under rule 6 who has a net turnover of 
not less than Rs. 10,000 for any year shall (unless he has elected to be assessed by the method pres- 
cribed in rule 13) submit to the assessing authority of the area in which his principal place of business 
is situated, a return in form A showing the actual gross and net turnover for that year on or before the . 
first day of May of the succeeding year and thereafter, for every year. on or -before the first day of ° 

- May immediately following such year.” z 
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On 15th March, 1927, the Deputr Commercial Tax Officer, Chowghat, 
issued notice to the appellant informing him that it was seen from the records 
of the Companies stationed in British Cochin ‘that the appellant had sold coir 
_ yarn, etc., to them to the extent of Rs. .13337,431-12-3 (the details of which were 
appended) during the year 1945-46, that as such sales had taken place in British 
Cochin he was liable to pay tax under the Madras General Sales Tax Act, 1939, 
that he had neither furnished the turnover in form A-1 after having reached a 
taxable turnover of Rs. 10,000 as requirei by rule 6 (3) of the Madras General 
Sales Tax (Turnover and Assessment) Rules, 1939, nor submitted a return in form A 
for the said year on or before 1st May, 1926, as required by rule 11 (1) of the said 
rules, and giving him notice that if no sa-isfactory explanation was received from 
him accompanied by the accounts, if any, on or before the 19th March, he would 
be finally assessed to ths best of his judgment on the nett turnover of 
Rs. 13,37,431-12-3 for 1945-46 without further notice. To this notice the appellant 
sent his objections (Ex. P-F), He stated zhat he was resident in Palluruthy and 
that his principal place of business was a:so situated in Palluruthy which was in 
Cochin State, that he had ro place of busiess in British Cochin or in the Province 
of Madras, that the Sales Tax authorities kad no jurisdiction or authority under the 
said Act to call upon him to submit a return of his turnover in British Cochin and 
that the provisions of the Madras General Seles Tax Act did not apply to dealers whose 
place of business was situated outside the Province of Madras unless there was an 
agent in the Province. He therefore disdaimed any liability to submit a return 
of his turnover or to pay any tax under the Madras General Sales Tax Act. These 
objections were overruled and the Deputr Commercial Tax Officer by his order 
dated the g2nd March, 1947, held that the appellant was liable to be assessed on a 
nett turnover of Rs. 12,30,124 for the year ending 31st March, 1946 and called 
upon him to pay a sum of Rs. 12,301-4-0 within 21 days. The plaintiff filed’ an 
appeal to the Commercial Tax Officer of Malabar at Calicut against this order 
of assessment and raised the same contentions. But the Commercial Tax Officer 
confirmed the order of the Deputy Commercial Tax Officer by his order dated the 
' 22nd May, 1947. The appellant then took the matter in revision to the Board 
of Revenue, but his petition was rejected Ly the Board by its order dated the 2oth 
October, 1947. Thereupon the appellant filed the present suit making more or 
less the same allegations waich he made and raising the same contentions as he 
raised before the Sales Tax Officers and the Board of Revenue. The learned 
Subordinate Judge held that the appellant had been rightly assessed under the 
Act and dismissed the suit. 


- From the evidence adduced in the case the following facis emerge. The- 
plaintiff’s principal place of business is in Palluruthy in the Cochin State. He is 
also a resident of that place. He had large dealings with European firms in Fort 
Cochin to whom he sold coir yarn. .The contracts relating to these sales were 
several if-not all of them, executed in Fort Cochin. They were signed either by 
the appellant or by his son. D.W. 3 a clerx in Messrs. Pierce Leslie & Co., Ltd., 
produced on behalf of his company contracts entered into with the appellant and . 
he deposed that these contracts were signed, some of them by the appellant and the 
others by his son Joseph, in Fort Cochin in the office of Pierce Leslie & Co., Ltd. 
The goods were despatched from the appellant’s Palluruthy office to Fort Cochin 
and delivered to the merchants in Fort Cochin. 


Mr. Muthukrishna Aiyar, learned counsel for the appellant, raised two main 
contentions. His first contention was that zs the appellant was a resident of Cochin 
State and his place of busin2ss was in that State he was not bound by the laws of 
a different country, viz., the State of Madras.- He cited to us passages from leading 
text writers on conflict of laws. Story in-hs book (VIII Edition, p. 8) says: ` 


“ It is plain that the laws of one country can have no intrinsic forces proprio vigore, except Within 
the territorial limits and jlirisdic-ion of that country. They can bind only its own subjects and 
others who are within its jurisdictional limits ; ; and the latter only while they remain therein.” 


Again at page 22 he aaye 


Pa 
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Another maxim or proposition is that no State or nation can by its laws directly affect or bind 
property out of its own territory or bind persons not resident’ therein whether they are natural born 
subjects or not.” . j ; 


See also Dicey’s Conflict of Laws, 6th Edn., page 154. 
In Ex parte Blain: In re Sawers*, James, L.J., observed thus : 


“ Tt appears to methat the whole question is governed by the-broad, general, universal principle 
that English legislation, unless the contrary is expressly enacted or so plainly implied as to make 
itthe duty of an English Court to give effect to an English Statute, is applicable only to English 
subjects or to foreigners, who by coming into this country, whether for along or short time have 
madé themselves during that time subject to English jurisdiction.” oS oe 
In our opinion, from this rule of law which is certainly welll established it does 
not follow that one who is not a resident of a State can escape from or evade the 
imposition of taxes by the paricular State if the necessary requirements are fulfilled 
which would justify the levy- of a tax; : 3 i f 


` In Whitney-v. Commissioners of Inland Revenue?, the facts were these. ‘The appel- 
lant, a citizen of the United States, of ‘America and having possessions in the United 
Kingdom from ‘which he derived a large income, was required by, the Special 
Commissio.ers for Income-tax to make a return of his income for the, purposes of 
super-tax. Having failed to make the return he was assessed by the Commissioners 
to the best of their judgment. I- was held by the House of Lords that the assessment 
was rightly made. The statute of any country imposing a tax on the profits earned 
by a person in transactions which take place within the State is not inconsistent 
with the -rule of international law of which mention -has been made, 


“7 “Mr. Muthukrishna Aiyar’s next contention was in fact the main contention 
which.he strongly pressed bcfore us.. ‘The contention was that the appellant cannot 
be. deemed to be a “ dealer” within the meaning of the definition of the term in 
the Act. Before the appellant could be held to be a dealer it must be established 
that he carried on the business of buying or selling goods. , A person who has no 
place of business in an area or Jocality cannot be said to be a person who carries 
on any business in that place. Even assuming that there have been’ sales in Fort 
Cochin the sales alone cannot warrant the inference that the appellant carries 
on a business in that area or locality. So his argument ran. He relied. upon 
certain decisions to which we shall refer briefly. In Municipal Council of Coconada 
V.. The “ Clan” Line Steamers, L1.8, the question was whether a Shipping Company 
which earned profits by carriage of goods by sea and in the course of its business 
the ships called at several ports in various parts of the world including Coconada 


` and which employed a sub-agent at Coconada could be assessed by the Municipality 


of Coconada to a tax under section 53 of the District Municipalities Act for exer- 
cising a trade and carrying on business in Coconada. It appeared from the evidence 
in-the- case that, all contracts with the shippers could. be and .were entered into by 
the agent of the company at Madras. Wallis, C.J., after referring to the decision 
of the House of Lords in Greinzer and Son v, Gough* and the decision of the Privy 
Council in Lovell ‘and Christmas, Ztd. v. Gommissiomer of Taxes®; observed thus : 


-| “ Looking atthe facts of the present casein the light of these decisions, I think there.is no ground 
for holding that the Clan Line exercises a trade at Coconada. It is a shipping company which 
earns profits by the carriage of goods 2y .sea, and inthe course of- its business trades, in Lord Her- 
schell’s language, with, but not necessarily’ within, Port towns in various parts of the world, It has 
not been contended before us that a ship owner exercises his trade at the ports at which his steamers 
habitually call to discharge or load ca=go, which latter operation may involve entering there and 
then into contracts with shippers ..... It is unnecessary to pursue this question, because it is, 
I think, clear upon the authorities that where, as in the present case, the freight earning contracts 
‘with shippers which enable profits ta be earned by sea carriage are not entered into at the port in 
question’ by the ship’s master or the bcal agent of the ship’ owner, but elsewhere, the ship owner 
cannot be held to exercise his trade at the -port, merely because he employes a shippirig agent 

here to attend toʻother matters, ‘such as issuing shipping’ orders and signing bills-of ‘lading 
pursuant to contracts already made and receiving payment of advance freight.” ; 





1. (i879) 12 Ch. D..522. _455- 
2. (1926) A.C. 37. i 4. (1896) A.C. gin 
3. (1918) 36 M.L.J. 226: : T.L.B. 42 Mad. 5. (1908) A.C. 46 (P.C.). 
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i , a 
- Napier,:J., formulated:thë test thus’: i i 
E a Bee In this class o7 cases if the contract out of which the profit arises is not made in the 
‘place where the: tax is sought ‘to ‘be.imposed,.the iability does not arise.” r. 
In Municipal. Council, Dindigul v. Bombay Co., Ltd.* the principle laid down in 
. Municipal Council; Cocanada:v. Tihe:** Clan.”. Line Stéamers, Ltd.2. was followed. The 
«plaintiff company. in th 1t.case’ which had its chief place of business in Madras pur- 
«Chased produce such. as cotton and, grcundnuts through its agent’ in . Dindigul. 
“Contracts. in respect of.such purchases:were entered into at Madras and after pur- 
chase the produce was sold-abroad.at: Madras. The agent of the plaintiff company 
‘in Dindigul had no.power: to- conclude any. contract. The question-was- whether 
the. company i transacted business, that is to’say, carried on business within the 
‘municipality. -Coutts-Troiter, G.J., said, . ian - ‘a ; 
 ‘“In my opinion it would ke no morë reasorable so to hold thar to hold that’a company who 


sends a commercial traveller all over India to maže purchases for them can be said to carry on 
` business in all the various places at which he calls zo fulfil the purpose of his employment.” 


Madhavan Nair, J., discussed all the relevant decisions of the English Courts on the 
point. He came to the-same conclusion mainly on the ground that all the business 
contracts were concluded at Madras. T use his language 


“What we have:to find.out mainly from the evidence is as to where the contracts relating to the 
„business of this: company are: Eabitually made.’ ' , f ; 


_ Mr. Muthukrishna Aivar referred us t a very early case in Sulley v. The Attorney- 
Genéral*, but that decision as well as suksequent decisions have all been reviewed 
“both by the: House of. Lords.and-by the P-ivy Council in the two cases above men- 
‘tioned. ‘Fhe:facts:in that case were peculiar, as’ one of the partners in a firm 
sresided at Nottingham. in-England, whereas the othér‘partners resided'in New York 
where’ the principal-business of the firm was carried on.’ The profits which ardse 
-on the resale of the-goods purchased in England at dn increased pricé in America 
“were held not:to be‘subject to: the incomeax in the United Kingdom. ` 

‘As Jessel, M.R., pointed ‘out in Frichen v: Last®, i 
. “thereis not ..... . any principle of !aw which lays down what carrying:on trade is. There 
.are a multitude: of things which together make up the carrying on of,trade, but. I know no one dis- 
` tinguishing incident, for it is a compound fact ma-ie. up ofa variety, of things.” j 
Nevertheless: the-learned Master of the Rolls attached great weight to the fact that 
“the company: concerned.in the case entéred ‘into contraċts in England with English 
‘subjects fori the. right. of ‘carriage.’ Brett, L.J., observed thus: > +> i 


E 


PEEN oy 


The only thing that we have. to deciée.is whether upon the facts of this case, this company 
“carry 01 a profit earning trade in this country. I should say that wherever profitable contracts are 
-habitually made in England; byor for foreigners, with persons in England, ‘because they ‘are in 

‘England, to do.something'for or supply something to those persons, such foreigners are’ exercising 
a profitable trade in England, even though every-hing to be done by them in order to: fulfil. the 
- contracts is done, abroad.” | Bea eat le “weet Wns se ee Cae pene ® GSS eae 

In that case. it was held:that though the principal place of business: of the company 
“was at Copenhagen. they carried. on business also in England, because the contracts 
` were made with the.company in’ Englanc. . Bae SO a y i os 


fete = i 


In Werle & Co. 'v. Colgihoun®, th. fects ‘were these. `A firm of wine merchants. 

„at Rheims in: France emplyed a Loncor firm to obtain orders for their wine in 
.England. They had no wine‘in England, and all orders were forwarded to Rheims 
. and the wire was packed and sent direct wom thence to the custcmers, Payments 
were made direct to tre firm or te the London firm w..o remitted the amount 

` to the firm at Rhtims. It was held that tke firm at Rheims exercised a trade within 
the United Kingdem and were therefor2 assessable to incom?-tax in respect of 

‘profits arising therefrom. The 





1. (1928) 56 M.L.J., 525, LL.R. 52 Mad. 3. (1860) 157 E.R, 1364. , f 
` 207. Pe eee meats A E 4- (1881) 8 Q.B.D. 414. {5 My 
` "24 (1018) 36° MiLiy. +226 : LLR. 42 Mad. . 5, (1888).20 Q,B:D. 753. Se nik 
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viz., where were the profitable contracts made ? Lord Esher, M.R., summed up- 
the position thus : ' 


“ The making of contracts in such a case as the present is the whole substance and essence of the 
trade, and so the appellants exercise a business in England.” 


In Grainger @ Son v. Cough? a foreign:merchant who canvassed through agents. 
in the United Kingdom for orcers for the sale of his merchandise to customers 
in the United Kingdom was held not lizble to income-tax in:the United Kingdom. 
as he did not exercise a trade therein because the contracts.for the sale and all 
‘deliveries of the merchandise were made in a. foreign country. Stress was laid. 
‘by the learned Lords ‘on the fact zhat no contracts were ever made by the canvassing” 
agents on behalf of the, assessee. All they did was to transmit the orders received, 
and it was open to the merchant to accept them or not. Lord: Herschell approved 
of the test enunciated in Erichsea v. Last?, namely where were the contracts habi-- 
tually made? i 

The same test was applied by the Privy Council in Lovell &@ Christmas, Lid. ve 
‘Commissioner of Taxes?. Tt e rule is stated thus by their Lordships-; 


“ One rule is easily deducible from the decided cases. The trade or business in question in such 
cases ordinarily consists in making cer-ain classes of contracts and in carrying those contracts into. 
operation with a view to profit ; and tke rule seems to be that where such contracts, forming as they 
do the essence of the business or trade. are habitually made, there a trade or business is.carried on 
within the meaning of the Income-tax Acts, so as to render the profits liable to income-tax.”” 


© -~ In Chief Commissioner of Incone-tax v. Bhanjee Ramjee & Co.* the test laid down. 
in Werle & Co. v. Colquhoun® was expressly applied. In that case the person sought 
to be taxed under the Incian Imcome-tax Act resided and had his principal place 
of business in Cochin State in Mattancherri which adjoined British State in Cochin. 
‘and practically formed one town within it. The facts found were that contracts 
for the supply of goods were ertered into and signed at the offices of the firm. in 
British Cochin. and tke goods were delivered at the jetties of the purchasers. The 
sale proceeds were paid to the fi-m’s agent or other duly authorised servant in cash 
in British India or by cheques which were encashied in banks in British India. In 
-thesé circumstances it was held by a special Bench consisting of Wallis, C.J: and 
Ayling and “Krishnan, JJ., tha: the. profits and gains arising through these: 
transactions were assessable under the Indian Income-tax Act. i 


` In. the light of the above avthorities let us see the facts-of this case. The con- 
‘tracts of sale were made in Fart Cochin. The plaintiff or his scn was present: 
in Fort Cochin and executed. the contracts. The delivery of the goods was under- 
taken to be given in the yards of the respective buyers who were all carrying on 
business in Fort Cochin. On these facts we have no hesitation in holding, agreeing” 
with the learncd Trial Judge, tàat the plaintiff must be held te be a person who 
-carries on the business of buving or selling -goods in the State of Madras and there- 
fore a dealer within the meaning of section 2 (b) of the Act. The Sales-tax, as: 
observed in, The Province of Macras v. Boddu Paidanna & Sons®, is a tax levied on 
‚the cccasion of the sale of goods. The sales.must be deemed to have taken. place 
in Fort Cochin which is part of the State of Madras. The appellant was therefore 
rightly assessed.under the Act. The appeal is dismissed with costs. 
. KS. a a _ Appeal dismissed- 





oy (1896) A.C. 325. ; ep 773+ ; 
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í 
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IN. THE HIGH COURT OF.JUDICATURE AT MADRAS. 


X 


PRESENT :—Mr. Justice Sussa Rao. 


Doddi Dorayya l l o. © 7.. Appellant* 
v. 
Bathula Adinarayana f f .. Respondent. 


Civil Procedure Code (V of 1908), section 11—3ar f res judicata—Applicability— Application under 
rules under Madras Agriculturists’ Relief Act (IV of £938) by morigagor for declaration of amount due to the 
creditor under the usufructuary morigage—Dismissal on the ground that applicant was-not an’ “ agriculturist ”’— 
If operates as res judicata and precludes the mortgagor j from raising plea that he. was an.agriculturist over again: 
in regular suit to recover Possession @ of the property and declaration that amount due tinder’ ihe usufructuary morigage 
was completely. discharged. Coby CUR E os 


The object of the rules dices Madras Agricvlturists’ Relief-Act relating to pein to civil 
Courts for scaling down of nor-decreed debts is to provide “for an ‘expeditious cheaper remedy for 
ascertaining the debt due to the creditor. The rules provide for pleadings, prescribe thé same 
form in which a suit would have to be filed, enadle the parties to adduce evidence and provide for 
appeal, and, second appeal as :f the order was = decree. The proceedings are not of a summary 
nature and ‘the order made therein that the applicant, a mortgagor, was not “ an agriculturist” would 
' operate as res judicata and prec-ude the mortgaga: from raising the plea that he is an agriculturist 
over again in a suit filed by hin to direct the defendants to put him in possession of the mortgaged 
properties and for a declaration that the entire emount due under the usufructuary mortgage was. 
completely discharged. 

Arikapudi Balakotayya v. Yedlapalli Nagayya, (1946) 1 M.L.J. 200: I.L.R. (1946) Mad. 566 
applied. 


Appeal against the decree of the District Court, Vizagapatam, in A.S. No. 98 
of 1948, preferred against the decree of the District Munsif Court, Vizagapatam, 
in O.S. Ne. 68 of 1947. l : 


S. Ramamurthi for Appellant. 
E. Venkatesam and E. L. -Bhagiratha Rao for Respondent 


The Court delivered the following ` 


Jupcment:—This second appeal arises ovt of O. s. No. 68 of 1947 on the’ file 
of the District Munsif’s Court, Vizagapatam, a suit filed by the appellant to. direct 
the defendants to put him in possession of the plaint schedule property and for a 
declaration that’ the entire amount due urder the usufructuary mortgage dated 
22nd July, 1873, was completely discharged. 


To appreciate the contertiors of the parties, ‘it is enough to state ‘the relevant. 
facts. The plaintiff, alleging to be the owner of the equity of redemption and also 
the purchaser of two-thirds of the mor-gage interest in. the aforesaid mortgage, 
filed the said suit for redemption and for possessicn of the plaint sci.edule properties. 
The plaintiff’s casc is that he is an agriculturist and that if the provisions. of the 
Madras Agriculturists ReEef Act are applied to the debt, the debt would be -dis- 
charged. "The defendants ccr.tended, in.er- alia, that the plaintiff is not an: agris 
culturist and that the suit is premature.” They also pleaded -that the plair:tiff is 
precluded. from-raising- the-plea that-he‘is an‘ agriculturist by reason. of the order in 
the application - taken by him under: the..provisions of the Madras Agiiculturists” 
Relief Act. `The learned District Munsif held -that the decision in the earlier pro- 
ceedings would not be a bar for the main inability of the suit as, according to him, _ 
the plaintiff’s right to file a suit was expressly reserved. The learned, District 
Munsif and the learned District Judge, in appeal beld that the order in the: earlier 
proceedings. would”: operate „as,i res. sjudicasa. -They also held: that the’ svit would be 
premature as, if the debt was not,scaled down, the mortgage debt -would not be 
discharged. . The plaintif. preferred: the above second appeal. - «orm: 


Mr. Ramamurthi, learned’ ‘céunsel for’ the appellant, contended before me 
that’ the view cf the Courts below'on the question of res judicata is unsound. To 
appreciate his contention, it is necessary t notice the scope cf the previous proceed- 
angs and the order- made th erein. As aforesaid, the plaintiff filed O. E. No.. 43: of 
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1941 on the file of the Court of tke District Munsif, Vizagapatam, for a declaration 
of the debt due by him. The said application was filed under rule 2 of the rules 
relating to applications tò Civil Courts for scaling down. of non-decreed debt. The 
District Munsif raised the following issues : 


(1) Whether the petitioner and his vendor are agr iculturists ; 


(2) Whether the properties mortgageg in 1873 and those’ purchaser By the 
petitioner dre the same’? 


(3) Whether this petition :s in time ? ys uk 
© (4) Whether the-debt is not liable to be scaled downs ; and os 


(5) If the debt is liable to be scaled down, wat amount, if any, is. due 
thereon ? p ef 
‘The leirned District Munsif held « on issue I that the petitioner T his vendor were 
agriculturists, on issue 2 that the >roperties mortgaged in 1873 and those purchased 
by the. petitioner are the same, od: issue 3 that the petition was in time, on: issue 
4 that the debt was liable to be scaled dewn-and on issue 5 that the amount due 
to- the respondent was only a surr of Rs. 112-4-0 with interest at 6} per cent. per 
antum ‘from 1st October, 1937, tll payment. The respondent preferred an appeal 
to the District Court, Vizagapatam. The learned District Judge definitely held 
that he was not prepared to hola cn the evidence that the petitioner was an agri- 
culturist entitled to present the petition and expressed the view that on that short 
ground the petition shoul have been dismissed. In regard to the other questions 
raised in that petition he also expressed the view that that matter could’only be 
decided in a regular suit:’ The appellant preferred an appeal against the order 
of the District Jucge to the High Court in A.A.A.O. Ne. 361 of r943. Wadsworth J 4 
‘dismissed the appeal. But in dismissing the appeal he observed as follows : 

“ The appellant has not satisfied the-lower appellate Court either that he is an agriculturist or 
that he is the owner of the whole of the nortgagor’s interest. It does not appear to have been either 
averred or proved that the persons, whc were the titular mortgagors when Madras Act IV of 1938 
came into force were agriculturists ...... In such a case, the claimant should be required to 
prove strictly his right to the rélief which he seeks: The appeal i is dismissed with costs.’ ' 
On.z perusal of the judgments of the District Judge and of Wadsworth, J. find 
it very difficult to accept the contention of the learned counsel, for the appellant 
that the District Judge as well as Wadsworth, J., left open the question whether the 
plaintiff is an agriculturist or nat to be decided in a regular suit. . The District 
Judge specifically held that the plaintiff was'not an agriculturist. Wadsworth, J. 
agrecd with Him arid pointed ont that it was not averred 'or ‘proved. that the persons 
who were the titular mortgagors- when ‘Madras Act IV of 1938 came into force were 

agriculturists. ‘Iù cismissing the appeal, the 'learnec Judge did not expressly 
reserve the other questions to- be Cecided in‘a‘suit. But it is not necessary te Aecide 
whether the Courts on the previous‘ occasion reserved questions other than’ the 
question whether the plaintiff is an ‘agriculturist or not to be -deciced in a ‘regular 
suit. It'is manifest that the question whether the plain:iff is an agriculturist has 
been finally decided against the p-aintiff. In those circumstances, the next question 
that arises is whether the: said- -fiading weuld operate as res judicata i in the present 
proceedings. The question, viz.. under what circumstanc..s the decision in a peti- 
. tion would -operate as'res judicata it: a regular suit has been ‘decid=d by Somayya and 
Yahya Ali, JJ., in Arikapudi Balacotayya v. Yadlapalli Nagayyat. There thé question 
‘was whether a decision’ of a District Court-under-séction 84 (1)'of the Madras Hindu 
Religious Endowments “Act nega-iving the contentions of the applicants that they 
and their forefathers’ were here’ litary' trustees of the temvle, would be res judicata 
in a suit filed by them for a declaration that the ¢ffice of trusteeship was hereditary 
in their family. The learned Judges-held-that the doctrine .of res _Judwata is not 
confined. to, decisions i invsuits but applies even to decisions rendered in -prcceedings, 
which.ere. not suits: To: ascertain. whether a proceeding is summary or not, ‘they 
‘haye Poa doors various tests and heli that if.the nraceelii¢ is not a summary one, 
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‘a decision therein would be res judicata & the conditions laid down in section 11, 
Civil Procedure Code, are complied witk.’ They negatived the contention that a 
proceeding under section 84 (1) of the Madras Hindu Religious Endowments 
Actis summary in nature. The fact that the District Court is bound to take evidence 
should act on the materials placed befor it by parties, should decide substantial 
questions affecting rights of parties and similar characteristics were considered 
as indicating that the proceed ngs were not summary in their natufe. In the 
present case, the object of the rules relating to applications to Civil Courts for scaling 
down of non-decreed debts is apparent. They were-intended to provide for an 
expeditious cheaper remedv for ascertainirg the debt due to the creditor. The rules 
would ‘enable the creditor to institute a -suit for recovery of the amount declared 
due to him and thereby to avoid excessive Court-fees and invite objections from thé 
debtors. The rules also would enable a debtor to pay off the debt scaled down 
instead of involving himself in unnecessary and costly litigation. To effectuate 
this purpose, the rules provide for an enquiry wherein the parties are enabled to 
adduce the entire evidence available to ‘them. The particulars that are to’ be 
given under rule 4 of the rules are those that are found ina plaint. Under rule 7; 
on the date originally fixed under rule ‘6, or on any subsequent date:to which the 
application may be adjourned by the Gourt, the Court shall after taking such 
evidence or making such enquiry as ,it may consider necessary, pass such order 
on the application as it thinks fit. This rule, therefore, enables parties to adduce 
necessary evidence. Rule g says that the order of the Court declaring the amount 
of the debt under rule 7.shall be subject to appeal and second appeal as it it were a 
decree in an original suit. Under rule :0, the Courts having jurisdiction under 
these rules shall’ be the Courts which would, have jurisdiction ‚to entertain suits 
for the recovery of the de`òts as unscaled. ` It is therefore clear from the aforesaid 
rules that they provide for pleadings, préscribe the same form in which a suit would 
have to be filed, enable the parties to adduce evidence and provide for an appeal, 
and second appeal as if the order made was a decree. I cannot hold that the 
proceedings are of a summary nature. I therefore hold following the decision in, 
Arikapud: Balakotayya v. Yadlapalli Negayyc: that the order made in A.A.A.O: No. 
361 of 1943 would operate as res judicata and preclude the plaintiff from’ raising, 
the plea that he is an agriculturist over again. No other point was argued. a 

In the result the appeal fails and it is dismissed with costs. .No leave. 

K.S. : —— i Appeal dismissed: 


IN THE HIGH COURT OF  UDICATURE AT MADRAS. -` 
PRESENT :—MR. JUSTICE SATYANARAYANA Rao AnD Mr. JustTICE RAJAGOPALAN, 


Nadar Transports, Tiruchirapalli, by its Managing Partner |. > Appellant* 
The State of- Madras, represented by the Secretary to Govern- i : 
ment, Home Department, Madras, ard others - ..- Respondents. -` 


“Motor Vehicles Act (IV of 1939), sections 64 (a) and (b)-—Scope of. i 
Sub-séction (a) of section 64 of the Motcr Vehicles Act is confined only to cases where a person 
is agg ieved by the refusal of the Regional Transport Authority to grant'a permit to him or is 
aggrieved by any condition attached to a permit granted to him. There may bea person who while 
applying for the grant of a perm_t to himself has also objected to the grant of a permit to another. 
In such a case,if the permit is refused to him he woald fulfil the conditions of both sub-sections (a) and- 
(b). ` There may be a person who though he had rot applied for a permit to himself, was a ‘person 
who provided transport facilities and o, posed the grant of a permit to another, and if the permit is- 
granted to the other notwithstarding that he did rot apply for a permit-he would be entitled to 
prefer an appeal against_the ordsr under sub-section (f).though he would not answer the descrip- 
tion in sub-section (a) as a perscn aggrieved by tke refusal of the Regional Authority to grant a 
permit. The language used in sub-section (f is restricted only to the opposition to the grant of 
a permit. -A përson, without filing any written representation objecting to the grant of permit- 
to .another might formally object to the grant of a permit and even such a person if he satisfies the 
other requirements that he is a person providing transport facilities, might possibly have a right of; 
appeal. Ra ae ee ie denen ake 
a ee et E 
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: - The discretion of the Central Roac Traffic Board-in disposing of an appeal is unfettered in the 
sense that it is open to them to consider all the grounds which were on record when the matter 
reccived the consideration before its Regional Transport Authority. The restriction in section 57 (4) 
that no representation should be considered by the Regional Transport Authority is confined to the 
hearing before the Regional Transport Authority and does not extend to the appellate authority. 
While it is not open to the appellate zuthority to consider grounds or objections not urged by 
anybody before the Regional Transport Authority the appellate authority would be free to consider 
© not only theerepresentations if any made by. the appellant but also by other parties who were 
Parties to the proceedings before the Regional Transport Authority. ‘ 


c + Letters Patent. Appeal agairst the order and judgment of Subba Rao, J., in 
W.P. No. 83 of 1951, dated goth November, 1951, to issue a writ of certiorari (calling 
for the records in the proceedings relating to G.O. R. No. 1368, Home, dated 14th 
May, 1951 and the proceedings of the Central Road Traffic Board, Egmore, 
Madras, in R. No. 44023 of A-1/50, dated roth February, 1951 and quash the same 


as illegal and without jurisdictior.. mS 
OK, Bhashyam, C. A. Vaidyalingam, T. Venkatadri and K. Ramachandra Rao for 
rd ce an ni 


. The Government Pleader (P. Satyanarayana Raju) and M. K. Nambiar for 
Respondents. f 


- The Judgment of the Court was delivered by : J 


_Satyanarayana Rao, F.—This is an appeal against the judgment of our learned 
brother, Subba Rao, J., dismissizg an application for the issue of a writ of certiorari 
to quash the orders of the State of Madras and the Central Road Traffic Board, 
dated 14th May, 1951 and roth February, 1951, respectively. Our learned brother, 
in the judgment under appeal, has set out the facts more elaborately and it will 
be sufficient to confine ourselves in this judgment to such of the facts as are essential 
for the disposal of this Letters Patent Appeal. 7 


The appellant, Nadar Trarsports, Tiruchirapalli, and the third respondents 
Shanmugham Pillai, were competitors for permits to run buses on two routes, 
route 1-A and route 8. In the first instance, the Regional Transport Authority 
issued two permits to the appellant for route 1-A and one to the respondent for the 
same route and granted one permit in route 8 to the appellant. This order was 
subsequently cancelled and there was a fresh notification on the 1st October, 1950, 
in which the number of the buses to run in route 8 was increased from one to 
two. The Regional Transport Authority granted five permits to the appellant 
for routes 1-A and 8, ie., three permits to ply three buses in route 1-A and two 
permits to ply two buses in route 8. Before the Regional Transport Authority, 
the third respondent did not make any representations against the .grant of the 
permits to the appellant. The order granting five permits to the appellant was 
the subject-matter of an appeal by the third respondent to the Central Road Traffic 
Board, which modified the order of the Regional Transport Authority by granting 
two permits for route 8 to.the respondent and restricting the appellant’s right to 
three permits in route 1-A; - There was an application to revise this order to the 
State df Madras under section 64-A and that application was unsuccessful. ‘There- 
after the appellant approached this Court with an application to issue a writ of 
certiorari quashing the proceedings of the Government. ‘The matter was heard 

by Subba Rao, J. and before him three questions were raised on behalf of the-appel- 
lant :—(1) Shanmugam Pillai, the third respondent did not apply for permits, and 
therefore, the Central Road Trafic Board had no power to issue two permits to 
him ; (2) As Shanmugham Fillzi did not file any written representation before 
the Regional Transport Authority under section 57 (4) of the’ Motor Vehicles Act 
he had no right of appeal against that order under section 64 of the said Act ; (3) 
the order of the Regional Transport Authority is vitiated by an error apparent 
on the face of the record. On all the points the learned Judge decided against 
the appellant. He found on the first point that in fact the two applications filed 
by the respondent were treated as applications. for two permits and the enquiry 
proceeded on that basis. ` This point however is not now pressed before us. 
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On the second point he ‘found that the appellant had an undoubted right of 
‘appeal as he-was an aggrieved party under section 64-A of the Act.’ On the third 
‘point he was not satisfied that there was ary error apparent on the face of the record 
ito attract the ‘jutisdiction cf this Court to quash the order of the Government by a 
writ of certiorari. 


Before, us. Mr. K. Bheshyam, the leerned_ advocate for the appellant, argued 
‘only two points. In.the first place he urged that there was an error apparent. 
«on the face of the.record ; and secondly that the respondent had no right of appeal 
against the order of the Regional Transpcrt Authority to the Central Road Traffic 
‘Board, and in any event as.he made no,representations before the Regional Trans- 
“port Authority objecting to the grant of a permit to the appellant, he was precluded’ 

‘from: raising any:ground attacking the order of the Regional Transport Pe 
„as being invalid and unjust. 


As regards the first point, it-was claimed that the statement in the order of ihe 
‘Central Road Traffic Board, that the appellant was a new entrant and that there- 
‘fore he should: not be: given permits for fiv2 buses at one and the same time, was an 
‘obvious error, as he was running buses cn temporary permits even by that time, 
and what is more, the respondent also was in a similar position, and they ought not 
to have made:any invidious distinction -becween the- respondent and the appellant 
-on that ground. In a sense the appellart undoubtedly was a new entrant, for, it 
was admitted-that before 25th April, 1949, the date of the first order of the Regional 
“Transport Authority under which two permits for route 1-A and one permit for 
route 8 were granted to the appellant, he.did not run any bus and had no’ experience 
-of bus service: The reason:that'he ‘was = new entrant was given by the appellate 
authority for -reducing the number of permits from 5 to 3 and not for excluding - 
him altogether from-the grant of permits. “They also gave as an additional reason - 
‘that the respondent was an efficient operator. For these reasons, they granted 
‘two permits for route 8-in favour of the zespondent. There is no error apparent 
on the face of that order, end the discretion exercised by the Central Road ‘Traffic 
Board cannot be interfered with by -this Court in a writ of certiorar: even if the 
grounds that have been-given in support-ef the order are such as would not appeal 
‘to us if we are considering the matter for the first time. The objection, therefore,- 
‘that the order was vitiated by an error-apoarent on the face of the record, must be 
overruled, and: we agree with the learned Judge that there is no substance in this 
contention. 


The second objection fase ‘itself inte two parts. In the first place the 
question is taised whether the respondent Aad a right of appeal at all to the Central- 
Road Traffic Board. The second aspect raises the question of the scope and” 
limit of the power of the appellate autkority in disposing of the matter. Two- 
sub-sections of section’ 64. o? the Motor Vehicles Act are relevant in this connection. 
Under sub-section (a) . 


“any person aggrieved by zhe refusal of the Provincial or a Regional Transport Authority to 
grant a permit, ör by any condition attached to a permit granted to him,” 
and under sub-section (.f.). 


th op person... - who, having opposed tae grant of a permit, is ee by the grant 
ereof...-.. 

- “may, within the nee time andi in the prescribed manner, appeal to the prescribed autho- 
rity who shall give such person and the original authority an opportunity of being heard.” 


The respondent was undoubtedly an azgrieved person as the Regional: Transport: 
Authority refused-to grant him a permit for “oute 8, and‘he would therefore be entitled 
to prefer an appeal against the order grarting a permit in favour of the appellant. 
Under sub-section (f) the respondent was a person providing transport facilities ; 
but the question is whethe> he canbe treated as a person who opposed the grant 
ofa permit. The argument urged is that under section 57, sub-sections (3) and (4) 
a person objecting: ‘to the grant of a permit to another is required to make his repre- 
sentations in connection therewith within thirty days from the date of publication 
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of, the.-application .or, the. substance thereof. in the. prescribed; manner,..and-if he- 
fails to. make-a representation. within ‘the: time. permitted: by, law, he is. precluded. 
from’ making any further, representations „to the “Regional. Transport. Authority, 
objecting to the grant: of the permit to the other, .-Of course, .the representation: 
must be made in writing before the appointed date,. furnishing also simultaneously : 
a copy to the applicant. The argument is that, as the third respondent made no: 
representation ‘before! the Regional ‘Transport Authority: objecting to the- grant of” 
a perinit in favour of the appellant. he cantiot be described as a person who opposed’ 
the grant’ of-a permit, and therefcre the respondent could not. have claimed a' right’ 
of appeal to -the Central Road: Traffic Board. | Section ‘64, sub-sections (a), and? 
(f) are-intended in our opinion to apply to different situations.” Sub-section-(a)* 
_ is confinéd only: to cases where’ a ‘person is aggrieved by the. refusal ofthe Regional! 
Transport- Authority to grant-a Dermit to him or is aggrievéd by any condition: 
attached to a permit granted to him. There may be a person while applying* 
for the grant of a permit.for himself has also objected to the-grarit of a permit to -' 
the other.. . In.such a case if the permit is- refused to him he-would fulfil.the'condi5 
tions of both sub-sections, (a) and“ f), There may be a person who though he'hadi 
not, applied for a.permit-to himself; was a person who. provided transport facilities-. 
and opposed the: grant of a permit to another, and if the. permit is granted to the. . 
other, notwithstanding that he did not apply for-a permit he would-be entitled to: 
prefer an appeal against the ard=r. under sub-section (f); though he would’ not, 
answer the description in sub-section (4). as.a person aggrieved by the refusal of the. 
Regional Transport Authority, to-grant a permit, ‘The language used in sub-section” 
(f) is restricted only to opposition. to.the grant,of a permit, for it’ says “having: 
opposed -the- grant of: permit.” :.It. does not say that he should be a person who.. 
made also a representation in writing opposing the grant of a:permit:to the other: 
as required by. section. 57, sub-sections (3) and (4),, A person,, without filing: any’ 
written representation. objecting to the grant of a permit to another, might.formally: 
object to the grant of a. permit.. and even ‘such a person, ifthe satisfies the other, 
requirements ‘that he is a person. Sroviding transport, facilities, might possibly- have- 
a right of appeal. The view-taken therefore by,Subba Rao, -J., that the, third res:; 
pondent had ‘a right of.. appeal under sub-section. (a) in , the present case is- 
undoubtedly correct. Alte SP BO ee a ro : pe ae 


z 


`., There remains the further question, whether, in urging the: grounds in the: | 
appeal, the 'respondent' was confired to’ the represeritations, if any, made by-himn and? 
whether the power of the appel.ate authority in considering the grounds urged 
against the order is to be. confined only to the representations, .if.any, made-by the- 
respondent’ before the Regional Transport Authority or, whether the appellate; 
authority has unrestricted powers.to deal with the appeal and consider the grounds: 
available in the records which required ,reconsideration. The right of appeal is 
conferred upon an’ appellant, and the, power of the appellate:authority is not res-- 
tricted in any manner either by the provisions of section 64 or ‘by: any. of the rules* 
-made under the power conferred, by the,Act. The last clause of séction 64 says 
that the appeal should. be preferred within” the prescribed time and in the prescribed 
manner to the prescribed authority, and the prescribed authority, in this case, the- 
Central Road Traffic Board, shoul give such person, i.e., the person who i$ aggriéved: 
. by the order, t.e., the appellant before it, and the original authority, i.e,, the Regional. 

Transport Authority, an opporturity of being heard. ‘‘Prescribed ”? means-of course: 
prescribed by the rules made under the Act and there are no rules made ‘under, the- 
Act so far as we are able to sée (and our attention was not drawn to any rule) which- 
restricts the powers of the appellete authority in ‘dealing with the matter „and ;con-- 
finesit only to the grounds, if any, urged by the aggrieved person, befo.e the Regional 
Transport Authority. The opportunity to be given no doubt, is restricted to the- 
person who is aggrieved by the order, i.e., the,appellant and the original authority ;, 
but if a permit was already granted to a person, it will be opposed to all principles. 
of natural justice to cancel that. permit without giving the grantee an opportunity, 
of being heard.. It is perhaps for this reason we are told that,the uniform. practice: 
adopted by.the Central Road Treffic Board is to, issue notice to the person.to whom, 
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the Regional ‘Transport Authority has granted a permit and. that, procedure we- 
think is the proper procedure. Thè restriction) in section 57 (4) that no represen=- 
tations, should be considered by the Régional Transport Authority is confined in’ 
our opinion’ to the hearing beforé the Regional Transport Authority; and’ it does 
not extend ‘to: the appellate authority. W=donotthereby mean thatit is opento the- 
appellate authority to consider grounds or objections not urged by anybody before the: 
Regional Transport Authority, but even i= one-person-urged objections to the grant’ 
of the permit, it would be open to another person who had not urged those objec-- 
tions to take advantage of them and nige them as grounds of. appeal before’ the- 
„appellate authority, and the appellate authority would be free to consider. not only’ 
the representations if any made by the appellant but also by other parties who were; 
parties to the ‘proceedings before thé Regional Transport ‘Authority, _ In -other- 
words, their- discretion is unfettered in the sense that it is open to them to consider, 
all the grounds which were on record whea the matter received consideration before* 
the Regional Transport Authority. We think thereforé that ‘the contention that’ 
the -respondent was not entitled to raise che objections which he faiséd before the- 
Central Road Traffic Board,-as he did not raise them before “the Regional* 
Transport Authority cannct be upheld. In the result the Letters Patent Appeal is. 


dismissed with costs Rs. 2&0. 
V.P.S: 
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._. Present :— MR.. P. Vv. -RAJAMANNAF, Chief “Justice, MR. Justice ‘CHANDRA: 
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Civil Procedure Code (V of-1908), ‘sections 109 ard 110, Order 45,:rules 2, 3 and 8 and Constitution of 7: 


India, Article 133—Appeal to Suprene Court —IF lies az of right, where there is variation of decree on appeal by: 
the High Court—Principles. a 7 “4: ta 3s eT A a as 

If the judgment or decree cf the High Court varies the, decision of.the.lower Court in respect 
of a matter in controversy in the proposed appeal tathe Supreme Court, then there is a right of appeal ' 
not only to the person against whom ‘the -variatior has-been made, but-evén- to the party in whose: 
favour the variation has been made: But it is necessary that the matter in respect of which, there has. 


been a variation should be the subject-matter of the proposed appeal to the Supreme Court. in 


` 


A matter: in controversy cannot. be_split up ‘er analysed or dissected into ;component parts or 
arbitrary divisions. . The true.test will be te determine the nature of the dispute or controversy. :, 


If the matter in respect of waich there has been a variation is not subject-matter of the proposed; 
appeal, thén such variation would not confer a r-ght of appeal.. As regards: matters unconnected, 
with the matter in respect of wh:ch there has beer: a variation ex hypothesi this will be-the:casé when 


the variation has been completely in favour of the applicant.’ 


If the requirements of pecuniary valuation-are satisfied, applicant is entitled as of right to leavé 
to appeal to the Supreme Court ifthe decree ‘of the Court of the first instance is modified substantially 
by the decree of the High Court, where the matter-in respect of which it'has been 'modified is á matter: 
in dispute before the Supreme Court, irrespective cf the fact whether the modification is in fAvour. of” 
the applicant or not-and although no substantial question Of law is involved. But if the modification 
is in respect of a matter not comprised in the subject-matter still in dispute on appeal to the Supreme. 
Court, the applicant is not entitled to leave as of right. `~ oes Tee Pian ene ee 


on 


[ Case-law considered and explained. ] en ae . r ; 

Petition under sections 109 and rro, Civil Procedure Code and Order 45s: 
rules 2;.3 and8, Civil Prccedure Code and Article: 133 of .the Constitution of? 
India,:praying that in thé-circumstances stated: therein and in’ the Memo. of. 
Grounds of Appeal in the Supreme. Court, the High Court will be pleased, to: grant, 
leave to the-petitioner to appeal to-the-Supreme Court against the decree ‘in Appeal. 
No. 253 of 1947 preferred to the High Court against the decree in O.S. No. 43 of 
1946 on thie file of the Court of the Subordinate Judge of Eluru.. .- `, 

* C. M. P. No. 7265 of 1951. > > aa ` 7th March, 1952.. 
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Ch. Sankara Sastri for Messrs. Ch. Suryanarayana Rao and Ch. Ramakrishna Rao for: 

Petitioner. vhs Š 

P. Satyanarayana Raju (The Government Pleader) for Respondent. 

The Court (Subba Rao and Panchapakesa Ayyar, FJ.) made the following ORDER- 
or REFERENCEt TO'A FuLL BENOS :— 

Order bf the Court was pronounced by 
` Subba Rao, 7.—This is an application for leave to appeal to the Supreme Court 
of India ùnder Article 133 (1) of the Constitution of India. The respondent insti» 
tuted O.S. No. 43 of 1946 on the file of the Sub-Court, Elury, for a declaration 
of his title to the plaint schedule properties. He claimed the properties under a 
Will, Ex. P-1 alleged to have been executed by one Sambamurthi. The first 
defendant set up another Will, Ex. D-7 alleged to have been executed by Samba- 
murthi in his favour. The trial Court held that Ex. P-1 was the last Will and 
Testament of Kalla Sambamurthi and that Ex. D-7 had not been proved to 
have been executed by Sambamurthi in a sound disposing state of mind. The. 
High Court confirmed the findings of the Subordinate Judge, except in respect 
of a relief granted to the plaintiff for an account by the first defendant for certain 
amounts belonging to Sambamurthi. The High Court deleted that part of the 
decree. ‘The result was that there was a modification in favour of the defendant. 


The first defendant filed this application for leave to appeal against the decree 
.of this Court. In the petition he seeks to question the findings of this Court affirm- 
ing those of the Subordinate Court to the effect that Ex. P-1 was executed 
by Sambamurthi, and that Ex. D-7 was not executed by him. The value 
.of the subject-matter of the suit as well as that involved in the appeal is more than 
Rs. 20,000. On these facts, the question is whether the first defendant is entitled 
‘to prefer an appeal as of right, even without a substantial question of law being 
involved. Learned counsel for the respondent contends that the decree of the 
High Court did not affirm the decree of the Subordinate Court, as it modified 
the decree, whereas learned counsel for the petitioner argues that as the subject- 
_imatter of the appeal now relates only to that part of the judgment or decree which 
affirmed that of the Subordinate Court, it cannot be held that the decree of the’ 
High Court to that extent is not one of affirmance. 


In Gangadara v. Subramania} a Full Bench of this Court consisting of Leach, om J., 
Lakshmana Rao, J. and Rajamannar, J., held that in a case where the plaintiff 
claimed eleven items of property, and the first Court gave a decree in respect of 
some but the appellate Court dismissed the suit in regard to those items also, the 
decree of the appellate Court was a decree of variance even in regard to the findings- 
affirmed by the appellate Court. After the Full Bench decision, Wardsworth 
and Yahya Ali, JJ., held in Lakshmanan Chettiar v. Thangam* that where there is a 
slight variation of the decree which is wholly in favour of the proposed appellant 
and about which, he has no grievance and in regard to other matters the appellate 
decree has affirmed the decree of the trial Court, the decree is in the main one of 
affirmance within the meaning of section 110 of the Civil Procedure Code. In 
Viraraghava Rao v. Narasimha Reo Zamindar Garu? the facts were: A suit for eject- 
ment of the defendants from a picture house was decreed and a decree for damages 
was also passed in favour of the plaintiffs at the rate of Rs. 200 a day from a parti- 
cular date to the date when defendants might hand over possession. The High 
‘Court agreed with the trial Court as regards ejectment, but as regards the quantum 
of damages the decree of the lower Court was modified in favour of the defendants 
in'certàin ways. Both the subject-matter of the suit and appeal exceeded Rs. 10,000. 
On those facts the learned Judges, relying upon the Full Bench decision and that 
of the Judicial Committee reported in Annapoorna Bat v. Ruprao*, held that an appeal 

ce ge 
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lay to the Judicial Committee—then Raghava Rao, J., in an elaborate judgment; 
considered’ the entire case-law on the subject and came to the conclusion, on a 
strict interpretation of the provisions of section 110, Civil Procedure- Code, that 
an appeal. would lie to the Privy Council, even though the variation, however 
little it might be, was in favour of the person who sought to prefer an appeal 
to the: Privy Council. 3 i 

We have heard arguments at some length, but we feel that we need not introduce 
Turther confusion by adding one more judgment. In our view, whenever a Bench 
is inclined to differ from another Bench, it`is advisable to refer the matter imme- 
diately to` a Full Bench. Otherwise, the conflict of Bench decisions will neces- 
sarily lead to confusion in the public mind and in the subordinate Courts. We 
therefore feel, as the aforesaid two Bench decisions speak-in different voices, that 
this is a fit and proper case for referring the following question to a Full Bench : 


“ Whether an appeal wil] lie as of right to the Supreme Court from any judgment, decree or 
final order of tbe High Court ifthe decree of the first Court is modified in favour of the applicant 
but in other respects confirmed and if the requirements of the pecuniary valuation are satisfied but 
no substantial question of law is involved.” 


The"papers will be placed before the learned Chief Justice for constituting a Full 
Bench. 
‘Pursuant to the above order the petition coming on for hearing, before a. 
Full Bench.t 

Ch. Sankara Sastri, Ch. Suryanarayana Rao ard Ch. Ramakrishna Rao for Peti- 


tioner. 

P. Satyanarayana Raju (The Government Pleader) for Respondent. 

The Judgment of the Court was delivered by i l ; 

The Chief Justice —This application for leave to appeal to the Supreme Court 
of India against the judgment and decree in Appeal No. 253 of 1947 on the file of 
this Court originally came. on before Subba Rao and Panchapakesa Ayyar, JJ., 
who had disposed of the appeal. The learned Judges found there was a conflict 
of decisions of Division Benches and have referred the following question ‘to a 
Full Bench : 


“ Whether an appeal will liz as of right to the Supreme Court from any judgment, decree or 
final order of the High Court if the decree cf the first Court is modified in favour of the applicant 
but in other respects confirmed and if the requirements of the pecuniary valuation are satished, but 
no substantial question of law is :nvolved.” : 

To understand the sccpe of the question referred, it is necessary to mention 
the relevant facts. Appeal No. 253 of 1947 arose out of a suit O.S. No. 43 of 1946, 
instituted in the Court of tke Subordinate Judge of Ellore by the respondent to this 
application, Chelamayya against the applicant, Subba Rao and five others for a 
declaration that a will dated 23rd December, 1944, (Ex. D-7), alleged to have 
been executed by Kalla Sambamurthi in favour of the first defendant, Subba Rao, 
was false and forged and that the first defendant obtained no rights thereunder 
and for possession of the properties set cut in schedules B and C to the plaint, for- 
recovery of mesne profits acd for directing the first defendant to render an account 
of the monies of the deceased Sambamurthi in his hands. The respondent relied 
upon another will (Ex. P-1) alleged to have been executed by the said Sambamurthi 
in his favour of 28th November, 1944. The learned Subordinate Judge decreed 
the suit holding that Ex. D-7 was not a true will and that Ex. P-1 was the last Will 
and Testament of the said Sambamurthi. That decree in so far as it is material 
runs as follows : 

“ (1) The plaintiff do recover possession of the plaint B schedule properties from the defendants, 

(2) The plaintiff be not entizled to recover possession of the C Schedule properties, 

(3) The first defendant do render an account of the monies of Sambamurthi in his hands.” 
än the appeal to the High Court from this decree by the first defendant (Appeal 
"No. 253 of 1947) this Court set aside the decree of the trial Ccurt in so far as it 
granted the relief of accounting against the first defendant but upheld the finding 
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of the trial Court as regards the wills. The result was that the decree of the lower’ 
Court was modified by deletion of the clause relating to accounting:; The first. 
defendant, the appellant in appeal No. 253 of 1947, seeks to appeal to the Supreme 
Court against this decree. It is common ground that the value of the subject- 
matter of the suit in the-Court of first instance as ‚well as the value of the subject- 
matter in disupte on appeal to the Supreme Court is upwards of Rs. 20,000.. :It is- 
also clear,*and the learned Judges who made the reference proceeded on ‘the footing 
that no substantial questions of law were involved in the appeal, 


- The provision which now embodies the right of appeal to the Supreme Court 
is Article 133 of the'Constitution. -Clause 1 of that Article runs thus :. , 

“ An appeal shall lie to the Supreme Court from any- -judgment, decree or final Grier in a Civil 
proceeding of a High Court in the terricory of India,if the High Court cerned- (2) that the amount 
or value of the subject-matter of the dispute in the Court of first instance and still in di spute on appeal 
was and is not less than twenty thousand rupees or such other sum as may be specified in that behalf 
by Parliament by law; (b) that the judgment, decree or final order involves directly or indirectly’ 


some claim or question respecting property of the like amount or value; or (c) that the case 
is a fit one for appeal to the Supreme Court ; 


and where the judgment, decree or final order appealed from affirms the decision of the Court 
immediately below in any case’ other than a case referred to in sub- clause (c) if the High Court 
further certifies that the appeal invclves some substantial question of law.” 


Substantially this reproduces th=' provisions of sections 109 and 110 of. the Code 
of Civil Procedure as they stood on the date of the commencement of the 
Constitution. ; 


The only alteration which needs notice is that instead of the words “‘ the arabe 
or value of: the subject-matter of the suit in the’ Court of first instance” which. 
occurs in section 110 of the Code of Civil Procedure we have the words ‘ the amount 
or value of the subject-matter of the dispute in the Court of first instance” and in: 
lieu. of the words.“ and the amount or value of the subject-matter in dispute om 
appeal ” the following ponds were substituted ki “and still in Papui on: 
appeal. H 


The decision of the questior. now referred to us depots upon the construction 
of the following words in Artic-e 133, namely : r 


“ Where the judgment, decree or final order appealed from ‘affirm the decision, of the Court 
immediately below.” - 

Though the words apparently look clear and simple, there has been not a little ` 
divergence of judicial opinion zs to their construction. Difficulties have always 
arisen on account of the peculiar facts of each case and not often the decision in: 
each case has not been completel7 unaffected by a consideration of the reasonableness 
of the conclusion which. would fellow on the adoption of one or other, of the possible 
constructions. Fa an 


’ T think it is al to refer to the leading decisions of this Goot on this 
question. Ishall first set out the actual decision in each of ‘the cases without 
commenting on the observations in the several judgments and then try to. ascertain: 
if there is a ‘real conflict in principle and if there is, on what point or points : 


The earliest case to which I need refer is that in Perichiappa Chettiar v. Nachiappan?: 
In a suit for account against an agent the plaintiff valued his claim‘at Rs. 40,000. 
The trial Court passed a decree in favour of the plaintiff for Rs. 5,682. Against 
this decree the defendant appealed to the High Court and the plaintiff preferred: 
a’ memorandum of cross object-ons claiming a decree for a further amount. He 
valued his memorandum at Rs. 20,000. The High Court allowed the defendant’s 
appeal in. part and reduced the amount decreed by the trial Court by about Rs. 4,000, 
allowed the cross objections preferred by the plaintiff only to a small extent of 
Rs. 150 and dismissed it in respect of the remaining sum of Rs. 19,850. The plaintiff 
applied for leave to appeal to the Privy Council. It was held by Reilly and 
Ananthakrishna Ayyar, JJ., that the plaintiff was entitled-to leave as of right under 
section 110 of the Code of Civil Procedure. It may be observed here that-the 
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decree of the trial Court was for a certain amount of ‘money ascertained as a result 
of taking an account. The High Courts decree was for a different amount. 


The next case is Venkitasami v. Sekkudi}. ‘There was a suit on a mortgage 
bond executed by the first and fourth def&ndants,'one of the sons and the widow 
of a deceased Hindu. The suit was brought not'only against th m but also against 
the second defendant who was another son of the deceased’ and the third defendant, 
the son. of the first defendant. The trial.Court passed a decree for the fill amount 
‘claimed against the first and fourth defencants. - The second and third defendants 
‘were held liable only for a small portion of the debt: The plaintiff filed an appeal 
to the High Court’ against'all the defendants. The ‘High Court confirmed the 
decree of the trial Court as against defendants 1, 2 and 4; but reversed the decision 
-of the lower Court: as regards the third defendant and held that his share in the 
joint family properties was liable almost for the:full amount claimed.. “The plaintiff 
-applied: for leave ‘to appeal to His Majesty in:Council against the judgment of the 
H gh Court inso far as his claim agains’ the second defendant was disallowed. 
He had already obtained practically all he claimed against defendants 1, 3 and 4. 
It was held: by .Wenkatasubba Rao and Cornish, JJ., that -the application was 
‘unsustain able inasmuch as the decree against the second defendant’ was one of 
' .affirmancie and there was no substantial cuestion of law involved. - 


In Vellayya v. H. R: E. Board, Madra:*, the petitioners in the application for 
leave to appeal had: claimed. title ‘to five plots bearing: distinct survey numbers. 
‘The Court of first instance held that these five items belonged to the deity and 
not to the petitioners, who were the Archakas. On appeal the High Court upheld 
the petitioners’ claim as regards two of the items but confirmed the decision of the 

‘Court below as regards the remaining three items. The appeal to His Majesty 
‘in council therefore related only to the three items, as to which the High Court’s 
‘decree had affirmed ‘the low. r Court’s decision. It was held by Venkatasubba Rao 
and Abdur. Rahman, JJ., that leave could not be. granted as the decree of the High 
‘Court must be deemed to heve affirmed the decision ofthe trial Court and there was 
no substantial question of law involved... . > ‘ . 

- The decision in Gangadhara v. Subramania®, is that’of a Full Berch. One S 
‘filed ‘a suit for a declaration: that eleven i: -ms: of property described in the plaint 
schedule belonged to the estate of one Sundaram Ayyar and that a deed: of settle- 
ment executed. by Sundaram Ayyar’s mozher in respect of ‘these properties was 
‘void.. The plaintiff claimed the properties as the reversioner of Sundaram Ayyar. 
"The trial Court decreed the suit in-respect of six of the eleven ‘items but dismissed 
the rest of the claim. Defendants 2, 3 and 4 appealed to the High Court in respect 
‘of six items: decreed to'the':plaintiff. Th: plaintiff in his turn’ filed a memo- 
randum of cross objections claiming four' of the. five items disallowed by thé trial’ 
‘Court. The appeal was dismissed but-the memorandum of cross objections was 
-allowed and the suit ‘was cecreed in respect of ten of the eleven - items claimed. 
The second, third and fourth defendants sought a certificate permitting an appeal 
to His ‘Majesty in Council.. It was contended by the plaintiff that the petitioners 
lad a right of appeal only with: regard to the four items in respect óf which tl is: 
Court-had reversed: the: decision of the Court below, but they were not entitled: 
to.a certificate so: far as six of the-items im respect of which the High Court had: 
affirmed the decision of the lower Court,were concerned. It was held’ by a Full’ 
Bench. to which I was a party that the petitioners were entitled to a certificate as 
the decree of the High Court was not one of affirmance. l 


Lakshmanan v. Thangam*, was a case -n which ‘the decree of the trial ‘Court. 
was affirmed in tolo except for a slight veriation made in ‘the matter of certain 
debts alleged to be due by the family. ‘The application fit leave. to appeal’ to 
His Majesty ‘in Council was’ by' defendant: 1 ard 3 to g and the variance made 
by: this: Court was entirely in; their favour.: In fact, this question did not f rm. part 
a. (1936) 71 M.L.J. 580: LL.R. (1937) 3. { 
Mad. 121. : 


1946) 2 M.L.. J. 69: LER. (1947) Mad, 6 (F.B,). 
2. ‘(1938) 1 M.L.J. 487. = 


4 HOA R. (1947) Mad. .744, 


370 2% _ THE MADRAS LAW JOURNAL REPORTS, :. 0.0% [1952 


of ‘the subject-matter, in dispute in the proposed appeal, which was. confined to 
“certain properties ini Schedule C with rcgard to which the High Court completely 
affirmed the decree of the trial Court. The learned Judges, Wadsworth, O.C.J.,. 
and ‘Yahya Ali, J., considered that the decrec of the High Ccurt with regard to the 
matters -on appeal tothe Privy Council was one of affirmance -within the meaning, 
of section 110'of the Code of Civil Procedure. ale oa 
The fast of the reported .cases on the point is Viraraghava .Rao v. Narasimha 
Raol. In this case the suit was for eviction of the defendants’ from a picture house 
and for damages. . The’ defendants resisted the suit mairly on’.the ground ‘that 
they were entitled to the protection giver. to. tenants under the Madras Rent Control 
Act. The trial Court negatived the defence and decreed the suit in faveur:of 
the plaintiff with damages at the rate of Rs. 200'per day. . There was an ‘appeal 
by the deféndants in which the High Court agreed with the ‘lower Court that. the. 
defendants were not tenants, b2t-on the quantum .of damages’ the lower Court’s. 
decree was modified. in’:favour. of the defendants by a reduction .of the rate from. 
Rs. 200'to Rs. 50- per.day.. ~The defenéants applied fer. leave'.to appeal to’ the- 
Federal Court. It was held by: Horwill and Raghava Rao, JJ., that they were- 
entitled .to get leave as of righ= even though no. substantial question of law ‘was: 
involved in the appeal, as the decreé of the High Court was. not one of -affirmance.: 
The. proposed appeal was in respect: hy. both, damages and eviction. vo : 7 


“All the above décisions -as-well-as other decisions dealing’ with: this question 
almost invariably refer to the ruling of the Privy Council in Annapurnabai v. Ruprao® 
In that case the suit was fer recovery of possession of certain properties: on. the 


Procedure. whether, any subszar-tial question of. law. -was involved. But ‘having 
regard to- the concurrent finditigs-{He petitiorers-destred to appeal only. with regard. 
i . Special’ 
In 
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en ntion of the petitioners’ ‘counsel -as,to the“effect of" 


bee 


From this cryptic, judgment much’ has been sought to be inferred by the ‘Courts 
in-Indiay, To my mind.;the orly principle. which that.ruling. established jis that: 
if in respect of a matter:in coniraversy. between the parties there has been a variation- 
by the High Court jin fayour.ofeither‘party then ‘it is not-permissible to dissect the- 
matter into two artificial parts; namely, ‘the part in respect ‘of which there has been. 
an affirmance and the ‘part.as.regards which there kas-not -been.--‘This-artificiat. 
E {2949} 2M.L.J.943 2 L.L.R. (i910) Mad. 381, 969 (P.C.). AS 
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dissection was the basis adopted in the earlier case of Raja Sree Nath Roy . Bahadur 
v. The Secretary of State for india in Councill, and it must be deemed to have been over- 
ruled by the Privy Council’ If there is one single claim, say, for maintename 
or damages or fcr the reccvery of propery based on a particular title and the trial 
Court passes a decree granting the plamtiff e partial relief and on appeal the 
High Court medifies the decree by altering the relief; then there is a rignt of” 
appeal without any substantial questicn of law being involved in the case. This 
variation need not be against the party applying for leave. It may be in his favour, 
tkLcugh not entirely in his favour. This was all that was decided in that case; 
One important fact must not be overlocked in applying the principle laid down 
by the Privy-Council in that case and tkat is that the matter in respect of which. 
there had been a variation was a matte: still in dispute and formed part of the- 
subject-matter of the appeal tc the Privy Council. © 


: Now, in my opinion, there is 20 real conflict between any of the decisions, 
as such of this Court merticnec by me.above apart from abservations made.in. 
them. Every one «.f these decisions can be supported by the application of certain. 
common principles. These principles mey be briefly stated thus : ' 


(1) If the judgmert or decree of the High Court varies the decision of the 
lower Court in respect of a matter in controversy in the proposed appeal to the 
Privy Council, then there is a right of appeal not only to the person against whom. 
the variation has been made, but even to the party in whose favour thé variation 
has been made. But it is necessary that the matter in respect of which ‘there has 
been a variaticn should be the’ subject-matter cf the proposed appeal to the Privy- 
Council. f , EaR ma 

.(2) A matter in controversy canno: be split up cı analysed or dissected into 
component parts or arbitrary divisions. The true test will be to determine ` the 
nature of the dispute or controversy. ` i y 


(3) If the matter in respect of which there has.been a variation is not the 
subject-matter of the propesed appeal, then such variation would not confer a right 
of appeal. As regards matters unconnected with the matter in respect of which. 
there-has been a variation ex hypothesi ths will be the case when the variation has 
been completely in. favour of the applicant. `. fo yi Ws ee 
"> -Every one of the decisions.can be justified by an application of the principles, . 
I have set out. In Perichiappa -Chettiar x. Nachiappan®, there was only one matter- 
in ‘controversy, namely, what was the amount due to the plaintiff from the defendant, , 
his agent. -The trial Court found that Rs. 5,682 was the amount due whereas 
the High Court ‘decreed-2 different sum. There was therefore a clear variation 
in respect of the matter on appeal to the Frivy Council. In Venkitaswami v. Sekkuiti3- 


second and third defendants. On-appezel the Higt Court confirmed the decree- 
in so far as defendants 1, 2 and 4 were concerned, but reversed the decisien of the 
lower Court as regards the third defendant. This reversal was in favour of the 
plaintiff. The subject-matter of the proposed appeal to His Majesty in Council 
was the plaintiff’s claim against the second defendant only. -The question therefore- 
was the liability of the second defendant. So far as that was concerned the decree 
of the High Ccurt had adirmed the decision of the trial Court. There was no 
doubt a variation made by the High Court, but that was in respect of the, third 
defendant against whom tke plaintiff obteined all the reliefs that he could and was’ 
satisfied with such relief. Therefore the p-aintiff’s claim as against the third defend- 
ant could, not be and was not a part of the proposed appeal to the Privy Council. 
The learned Judges held that so far as the second defendant was concerned, the 
decree of the High Court was one of affirmance. Velayya v. Hindu Religious Endow-; 
-ments Board, Madras‘, may. at-first sight appear. to-strike- a-diflerent ncte. —But on 
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‘ai closer analysis it will be evident that this decision also can be explained’ i in the 
Tight of the principles set out above. “~ In. that case no doubt the pétitioners’. had 
‘claimed title to five plots of land; but they based their title‘on the same grant. ~The 
plea ofthe contesting defendants was, that the grant was in favour of the deity and 
not the’ petitioners who were the: Archakas. The question, therefore’ ‘related 'to 
the construction’ of the grant, namely, whether the grant was to the deity’or to: the 
‘Archakas:.* The High’ “Court” agreeing with the Court ‘below held that ‘the’ grant 
was to the deity. But they exclided two’ of the five items on ‘the ground that they . 
had: been. inadvertently included owing to a mistake- and that the ‘grant did not 
‘comprise them. ` So, cn the question in controversy, ‘namely’ whether the grant 
“Was to'the’ Archakas or te the deity ‘theré was an‘affirmance ofthe decision of the 
‘Court below. “The application. fr leave was therefore rightly ‘dismissed: ` Tt may 
.also be observed that the two iters in respect of which the High Court had’ allowed: 
the appéal did'not form part of the subject-matter of, the appéal to the Privy Council: 
In- the Full. Bench case in” Gengadhara v.- Subramania+, the matter ‘in controversy 
‘was as regards the.properties: whch ‘belonged to thé estate, of the last male holder. 
Eleven items were claimed to belong te his estate... The trial Court held. that. six 
‘of the said items belonged to the estate. But on. appeal, ten of the, items were held 
‘to belong ; to the estate, "The, defendant’ s application ; for leave ‘was ‘granted, ‘because 
there had- been, a variation ‘by, he, High ‘Court cf! the decree of the trial Court. i 
“Though, ‘there: were, several items the matter in controversy must be deemed. to be 
only, One, viz., wiat, were the properties belonging to the deceased ‘holder. ‘Tt 
. thay, be; remarked in passing . thet there was.a prayer in. the ‘plaint ` that a deed 
. of settlement executed in respec of these properties was void. The settlement 
coveréd all these. items, but the only controversy was whether the settlement was 
‘vcid-in ‘part or entirely. There Was a variaticn. on this question and thérefore 
it ‘was held’ that the ‘petitioners were entitled to leave to appeal. ‘Here’ again, 
the matter in controversy was ako the subject-matter of the ` appeal to the' Privy 
Council.: In Lakshmanan v. Thangam?, though there: was a variance made: by the 
High Court the matter sin respect of: which: there:was a.variance did not form part 
ofthe subject-matter! iv: dispute: in’the proposed. appeal: The learned Judges 
therefore ‘refused. to grant leave. ¿In Veeraraghava.Rao v: ‘Narasimha Rao*,,one : of, 
the matters in ccntroversy, whick however was also’ included in. the: subject-matter 
-of the proposed appeal, was the quantum of damages, and there had been a variation 
.as-to,this.. The petitioners were therefore entitled to: leave ‘as of right. ae 


It will thus-be seen that‘ncne: cf ‘the decisions as‘such i in- the’ ‘cases: above: cited i is 
‘in’ conflict with'the others. Tarir ihentire dgreenient with: the’ following statement, 
-of the'law on ‘the: point’ by Yaha ‘Ali, J.,-whe- delivered’ the: jidginent on ‘ behalf 
“of thë Division Bench ‘in ‘Lakshinznan, v? Thangam®: "°° 
© elah a when the’ appellate détree modifies the original‘ ‘decree upon a single point and that 
oaol. in the appellant’s favour 'so that he has-no further grievance -iñ the'matter, he cannot have 
because cf that modification, ‘a right of zppea’ on-other, points on which the Courts have concurred; 
-without showing that'there is a substantizl question of law involved.” " 
... The decision in, Veeraraghava- Rao v. Narasimha Rao3, can be. sopoae. on the 
basis of this legal position., In facz of the,twolearned Judges: cne of them; Horwill, J., 
-expressly acçepted -and followed, the rulirg in- Pa hmanan v. Thangam?. . The other 
‘learned Judge-Raghava.Ras; J..said: >, no loni ee, i 
.. ee «it goes without saying that even on the ‘narrower view, sagated by this ‘Court’ in 
Staion v. Thangam?, which is what my, learned brother.is prepared . to accept .the applicant, is 
-éntitled to the certificate asked for, bécavse this i is not a case of complete variance of the lower- Court! s 
-decree on thẹ question of damages, whch leaves no further grievance i to he agitated i in this’ regard 
‘before a higher tribunal”, o ș.a) Eat 
i9 It onlyvemiains to consider tke obséryations of Raghava Rä, J- ia ‘Veeraraghéva 
Rao v: Narasimha’ Rao®, ‘on ‘the construction of ‘the: provision under’ discassiéa. ` At 
‘thé nutsot T may’ sav, ‘that T entirely agree with him that in’ construing" a statutory 
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provision specilations ought not to enter about what’ the Legislature may or may 
not have intended apart from what. it has expressed by the . language -that it has 
employed.’ I am also.of.opinion that Courts cannot’add tc ‘the language actually. 
employed ‘and thus ‘give an -urnwarranted" extension ‘ to’ the ‘scopé ‘of a statutory 
provision. At the same time I do not think that the Jetter’of thë statutory ‘pro- 
visions should compel a Court to an unredsonable construction if it is possible to 
take a reasonable view by’ taking the letter ofthe provision along with its substance. 
For instance, take a case where the High Court confirms substantially the decision 
of the Court below but makes a formal modification or corrects an inadvertent 
error, practically on the consent of both the parties, even then, applying the letter 
of the aw should we hold ‘that the judgment 3f this Court is not a decree of affirmance? 
I am not clear if the view of the learned Judge is that we should ‘hold so because 
of the decision of the Privy Council in Antapurnabai v, Rupraot, I think one should 
not construe the short pronouncément.of Lord, Dunedin in that.case as, if it were. 
in itself a statutory provision. That prorouncement must be understood. having 
regard to thé facts of that case, and so understood, I am of opinion that Rankin, 
C.J.’s view in’ Narendra Lat v: Gopendra*, 3 logical, simple and reasonable and not 
“illogical, laboured and rot particularly. well reasoned’; as Raghava Rao, J., 
thinks (see page 395). ‘With all respect to that learned Judge, I do not agree with 
him that, Rankin, C.J., was in ary way delimiting the ‘effect of the’ Privy 
Council decision in a mariner not warranted by the' plain language of their Lord-' 
ships. I do not alsc.agree with him thaz the reasoning. in Perichiappa Chettiar-v.. 
Nachiappa® is in any way -iaconsistent with the view of Rankin, C.J., in Narendra 
Lal v. Gopendra?. That rezsoning nust again be taken with the facts of the case 
before the learned Judges.: . The learned Judges repelled the attempt to construe’ 
the last clause of.séction 110,of the Code;=f Civil Procedure, as if it'ran :. an 

- “ Provided that so/far as the decreé or final'a@der appealéd from*in respect-of any separable’ 
part of the case affirms, etc., and chat if that part in-olved no substantial question of: law it should be.. 


excluded in calculating the necessary Rs. 10,000.27, - T i : ‘ 

So far I -am in entire agreemient.: -But I do.Tiot sce how ‘it follows from the 
reasoning in Perichiappa Chettiar v. Nachiabpa®, that a party who feels aggrieved 
by the decision of the High Court on a particular matter is entitled as of right to 
appeal to the Privy Council (or Supreme Court) in respect’of that matter on the 
grcund that: in -respect of some other mater there has ‘been a variation made by’ 
the Higk. Court, though ng substantis! question is involved as regards the matter 
in dispute on appeal to the Privy Council (or-Supreme Court). a E y 

' With all respect to’ the learned Judge ard after re-reading carefully the judgment, 

of the Full Bench in Gangadhara v. Subramazia* (and I was one of the Bench), I am 
unable to follow Raghava: Rao,-J:, when’ he says that the’ éffect of that decision is 
that it has accepted Perichiabpa Chettiar v. Nachiappa®, in: preference to ‘Venkitaswami 
v. Sekutti®. Besides I am wholly intrigued by the way-in which. that learned 
Judge disposes of the decision in Venkitaseami v.. Sekutti®. Apparently, he is not 
prepared to. hold thatthe decision’ in that-casé‘was'wrong. ‘In the face of the express 
statement of the Full Benck that there’wes'no reason to‘ question the correctness, 
of that decision -it'‘would not ‘have -been ofer tothe learned Judge to say that the’ 
decision was: not correct. ‘'Fhen, how -does hé support’ that decision. even’ on. the! 
basis of what he'calls “‘the peculiar facts of that case” P "The ‘learned Judge ‘says,:' 

“The decision in Venkitaswami y. Sekütti®, was, in other words, held correct, -because ‘the’ party, 
seeking leave,'i.2., thé plaintiff, -soùght to take advantage of the High, Court’s reversal of thé decree’ 
of the trial. Court against.the third’ defendant for making outa right of ‘appeal ‘against ‘the second” 
defendant, against whom he had concurrently lost in-both the Courts.” ela Tog nd 
I take it that this is the learned Judge’s justification of that decision’ Along side 
the above ‘rématks I shall place the following observations of the learned Judge 
TH tho next pagyao Sanaian Ean ae penetra AAE  * Lard 
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“The true view to take of the matter in the existing state of the case-law of this Court and with. 
due regard, in particular, to the Full Bench ruling in Gangadhara v. Subramania}, is.that if quoad the 
party seeking leave to appeal, the decree ‘sought to be appealed against is not one of wholesale 
affirmance, it does not matter in what particular or to what extent the variation has taken place or 
whether the variation wholly or to the extent to‘which it has gone is in favour of the party seeking 
to appeal or against him.” g E ; 

With due deference to the learned Judge I have tried to reconcile but have 
not been Able to succeed, in reconciling these two statements. 


- I am of opinion that there is nothing in the language of the statute or in- the 
ruling of the Judicial Committee in Annapurnabai v. Ruprao®, or ir. the judgment 
of the Full Bench in Gangadhara v. Subramanya+, which is inconsistent with the 
principles which I have set out earlier on in this judgment. . I think it a very 
reasonable view to take that in coming to a decision on the question of-affirmance, 
the subject-matter of the appeal to the Privy Council (or the Supreme Court) is a 
relevant factor, though it is nct permissible to dissect a matter in Controversy 
into its component parts or make an artificial division of the matter into parts and 
to hold that as regards one part there has been affirmance and as regards the other 
part there has net beeu: The matter in controversy should be taken in its entirety. 


It may happen sometimes that the subject-matter of the. appeal to the Privy. 
Council (or the Supreme Court) ‘comprises more than one matter in dispute. 
Suppose there has been a variation in respect of one of these matters only, then 
is the party entitled to leave as of right even though no substantial question of law 
is involved ? My answer is yes, because it is not open to this Court to direct that. 
the appeal should-be confined cnly to a part of the subject-matter of the proposed 
appeal. If as regards one matter in dispute the judgment of this Court is not one 
of affirmance, ther: the aggrieved party is entitled to leave. Now, itis well established 
that an appeal to the Privy-Ccuncil (Supreme Court) can only be- filed agz inst 
a judgment and decree of this Court. Even though only a portion of the judgment’ 
or decree is challenged, nevertheless, the appeal is against the judgment and decree. 
The following observations of Viscount Dunedin, make this clear : 

“The appellant’s Counsel strenuausly urged that the appeal was not against the decree, but 
only against the items in the decree. This is a complete misunderstanding. An appeal must be 


agdinst a decree as pronounced. It mzy be rested on an argument directed to special items, but the 
appeal itself must be against the decree.and the decree alone.” . (Foward Hussain v. Gendan Singh?) . 


I may give as an analogous instance the case of an admission of 2 second appeal. 
If there is a substantial question of law as regards one cf the matters in dispute, 
` this Court is bound to admit the second appeal. But it cannot purport tc admit 
it only on that peint because the second appeal is preferred against the judgment 
and decree of the lower appellate Court, vide Vattapalle Eswariah v. Vattapalle 


Rameswara Ram and others*. en f 
My answer to the question referred te the Full Bench is zs follows : 


' “If the requirements of pecuniary valuation are satisfied, an applicant is entitled 
as of right to leave to appeal te the Supreme Court if the decree of the Court of 
first instance is modified substantially by the decree of the High Court, where 
the matter in respect cf which it has been modified is a matter in dispute before 
the Supreme ‘Court irrespective of the fact whether the modification is in favour 
of the applicant or not, and although no substantial question .of law is involved. 
But if the modificaticn is in respect of a matter not comprised in the subject-matter . 
still. in dispute on appeal io.the Supreme Court, the applicant is not entitled tò- 
leave as of right.” i - : ' 


KS. | ar a na Question answered. 
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-~ IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
Present :-—Mr. Justice RAMASWAMI. ee 


P. S. Narayanaswamy || © ~ Petitioner” 
v. . f ` 

The State of Madras, represented by the Chief Secretary to the $ 

. Government ' .. Respondent. 

Evidence Act (I of 1872), sectien 124—Scope of—Application for production of documents in the custody _ 
of Governmental Department—Claim of privilege—Procedure. ae : 

On an application of a pariy for the productior of documents in the custady of a Governmental 
Department, summons should be issued to the head of the department concerned. He must there- 
fore apply his mind to the documents sought to be d:sclosed and come to his own conclusion whether 
public interest would or would not suffer by such cisclosure. He has then to claim privilege if he 
chooses to do so by means of a communication, preferably in the form of an-affidavit, claiming privilege 
and sufficiently indicating why he is claiming priviege. It is also desirable, but not indispensable 
that the records should be sent in a sealed cover througli an officer of the department claiming pri- 
vilege. The statement of the head of the department would be considered conclusive unless for 
compelling reasons to the contrary and the privilege will be upheld. In any event, itis the duty 
ofthe Court to apply its own mind as to whether -he claim is not arbitrary and capricious and if 
need be it would be open to the Court to look into the document and come to its own conclusion. 


English and Indian case-law discussed. : 


Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order cf the Court of the Subordinate Judge of Ootaca- 
munc dated 4th. October, z951, in I. A. Mo. 335 of 1950 in O.S. No. 74 of 1949 , 


Arinachalam and Jagannatha Das & Co. for Petitioner. . 
The Government Pleader (P. Saipanariyana Raju) for Respondent. 


The Court delivered the following we 

Jjupement.—This is a civil revisicn petition filed against the order made by 
the learned Subordinate Judge of Ootacarcund in I. A. No. 335 of 1950 in O. S. 
No. 74 of 1949. f 

The facts are: The petitioner P. S. Narayanaswami before us was employed 
in the Chinchona Directorate located at Ootacamund. He has been dismissed 
from service. Thereupon he has filed the suit O. S. No. 74 of 1949 against the 
State of Madras. This former dismissed amployee wanted thc provuction of a 
considerable quantity of unpublished offical. records. Therefore, summons was 
issued to the Director-who ‘is the head of this department. He looked into the 
records asked-to be produced. Then he has filed an affidavit classifying the 
records scught te be producad under two Leads, viz., those in regard to which he 
claimed privilege cn the ground that the disclosure of those documents would 
be prejudicial to public interest and those’ which might be disclosed. The records 
were sent to Court with ar affidavit: Tle learned Subordinate Judge applied 
his own mind and upheld the claim of privilege in regard to documents for which 
privilege was claimed. In regard to documents which the director had no objection 
to disclose the plaintiff stated them to be irrelevant for his purpose. Thereupon 
the learned, Subordinate Jucge has passed an order to that effect and. the present 
petition is preferred against that order. a 


: There are no merits in this petition at all because what has been done in.the’ 
lower Court ‘is in strict compliance wich section 124 of the Indian Evidence Act 
as interpreted. in leading decisions. The substance of these leading decisions can 
be summarised’ as follows. On an application by a party for the production of 
these documents summons should be issued to the head of the department con- 
cerned. That head of the department must thereupon apply his mind to the 
documents sought to be disclosed and come to his own conclusion whether public 
interest would or would not” suffer by suck disclosure. He has. then. to , claim 
privilege if he chooses to do so by means o? a communication, preferably in the 
form of an affidavit, claiming privilege and suficiently indicating why he is claiming 
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the privilege. ‘It is also desirable but not indispensable that the records should 
be sent in a sealed cover through an officer of the deparnment claiming privilege. 
The statement of the head of the department would be considered conclusive unless 
for compelling reasons to the contrary and the privilege will be upheld. But 
in any event it is the duty of the Court to apply its own mind as to whether the 
claim is not arbitrary and capricious and if need.be it would be open to the Court 
to look iħto ‘the documents and come to its own conclusion. In other .words, 
under section 124 of the Indian Evidence Act, the four stages are, summoning, 
application of the mind of the head of the\department to the.documents sought - 
to be disclosed and coming to the, conclusion .whether.the privilege. should be 
claimed or. not, communicating this claim of. privilege preferably by means of an: 
affidavit and sending wherever possible the concerned documents in a sealed 
cover through an: officer of the department claiming ‘privilege and the application 
of the presiding Judge’s mind to. the claim put forward and accepting it unless 
the claim is arbitrary'or capricious, or false. ‘The final decision. of both the depart- 
mental. head as-well as the presiding judge will be: governed by only one conside- 
ration; viz., whether the disclosure would ‘result in any injury being caused to the 
public ‘interest as the section gives effect to the principle’ that public interest must 
be paramount and private interest must give way when there is a conflict between: -~ 
public and, private interests. The only loyalty which the section contemplates 
and‘ which ‘must' undoubtedly prévail ovér private interest is the’ loyalty to the . 
State in the sense’ that public, interest must prevail over private interest and the 
disclosure of a particular document will damnify public interest and so even though 
injustice may be done to private interest it is much better that such injustice ‘should 
be done rather than public interest should be injured by the disclosure of a docu- 
ment: vide Dinbai v. Dominion of Indiat decided by Chagla, C.J. and Bhagavati, J. 


The aforesaid -principles which constitute the four stages are deducible from, 
the following decisions on this, matter which can be grouped into, the decisions 
of the Madras High Court, the decisions of other High Courts and the decision 
of the House of Lords. In Nagaraja Pillai v. Secretary of State?, a Bench of this 
Court held that the object af section 124 of the Evidence Act’ is to prevent 
disclosures to the detriment of public interests and the decisions as to such detri-; 
ment rests with the: officer to“ whom the communication is made and does not 
depend upon the special use of the word “ confidential.” The decision in Venkata- 
challa Chettiar v. Sampathu Cheitiar?, was followed., “In Secretary of State v. Saminatha*, 
Jackson, J.; held that the public officer concerned and not the Judge is to decide 
whether the evidence referred to-should’ be given or withheld and if the objection 
is taken by the proper‘person the‘ Court will not go behind it. Under section 124 
itrested exclusively with the public officer concerned to withhold or give permission 
as. heis the sole -Judge as to whether public interest will or will 'notsuffer by the 
disclosure’ though such discretion must naturally be exercised on well-established , 
principles and not arbitrarily. In Makky Moithu, In re 5, Horwill, J., on a question 
whether a certain report made by the Deputy Tahsildar of a, Government Forest ° 
to the’ Colléctor-‘was’ privileged; held that section 124 of the' Evidence Act'left it’ 
to: tle: Court':to: consider: whether the ‘cornmunication ‘was of the nature covered - 
by the section ; that is, the Court has to decide whether the’ séction can be applied. | 
If it does the.Court has to exclude, the document ifthe public; officer, concerned 
considers, that public, interest will suffer. by. the disclosure. , Where the report. was 
undoubtedly ,a confidential cocument and was not-intended to; be revealed to, the : 
public, but: only to,such persons to, whom, the ‘Collector thought, fit to send it, the | 


o 
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‘.'Phree ‘other decisions of:the ‘other High Courts may be ‘ysefiilly referred ‘to in 
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section is not dependant upon a claim of privilege being put forward. . It is the 
duty of the Judge himself to exclude the evidence. A fortiori if objection is taken 
‘it cannot be made a ground of adverse in-erence as the law allows it. In Governor- 
General in Council v. Peer Mahomed}, a Full Eench of the Punjab High Court held that 
where the privilege claimed is attached to State papers which are of an adminis- 
trative character the disclosure of which wculd be injurious to the proper functioning 
of the public services the Gourt can hold an enquiry into the validity of an objec- 
tion. But it is nevertheless true that once the Court comes to the concltsion that 
thé document relates to an affair of the State, the decision of the head of the depart- 
ment to give or withhold permission to Zs production must be accepted as final. 
Ordinarily, the head of the department will mean the officer who is in control of 
the department and in whose custody the records of the department remain: Simi- 
larly in Z. M. Lall v. Secretary of State*, it -vas held that the principle or foundation 
on which section 123 rests is concern for the public interest. If an affidavit is made 
by the head of the department that he does not wish to produce certain documents 
as they constitute unpublished official records relating to affairs of State, he is 
deposing by implication that the production of those documents will be prejudicial 
to public interest. The use of the word ‘ concerned” in relation to the head of the 
department shows that the affidavit must contain a sworn statement by the head of 
the department in whose custody the documents happen to be at the time when 
discovery and production:s claimed. 


These decisions are based upon a long line of English decisions of which the 
most important is the decision of the Hcuse of Lords in Duncan v. Cammell Laird 
& Co.2 Their Lordships have clearly laid down the principles which are embodied 
for us in sections 123 and 124 of the Indian Evidence Act: 


“ A Court of law should upkold an objection tzken by a public department, called on to produce 
documents in a suit between private citizens. if on grounds of public policy they ought not to be pro- 
duced. Documents otherwise relevant and liable to ‘production must not be produced if the public 
interest requires that they should be withheld. The test may be found to be satisfied either (a) by 
having regard to the contents of the particular documents, or (b) by the fact that the document belongs 
to a class which, on grounds o? public interest, must as such be withheld from production. It is 
essential that the decision to object should be taken by the minister who is the political head of depart- 
ment concerned and that he should have seen and considered the contents of the documents and him- 
self formed the view that on the grounds of publis interest they ought not be be produced. -If the 
question arises before trial the objection would orcinarily be taken by affidavit of the minister. Ifit 
arises.on subpoena the objectioa may in the first instance be conveyed to the Court by an official 

-of the department, who produces a certificate signed by the minister stating what is necessary, but 
if the Court is not satisfied it can request the minis‘er’s personal attendance. 


An objection validly taken’ to production on tae ground that it would be injurious to the public 
interest is conclusive. The mere fact that the mini:ter or the department does not wish the documents 
to be produced is not an adequate justification for objecting to their production. Production should 
only be withheld when the public interest should »therwise be damnified, as where disclosure would 
be injurious to national defence or to good diplamatic relations, or where the practice of keeping 
a class of documents secret is necessary for che proper functioning of the public service. Insuch a 
case the Court should not require to see the document, for the purpose of ascertaining whether the 
disclosure would be injurious to the public interest.” : 


So, applying those principles the low2t Court has correctly decided that docu- 
ments Nos. 4, 5, 7, 8, 10, 12, 14 and 17 to 20 cannot be asked to be produced and 
marked as evidence. a a 

There are no merits ĉn this civil revision petition and it is hereby dismissed 
with costs. Advocate’s fee Rs. 50. eos 


VPS. . -Petion dismissed. 


1. ADR. 1950 E.P. 228 (F.B.). 3. (1942) A.C. 624. 
2. A.LR. 1944 Lah. 209. 
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©: -IN THE HIGH COURT OF JUDICATURE. AT MADRAS. s~. - 

| Presenr :—Mr. P. V. RayaMANNar, Chief Justice anD MR. Justice VENKATA- ` 
Ce E a ee 
‘The Associated Industrial Engineers by their. Managing Partner. 00 won.. 
z 0 P: V. Padmanabha Naidu.‘  .. 0.. 72% l. ar Appellant®™ .: 
: ° D EGE o i A REN 
P. A. Jabbar Sahib and others : l Respondents. 


Companies Act (VII of 1913), Sectiozs 87-C and 270 (1)—Managing agency agreement—Provision both 

‘for a specified amount as office allowance:ard a remuneration—Validity—Termination of: managing agency which 
was for a.term of years by reason of winds-g up of company—Managing agent if entitled to damages in respect 

of office allowance and remuneration which he might have earned for the remainder of the term of agency. 7 a 

~ ` A Managing Agency Agreement c= a company which provides both for an office allowance and 

a remuneration ïs quite in accordance with the statutory provision in section 87-A of the Companies 
Act.: It cannot -be said that the:amocnt expressly stated to be payable as office allowance’is in the 
nature of a minimum remuneration. The minimum payment contemplated ‘in section 270 (1) of 

the Companies Act is something different from the office allowance. : - aapa R 


Fei 


. . When a specific'sum is mentioned-as the office allowance payable there is no reason why it should 
‘not be held to be-“ defined’. It is rot necessary that to be “ defined ” it shouldbe- described in 
detail for example by specifying the number of clerks, peons, attenders, etc. : 


Under section 87-B (f) the temeval of a managing agent shall not be valid unless approved: 
by the company resolution at a general meeting of the company. 5 j 


. A mere resolution for suspending the managing agency will not have the effect of terminating 
the agency and where the directors of -^e company wrongfully prevented the managing agent from 
being in charge of the company the’ m=naging agent~is not ‘disentitled to the office allowance 
provided for in the agreement during the period the managing agent was prevented. from being in 
charge of the company (in this case vp to the date of the winding up of the company). 


. - Ina case where the managing agency of a company is agreed -to be for a period of twenty 
-years.a condition that the business shall continue to be carried on during the period named is not 
to be implied. Where the company Eas been compelled to close down its business by reason of its 
„winding up and because of it the man=ging agency has come to an end it cannot be inferred as an 
implied term of the agreement that the company is bound to carry on business for a period of twenty 
years.. The,managing agent in such ci-cumstances cannot be heard to say that he must be paid what 
.he might have earned if the company “ad continued to. carry on business for the full term of twenty 
years. |The same consideration must also apply to the claim for office allowances for such period. . 


Case-law discussed. '  - - ms 


On appeal from the judgment and order of the Hon’ble-Mr. Justice Krishna- 
swami Nayudu dated goth Apri, 1951, and passed in the exercise of the Ordinary 
Original Civil Jurisdiction ‘of tze High Court in Application No. 1005 of’ 1951 
‘in O.P. No. 235 of 1949. 0 a aa ; tear 
: G.: Vasantha Pai for Appellant in O. S. A: No. 32 of 1951. 

S: G. Rangaramanujam and, A. G. Kamath for Respondent. 


1 


S. G. Rangaramanujam for Appellants in O. S. A. No. 20 of 1952... 

. + The Judgment’of the-Court was delivered. by the: - -. tt 

- + The Chief Justice —These two appeals are against an order of Krishriaswami 
Nayudu, J., passed on an application in the course of liquidation of a limited 
“company called the South Indian Industrial Engineering Syndicate, Limited, 
Gudiyatham. The company was registered on 12th March, .1946, with a nominal 
capital of 30 lakhs divided into three lakhs of ordinary shares of Rs. 10 each. out of 
which there was an issue of fitty thousand shares. In and by an agréement 
dated roth April, 1946, a firm known by the name of Messrs. Associated Industrial 
Engineers was appointed as Managing Agents of the Company for a period of twenty 
years on terms and conditions set out therein. The company obtained a certificate 

- for the commencement of the business on goth July. Very soon thereafter mis- 
understandings arose between P. V. Padmanabha Naidu, the managing partner 





* O.S. Appeal No. 32 of 1951 anc 
O.S. Appeal No. 20 of 1952. - 


» 21st March; 1952. 
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of the Associated Industrial Engineers, aad some of the directors of the company 
of whom the most prominent was one P. A. Jabbar Sahib. -He filed two criminal 
complaints against Padmanabha Naidu. On 1st October, 1946, Mr. Oates, one 
of the partners of the managing agency firm, wrote to the Directors of the Company 
stating that he had severed his connect-on with the firm and that the firm had 
been dissolved. Thereupon the Board of Directors resolved on 6th October, 1946, 
that in view of the criminal cases pending against Padmanabha Naidu and the 
non-receipt of the audit report and the dissolution of the managing agency firm, 
the business and all money and other trarsactions of the company by the managing 
agents be suspended till the final decisior of the disputes. Subsequently, on 11th 
November, 1946, two of the directors were constituted as a committee to carry on 
the business of the company. ‘On 29th November, 1946, this Committee filed a 
complaint against Padmanabha Naidu for wrongfully withholding the delivery 
of account books and reccrds of the company. On 6th January, 1947, two share- 
holders filed a petition in this Court for winding up the company ‘but it was dis- 
missed. On 12th April, 1947, the Committee of Directors instituted a suit in the 
Court of the District Munsif, Vellore (O.S. No. 151 of 1947) against the partners 
of the managing agency firm for a declaration that the Managing Agents were 
lawfully suspended as per resolution dated 6th October, 1946 and for an injunction 
restraining them from interfering or causing obstruction in the management 
of the company. This suit was decreed by the District Munsif on 29th June, 1948. 
But on appeal the learned Subordinate Judge of Vellore held that the resolution 
of the 6th October, 1946, was ultra vires and invalid but granted a permanent injunc- 
tion restraining the managing Agents from interfering in the affairsof the company. 
By order of this Court dated 6th December, 1949, the company was directed to be 
wound up. The two main grounds in tke petition for winding up were :— 


(1) That the company defaulted in filing the statutory report and in holding 
the statutory meeting under section 162 (2) of the Companies Act; and ; 

(2) That it did not commence business within a year of its incorporation. 
In May, 1950, Padmanabha Naidu on beàalf of the Associated Industrial Engineers, 
the managing agency firm, filed a claim before the Official Liquidator who had béen 
appointed in the winding up, proceedings. The claim was made up of three items 
as follows :— : Š . 


(1) A sum of Rs. 1,705-9-6 allegec to be the amount advanced by the mana- 
ging agency firm to the Board of Directors of the Company ; . 


(2) a sum of Rs. 29,400-5-0 being-the amount of office allowance payable 
to the managing agency firm from 1st March, 1947, to 6th December, 1949, as per 
the terms of the agreemert; and i . a 

(3) Asum of Rs. 25,000 as damages for premature termination of the managing 
agency agreement. f 
In accordance with the directions of the learned Judge sitting in Chambers, Krishna- 
swamy Nayudu, J., the Official Liquidaor, after notice to the concerned parties, 
made an enquiry and allowed the claim m its entirety. The members of the Com- 
mittee of Directors then made an application to the learned Judge in Chambers. 
for setting aside the order of the Official Liquidator allowing the claim preferred 
on behalf of the managing agents. Before the learned Judge there was no dispute 
as regards the first item of Rs. 1,705-9-5. The learned Judge disallowed the second 
item and allowed only a sum of Rs. 10.000 in respect of the third item. In the 
result he held that the Managing Agents vould be entitled to a sum of Rs. 11,705-9-6. 
Against this order of the.learned Judge the Managing Agents have filed'0.S. Appeal 
No. 32 of 1951. O.S: Appeal No. 20 of 1952 is by the Committee of Directors. 
In this judgment the Managing: Agency firm will be referred to as. the appellant 
and the Committee of Directors as the respondents. Sie : 

To ‘understand the basis of the claim of the appellant it is necessary to set out 
the material terms and conditions of the Managing Agency agreement: Exhibit P-2. 
They are:a’ follows : po at ea eke, WF 
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... Clause (1) The said appointment o7 the Managing Agents shall be initially for a period of twenty 
years from’'the date of these presents notwithstanding any change in the constitution or in the name 
and style of the said firm, its successors and assigns. `; Rae needs 

aa Clause (3), The Mandging, Agents shall, be entitled to. the . following remunerations m 


: (a) An office allowance for the firs: six months from the date of these presents a sum of Rs. ‘B00: 


\ 


(Eight hundred)-per month ; for the nex- six months thereafter at the rate, of Rs.-1,200 (One thousand. 
two huridréd) per month ; and thereater at the rate of Rs. 1,500 (One’ thousand five hundred) 
per month ;ewith a provision to-increase this allowance, from time td‘time as the business increases 
at the discretion of the Directors to a maximum of rupees five thousand. (Rs. 5,000) per month, pro- 
vided however that-the salaries, of the stat and-other expenses for the business of tlie-company shall be 
borne by the company and shall not be included in the said office allowance. are fee aes 
(b) The Managing. Agents shall also, be.entitled to a reuneration‘of 10 per cnt. (ten ,per cent.) 
of the annual nett profits of the company as defined by section 87 (c) (3) of the Indian Companies 
Act provided however that’ the Managing Agents agree to waive such portion or the full amount 
of their remuneration 'of'10 per cént.'on the:said annual nett profits, as may be necessary in any year 
in which the said annual nett profits afithe company are not sufficient for declaration of at least 6 per 
cent. (six per cent.) dividend on the paic-up share capital of-the company. ' Zoa’ : 
: (c) ‘The abovesaid remuneration shall be paid by the company to the Managing Agents during 
the period of their appointment, namely, 20 years. ` Jee WET rate Kae TAE 
Clause, (8) Except in the case of. the Managing Agents being found guilty of fraud or.gross negli~ 
gence or in cases where the law provides, the, Managing Agents shall not be liable to be,discharged 
from their office or be liable to indemnify the company or any one else, for-any acts or omissions done: 
by them in the discharge of their duties as Managing Agents of the company. In all‘such‘cases,. 
the company shall indemnify the Managing Agents for any loss ór damage suffered by them.  " _ 
` Clause (9) The Managing Agents shall also. be entitled to be indemnified for loss or damages. 
that they may suffer ‘by reason of failure or'default ‘or breach of any of the conditions herein on the 
part of the said company.” . Be eee S| gs 5 a3 i 


The second item’ of claim is nade up of two amounts: | ' ; 
(1) Rs. 1,566 as office allowance due from rst March, 1947 to gth April,. 
1947 at the rate of Rs. 1,200°per-month, and- : oS. 
-_. (2)' an amount of Rs. 47,840 being such allowance for the period from roth 
April, 1947, to 6th December, 1949,’at the rate of Rs. 1, 500 per month, © ~ 
This itemtis expressly- founded ‘on clause 3 (a) of the agreement. Prima facie the 
appellant appears to be entitled to''the amount ‘of this item:’ The company was. 
wound up onlyion 6th December, 1949 and the amount is’ claimed in respect of a 
period anterior to this date. The claim was resisted by the respondents mainly 
on the following grounds: . > AORE ne eo 


(a) that the suspension of the Managing Agency by a resolution, of the com- 
pany dated 6th October, 1946, was proper and therefore the appellant -was not. 
entitled to any remuneration orcffice allowance théreafter ;' f s a 


. (b) that the Managing Agency firm had ceased to exist when it must be 
deemed 'to have been dissolved by one of the partners severing his connection with. 
the firm ; tin, es ; ; “et oi ` , 

(c) that the winditig up of the company was due to, the negligence, default. 
and mismanagement, of the Managing Agents. , Ge ae! fa 


e 


Before. the Official Liquidator, part from these’ grounds which were contained 
in the affidavit filed by the: respondents in answer to the claim, certain other legal. 
objections were also raised. ‘These objections are founded-on the provisions’ of the 
Indian Companies Act. -The leerned Judge held that the resolution of. the. 6th 
October, 1946, purportirig to.suspend the Managing Agency was ultra vires and'in- 
valid. He further held that ‘notuitlistanding the ‘retirement of one of the ‘partners, 
Mr. Oates, the Managing Agency irm, ‘must be.deemed to have continued and there- 
fore there had been no lawful-termination by the company- ofthe services: of the 
Managing Agents. The learned Judge also. found that the winding up was not 
brought about by the negligence and default of the Managing Agents in carrying 
out their duties and that therefore the Managing, Agents had not disentitled them- 
selves to any compensation for thé termination of the contract. These findings 
‘were not challenged by the learned counsel for the respondents before us... But the 
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learned judge disallowed this item of claim because in his opinion the amount 
specified as office allowance was not in the nature of a minimum remuneration, that 
the Managing Agents would be entitled to be paid office allowance only so long 
as the company functioned and that the Managing Agents were prevented from 
being in charge of the company. i 3 


Learned counsel for the appellant contended that the amount referred to in 
clause (3) of the agreement as office allowance is really in the nature of, minimum 
remuneration. In the alternative he contended that he would be entitled to the 
amount claimed as office allowance. Both sides relied on certain proyisions of the 
Indian Companies Act which we shall now set out. Section 87-C of the Act in so 
far as it is material runs ‘as follows :— : 

“ (x1) Where any company appoints a Manazing Agent after the commencement of the Indian 
Companies (Amendment) Act, :936, the remuneration of the Managing Agent shall be a sum based 
on a fixed percentage of the nett annual profits of the company, with provision for a minimum pay- 


ment in the case of absence of or inadequacy of orcfits, together with an office allowance to be defined 
in the agreement of management. 


(2) Any stipulation for remuneration additDnal to or in any other form than the remuneration 
specified in sub-section (1) shall not be binding œ the company unless sanctioned by a special 
resolution of the company.” i ý 
‘Now it is clear that on the face of it the Managing Agency agreement provides both 
for an office allowance and a remuneration. This is quite in accordance with the 
statutory provision. We are unable to azree with the contention of the appellant 
that the amount expressly stated to be pzyable as office allowance is in the nature 
of a minimum remuneration. Section 270 (1) no doubt does contemplate a pro- 
vision being made for a minimum payment as remuneration in the case of absence 
of or inadequacy of profits. But on the language of that sub-section it is equally 
clear that this minimum payment is something different from. the office allowance. 
Besides if it is argued that this provision is n the nature of a stipulation for additional 
remuneration in a different form, then it would offend the provision of section 87 
(c) (2) of the Act. It only remains to be considered whether the appellant is entitled 
to the amount of the second item as office allowance defined in the agreement for 
management. We cannoz agree with:tne learned counsel for the respondents 
that the agreement does: not define the office allowance. When a specific sum is 
mentioned as the office allowance payable we fail to see why this allowance cannot 
be held to be defined. The respondents counsel, if we understood him aright 
wanted us to construe the word “ defined ” to mean “described in detail”. That 
is to say, the agreement should specify -he number of clerks, peons, attenders, 
stationery, etc. Counsel was unable to cte any authority in support of this cons- 
truction and we have no hesitation in refusing to adopt what appears to us to be an 
unreasonable interpretation. 


The learned judge, zs already mertioned, disallowed the appellant’s claim ' 
to the second item on the sole ground that the appellant firm was prevented from 
being in charge of the company. With respect to the learned judge, we fail to see 
how this circumstance would deprive the appellant of his rights under the agrees 
ment. On 6th October, 1946, there was no doubt a resolution of the Board of 
Directors suspending thé functioning of the Managing Agency firm as such. But 
it is important to notice tha: this resolution Jdid not purport to terminate the managing 
agency. Under section 87-B (f) the removal of a managing agent shall not be 
valid unless approved by the company Ey resolution at a general meeting of the 
company. See Ramkissendas v. Satya Charan}, Our attention has not been drawn 
to any such resolution of the company. Ir is mainly on this ground that the learned 
Additional Subordinate Judge of Vellore held that the resolution of 6th October, 
1946, was ultra vires. It is true that the ressondents made several attempts to prevent 
the appellant from acting as Managing Agents. There were criminal cases and 
an application for injunction. ` The criminal cases, however, ended in an acquittal 
of the managing ‘partner of the appellant firm. From these proceedings it is appa- 
rent that the appellant continued to have the records of the company with it. It 
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may be that there was not much business done by the company, but it cannot-be’said 
that this was entirely due to the fault of the appellant. Even assuming the appel- 
lant firm was prevented from be:ng in charge of the company it was so prevented 
by the wrongful action of the respondents. They cannot either in law or in equity 
rely on their own wrongful conduct as a circumstance disentitling the appellant 
to the office allowance during tae period when the appellant was ‘so prevented. 

Before us the argument proceeded on the basis that the managing agency. was ‘law- 
fully terminated only on the date of the winding up of the company, że., 6th Dec- 
ember, 1949. If this be so, the appellant would prima facie be entitled to be paid 
the office allowance as provided in the'agreement. It was not suggested by counsel 
for the respondents that the managing agency firm did not have its own office. 
That office was obviously different from the office of the company as is clear from 
clause 3. (a) of the managing agency agreement which refers to the salaries of the 
‘staff and other expenses for the business of the company which had to be borne 
by the company and were not included in the office allowance payable to the manag - 
ing agents. In our opinion the appellant was entitled to the office allowance for the 
period upto the date of winding up, viz., 6th December, 1949, at the rates mentioned 
in clause (3) of the agreement. The second item of the claim must be allowed 
in its favour. 


The third item of claim is by way of special damages payable to the appellant 
for the premature termination o? the managing agency. The appellant’s counsel 
expressly abandoned the appellar-t’s claim to damages on the basis of the remuner- 
ation of ten percent. of the anrual nett profits of the company and confined the 
basis of his claim to the provision for the payment of the office allowance at a fixed 
rate. Though according to this basis he would be entitled to claim at the rate of 
Rs. 1,500 a month for the balance of the term of 20 years, he restricted his: claim 
to Rs. 25,000. Clause 8 of the managing agency agreement provides that except 
in the case of managing agents being found guilty of fraud or gross negligence or 
in cases where the law provides, the managing agents shall not be liable to be dis- 
charged from their office, and under clause 9 the managing agents shall be entitled 
to be indemnified for loss or damaze suffered by reason of failure or default or breach 
of any of the conditions on the part of the company. Learned counsel for the 
appellant relied on several English decisions in support of his contention that when 
an agreement provides for the payment of a salary and other allowances to an 
employee or agent the employee or agent is entitled on termination of his employ- 
ment or agency to such salary and allowances for the unexpired portion ‘of his con- 
tract of employment or agency. In In re English Joint Stock Bank, Yelland’s case! 
one: Mr. Y, was engaged as the sole manager of a branch of a bank for a term of 
five years from ist July, 1865, at a stipend of not less than £500 a year. It was also 
provided that whilst he should continue to act as manager of the branch he should 
have the right of occupying the bank premises as a dwelling house free of all rent, 
taxes and other outgoings. Y acted as manager of the branch of tthe bank until 
tith May, 1866, when the bank stopped payment. An order for winding it up was 
made on 25th May, 1866. On 1st. August, Y received a notice from the Official 
Liquidator that his engagement was at an end and that his services would no longer 
be ‘required. Y sent in a claim for £1958 for three years and 11 months’ salary- 
at ‘the rate of £500 a year and a further sum of £360 being equivalent to £120 
a year for three years’ residence and offices on the bank premises free of rent, rates. _ 
and taxes calculated from 24th June, 1867, when he would have to vacate the pre- 
inises. It was held by Sir W. Page Wood, V.C., that the proper course would be 
to ascertain, the present value of an annuity of £500 terminating on 1st July, 1870 
and a proper rent for the bank premises for the rest of the term, regard being had 
to the risk to health and life and from that amount deduction should be made for 
“Y being at liberty to obtain a fresh appointment and regard must also be had to 
the liberty reserved to him by the agreement of acting as agent for-other companies. 
The matter was sent back to Chambers for calculation eee this peeps 


L (1867) LR. 4 Eq. 350. 
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In ‘In re London and Colonial Co. : Ex parte Clark by an agreement between a 
limited trading company and their agent in a British colony it was provided that 
the salary of the agent was to be £750 a year fora period of five years from the 
day of his arrival in the colony and in addition he was to be allowed certain com- 
missions on remittances made by him tc England. The company also agreed to 
defray all expenses for offices, warehouses and staff of clerks. The agent arrived 
in the colony in December, 1865 and commenced business. In March, 1867, the 
voluntary winding up of the company was ordered to be continued under super- 
vision and in January, 1868, the agent’s services were put an end to. . The agent 
claimed salary at-£750 per annum from 18th- January, 1868 to 18th December, 
1870 and commission on certain remittances made by him and also estimated 
commission which would have been payable to him during the remainder of his 
engagement, expenses of his voyage and legal proceedings. The Vice-Chancellor 
made the following declaration as regards his claim ‘:— 


, “ Following what was done in-In re English Toini Stock Bank, Yelland’s case? allow to Mr. Clark 


his full salary to the end of the five years. 


Also allow to him a proper sum for rent and office expenses for the same period, having regard 
to the amount expended whilst the company was = going concern, also his commission upon all goods 
handed over by him under the power of attorney at invoice prices ; also allow him a proper sum for 
the expenses of his return voyage and those of hi: wife; and in taking such accounts let there be 
a separate account of all commissions and saaries due to him after the winding up.” 


In In re English anc Scottish Marine Insurance Company : Ex parte Maclure? the 
agreement between an insurance company and its agent provided not only for a 
fixed salary but also for a commission of ten per cent. on all business transacted. 
The agreement was for a period of five yzars, but before the five years had expired 
the company was wound up voluntarily. The agent claimed against the company 


l (1) The balance due tọ him at th= time of the commencement of the liqui- 
dation for salary, office expenses and commission. This was agreed to by the liqui- 
dators ; 


{2) The prospective value of the salary of £500 a year till the expiry of the 
period of five years ; 


(3) The office expenses to the sam= date ; and 
(4) The prospective value of the commission to the same date. 


The claim was heard by the Master of the Rolls who held that the agent was 
entitled to the salary for tie balance of thé period of the agreement but disallowed 
his claim in respect of the value of the commission. As regards office expenses 
there was a subsequent agreement be-ween the Official Liquidator and_.the 
agent under which the agent “agreed io accept a specified sum. There was an 
appeal which was disposed of by Sir W. M. James, L.J. He held that the agent 
was not entitled to prove against the company for the loss of his commission 
during the remainder of tne term of five vears. 


In re The: Patent Floor Cloth Company Dean and Gilberi’s claim‘, there was no fixed 
salary. A company engeged two persons to act as their commercial travellers 
for three years in a certain district at & commission upon goods ordered. The 
company was wound up before the termination of the three years. It was held 
that the commercial travellers were entitled to compensation in respect of the 
commission for the unexpired portion of the term, and the amount was directed 
‘to be ascertained by the chief clerk in'chambers. The case in In ré English and 
Scottish Marine Insurance Company : Ex parté Maclure®, in which the claim. for. commis- 
sion had been disallowed was distinguished on the ground that in that case the 
remuneration was salary and commission whereas the remuneration was ' only 
commission in this case. : i $ 


` 


1. (1869) L.R. 7 Eq. 550. `° -~ 3. (1870) L.R. 5'Ch. App. 737. 
2. (1867) L.R. 4 Eq. 350. ` 4. 41 L.J. Ch. 476. a 
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The.ruling in Reigate v: Union Manufacturing Company (Ramsbòttom?) is more 
or less on similar lines. ‘Here a manufacturing company, employed the plaintiff 
‘as. agent for a period of seven years-for the sale of their goods. The agent was to 
-obtain orders :at agreed prices and: he was-to: get a commission upon the invoice 
‘prices of all goods delivered by the company and duly paid’ for by the purchasers. 
Before: the expiry of the period of seven years: the company’ passed resolutions for 
voluntary winding up and eventually sold their business. In an action to recover 
damages for breach of the agreement’ it was held that’ the. company was liable 
to damages, . The enquiry as to damages was directed to be made by the: Official 
Referee,and the comipany. was‘allowed to show: circumstances, which might lead 
to' thé conclusion: that’. during the remainder of the period. mas was very little 
prospect’ of ‘any large quantity :of business “being done..: Fa 


Beforé applying the principles, laid down in thè uboue decisions to the facts 
of the present case we think we should also refer to a decision not cited before us, 
namely, Rhodes v. Forwood?, A ‘and B agreed that for seven years A should be the 
sole agent for the sale of B’s coals and that B should not employ any other agent 
for that purpose. , A was to. be paid a fixed commission of three per. cent. : At the 
end of four years B sold the colliery itself. In an action by A for damages 'for breach. 
of the agreement it was held by the House of Lords that the action was not, main- 
tainable. The ratio decidendi was that where two parties agree for a fixed period. the 
` one to employ the other as his sole agent for certain business, there is no implied 
condition that the business itself shall continue to be carried « on during the’ period 
named. ' Lord Hatherley observed : f 

‘¢ Phe parties séem to me to have ‘entered into a simple contract of agency, ‘which necessarily 
determines’ when the subject-matter of the agency is gone. “The ‘subject- -matter of the agency has 
disappeared without mala fides-on either side. Therefore ‘the contract is-brought to an end by the 


course of events—by that happening which might necessarily have been expected to happen and 
which would have the effect of putting an end ‘to the contract... . .. 


tS My Lords, it appears to me that all that has happened is this: The parties meet together 
and they assume as between themselves the probability of a certain state of pings existing, but they 
do not enter into a guarantee, that that state of things shall continue to exist.” 
Lord Penżance pointed out that the natural reading of such a contract as that 
before the House was that as long as the principal chooses to carry on his business 
he shall be bound to employ the person with whom he has agreed as his agent, 
but that he shall be at liberty: when he likes to put an end to that businéss to do so. 
_ The rule of law enunciated by the House of Lords, in this case has been referred to 
in several‘of the decisions cited by the appellant’s, counsel. In In te The Patent 
Floor’ Cloth’ Company, Dean and Gilbert’s claim? though, ‘the ruling itself is not referred 
to as.'the case was decided earlier the same principle is stated. Distinguishing 
Tn a English’ and’ Scottish Marine ‘Ensurarice Company : Ex x parte Maglires, Bacon, V.C , 
said, © 


“ But that was a case in which the, man ‘hadi pda. ‘for two things, salary and commits 
tion, and if the man who had agreed to pay him the salary chose to leave off business the servan- 
could not prescribe to his master that he must carry ón business whether he`liked it or not.’ 


[Vide also Reigate'v. Union Manufacturing Company (Ramsbottom) 5.) - ‘Buckley i in his 
commentary. on the Companies Act, reth edition, ‘sums up me legal poudon: on a 
review. of all the authorities thus : ` 


“Where two parties mutually agree for a. fixed period the one to employ the other as his 
\ sole agent in a certain business at a certain place, the other that he will act in that business for 
yio other principal at that place, a condition that the business. itself shall ‘continue ‘to .be ‘carried 
on during the period named is not to be implied in- the. absence: of special circumstance, e.g., 
if under the terms of the agreement; the „principal is bound to accept orders obtained by the 
agent 7a (pages: 61g- 620); F 


In our opinion this principle raust, be applied with greater “force to the.case of a 
managing agency such’ as that with ‘which we are concerned i in the present case. 





i. (1918) 1 K.B. 592. vo he (1870) L.R. 5 Ch, App. 737- 
2. (1876) rA.G. 256. FO As 5. (1870) 1 K.B. 592 at ‘600, 601. 
3. 41 L.J. Ch. 476. BRL Ai si i 
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We have excluded altogether out of consideration -cases in which though the com- 
pany may continue to. carry on business- the minagiag agents’ services have been 
wrongfully dispensed with. Such cases would stand -on quite a different footing. 
Here we have a case where the company has .been, compelled, to.close down its 
business and it is only by this event that the managing agency has come to an end. 
Can we infer as an implied term o? the agreement that the company is bound to 
carry on business for a period of 20 years? We think not. es 


If that be so and if the company has been forced to come to an end the 
managing agent cannot be heard to say that he must be paid what he might 
have earned if the company had ccntinved to carry on business for the full term 
of 20 years. This of course would obvicusly apply to any claim which may be 
put forward by the appellant for zn estimated amount of profits which might 
have been earned by the company if it had continued. We think that the same 
consideration must also apply to the claim for office allowance. The appellant 
cannot compel the compary to continue to carry on business for 20 years or pay. 
him office allowance for ths full period of 20 years though the company itself may 
cease to carry on business long before ths expiry of the period. We further think 
that the position of a managing agert macerially differs from that of an ordinary’ 
employee of the company, employed at a fixed salary, 


In this view the third item of claim must be entirely disallowed. 
O.S. Appeal No. 32 of 1951 is allowed in part. The appellant will get pro- 


portionate costs but the respondents 1 anc 2 will bear their own costs. Respondent 
3, the Official Liquidator will take the ccsts from the company’s funds. 


O.S. Appeal No. 20 of 1952 is allowed with costs. l 

K.S. + OS. Appeal No. 20 of 1952 allowed and O.S. Appeal, 
i as = No. 32 of 1951 allowed in part. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE VENKATA- 
RAMA AYYAR. l 


A. R. Muthukrishna Reddiar & Sons Appellanis* 
; ae ; 
Messrs. Madhavji Devichand & Company, Limited Ne .. Respondents. 


Sale of Goods Act (IIT of 1950), sections <2, 16 (2) and 59—C.I.F. contract—Goods not in accordance : 
with terms of contract—Right of purchaser to rejest—If zan be exercised after delivery of bills of lading to, him— 
Purchaser getting the damaged goods sold by aucticn at -eller’s risk—Effect—Right to damages. for breach of 
warranty. eee 


In a C.I.F. contract the purchaser is entitled to reject the goods as not being in accordance with 
the terms of the contract notwithstanding that the property in the goods has passed to him by delivery 
of the bills of lading if he had 20 opportunity to inspect the goods before. It is only when he does 
any'act which is inconsistent with the ownership of the seller that he loses his right of rejection under 
section 42 of the Sale of Goods Act. But where tke purchaser exercises his right and gets the goods 
sold by auction at the risk of tha seller, thereafter the purchaser’s right is only to damages for breach 
of warranty. , Even if there was no express wazraaty in the circumstances of this case, under section 
16 (2) of the Sale of Goods Act there would be an implied condition that the goods (in this casé chillies) 
shall be of merchantable quality. The proviso to section 16 (2) applies only to cases where the goods 
were actually examined by a kuyer. But where the goods were not examined at the time of sale 
(as the goods were in this case, in the cours2 of carriage on tHe high seas), the proviso does not appl 
and the purchaser would be entitled to’ the benefit of the warranty as per the terms of sub-section (2) 
of section ‘16. of the Sale of Goods Act. ‘ : rong . 


The purchaser is entitled to the difference in price between‘ the value.of the goods on the daté 
of delivery and the value they: would have had if tney: answered to the warranty. , ; 
, ` Case-law discussed. i 7 i ‘xo, i j ; 
_ Where there was delay caused by disputes and correspondence between the parties ind ultimately 
a re-sale by the purchaser the pzice realized. by such’ re-sale ‘may’ fairly be taken as the. basis for 
determining the’ value of the goods actually delivered -for finding out the difference between it and the 
value of goods of the quality cor:tracted for. 


‘* O.S. Appeal No. 16 of 1949.° i ao eee 4 goth November, -1951. ' 
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. Appeal from the Judgment.and Decree of the Hon’ble Mr. Justice Bell, dated 
the 26th day of November, 1948, in exercise of the Ordinary Original Civil Juris- 
diction of this Court in C.S. No..100 of 1946. - 


V. Thyagarajan and N. Parthasarathy for Appellants. 
V. C. Gopalaratnam and K. §. Ramarathnam for Respondents. 


` The Judgment of the Court was delivered by et 
. Venkatarama Ayyar, 7—This is an appeal against the Judgment and Decree 
-of Mr. Justice Bell dismissing C.S.No. 100 of 1946 on the Original Side of this Court. | 
The plaintiffs are merchants carrying on business at Alandur near St. Thomas. 
Mount and the suit was to recover damages for breach of warranty. in respect of 
goods sold to them by the defencants under a contract entered into on 19th Sep- 
tember, 1945. During’ this period, there was a great demand for chillies in Madras. 
The defendants had purchased <50 maunds of chillies from a firm of Calcutta 
merchants called Ganjee-Sajun & Company and the same had béen shipped 
per S.S. Dhruva on 16th September, 1945. While the shipment was on its way 
the plaintiffs agreed to purchase this consignment of 250 maunds from the defendants 
at Rs. 37-12-0 per maunds C.I.F. Cuddalore. The steamer arrived at Cuddalore 
on 2nd October, 1945. The bills of lading had been sent by the Calcutta Mer- 
chants to the defendants along- with their invoice dated 21st September, 1945. 
The original arrangement was tkat the defendants should clear the goods at the 
port through Messrs. Parry & Co., and consign them by rail to the plaintiffs at 
St. Thomas Mount. On 4th Occober, 1945, the plaintiff wrote to the defendants . 
that the bills of lading may be sent immediately the object of the- plaintiffs being , 
to make their own arrangements for promptly taking delivery of the goods. , The’ 
defendants having agreed, the plaintiffs paid Rs. 9,437-8-o to them being the price 
of the goods as per invoice and tcok delivery of the bill of lading on gth October, 
1945 and entrusted the same to one Kuppuswami Mudaliar who was doing business 
as clearing and forwarding agent at Calcutta. The said Kuppuswami Mudaliar 
in turn engaged Messrs. Parry -& Co., for clearing the goods and handed over 
to them the bills of lading on 11ta October, 1945. The. goods were in. due course 
cleared and sent to the plaintiffs et St. Thomas Mount in two consignments.. The 
first consignment of 160 bundles made up of 479 bags was despatched on 2oth 
October, 1945, at Cuddalore and they reached St. Thomas Mount on 26th October, 
1945. The second consignment consisting of 7 bundles made up ‘of 21 bags was 
_ despatched at Cuddalore on goth October, 1945, and it reached St. Thomas Mount 
on 1st: November, 1945.’ The plaintiffs stocked all these 167, bundles in their 
godown at Alandur. ‘The case cf the plaintiffs is that when they then inspected 
the goods they found them to be -n'a very damaged condition and ‘that they com- ` 
plained about this to the defendamts who sent one Kesavalal working in their office 
to inspect the goods, that the latter was satisfied that the goods were worthless and 
that it,was agreed that the deferdants would refund the amount and take back . 
the goods. On 12th November, 1945, the plaintiffs sent a lawyer’s notice with the 
above allegations, Exhibit P-6. “he defendants replied on 19th November, 1945, 
repudiating their liability and stazing that the bills.of lading having been handed 
over td them on 19th October, 1945, they were under no further liability to the 
plaintiffs and that the complaint could not be entertained. After some further - 
correspondence the plaintiffs arranged with E. R. Prudhomme & Co., to have the 
goods surveyed. That was done cn 27th December, 1945, after notice to the defen- 
dants. The surveyor reported that the goods were bleached in colour with no 
appearance or vitality that, the stalks of a greater portion of the goods had come 
off that the seeds were pouring cut and that the supply must have been from old 
stock. Thereafter the plaintiffs aad the goods sold in public auction through 
Messts. Murray & Co., after giving notice to the defendants. At the sale held 
on 26th January, 1946, the plaintiffs realised net Rs., 5,934-14-0. The suit is laid 
for recovery-of Rs.5,446-10-4 as damages.as per particulars mentioned in the plaint. . 


~ In. Exhibit-P-6 the plaintiffscook up the position that ‘under the contract. the 
goods must. be “ chillies of new best quality and red colour ” and that as the goods 
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actually sent were not in accordance with this description they hada right to reject 
them. . In the plaint the ciaim was also made on the footing that there was a breach 
of the warranty as to the quality of the goods and that the plaintiffs were entitled 
to recover damages therefor. The defendants pleaded that they agreed to deliver 
only chillies and not ‘best new red chillies , that the plaintiffs having taken delivery 
of the bills of lading on gta October, 1945 and treated the goods as their own, had 
lost the right to reject them and that the damage to the goods was due tò exposure 
to rain and sun at Cuddalore and that the defendants were not liable therefor. 
The suit was tried by Mr. Justice Bell. He held that by taking delivery of the bills 
of lading and exercising other acts of ownership over the goods the plaintiffs had 
lost the right to reject them. Dealing next with the claim for damages for breach 
of warranty he held that the defendants did not agree to supply “ best new red 
chillies”, that the goods were not wholly unmerchantable and that they had 
suffered by exposure to rein at the seaport that the defendants were not liable for 
the damage and that in any event only a sum of Rs. 400 and odd could be claimed 
as damages. In the result he dismissed the suit with costs. The plaintiffs have 
preferred this appeal against this decisicn. 


On the question whether the plaint-ffs are entitled to reject the goods there 
has not been much of an argument before us. There is authority for the position 
that in a C.I.F. contract the purchaser is entitled to reject the goods as not being 
in accordance with the terms of the contract notwithstanding that the property 
in the goods has passed to him by delivery of the bills of lading if he had no oppor- 
tunity to inspect the goods before. Itis orly when he does any act which is inconsis- 
tent with the ownership of the seller that ae loses his right of rejection under section 
42 of the Sale of Goods Act. In Hardy © Co. v. Hillers & Fowler!, the purchasers 
under a C.I.F. contract had sold the goods even before they took delivery of them 
from. their sellers, and the goods having been found not to be in accordance with the 
contract, the question arose whether the purchasers had the right to reject them 
under section 35 of the English Sale of Goods Act corresponding to section 42 of the 
Indian Act. In discussing the scope of taat section Bankers, L.J., observed :—- 

“ I understand the section to refer to an act which is inconsistent with the seller being the owner 
at the material date ; and the material date for the purposes of this case is not the date of the re-sale 
but the date of notice of rejection, upon receipt o- which the ownership revested in the sellers. It is 
with that revested ownership that in my opinion that the act of re-sale was inconsistent, And it was 
inconsistent with it for this reason : Where under a contract of sale as goods are delivered to the 
buyer which are not in accordance with the contract, so that the buyer has a right to reject them the -~ 
seller upon receipt of notice of “ejection is entitled to have the goods placed at his disposal so as to 
allow of, his resuming possession forthwith and if the buyer has done any act which prevents him 
from so resuming possession that act is necessarily consistent with his right.” 

Vide also the decision in Ruben, Lid. v. Fate Bros., Ltd.?, where the decision in Hardy 
@ Co. v. Hillers and Fowler? was followed. On this reasoning it is possible to argue 
that the plaintiffs had not lost the right tb reject the goods merely by transporting 
them from Cuddalore to St. Thomas Mount, because they were in a- position 
to return the goods to the defendants. That appears to have been the attitude 
taken up by them in Exhibit P-6. But oa that basis the title to the goods would 
have revested in the sellers and the plairtiffs would have had no right to sell the 
goods by public auction as they did on 26ta January, 1946, through Messrs. Murray 
~& Co. In F. L. Lyons & Company v. May © Baker, Limited*, quoted by Mr. V. C. 
Gopalaratnam, the learned advocate for the respondents it was held that when a 
purchaser rejects the goods, he has no lien >n them nor has he a title to retain posses- 
sion of them until the price paid is retumed. A fortiori he has no right to have 
the goods sold at the risk of the seller. In our opinion whatever be the rights of the 
plaintiffs in respect of the zoods prior to 26th January, 1946, when the goods were 
auctioned, thereafter their -ight is only to damages for breach of warranty. 
' The next question for consideration -s whether there has been any breach of 
warranty on the part of the defendants. There has been some dispute as to whether 
the defendants warranted that the goods would be-“‘best new red ‘chillies’. They 








1. (1923) 2 K.B. 490: : `  *. ” 30° (1923) 2 K.B. 498. . 
2. (1949) 1 All E.R. 215. 4. (1923) 1 K.B. 685. 
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denied having given any ‘such warranty. The transaction was brought about 
through a broker Pyarilal Malhotra. He certainly assured the plaintiffs that the 
goods would be best new red chillies. Vide Exhibit P-1. ‘The only question is 
_ whether he had authority of the defendants to give this assurance. He has stated 
in his deposition that he had such authority. D.W. 2 the Managing Director of the 
defendant’ company has‘ denied it. The invoice, Exhibit P-2 merely mentions 
chillies. |The learned Judge was not prepared to find that any such authority was 
given. He was of opinion that the plaintiffs must have been misled by their own 
broker. That, however, does noz conclude the matter because even if there was no 
express warranty, under section 16 (2) of the Sale-of Goods Act there would be an 
implied ‘condition that’ the goods shall be of merchantable quality. D.W. 2 admits 
that though he did not give an express warranty he would have replied if he had 
been asked that the chillies were red and new. That the goods were in a very 
damaged condition at the time when they were inspected at Alandur is amply 
established. P.W. 4 speaks to tke condition of the goods when they arrived at St. 
Thomas Mount.’ He complained about their quality both to the defendants and 
also to the broker, Pyarilal Melhotra. He says that the defendants sent their 
man, Kesavalal who on inspection found the goods to be very damaged. P.W. 3 
corroborates P.W. 4 and states that Kesavalal informed him after inspection that the 
goods were inferior. D.W. 2 admits that in the beginning of November the plain- 
tiffs complained about the quality, that he sent Kesavalal to inspect the goods 
who reported that they were damaged, that he also brought samples of the goods, 
that the seeds and other things hed come out, that.the colour was dim and that the 
goods. were in damaged -conditton. Then there is the evidence of Prudommie 
who examined the goods on 27tk December, 1945 and his report is Exhibit. P-14. 
‘They fully corroborate the case of the plaintiffs. Indeed the defendants did not 
dispute that the goods were in a damaged condition at the time of their receipt in 
St. Thomas Mount. . Their contention is that they became damaged owing to 
exposure to rain at Cuddalore m October. The evidence on this point consists 
of the depositions of P.W..5 and D.W. i. P.W..5 is Kuppuswami Mudaliar, the 
clearing and forwarding agent employed by the plaintiffs and D.W. 1 is the repre- 
sentative of Parry-& Company. who deposed to his having been present at Cudda- 
lore during this period. As appears from their evidence the course of business 
adopted ‘in’ the landing’ of gcods was’‘as follows. When the steamer is ‘at anchor 
_ it is the duty of the steamer ageat:to transport the goods from the steamer to the 
land. He engages boats, goods are unloaded from the steamer into the boats 
and they are carried to the shore:’. The steamer agent has got godowns and the’ 
goods are warehoused there. Taen the papers have to be filed in the port office 
for removing the goods-and after permission is obtained the goods are removed. i 


Sadutullah Marcair steamer agent transported the goods now in question 
and P.W. 5 deposed that he owned godowns near the wharf and that: these goods 
were stocked by him in: those covered godowns and -that on the 19th they were 
transported from these ‘godowns to'the railway wagons. Exhibit P-7; dated 16th 
November, 1945, is the bill of P.W. 5 for the charges incurred by him in clearing and 
forwarding the present goods. As per. Exhibit P-7'a sum of Rs. 63-14-11 represents 
the charges paid to the steamer agent, Sadutullah for which there is also the receipt 
Exhibit B-5. Certain landing duties had to be paid.. ' For that there is a charge: 
of Rs. 8-1-11. D.W. 1 admits that both these payments were in fact made. 
There .are two other -charges mentioned in Exhibit P-7 which are very material 
to the point now-under: discussion. .A sum of Rs. 30 is paid towards cart hire for 
160 bundles-from the steamer agent’s godown tothe railway siding at three annas 
per bundle. There is another item of Rs. 2-10-0 being “‘.cart hire on seven bundles. 
from the steamer agent’s,to our godown and then to the railway junction at six 
annas”, Rs, 2-10-0; , ‘These entr_es clearly show that at the time-when, the goods 
were removed from the. wharf to. the railway.station,they were lying in the godowns 
of the..steamer..agent.- This document-is-inconsistent with: the- case- put forward: 
by the defendants that the goods were stocked on the wharf uncovered and exposed 
to rain. ct) Lael ag : ; 


' 
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.-, D.W. 1 stated that:he-was:at Cuddalore during this.period, that large consign-- 
ments of chillies were;then unloaded, that they were either stored ‘in. godowns.or in: 
open, spaces . whichever, were!available, ihat. there were .rains ‘during. this -period 
and, that the goods. were exposed. to rain for two. weeks before ‘they -were. removed.. 
In cross-examination -he admits that the steamer: agent. has’ godowns -within 200- 
feet of the landing place . but he adds that , they were not. sufficient to warehouse 
all the goods, that some ‚portions were covered and others were not antl that he 
could not say. whether. this particular consignment was covered or not. He also . 
adds that tarpaulins were -1sed-for coverirg some of the goods which weré exposed. 
This evidence is inconclusive and cannct. in. our opinion: outweigh: the positive. 
evidence given by P.W. 5. The learned Judge merely remarks that Kuppuswami : 
Mudaliar was a “ most inefficient person * an observation for which we are unable 
to find any more basis thar. that he noted ihe particulars in loose papers and not in- 
a bound note book: Exhibit P-7 furnishes strong support to his evidence and we: 
accept his evidence as probable. eS 

‘In this connection it must be noted, ‘that’ the defendants did not put forward’ 
in their’notices, Exhibits P-8 and P-10 that the goods “had been exposed to rain’ 
„and the damage was attiibutable to that cause. ` It is ònly in the written statment , 
that this plea is'for the first' time ‘puz forward. It is again a matter for comment 
that Kesavalal who, the defendants adm, was sent to ‘inspect thé’ goods in’ the 
beginning. of November ‘and who ‘is still in the. service of the defendants, has not 
been examined... The manzging director of the defendant’s firm-as D.W. 2, deposed 
in his evidence that Kesavalal reported to him that'the goods had become wet and 
that they could not do anything in the.-metter. Ifso-he-would have been the best? 
person to speak about the matter. No satisfactory reason-has been given as-to why’ 
he has-been withheld from’ the box. ‘It must also be noted that the defendant’ 
has not produced the correspondencé which there must ‘have been between him. 
and the Calcutta firm about this matter. D.W: 2, no doubt, denies the existence 
of any such correspondence but we find it-difficult’ to accept this evidence. In the 
result we. hold that the goeds which were supplied to the plaintiffs were damaged - 

articles and that they are entitled to damazes for, breach: of warranty.: ` 


It is next ‘ contended 5y.Mr. V. C. Gopalaratnam that the alleged defects 
in the quality of the goods could have easily. been discovered by examining them, . 
that the plaintiffs. had the opportunity: to inspect them: at Cuddalore and having 
failed to do so they are not entitled to damages on account of patent as distinguished 
from latent defects of quality. This argument proceeds on a misapprehension of 
the true scope of section 16'{2) of the Sale of Goods Act which runs as follows :— 

‘* Where goods are bought by déscripticn fron a seller who deals in goods of that déscription 
(whether he is'the manufacturer or producer or not’ there is an implied condition that the goods shall 
be of merchantable. quality : j : 


- Provided that, if the buyer hes examined the goods, there shall be no implied condition as regards, 
defects which such examination ought to have revealed.” ` 


shall be of merchantable quality. This is subject to the proviso, which ‘nacts 
that if the buyer has examined the gcods, zhen no such condition could be implied" 


TT yl ede at ie e e ` 
I1. (1919) 1 K.B. 486. 2. (1918) 35 M.L.J. 180. oe, ' 
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leading-case of Jones v. Justt, whzre the plaintiffs purchased manilla hemp ‘which 
was to arrive from Singapore by ship. On arrival the goods were delivered to: the- 
plaintiffs ‘and the price was paic. On examining the goods -the plaintiffs found! 
that they were damaged and claimed damages for breach of warranty.. It was heldi 
that they were entitled. The head note is in these terms :— 


“ Under a contract to supply goods of a specified description, which the buyer has no opport- 
unity of inspecting, the goods must not only, in fact, answer the specific description, but must be 
saleable or merchantable under that Cescription. The maxim, caveat emptor, does not apply toa 
sale of goods where the buyer has no opportunity of inspection.” 


This decision was quoted with approval in Drummond v. Van Ingen? Lord. Herschel 
observing :— i 

“Tt is equally well settled that upon a sale of goods of a specified description, which the 
purchaser has no opportunity of examining before the sale, the goods must not only answer that 
specific description but must be merszhantable under that description. This doctrine was laid - 
down in Jones v. Just, where all the previous authorities on the point were reviewed.” 
The noble Lord agreed with the law as laid down in that case. The- provisions of 
section 16 of the Sale of Goods Act and the corresponding provisions in. section 14: 
of the English Sale of Goods Act are in accordance with these authorities. It must,. 
therefore, be held that the plaintiffs are entitled to the benefit of warranty as. ` 
provided in section 16 (2). 


When once that conclusion is reached and it is found that the: warranty has 
been broken, then the rights of the parties are thereafter determined by section 59 of 
the Sale of Goods Act. Under that section the only point for determination is what 
damages should be awarded for breach of warranty. The question. of inspection. 
has no relevance to the determiration of that question. The learned advocate for 
the respondent relied on a decision in Mithan Lal v. Suraj Parshad* as supporting 
his position. There the purchaser claimed the right to reject the goods on the 
ground that they were not in accordance with the contract and it was-held that as 
he had sold the goods to a third person he was not entitled to reject them. The 
case would: be covered by section 42 of the Sale of Goods Act. - Then dealing with: 
the claim for damages the Court proceeded to decide the same on the merits. It. 
was not held that the plaintiffs were disentitled to damages by reason of their having 
had an opportunity of inspecting the goods and not availing themselves of that. 
opportunity. We are, therefore, of opinion that the plaiatiffs are entitled to. 
damages notwithstanding that they did not inspect the goods on gth October, 1945. 


Tt now remains to determine what damages the plaintiffs are entitled to.. There: 
has been some discussion befare us about the basis on which damages should be: 
assessed. In Jones v. Just! already referred to, the facts were very similar to those: 
in the present case and with reference to the measure of damages it was held’ 

“ that the plaintiffs were entitled as damages to the difference benween what the hemp was. 


worth when it arrived and what the same hemp would have realised had it been shipped in a state 
in which it ought to have been shipped ” 


Again in Champanhac Lid. v. Walisr Lid.* the plaintiffs having accepted unmerchan- 
table . goods were held entitled tc damages for breach of warranty and it was obser-- 
ved :— i 

“The measure of damages is im the first place, the difference in value between the goods. 
as they were and the value which they would have had had they complied with the warranty.” 

In Bunting v. Tory® it was held that in case of breach of warranty of quality 
such loss is prima facie the difference between the value of the goods at the time- 
of the delivery to the buyer and the value they would have had if they answered 
to the warranty. The principles applicable to the case are thus well settled and 
applying them to the present case, we have to ascertain what the value of good 
chillies was on gth October, 1945 which is the date of delivery ; what the value of 
a a a e ea 


1. (1868) L.R. 3 Q.B. 197. - - 4. (1948) II A.E. L.R.. 724. 
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the damaged chillies was ; and award the difference as damages to the plaintiffs. 
Simple as is the statement of the position in law, its practical application, however, 
presents difficult problems. : 


It is contended for the réspondent that as the contract was C.I.F. Cuddalore, 
the valuation of the goods must be on the basis of the market rate at Cuddalore 
and not at Madras. It was argued by Mr. V. Thyagarajan, the learned advocate 
for the appellants, that the agreement bet-veen the parties was that the goods should 
be delivered at St. Thomas Mount and taat, therefore, the market rate in Madras 
could properly be taken as the basis for valuation. For this he relies apart from 
oral evidence on the words “in transit. St. Thomas Mount” occurring in the 
invoice Exhibit P-2. But the evidence discloses that during this period there were 
restrictions on the movement of goods fram one district to another and that these 
words were introduced for purposes of facilitating prompt transport of goods from 
Cuddalore to St. Thomas Mount. We accept this evidence and hold that the 
place of delivery under the contract is Cuddalore and that the damages must be 
assessed on the basis of the market rate at that place. 


The more difficult question is to find vut what the damaged chillies were worth 
on gth October, 1945. As they were not sold on that date, the ascertainment 
of their value as on gth October, 1945, must to some extent be a matter of speculation. 
It was contended on behalf of the appellar-ts that as there was no allegation or proof 
that the goods had detericrated between November, 1945, and January, 1946, the 
price realised at the auction on 26th Janaary, 1946, might be taken as a basis for 
determining the value of the damaged goods. On this aspect of the case the decision 
in Loder v. Kekule! is of considerable assistance. There -the contract was for the 
delivery of Russian tallow which was tc be shipped from the Port of Danzig. 
The price was paid. The goods arrived on 12th January, 1856, and were cleared 
by 25th January, 1856. The plaintiff then inspected the goods and on 28th Jan- 
uary, 1856 ; he complained to the defendant that the quality was inferior. Then 
there was correspondence between the pasties and ultimately the plaintiff had the 
goods resold on 12th March, 1856. ‘Tke action was to recover the difference 
between the price paid and the amount realised on the resale on 12th March, 1856. 
After holding that the action was in substance one to recover damages for defect 
in quality and not to recover the return’ of the price paid, the Court observed as 
follows :—. ; - 

“Looking at the case in this aspect we thirk that the pre-payment cannot be taken into consi- 
deration in apportioning the damages; anc tkat the true measure of damages would have been, 
if there had been nothing else ir. the case, the diffrence between the value of tallow of the quality 
contracted for, at the time of the delivery and the value of the tallow actually delivered. This how- 
ever, is on the assumption that tke tallow delivered could be immediately resold in the market. But, 
as in the present case it appears clearly from the -orrespondence that the defendant by his conduct 
delayed the re-sale: and,-as the jury have found, we think, correctly that the re-sale on the 12th of 
March was in a reasonable time, we are of opinion that the proper measure of damages is, the differ- 


ence between the value in the market of tallow of the quality contracted for on the 25th of January, 
and the amount made by the re-sale of the tallow actually delivered.” 


The facts of the above case bear a strong resemblance to those in the present. There 
as here there was delay caused by disputes and correspondence between the parties 
and ultimately a re-sale by the purchaser. 


It was held that the price realised at the re-sale might be taken as the true value 
of the damaged goods as there was no unreasonable delay on the part of.the purchaser 
in selling the goods. In the present case_ though there was constructive delivery 
of the goods to the plaintiffs on gth October, 1945, when the bills of lading were 
handed over to them, the understanding >f both the parties clearly was that the 
goods were to be consigned to St. Thomas Mount and it cannot be said that there’ 
has been any delay on the part of the pdaintiffs in transporting the goods from 
Cuddalore to St. Thomas Mount. They inspected the goods immediately after 
their arrival at St. Thomas Mount in the beginning of November, 1945, and reported 
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to the’ defendants that-the goods were in'a damaged condition and -had- them ins- 
pected by Kesavalal the representative of the defendants. In Exhibit P-6 they 
exercised the right to reject the goods within a reasonable time and the further 
delay was due to the attitude taken up by the defendants in disclaiming all 
liability. We are unable to find that there was unreasonable delay on the ‘part 
of the plajntiffs in bringing the goods to sale and we think that the price realised 
at the auction may fairly be taken’ as the basis for determining the value of the 
goods. ' i 


But it is argued by Mr. V. C. Gopalaratnam that there was practically no 
market for the goods at Alandur where the auction was held and that further the 
notice of sale by Messrs. Murray & Co. (Exhibit P-18) marked the goods as sold 
at the risk of the defendant and that that was a depreciatory condition which must 
have brought down the price and that, therefore, the amount realised at the auction 
could not be taken as the proper value of the goods. This argument is not without 
force. 


The question of damages does not appear to have received: adequate attention 
during the trial. No evidence was adduced about the market rate for chillies at 
Cuddalore on gth October, 1945. Nor was any attempt made to establish how far the 
price realised on 26th January, 1946, could be taken as the true value of the damaged 
goods. The difference between zhe market rate for good chillies on 26th January,’ 
1946, and the amount realised at the auction on that date might be taken as furnishing 
a workable basis for assessing damages, due allowance being made for the absence 
of a proper market at Alandur ard the depreciatory character of the sale conditions 
and the differences in the market rates ruling at Madras and Cuddalore. In the 
circumstances we think that the proper course is to remand the case for assessing 
the damages payable to the plaintiffs on the principles mentioned above. Both 
parties will be at liberty to adduce fresh evidence. We accordingly set aside the 
decree of the Court below and remand the case for trial on the question of damages. 


The costs of this appeal will be provided for in the decree to be passed at the 
re-trial. 
> KGS. — Case remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RAJAMANNAR, Chief Justice, AND MR. JUSTICE VENKATA- 
RAMA AYYAR. ; 
Kalapala Sri Hari Rao, minor by father and guardian : 
Venkatakrishnaiah and others .. Appellants. * 
a0" v. ; 
Kalapala Venkaiah and others .. Respondents. 

Hindu Law—Adoption—General power conferred on widow by husband expressing preference to brother’s 
sons of testator—Adoption of another after the preference indicated became impossible of performance—Validity 
of adoption. 

Where a power to adopt is confer-ed on a widow it may be either general or limited. Where 
the power ‘specified the boy or boys to be adopted, it is a question of construction of the instrument 
whether it is a general power indicating a preference in favour of the boy or boys named, or whether 
it is itself limited to adopting the boy or boys named. It is an open question whether an authority 
to adopt a named boy without more can be construed as conferring a general power of adoption. 

Where the power is limited to adopting a specified boy or boys the adoption of any other boy in 
exercise of this power would ‘be invalid. 5 
Where the power is general and there are no special directions then successive adoptions would 
be valid. : : 

. “Where the power is general and special directions are attached to it, then these directions must 
be strictly followed. If not the adopticn will be invalid notwithstanding that the authority is general, 


Where the power to adopt is general and there are also special directions attached to it but those 
directions become impossible of observance, then an adoption can validly be made in exercise of the 
general power. i 





* Second Appeal No. 1528 of 1947. 22nd November, 1951. 
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Case-law reviewed: 


Where a testator authorises his widow to ad>pt a son “for the perpetuation of his family and 
for the performance of the obsequies ”, that is h-s principal object. .The further provision that the 
widow should adopt one of his: brothers’ sons is = direction subordinate to ic. Further where the 
testator declares that the widow should have autkority to adopt “ till the adoption stands ’’ the will 
must be construed as conferring.a.genera_ power ofadoption on the widow. Where the ‘widow 
waited till the boy mentioned in the will ceasei,to be available and adopted some other boy the 
adoption is valid. F i a ` ` Ai mS 
`- Appeal against the decree of the Court of the Subordinate Judge, Vijayawada, 
in A.S. No. 265 of 1945, preferred agairst the decree of the Court. of the District 
Munsif, Vijayawada, in O.S. Nọ. 3 of 1944. ` i ‘ . 


K. V. Venkatasubramanya Ayyar and Á. Sambasiva Rao for Appellants. ~... aa 
D. Munikanniah for 1st Respondent:' ' ? l l eo Sag ; ) 


‘Fhe Judgment of the Court was delivered by 


Venkatarama Ayyar, J.—Defendants r to 3 are the appellants. The properties 
which are the subject-matter of this litigation belonged to one Kotayya who died 
sometime in May, 1910, leaving behind a widow called Venkamma. He had also 
executed a will on goth April, 1910, under which le conferred power on his widow 
to make an adoption. In exercise of this power she adopted the 1st defendant 
‘on 11th September, 1943 and diec on 5th November, 1943. The plaintiff and 
‘defendants 2 and 4 to 9 are the nearest reversioners of Kotayya and would ‘have 
been entitled to succeed to his estate bu: for the adoption. . The plaintiff sued to 
recover his 1/8th share in che suit propertces on the allegation that the 1st defendant 
was not in fact adopted and that even if the adoption was true it was invalid as not 
being within the terms of the authcrity contained in the will. The Courts below 
held that the adoption was true but thet it was not valid because the directions 
in the will had not been strictly followed by the widow. It is against this decision 
that defendants 1 to 3 prefer this appeal. f 


The will executed by Kotayya has been marked as Exhibit D-1 and paragraphs 
‘4 and 5 therein relating to the authority to adopt conferred on.the widow are as 
follows : oe ' es = a ie = 
“For the perpetuation of my family and for the performance of our obsequies, my wife 
Venkamma shall adopt a son cf one of- my brothers according to her choice, whenever it is con- 
venient for her, bring him up till he ceases to bea minor, perform his marriage, etc., and preserve 
the immoveable properties described hereunder ; and from the income derived therefrom, my wife 
shall pay the cist, etc., thereon and discharge the debts mentioned hereunder, hand over the 
income, or the balance of the debts to him when he attains majority and he and my wife shall live on 
amicable terms. Iffor any reason my adopted son and my wife do not agree with each other, 
my wife Venkamma shall take possession of the End, bearing demarcation No. 170/3 of the extent 
of 1 acre go cents out of the magani lands situate in Kdalavapamula village fallen to my share and 
shall independently enjoy only ane acre out of it with all absolute rights of gift, transfer, sale, etc., 
therein and with regard to the remaining land of the extent of go cents my wife shall pay the cist 
thereon and enjoy only the income derived there“rom during her lifetime and convey the same ‘to 
the adopted son afterwards. With reference to all the matters mentioned above, authority has been 
given to my wife Venkamma to adopt till the adoption stands.” : f 


Kotayya had two brcthers, Appayya and Ratnam. Defendants 2 .and 4 to 7 
are the sons of Appayya and the plaintiff and defendants 8 and g are the sons of 
Ratnam and all of them were alive at tke date of the will and at the time of the 
death of the testator. On 11th September, 1943, when the 1st defendant was adopted 
they were not available for adoption, The contention of the plaintiff is that the 
.will conferred on Venkamma only a lim-ted power, of adoption and that there- 
fore, she had no authority to adopt any bov other than the brother’s sons of Kotayya. 


The contention of the appellants on the other hand is that the will conferred 
on the widow a general power to adopt. that’ the brother’s sons were mentioned 
only by way ‘of preference and as they were ‘not available for adoption on’ 11th 
September, 1943, Venkamma was entitled to adopt any boy of her choice and that 
the adoption of the 1st defendant was, therefore, valid. On these. contentions 
two questions arise for determination, w 


~ 
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(1) Is the power to adopt limited to the boys mentioned in the will or is it 
a general power to be exercised subject to the directions contained in the will and 
(2) If it is a general power, is the adoption of the 1st defendant valid on the ground 
that the directions became impossible of performance at the date of the adoption? 


The determination of the first question must depend on the construction of 
the will and of the second question on the rules of Hindu law. . 


. Takińg up the first question it is provided in the Will that the testator autho- 
rises the widow to adopt a son “f for the perpetuation of his family and for the per- 
‘formance of the obsequies”. That clearly is his principal object. The further 
provision that the widow should adopt one of his brothers’ sons is a direction, subor- 
dinate to it. Moreover the testator declares in paragraph 5 that Venkamma should 
have authority to adopt “ till the adoption stands.” These words unmistakably 
confer a general power of adoption on the widow. 


We have not to decide in this case whether a general intention to be represented _ 
by an adopted son could be inferred when the testator authorises the adoption of a 
specified boy and there is no further indication of his intention in the will. 


In Chenga Reddi v. Vasudeva Reddi1, the facts were that the husband conferred 
an authority on his widow to adopt a boy named Chenga Reddi. The widow 
adopted him but he died. Then she made a second adoption. The question 
was whether she had authority to make the second adoption. Sankaran Nair, J. 
held that as the testator was anxious to be represented by a son a general power 
‘of adoption could be implied. This is what he observed : $ 

“ There is little doubt that in the opinion of their Lordships of the Privy Council, if the intencion 
of the husband that he should be represented by an adopted son is clearly expressed in the will, the 
adoption should be upheld unless there is anything in the will to show that a second adoption should 
not be made.” : , i 
Oldfield, J., however, differed. He held that as express authority was given only 
for adopting a specified boy, a general authority to adopt any boy could not be 
implied. In Sindigi Lingappa v. Sindigi Sidda Basappa?, the widow was authorised 
to adopt either Gavappa or Lingappa. She made no attempt to adopt either of 
them though both of them were available and adopted another boy. The question 
was raised whether a general intention to adopt a boy could be inferred when the 
will specified the boys to be adopted and there was no other provision. 


The Court referred to the conflict of views expressed by the learned Judges 
in Chenga Reddi v. Vasudeva Reddit, but declined to express any opinion on the ques- 
tion, as it held that the adoption would in any event be void as the directions of the 
husband had not been followed. In this case it is clear beyond doubt that the 
testator intended to confer on Venkamma a general authority to adopt with direc- 
tions as to the boys to be adopted attached thereto and that it is not a power limited 
to the adoption of those boys. 

That takes me on to the second question, whether the adoption of the first 
defendant can be held to be valid on the ground that the adoption of the brother’s 
sons had become impossible at the time of the adoption on 11th September, 1943. 
This question arose directly for decision in.Lakshminarayana Sastri v. Sundararamayya®, 
The facts of that case were that one Dattatrayalu executed a will on 27th November, 
1896 conferring on his widow power to adopt one Durgayya and in case the father 
of Durgayya was unwilling to give him in adoption to adopt any boy of her choice. 
Though Durgayya was available for adoption in 1896 and long afterwards, the widow 
did not exercise the power of adoption. Then after Durgayya became unavailable 
she adopted the plaintiff, Lakshminarayana. It was argued that the general 
power conferred on the widow to adopt was subject to the limitation that Durgayya 
was to be adopted and that as the widow deliberately avoided adopting Durgayya 
when that could have been done it was not open to her to fall back upon the genéra 





I. (1915) 29 M.L.J. 144. 3. (1950) 1 M.L.J. 537. 
2. (1916) 32 M.L.J. 47. g 
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„power and adopt another. In negaiiving this contention the learned Chief Justice, 
Mr. Rajamannar observec as follows : i 

“ There can be no doubt that if the husband-when giving authority to the widow directs that a 
particular boy should be adopted, the widow would have no power to, make an adoption of another 
iboy unless the boy mentioned by. her husband wes not available. At the same time it is clear that 
‘if the boy indicated by the husband is not available the widow has the power to make an adoption 
at another if there is a general intention manifest in the document that the widow should make an 
adoption.’ ©, ° 


In answer to the contention that the widow had ample opportunity to adopt Dur- 
‘gayya and that as she hac deliberately delayed exercising the power, the adoption 
of Lakshminarayana must be held to be invalid it was observed, 

“It is now well established that the motive of a widow in making an adoption is absolutely irre- 
‘levant for deciding on its valicity. What then is the position? On the date of the adoption, it 
obviously could not be said tkat the boy indicated by her husband was available. If so, there is 
nothing in the will to prohibit the widow from edopting any other boy. In the absence of direct 
authority, we find ourselves unable to hold that because the boy indicated by her husband was avail- 
able at some period after her hsband’s dezth when she could have made an adoption the widow is 
precluded from making an adoption at a future dete when at that time the boy indicated by her hus- 
band is not available.” 


d agree with these observations. It must be remembered that the power of adoption 
is conferred on a widow for the benefit of her husband and his ancestors, and, there- 
fore, considerations of the conduct of the widow would be irrelevant in judging the 
validity of the adoption. The widow might have acted improperly in delaying the 
adoption but to hold that the adoption should fail for that reason would be to visit 
the husband with the consequences of the default of the widow. It is well esta- 
‘blished that the validity of an adoption could not be impeached on the ground 
that the widow was not actuated by religious motives or that her real object was to 
spite the reversioners or hsr co-widaw. i ' 


In Kanakaratnam v. Narasimharao}, it was held by a Full Bench that an adoption 
would not be invalid because the widow was actuated by improper motive, namely, 
to defeat her co-widow. The following observations occurring at page 180 may be 
cited. ‘ 

i “Bearing in mind that the adoption confers spiritual benefit on the deceased husband and that 
in the Madras Presidency a widow can only adopt-when she has received authority to do so, it seems 
to us that her motive is entirely irrelevant. However spiteful her action may be towards others, 


the benefit conferred upon her deceased husband by her action is in no way affected and the fact 
that she cannot act without authority makes the pocition all the more clear.” 


‘On the same reasoning the fact that the change of circumstances under which it 
became possible to adopt the 1st defendent was brought about by the widow by 
her own delay would not affect the validity of the adoption. It is hardly necessary 
to add that a widow is entitled to in law to exercise the power of adoption at any 
time she chooses and Exhibit D-1, the will, expressly authorises her to adopt 
“ whenever it is convenient for her.” i 


I shall now consider the other cases cited by Mr. K. V. Venkatasubramania 
‘Aiyar, the learned advocate for the appellants. In Veeraperumal Pillai v. Narain 
Pillai”, the husband conferred an authority in these terms :- e 


“Tf Iyah Pillai begets a son. beside his present son, you are to keep him to my lineage.” 


The widow adopted another boy without waiting for Iyah Pillai to beget another 
son and the validity of this adoption was questioned. It was held on a reading 
of the will that it conferred a general power to adopt a boy, that the mention of a 
son of Iyah Pillai as the boy to be adovted was by way of preference, that the 
widow was not bound to wait indefinitely and that, therefore, the adoption was 
valid. The present is the converse of that case. There the widow adopted without 
waiting for the boy mentioned -in the will and here the widow waited until the boy 
mentioned ceased to be available. .But there is this in common between the two 
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cases ; that the husband had expressed a general intention to be represented by an 
adopted son and at the time of the adoption the boy mentioned in the ‘will was 
not available for adoption. 


In Suryanarayana v. Venkataramana? the husband conferred on the widow a 
general power to adopt. She made an adoption but the adopted boy died. Then 
again she adopted. It was the validity of this adption that was in question. It was 
held that*as the power to adopt was general the second adoption was valid. The 
following observations occurring at page 387 may be quoted : 


R “ The object and purpose of the authority given by the husband was to perpetuate his family as 
well as to secure his spiritual benefit and it would be unreasonable to hold that an accident such as 
the early death of the boy first adopted saould be allowed to frustrate the fulfilment of his object and to 
preclude the widow from making another adoption in the absence of any legal impedient to her doing 
so.” When the general intention of a Hindu to be represented by an adopted son is clear, as in this 
case, there seems no reason why effect should not be given to such intention, if it is possible to do so 
without contravening the law. Each zase must be decided on its own merits; without applying 
too strict a rule of construction in regard to powers of this description.” 


This decision was taken on appeal to the Privy Council and in affirming the 
judgment of the High Court the Privy Cuncil observed as follows in Suryanarayana 
v. Venkataramanat. aa - 

: “ Their Lordships agree with the -earned Judges of the High Court in the opinion that the main 
factor for consideration in these cases is the intention of the husband. Any special instructions which 
he may give for the guidance of his widew must be strictly followed ; where no such instructions have 


been given, but a general intention hes been expressed to be represented by a son their Lordships 
-are of opinion that effect should, if possible, be given to that intention.” 


In that case there were.no special directions by the testator with reference to the 
exercise of the power and therefore, the decision does not cover the point which 
falls to be determined in this appeal. Mr. D. Munikanniah, the learned advocate 
for the respondents, relied on tke decisions in Amirthaten v. Ketharamaien*, Sundara- 
sividu v. Adinarayanan®, Sitabai v. Bapu Anna Patil* and Rajendra Prasad Bose v. Gopal 
Prasad Sen®. 


In Amirthaien v. Ketharamaier.*, the widow was authorised to adopt a boy “from 
the children that may be born ia the families of my brothers”. There were such 
children available for adoption but the widow ignored them and adopted another 

boy. The question was whether this adoption was valid. This Court held that 
there was no general power corferred on the widow to adopt, and that it was a 
limited authority to adopt the boys mentioned. Moreover as the boys of the class 
mentioned in the will were available the adoption would be bad as the directions 
of the testator had not been fo:lowed. This was not a case in which a general 
-power to adopt was conferred nor was it a case in which it was impossible to carry 
out the directions of the testator at the time of the adoption. In Sundarasivudu v. 
Adinarayanan®, the authority was in these terms : 


“ My wife shall adopt a suitable boy from our family or a boy belonging to the same gotra as 
myself.” 


‘The widow adopted her own brother who neither belonged to the family of the 
testator nor was he of the same gotra. It was held on a construction of the will, 
that there was no general power to adopt conferred on the widow and that further 
she did not carry out the instructions of her husband. The adoption was accord- 
ingly held invalid. -This is similar to the decision reported in Amirthaien v. Ketha- 
ramaien*, Reliance was placed on the following observations occurring at page 238 : 


“Tn this view we do not think it nezessary to examine the other contention of Mr. Somasundaram 
that the widow made every possible attempt to make the adoption but failed to secure a boy of the 
qualifications required by the testator and therefore the adoption must be upheld. The contention 
is that we must so read the will as to hold that, if the conditions imposed by the testator were not 
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possible of fulfilment, the widow was permitted to adopt a boy of her own choice by adding the 
words ‘if possible’ to the power conferreé. We are, therefore, unable to uphold the contention of 
Mr. Somasundaram.” j ` $ f 

These observations must be taken alorg with the finding of the learned Judges 
that there was no general power of adoption conferred on the widow. In Sitabai 
v. Bapu Anna Patil‘, the authority was in zhese terms : 


“ My wife should as far as possible adopt Saankar the second son of my elder brother. If he 

(the boy) cannot be obtainzd any other bov should be adopted with the advice of the 
trustees.” 
Owing to enmity between the two famiïes, the widow would not adopt Shankar 
and another boy was adopted. It was held that the widow had not followed 
the directions of her husband and that therefore, the-adoption was void. The power 
of adoption was no doubt general but it was expressly found that the boy named 
was available for adoption. In Rajendra P-asad Bose v. Gopal Prasad Sen®, the husband 
authorised the widow to adopt a boy with the permission of his father. After the 
death of the father she adopted the son. It was held by the Privy Council that the 
adoption was invalid because the permiss:on of the father was a condition precedent 
to the exercise of that power. But I have already held that the power to adopt is 
general, and to hold that the adoption o7 the boys named is a condition precedent 
to the exercise of that power is to convert a general power into one limited to adopt- 
ing specified boys. This decision is mcreover largely based on the construction 
put on the Anumathi Patra that the paramount intention of the husband in autho- 
rising the adoption was secular and nor religious. It would be unsafe to apply 
the principle of this decision to the present case where the will discloses that the 
testator was actuated by religious cons.derations. As observed by the Judicial 
Committee in Narendra Neth Sircar v. Kamal Basini Dasi? at page 572, 


“ To construe one will by reference to expressions of more or less doubtful import to be found 
in other wills is for the most pert an unprofitable exercise.” 


In Shib Narayan Chowdhury v. Shib Narayar Chowdhury. Sir John Edge observed as 
follows : : f 
“ Their Lordships may observe that it is always dangerous to construe the words of one will by 


the construction of more or less similar words in a different will, which was adopted by a Court in 
another case.” ` f 


The result of the authorities may be summed up as follows : 


(1) Where a power to adopt is conZerred on a widow it may be either general 
or limited. Where the power specified the boy or boys to be adopted, it is a question ` 
of construction of the instrument whether it is a general power indicating a pre- 
ference in favour of the boy or boys named, or whether it is itself limited to adopting 
- the boy or boys named. It is an cpen question whether an authority to adopt a 
named boy without more can be construed as conferring a general power of 
adoption. Chengareddi v. Vasudeva Reddi® and Sindigi Lingappa v. Sindigi Sidabasappa®. 


(2) Where the power is limited to adopting a specified boy or boys the adop- 
tion of any other boys in excercise of this power would be invalid. © Amirthayyan 
v. Ketaramayyan? and Suncarasivudu v. Aainarayana®, : 


(3) Where the power is general and there are no special directions then 
successive adoptions would be valid. Suryanarayana v. Venkataramana? and Surya- 
narayana v. Venkataramana*®, 
a 
` I. (1920) 39 M.L.J. 106 : L.R. 47 I.A. 202: 7. (1890) 1 M.L.J. 177: LL.R. 14 Mad. 
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(4) Where the power is zeneral and speċial directions are attached to it 
ithen these directions must be strictly followed. If not the adoption will be invalid 
-notwithstanding that the authority is general. Sitabai v. Babu Annapatil1. 


f (5) Where the power to adopt is general and there are also special directions 
-attached to it but those directions become impossible of observance then an adoption 

can validly be made in exercise of the general power. Lakshminarayana Sastri v. 
. Sundaramagya®, À 


Applying these principles and bearing in mind that the Courts should not be 
“astute to defeat an adoption not clearly in exercise of the power”. Bhagwat 
-Koer v; Dhanukdari Prasad Singh®, I am of opinion that Exhibit D-1 conferred on 
Venkamma a general power tc adopt and that on 11th September, 1943, the persons 
“mentioned in the will not being available for adoption she could validly adopt 
pena of her choice and that the adoption of the first defendant is therefore 
valid. 


` In the result this appeal is allowed and the suit is dismissed with costs of the 
_appellant throughout. f 


Rajamannar, Chief Fustice—I agree. 
K.S. —— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
” PRESENT :—Mr. JUSTICE SOMASUNDARAM. ` 
S. A. A.-Beyabani : : , .. Letitioner.* 


Madras District Police Act (V of 151), section 53—Scope—Limitation for prosecutions under—When- 
applicable—Prosecution for desertion—Section if applicable—Section 51—If applies—Dismissal of accused—If 


-bar to prosecution on same facts. z 


What is contemplated under section 53 of the Madras District Police Act as a bar or limitation 
-for the prosecution is the act done or irzended to be done under the provisions of that Act or under 
the provisions of any other law. Where the complaint against an accused is not for anything done 
under the provisions of the Act or by tirtue of any power conferred on him as a police Officer, 
‘section 53 cannot apply. Where the act that. is complained of is one of. desertion, an 
offence s! ecially created under the provisions of the Act, it cannot be said to be an act done in 
pursuance of any power conferred om him by the Act or by the provisions of any other Act 
and the bar of limitation under section 53 is not applicable. It cannot be said that in view of the 
dismissal of the accused he ought notto be tried again for an offence and convicted. Section 51 of 
the Madras District Police Act will not pply to cases of dismissal made departmentally by the Police. 


Petition under Article 134 3) of the Constitution of India for a grant of a 
‘certificate to enable the petitioner herein to appeal to the Supreme Court of India 
against the order dated 14th March, 1952, in Crl.. Appeal No. 682 of 1950 on the 
file of the High Court and also praying under sections 435 and 439, Criminal Pro- 
cedure Code, to suspend the operation of the order dated 14th March, 1952, in the 
:said Criminal Appeal No. 682 of 1950, High Court, till the preferring of an appeal 
in the Supreme Court of India against the. said order. ; À 

. Neti Subramaniam for Petitioner. ' . 

The Public Prosecutor (V. T. Rangaswami Ayyangar) for the State. 

The Court delivered the following ` 


Jupcment:; Crl. M.P. No.°447 of 1952:—This is an application for leave to 
appeal to the Supreme Court against the.judgment in Crl. Appeal No. 682 of 1950. 
“That was an appeal preferred by the State against the acquittal of the accused 
by the Stationary Sub-Magisirar= of Nellore in respect of a charge for an offence 
under section 44. of the Madras District Police Act. One of the grounds on which 
leave is sought is that this prosecution is barred under section 53 of the Madras 
District Police Act. I must state at once that this point was neither raised before 
the trial Court nor was that raised before me when the appeal was heard. I think 
cat the time when the appeal was heard, the advocate must have bestowed some 
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* Cr. M. P. Nos. 447 and 443 of 1952. 27th March, 1952. 
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attention on this point and very probably he rightly felt that there was no force 
in this contention, and that is why he did not raise it before me. However, as the 
point has been raised in this application for leave to appeal to the Supreme Court, 
I must deal with it. - f 


Section 53 says that all actions and prosecutions against any person, which 
‘may be lawfully brought zor anythiug dorz or intended to be done under the provisions 
of this Act or under the provisions of any other law for the time being in force 
‘conferring powers on the- police shall be commenced within three months after 
the act complained of. 


“Anything done or intended to be done under the provisions of this Act or under the provisions 
“of any other law for the time being in force conte-ring powers on the police ” 
have been introduced by an amendment by Act VIII of 1947. Before that this 
section was as follows : 


“ Anything done or intended to be done eith=r under the provisions of this Act or under the 
‘provisions of any other law for he time being in force conferring powers on the Police.” 


Even before that, accordirg to the decisioa in Murugesa Naidu, In ret, the words were 
“for anything done under the provisions of this Act under the General Police powers.” 
This section has been the subject of interpretation in Chendrial, In re®. There a 
Bench of this Court consisting of Muttusvamy Aiyar and Best, JJ., have held that 
this section has reference only to acts dore or intended to be done under colour of 
the Act whereas the act complained of was not professedly done in the exercise of 
any power conferred by the Act. In tkat case, the act that was complained of 
was one of having bought and sold goats, an offence falling under section 44 as it 
then stood. This again came up for corsideration in Murugesa Naidu, In ret. In 
this case, the offence complained of was one under section 45 of the Madras District 
Police Act for receiving unauthorised fee or recompense. In construing the words 
“ anything done or intended to be done” Ayling, J., has held that the intention 
of the Legislature is obvious, viz., to impose a bar of limitation against actions and 
prosecutions against officers for acts done or purporting to be done in pursuance of 
their official powers. It is, therefore, clear from these two decisions that what is 
contemplated under secticn 53 as a bar of limitation for the prosecution is the act 
‘done or intended to be done under the provisions of this Act or under the provi- 
sions of any other law. Brut the complaint in this case is not for anything done under 
the provisions of this Act or by virtue of any power conferred on him as a Police 
Officer. The act that is complained of is one of desertion, an offence specially 
created under the provisions of this Act. It cannot be said to be an act done in 
pursuance of any power conferred on hin by this Act or by the provisions of any 
other Act. Section 53, therefore, cannot apply to the facts of this case. The question 
of limitation must, therefore, be considered to be not applicable to this case. In 
my opinion, the learned Advocate, whc appeared for the accused at the time of the 
hearing of the appeal, was therefore, pe-fectly justified in not raising that point 
at the time of the hearing. ` 


The second point that is raised is that he having been already dismissed, he 
should not be tried again for an offence and be convicted. For this, the learned 
Advocate, Mr. N. Subramaniam, relies on section 51 of the District Police Act. 
Section 51 is as follows : 

“ Nothing contained in this Act shall be consrued to prevent any person from being prosecuted 
for any offence made punishakle on convicticn 3y this Act or. to prevent any person from being 
liable under any other law, regulation or Act to any other or higher penalty or punishment than is 
provided for such offence by this Act : provided always that no person shall be punished twice for 
the same offence.” . 

It deals only with punishment under the Act or for offences falling under the Act. 
When a person is convicted for an offence either under the provisions of this Act or 
under any of the several Acts, he should rot again be convicted for the same offence 


a a 
I. (1915) 2 L.W. 348. 2. (1894) 1 Weir 846. 
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in respect of the same facts. The punishment here is not the punishment of dis- 
missal which is made after departmental enquiry but a punishment imposed by the 
Court. This sentence has been passed by the Court after he has been found guilty. 
Section 51, therefore, will not apply to cases of dismissals- made departmentally 
by the Police. f : 


The third contention is that there was no sanction given by the District Superin- 
tendent of Police to prosecute this person. So far as the Act is concerned, there is 
no provision of law under which sanction is necessary. He relies upon a G.O., 
according to which it is stated that it is the District Superintendent of Police that 
must sanction the prosecution against the Police officer. It is not a provision 
in the Act. In the absence of any provision providing for sanction in the Act 
itself, I do not think that any sanction is necessary under the Act for prosecuting 
the accused. So long as the provisions of this Act do not require that sanction 
by the District Superintendent of Police is necessary, the prosecution does not 
become invalid without such sanction. That contention also fails. 


Another contention that is raised is that any charge against a Police officer 
above the rank of a constable under this Act shall be enquired into and determined 
only by an officer exercising the powers of a Magistrate. It is contended that there 
is no evidence to show that this Court is a Police officer within the meaning of the 
term “ exercising the powers of a Magistrate.” Section 50 on which the learned 
Advocate relies applies only to a zase of departmental enquiry and not to an offence 

-before a Court. There is no substance in this contention either. 


In the result, in my opinion, there is no substantial point in this case, so as to 

compel me to give leave to appea to the Supreme Court. The petition is, therefore, 
dismissed. 
Crl. M. P. No. 448 of 1952—As regards the petition for stay of the sentence 
of imprisonment, in consequence of the dismissal of Crl. M. P. No. 447 of 1952, 
I think this petition also must bs dismissed. I do not think there is any need to 
„stay the operation of the order >f the High Court. This petition is accordingly 
dismissed. 

K.S. — Petitions dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE RAMASWAMI. 
R. Umanatha Rao ..  Petitioner.* 


Criminal trial—Warrant cases and Se.sions cases—Accused before they are charged anticipating defence by 
raising preliminary points—If can be allowed. 


In warrant cases and a fortiori in Sessions cases accused persons before they are charged and 
put upon their defence cannot be alloved to anticipate their defence by raising preliminary points. 
‘When the Court passes judgment on these points they are brought up on revision to the High Court 
pending which the trial of the case is acjourned. This practice must not be permitted. An accused 
person has no right to raise a preliminary point before he is charged. He must wait to defend himself 
till he is charged and if he is convicted, his first remedy is in most cases by way of appeal. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of Sessions, 
Tiruchirapalli division, dated 12th March, 1952, in Crl. M. P. No. 82 of 1952 in 
S. C. No. 53 of 1951. 


S. Mohan Kumaramangalam for Messrs. Row and Reddy for Petitioner. 
The Public Prosecutor (V. T. Rangaswami Ayyangar) for the State. 
The Court made the following 


Orver.—This is an unusuzl criminal revision case filed against an unusual 
order made by the learned Additional Sessions Judge of Tiruchirapalli division 
in Crl. M. P. No. 82 of 1952 in Sessions Gase No. 53 of 1951. 





* Cr. R. C. No. 302 of 1952. as 24th March, 1952. 
(Crl. R. P. No. 292 of 1952). . 
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. Before entering into the merits of this case I may point out that in a Gircular 
issued by the High Court of Madras dated. roth: January, 1951, interlocutory. 
petitions of this nature are thoroughly ‘ deprecated and the Hon’ble the Judges 
point out as follows: . - . a Ae S oo: 


2 


«< Instances have come up tc the High Court which disclosé that a system of procedure not con- 
templated by the Code is developing in the subordinate criminal Courts. In warrant cases (and 
a fortiori in Sessions cases also) accused persons before they are charged and put upon their defence 
anticipate their defence by petiticns raising preliminary points upon which the Court passes judgment. 
These are then brought up on revision to the High Court pending which the trial -of the case is 
adjourned. The High Court desires to impress upon’ the lower Courts that this procedure is 
unwarranted and makes for delay and extra work. An accused person has no right to raise-a 
preliminary point before he is charged. He must wait to defend himself till he is charged and if he is 
convicted, his first remedy is in most cases by way of appeal.” 

I need not dwell upon the mischief caused by such a procedure: The trial 
of a case degenerates into trials within a trial, and the trial Judge is compelled to 
prematurely commit himself to one view or another, and what is more, when the 
matter is taken up to the High Court, the High Court’by going into the merits of 
these contentions increases the risk of premature disposals on points which ought 
to be really disposed of at the end of the case and considered at the time of writing 
the judgment and due reasons given for the conclusions arrived at by the Judge,. 
which will enable the appellate Court to be fully seized of the matter and bring 
its own mind to bear upon, the points in controversy and satisfactorily dispose of the 
entire case against the accused, be it one of conviction or of acquittal. 


It is therefore really astonishing that the learned Additional Sessions Judge, 
Mr. B. R. Chakravarti, has allowed. himself fo embark upon such a detailed exposi- 
tion of the points raised before him, which ought to.be really relegated: to the time 
when these matters should be considered, viz., after hearing the defence and while 
writing the judgment. I must attribute it only to the comparative inexperience 
in criminal work of the Additional Sessions Judge and it is to be hoped that there 
will be no further repetition either by him or by other subordinate Courts of this 
State. 


The Additional Sessicns Judge is trying what is popularly known as the Tiru- 
chirapalli Conspiracy Case and the prosecution case has been closed and the Judge 
has started recording the statements of the accused under section 342, Criminal 
Procedure Code. It is at this stage the accused invited the Judge to pass orders 
on three specific points before the statements were recorded. I directed the 
Additional Sessions Judge to get along with the recording of the statements. 
under section 342, Criminal Procedure Code and promised to pass, orders on 
Monday on this case. 


' The three points raised before the Additional Sessions Judge were (1) that 
the entire proceedings before the committing Magistrate were void for want of 
necessary sanction as recuired by. sections 196 and, 196-A; Criminal Procedure 
Code and consequently tke trial before that Court was void ; (2) that the Court 
had no jurisdiction to try this case because’the conspiracy was-hatched in Calcutta 
‘and (3) 160 documents which had beén admitted in evidence’ must, on the 
evidence of the Investigating Officer, be'held to have come not from proper custody 
and therefore a ruling should be given.on this matter. Ha 


The learned Additional Sessions Judge I am glad to state has carefully and 
temperately and with a wealth of justifiable legal'learning discussed all these points 
and shown that points (1) and (2) are devoid of substance and that point (3) is a 
matter of assessment of the probative value of thesé documents and that this aspect 
of the case will have due regard when:the case comes.to be decided. 


This is not the stage where I should discuss once more the points for and against 
the three contentions raised by the accused because if I were to decide these points 
now the learned Sessions Judge would feel himself precluded from going into these 
matters again at the time he comes to hear the arguments at the Bar after both 
sides have closed their, case.. But that. is the proper stage when all these matters 
have to be carefully considered even though the learned Additional Sessions Judge. 


~ 
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has now passed this interlocutory order. Therefore my examination must consist 
of nothing more than, at this stage, to find whether acceptable or unacceptable 
reasons have been given by the leerned Additional Sessions Judge for his conclusions. 
and whether a prima facie case has or has not been made out for interfering or not., 
interfering with these conclusions at this stage. If the legality and propriety of 
these conclusions are prima facie satisfactory at this stage, there will be no necessity 
to interfer€ in revision now. It is on that basis I shall examine the finding for this. 
limited purpose. 


Taking the most importan- of the three points first, viz., the contentions. 
relating to the 160 documents, the point taken is simply this. These documents 
were seized by the Police long anterior to this case from different sources and. 
have been in their custody for a shorter while or a longer while before they had 
been put info Court in connection with this case. Be it noted that these docu-- 
ments have all been properly proved and they have been admitted and there is no 
dispute about their relevancy. The only point taken is that by reason of their- 
being in the custody of the police for a shorter or longer while instead of being- 
produced before the Court then and there which it is stated must be done under 
section 523, Criminal Procedure Code, a case has been made out for the Court 
to give a ruling. The request ‘s made in this vague language because the lower- 
Court has rightly pointed out that the learned counsel for the accused Mr. Kailai. 
Anandar fairly conceded that the mere fact that these documents have been in the- 
custody of the Poliec officers for some-time, or that some of the documents being: 
typewritten or cyclostyled and interpolations were possible, was not a ground for- 
rejecting all these documents en bloc or-the Court being asked to deal with each. - 
document and say whether or not it accepts the proof adduced by the prosecution 
or what weight the Court is going to attach to its contents. The learned Addi-- 
tional Sessions Judge has therefore pointed out : 

“ Beyond, therefore, observing that the custody of the documents with the Police before they- 
actually came into Court will be borne in mind in considering whether the evidence adduced by the- 


prosecution in regard to each of them is sufficient and satisfactory. No further order can be properly- 
made at this stage and I do not therefare -nake any.” 


This conclusion is prima facie correct and merits no interference in revision. 


The second point taken regarding the committal being void for want of neces-- 
sary sanction as required by sections 196 and 196-A, Criminal Procedure Code,. 
has been fully dealt with by the learned Additional Sessions Judge. In’ fact in 
regard to this contention the only aspect pressed before me here is that the memo-- 
randum of the Government dated 22nd August, 1950, signed by the Deputy Secre-. 
tary to Government in modification of Ex. P. 252 was neither properly proved 
nor admissible and that the lower Court ought to have held that the order of His 
Excellency the Governor could not be modified by the Deputy Secretary. This. 
point has been dealt with in paregraph 20 of the order of the lower Court and 
the Additional Sessions Judge has shown how the first clause of the sanction clearly 
covered an’ offence under section 120-B read with section 153-A and -similarly 
the second clause covered an offeace under section 121-A although section 120-B. < 
too has been added to it unnecessarily and that these are the only two offences- 
in regard to which objection car be raised and has been raised. The reasons 
given by the Additional Sessions Judge for this conclusion are prima facie acceptable 
and merit no interference in revision. 


The final point taken is that the conspiracy was hatched in Calcutta, and 
that therefore this case could not have been launched in Tiruchirapalli. The 
learned Additional Sessions Judge has carefully considered this point and states 
as follows : i 


“ There is little substance in the camtention raised under this point, and I am not quite sure if ` 
the counsel for, the accused himself was very serious in his arguments on this point. It is not the case- 
of the prosecution nor is it the evidence adduced in the case—I am not here referring to the truth or 
otherwise of the evidence adduced, this being a matter to be dealt with only in the judgment, but 
only to the trend of it—that the accised. are to be convicted in regard to a conspiracy which took 
place at Calcutta. What took place at Calcutta was the second .party congress of the Communist. 


Cad 
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party of India. The decision in that congress is referred to-in the evidence only for. the purpose of” 
rendering the prosecution case probable, .namely; that the accused, or, many of them, who are- 
Communists, were parties to a conspiracy or conspiracies which took place in the District of Tiru-- 
chirapalli among other places, fer the purpose of implementing the decision of that congress,,as also. 
other directives of the party issued from time to time. The purport of the evidence so far adduced. 
~in this case is—I repeat I am not concerned with the truth of the evidence at this stage—that the- 
accused or several of them met cr otherwise conspired to commit the offence set out in the charge in 
the District of Tiruchirapalli. Moreover, where the conspiracy alleged is a continuous thing ranging 
over a period of two ‘years and the offence is committed in many places including Tiruchirapalli. 
district, this Court will have undoubtedly jurisdiction to try this case under section 182, Criminal. 
Procedure Code.” - ` 


_ The reasons given are prima facie correct and merit no interference in revision.. 


In the result this Criminal revision case is dismissed and the learned Additional. 
Sessions Judge is directed to proceed with the disposal of the case expeditiously 
and according to law. j 

K.S. f — Petition dismissed.. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justice Sussa Rao. 


The Bhagat Estates, Ltd. .. Petitioner* 
v. 
The Accommodation Controller, Madras. «e Respondent. - 


Madras Buildings-(Lease and Rent Control) Act (XV of 1946), section 3—Objection taken by houseowner: 
that rent of premises does not exceed Rs. 25 per month—Accommodation Controller must decide whether rent is more: 
than Rs. 25 before exercising jurisdiction and demanding possession. 


Where a landlord after giving notice of vacancy takes the objection that the rent of the premises, 
in question does not excéed Rs. 25 per month and that therefore the Accommodation Controller has- 
no jurisdiction to demand possession of the house, the Accommodation Controller must first find on 
the materials furnished whether the rent exceeds Rs. 25 per month before he can exercise his juris 
diction. i 


Petition under Article 226 of the Constitution of India praying that in the- cir- 
cumstances stated in the afidavit filed therewith the High Court will be pleased to- 
issue a write of certiorari, calling for the records and quash the order of the Accom-- 
modation Controller, Madras,.dated 4th December, 1951, passed in: A.2.2665/51 


under section 3(8) of the Madras Buildings (Lease and Rent Control) Amendment. 
Act of 1951. ` i 


M. A. Ghatala and C. Narasimhacharyulu for Petitioner. A © 


V. P. Sarathi for the Government Pleader (P. Satyanarayana Raji for Respondent... 
The Court made the following , l 7 


Orver.—This is an application for issuing a writ. of certiorari to quash the- 
order of the Accommodation Controller of Madras; dated 4th December; 1951. - 
The petitioners are the owners of pr-mises No. 79-A. and B, Sembudoss Street. 
G.T., Madras. It fell vacant on or abou: 24th September,.1951.. The petitioners. 
gave notice of vacancy to the Accommodation Controller by- letter dated - 24th, 
September, 1951.. On 6th October, 1951, they informed’ the- Accommodation. 
Controller that the. notice was given under a mistaken impression that the rent. 
was about Rs. 26-10-0. The petitioners let that room to A. A. Kapodia and he- 
has been occupying that room with his family.. On roth December, 1951, ie: 
three months after the notice of vacancy was given, the petitioners received 
notice by the Accommodation Controller under section 3 (8) of the Act, demanding- 
delivery- of immediate possession within seven days of the receipt of the said notice.. 
The petitioners complained that the rent of the premises in question does not exceed! 
Rs. 25, and, therefore, the Accommodation Controller has no jurisdiction to issue: 
the said Order. : eee ae he 


The relevant provisions of the Act are as follows : A : f 
oe a Gate ee es L A OE O I E ee 
_.* Writ Petition- No. 805 of 1951. “~ - 5th February, 1952. 
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“3. (1) (a) Every landlord shall, within seven days after the building becomes -vacant by-his `` 
ceasing to occupy it, or by the termination of a tenancy, or by release from requisition give'notice'of 
the, vacancy, in writing tò the officer au-horised i in. that behalf-by the State Government ; 


` Provided. ‘that this sub-section’ shall aot apply ‘to a building in respect of.which the landlord, has 
obtained an ‘order for Possession on any of the grounds specified in section 7, sub-section (3). 


3., (5) Tf the building i is required fo- any of the purposes, or for-occupation by any of the officers,- 
specified in swb-section (3), the landlord shall deliver.possession of the building’to.the authorised officer, . 
and the State Government shall: be deemed to be the. tenant of the landlord, with retrospective effect 
from the date on which the authorised officer received notice under sub-section (1) or sub-section (2), 
the terms of the tenancy being such as may be agreed upon between the landlord andthe | 
tenant and in default of an agreement, as may be determined by-the City Civil Court in the City of 
Madras and elsewhere by the Subordinate Judge’s Court having original jurisdiction over ‘the area in 
which the „building i is situated: or, if there: is'no such coat by the District” Coùrt 


provisions of this Act ; and if no fair rert “has been so fixed, such fair rent as may be determined din 
the Court aforesaid in accordance with the provisions of this Act. 


Section 3 (9). Nothing contained im this section shall apply— 
(a) to a-residential building: ‘the monthly rent of which does not exceed twenty-five rupees ; 


-or (b) to a non-residential building the monthly rent of which does not exceed fifty rupees ; or (c) to” 


any building or buildings inthe same zty, town or village, owned by any company, association or 
firm, whether incorporated oy not, and bona fide intended solely for the occupation of its officers,’ 
servants or agents.” 


It is clear from the aforesaid provisions that the Accommodation , Controller. 
has no jurisdiction to act under this section unless the monthly rent of the building 
is more than.Rs. 25. When the petitioners took the objection that he had no juris- 
diction, the Accommodation: Controller should have found, on the material furnished 
by the petitioners, whether the rert'of the premises was more than Rs. 25. When a 
statute confers jurisdiction upon a tribunal, subject to a-condition, the tribunal 
cannot exercise’ the jurisdiction. unless the condition exists. The order of the 
Accommodation Controller is quashed and he is directed to decide, whether the 
monthly rent of the premises in question is more than Rs. 25. This petition is 
allowed, but as the petitioners themselves issued the notice to the Accommodation 
Controller’ ‘under’ section 3 (1) af the Act, this is not a fit’ case for awarding costs. 

K. S.. — Ta ` Petition allowed. 
-IN THE HIGH COURT OF JUDICATURE AT .MADRAS. os 
Present :—Mr. Justice Sussa Rao. ' 
Rahimansa Rowther and.anothes. -= oe © t..  Appellants* 
v. my ar 
The Madras lama Educationa. Institution, Vallam, aned 
by its Secretary and representative, Mohideen Batcha Rowther. Respondent. 


Transfer of Property Act (IV of- 1882, as “amended i in 1929); ; sections 91, 92 -and 95—Scope—Co-morigager 


. gedeeming mortgage—Rights of the other mer2gagor to file a suit for redemption—-Limitation for such Suit. 


The co-mortgagor redeeming is-metely an instance of subrogation. ` The redeeming mortgagor 
has not merely.a charge, but the mortgage, as to‘his.share; is extinguished, and’as to the shares of the | 
other mortgagors he stands in the shoes cf the mortgagee. - Where a co-mortgagor redeems the entire 
mortgage, his right as a mortgagee relatzs back to the date of the mortgage which he has redeemed 
for the benefit or priority over subsequentmortgages. The period of limitation for,a suit for redeeming 
by-the other mortgagor against the redeeming co-mortgagor is the same as: against the mortgagee. 

Mukh Narain Singh v.-Ramlochan Tiweri, I.L.R. (1940) 19 Pat. 938 and Raghasendracharya ` v. Vaman 
Srinivas, A.I.R. 1943: Bom. 191, approved.» ' 

A suit filed within 60. years of an dcxnowledgment will bei in time. ` i 


` Second Appeal preferred against. the decree of the Court of, the Subordinate 
Judge, Tanjore, in A. S. No. 102 ‘of 1947, preferred against the decree of the court 


` of the District Munsiff, Tanjore, in O..S. No. 134 of 1946.. 


K. Venkataraman for Appellaat. 
R. Gopalaswami Benge: for Respondent. 





= $. À, No. 1673 of 1948. : _ agth January, 982. 
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The Court delivered the following Salis 93, ne eee s i i 
. Jupemunr.—This is a second appeal against the decree and judgment of. the 
Court of the Subordinate Judge of T'anjare confirming that of the District Munsiff 
of. Tanjore in C. S. No. 134 of 1946, a suit filed by the respondent for redemption 
of the usufructuary- mortzages and for possession of properties pertaining to its 
4/toth share. One Natharsa Rowther had four sons and two daughters. They 
were Kadir Hussain, Kadirsa, Mohideensa, Mohammad Kanni, Miran Bivi - 
and Chinna Pillai Bivi. Natharsa Rowther mortgaged his three shops bearing 
Nos. 11, 12 and 13 situated in survey number 176/1-A at Vallam Vadakku, Sathi 
village to one Nizam Rowther on 27th, 28th and 29th March, 1867, for a sum of 
‘Rs. 237. Natharsa’s son Mohideensa created a mortgage in regard to the same 
properties in favour of the said mortgagee, for a sum of Rs. 50 on 5th December, 
1878. After the death of the original mortgagor his four sons became entitled to 
2/10th share each and the two daughters 1/1oth share each. Noor Bivi, daughter of 
Chinna Pillai Bivi and also daughter-in-law of Kadirsa succeeded to her mother’s 
1/10th share and also to Kadirsa’s 2/10th share and thus became entitled to 3/10th - 
share in the mortgaged properties. Defendants 1 to 10 are her heirs. The other 
heirs of Natharsa conveyec their interest to the plaintiff and the plaintiff therefore 
became entitled to the 7/10th share in the said properties. ` 


On 16th November, 1891, there was a partition in the mortgagee’s family 
and his sons, Kamal, Modideensa and Natharsa got one shop each. Mohideensa 
assigned his shop to Kamalsa. Kamalsa’s heirs received their proportionate 
share of the mortgage amount from Noor Bivi and released shops Nos. ir and 12, 

' Noor Bivi instituted O.S. No. 98 of 1932 on the file of the District Munsif Court, 
Tanjore, for redemption of shop No. 13 and obtained a decree on 28th June, 1933, 
- and took delivery of the shop on 18th July, 1934. The daughters of Noor Bivi 
‘conveyed these shops to the -st defendant under Ex..D-9 dated 13th December, 1938. 


The plaintiff who became the owner of 7/10th share in the mortgaged pro-. 
pperties filed the aforesaid suit for redemption and possession of the properties. 
pertaining to its share. ` Defendants z and 10 pleaded that in a partition between 
the heirs of Natharsa the equity of redemption in the suit properties was allotted. 
to Kadirsa and that, therefore, the other heirs of Natharsa ceased to have any 
interest in the equity of redemption. They further contended that they acquired 
right by adverse possession to the suit items. Both the Courts found that defendants 
failed to establish the exclusive right of Kadirsa to the plaint schedule properties. 
They also agreed in holding that the defendants did not establish their plea of 
adverse possession. Defendants 1 and 2 have preferred the above second appeal. 


_ _ The first question is wkether the equity of redemption was allotted to Kadirsa 
in the alleged partition. In support of such an allotment defendants relied upon 
Ex. D-2 dated 16th December, 1878.- Learned counsel for the respondent con- 
tended that this document was not admissible in evidence as it required regis- 
tration. Ex. D-2 purports to be an agreement entered into between the surviving 
sons of Natharsa and his grandsons. As the arguments turned upon the recitals 
in the document the material portions may be extracted : £ 


“ Whereas Natharsa Rowther, our father and grandfather of Sheik Mohammad Rowther after 
partitioning and giving to us the other properties set apart for the maintenance of himself and his. 
wife and also for funeral expenses the shops situated in the eastern row of the Jevuli shop street, Vallam 
ee eee Whereas father and mother Ismail Bivi were under the protection of the aforesaid 
Kadirsa Rowther after the partiticn effected in our family ; whereas the said Kadirsa Rowther met 
the funeral expenses of Ismail Bivi Ammal on her death, whereas in accordance with the wish expressed 
by Natharsa Rowther while he was alive that his funeral expenses should also be met by Kadirsa 
Rowther himself and that he should take the-three shops absolutely the said Kadirsa Rowther himself 
met the funeral expenses of the said Natharsa Rowther, whereas:disputes arose among us as Mohideensa 
Rowther effected a second usufruccuary mortgage over the middle shop to Kadirsa Rowther, son of 
Nijam Rowther of Kolikkottai on tke 5th of this month for a sum of Rs. 50 claiming the same as belong- 
ing to himself and took the amount himself, whereas we have agreed to the settlement made by the 
‘panchayatdars that in lieu of the sam of Rs: 50 got by Mohideensa Rowther through the Othi Sheik. 
Muhammad Rowther should get the jewels worth Rs. 45 which belonged to Ismail Bivi and which. ` 
were with Sheik Muhammad Rowther and about which there was a dispute, that Kadirsa Rowther 

. Should give a sum of Rs. 45 to Muhammad Gani Rowther, that Kadirsa Rowther himself should pay 


50 ~ 
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the Othi amount of Rs. 347 payable by Natharsa Rowther and Mohideensa- Rowther in respect of ° 
the aforesaid shops and redeem them and take them absolutely. ~ zc ans Poe 


Novy, therefore, we consent and agree that Kadirsa Rowther should pay a sum’of-Rs. 297 being - 

the amount due under the usufructuary mortgage executed by Natharsa Rowther in respect of the 
three shops and the sum of Rs. 50 being the amount due under the mortgage executed’ by Mohideen 
Rowther, in all a sum of Rs. 347, redeem the said shops and take them absolutely.” 
The docufnent was signed by the sons and grandsons of Natharsa Rowther and 
was' attested by several witnesses. Under this document the heirs of Natharsa 
- Rowther other than Kadirsa cared out the wish of Natharsa Rowther that the 
said shops should be given to Kadirsa Rowther. After the death of Natharsa 
Rowther there were disputes between the members of the family. Those disputes 
were settled through the intervention of Panchayatdars. As part of:their decision 
Kadirsa had taken over the liability of Mohammad Gani and the other members 
gave the shops to Kadirsa. They fulfilled the wish of Natharsa Rowther by trans- 
ferring the said items to Kadirsa. Under Ex. D-2 they purported to confer: for 
the first title on Kadirsa in respect of the three shops. The document conferred 
title on Kadirsa and therefore it required registration and not having been regis- 
tered it is inadmissible in eviderce. . 


But it is contended that Ex. D-1 did not create interest in the immovable 
property but had recorded the pre-existing gift. As I have already pointed out, 


_ it is clear from the recitals that Ex. D-2 itself purported to create title though 


disputes between the members o= the family had their origin in a wish expressed 
by Natharsa Rowther. Learned counsel relied upon the judgment of the Judicial 
Committee in Bhageshwari Charan Singh v. Fagarnath Kuari+, ‘There, the owner of 
an impartible estate made a gift in June, 1909, of a portion of the estate in favour ~ 
-of his second wife who thereupon entered into possession. In 1916, the owner of 
the estate filed a petition with the Commissioner in which he related the deed of" 
gift to his wife, expressed a doubt as to whether the deed of gift was valid, and’ 
asked the Commissioner either to declare that the deed was valid or to give sanction 
to the execution of a fresh deed o7 gift. The wife also filed a similar petition. One 
of the questions raised was whether the petition filed by the wife was admissible 
in evidence as it was not registered. Their Lordships in connection with tha 
contention made the following sbservations at page 301 : : 
“ The distinction is between a mere recital of a fact and something which in itself creates a title 
...+.. In the present case the statement in the petition of the respondent did not create any right 
in the Thakur. It merely acknowledg2d as a fact that such right was his. There was, therefore, 
no necessity for registration.” . : 
Their Lordships, therefore, held that the petition did not create any right in Thakore 
but only acknowledged his pre-existing right. ` This judgment, therefore, has no. 
bearing on the admissibility of Ex. D-2. Here the document itself creates a right 
in praesenti and, therefore, not having been registered is inadmissible in evidence. 


It is then contended that this document though not admissible to establish 
title of Kadirsa or his heirs could be relied upon for the collateral purpose of showing 
the nature of possession. It is undoubtedly true that a document inadmissible for 
want ‘of registration can be relied upon for proving the character of possession. 
The appellants can, therefore, rely upon this document for the purpose of showing 
that after Ismail Bibi redeemed the mortgage, that is, from the years 1931 ‘and 
1933 she claimed to be in possession in her own right. But this circumstance will not. 
be of any practical value to the appellants if the suit for redemption be otherwise ` 
in time. A few relevant facts bearing on the question of limitation or adverse: 
possession may now bestated. The usufructuary mortgages were dated 27th, 28th. 
and 2gth of March, 1867. Under Ex. P-1, dated 16th November, 1891, i.e., the- 
partition that was effected betwzen the sons of the mortgagee they admitted their 
possession of the three shops as usufructuary mortgagecs. The Court below held. 

. that the said admission operated as acknowledgment within the meaning of section 19 
of the Indian Limitation Act. That, that admission was an acknowledgment was. 
A 


1. (1931) 62 M.L.J. 296: L.R. 59 LA. 130 (P.C.). 
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not disputed before me. One of the-co-mortgagors, that is, Noor Bivi redeemed the 
mortgages in 193r and 1933. The representatives of the other mortgagors filed. 
the suit for redemption on 3rd June, 1946. If they are entitled to redeem the 
mortgage their suit would be well within time under Article 148 of the Limitation 
Act as that article prescribes the period of limitation as sixty years. As the acknow- 
ledgment was dated 16th November, 1891, the suit would not be barred before 
16th November, 1951, and-the suit having been filed on 3rd June, 1946, would,. 
therefore, be within time. r 


The question, therefore, is whether one of several co-mortgagors could file a. 
suit for redemption agains: the other co-mortgagors who redeemed the mortgage. 
The relevant provisions of the Transfer of Property Act read as follows : 

Section gt. ‘Besides the mortgagor any of the following persons may redeem or institute a 
suit for redemption of the mortgaged property, namely, (a) any person (other than the mortgagee 


of the interest sought to be redeemed) who has any interest in, or charge upon, the property mortgaged: 
or in or upon the right to redeem the same.” 


Section 92: “ Any of the persons referred to in section 91 (other than the mortgagor) and any 
co-mortgagor shall, on redeeming property subject to the mortgage,have,so far as regards redemption, 
foreclosure or sale of such property, the same rights as the mortgagee whose mortgage he redeems 
may have against the mortgagor or any other mortgagee.” ' 


Section 95: “‘ When one of several mortgagors redeems the mortgaged property, he shall, in: 
enforcing his right of subrogation under section 92 against his co-mortgagors, be entitled to add to. 
the mortgage money recoverable from them such proportion of the expenses properly incurred in 
such redemption as is attributable to their share in the property.” 

- Under the aforesaid sections it is obvious that the co-mortgagor will be subrogated 
to the rights of the mortgagee if he redeems the mortgage. To put it in other 
words he will be substituted for the mortgagee whom he has paid off. The aforesaid 
sections have been amended by Act, XX of 1929. Before the amendment there was a 
sharp conflict of judicial opinion in regard to the’right of one of several mortgagors 
if he rede -ms the entire mortgage. But that conflict was set at rest by the amending - 
Act. The effect of the amendment on the rights ofa co-mortgagor has been succinctly 
and accurately stated by Sir D. F. Mulla in his Transfer of Property Act, at page 
598 (3rd edn.) : 

“ All these defects now disappear, and under the combined effect of sections gi and 92 the case 
of one co-mortgagor redeeming is merely an instance of subrogation. The redeeming mortgagor 
has not merely a charge, but the mortgage, as to his share, is extinguished, and as to the shares of the 
other mortgagors he stands in the shoes of the mortgagee..... Where a co-mortgagor redeems 
the entire mortgage, his right as a mortgagee relates back to the date of the mortgage which he has 
redeemed for the benefit of priority over subsequent mortgages.” 

The question of limitation in regard to such a suit full to be considered in Mukha 
Narain Singh v. Ramlochan Tiwari. The facts in that case were the 4th defendant’s - 
predecessors-'n-interest executed a usufructuary mortgage in 1866 in favour of the 
predecessor-in-interest of the 3rd defendant. The due date for payment was May 
or June, 1870., The first defendant who is a transferee of a share of the mortgaged 
property redeemed the mortgage in 1905. The plaintiffs who became the owners 
of the entire equity of redemption filed the suit on 4th September, 1933,- for re- 
deeming their share of mortgage by proportionate payment of the mortgage 
debt. It was not in dispute that Article 148 of the Limitation Act applied. The 
question was whether the period of limitation started in 1870 from the due date 
of payment or in £905 when the first defendant redeemed the mortgage. The 
learned Judges after noticing the conflict of views'that existed Prior to the Amending 
Act of 1929 pointed out that by the Amending Act the co-mortgagor who redeemed 
the mortgage was clearly subrogated’ io the position of the mortgagee and they 
expressed their view on the question of limitation at page 944: 

“ Here also time had begun to run against: all the Mortgagors from the time when the right to 
redeem accrued, that is to say, from the due date of the mortgage, and did not cease to run against 
the plaintiffs merely because the other co-mortgagors redeemed the mortgage.” 

This judgment is, therefore, authority for the position that one of several mortgagors 
who rede ‘ms_ the mortgage is subrogated to the rights of the mortgagee and therefore 


I. (1940) I.L.R. 19 Pat. 938. 
ya 
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the co-mortgagor can redeem the subrogee within the period prescribed under 
Article 142 of the Limitation Act, that is, sixty years from the due date of payment. 
Broomfield and Lokur, JJ., expressed the same view in Raghavendracharya v. Vaman 
Srinivas'. There also a co-mortgagor redeemed the entire mortgage and the other 
co-mortgagors filed a suit for red-mption against the said co-mortgagors. The 
question fpr consideration was whether limitation would run -under Article 148 
of the Limitation Act from the date of redemption or from the date when the debt 
becomes due under the original mortgage. The learned Judge observed at page 194 : 
“Tf the subrogec has the same rights as the mortgagee, the period of limitation for a suit against 
him must be the same and not different.” 
They pointed out “ that by reason of the amendments to sections 92 and 95 of the 
Transfer of Property Act a co-mortgagor who had redeemed the mortgage had 
all the rights of the mortgagee including the right to interest on being redeemed. 
I respectfully agree with the view expressed by the’Bombay and Patna High Courts 
as they are consistent with the provisions of sections 92 and 95 of the Transfer of 
Property Act. Indeed section 92 of the Transfer of Property Act clearly. states 
that the co-mortgagor redeeming the mortgage has the same rights as the. mort- 
gagee whose mortgage he redeems may have against the mortgagor or any other 
mortgagee. . 

I, therefore, hold that the plaintiff’s suit for redemption .having been filed 
within the period of sixty years from the date of the asknowledgment is clearly 
within time. In the result the judgment of the Court below is correct and this 
second appeal is dismissed with costs. (Leave refused). 


K.S. | —_——- Appeal dismissed, 
IN THE HIGH COURT OF JUDICGATURE AT MADRAS. 


` Present :—MR. P. V. RAJAMANNAR, Chief Justice, AND Mr. Justice VENKATA- 
RAMA AYYAR. 


Sri Dantuluri Butchi Ramayya .. Petitioner* 
v. : ; 
Gundu Ramanna and others .. Respéndents. 


Madras Estates Land Act (I of 1908)—Lands situated in a Zereyti village forming part of a permanently 
settled estate—If ceases to be-such if obtained in exchange for lands in a pre-settlement minor inam—Suit to eject 
_ Jrom —Furisdiction. wo è 


The character of lands which were situated in a Zeroyti village forming part of a permanently ‘ 
settled estate, did not cease to be such even though they were obtained by the landholders in exchange 
for lands in a pre-settlement inam. Civil Courts have vo jurisdiction to entertain a suit to cject 
tenants from such lands. The nature of the land did not change because of the exchange. 

Petition under section 115 of Act V of 1908, praying thit the High Court 
will be pleased to revise the order, dated 24th April, 1948, of the District Court; 
Vizagapatam, in C.M.A. No. 15 of 1945 (O.S. No. 161 of 1944, District Munsif’s 
Court, Vizianagaram). 

D. Narasaraju and K. B. Krishnamurthi for Petitioner. 

P. Somasundaram and P. Suryanarayana for Respondents. 

The Judgment of the Court was delivered by 


The Chief Justice—This revision petition originally came on before Bala- 
krishna Ayyar, J., but .has been referred to a Bench because the learned Judge 
thought that the questions raised in it were of considerable importance and the 
matter was barren of direct authority. . j 

The petitioner filed a suit in the District Munsif’s Court of Vizianagaram to 
eject the contesting respondents from the lands-in suit and to recover past and 
subsequent profits from them. Tt was inter alia pleaded by the defendants that the 
Civil Court had no jurisdiction to entertain the suit as the provisions of the Madras 


a t_ ALR. 1943 Bom. 191. - ae í eres 
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Estates Land Act would govern the case. Both the learned District Munsif and the 
learned District Judge have upheld this plea of the defendants and directed the 
plaint to be returned for presentation ta the Revenwe Court. : 


The origin of the title of the plaintif to the suit lands is not in dispute.- It 
appears from the Inam statement and the proceedings of:the Inam Commissioner 
as recorded in the Inam fair register that the then Rajah of Vizianagaram one Sri 
Raja Pusapati Viziaramaraju granted in mark to Poosapati Ramachandraraju lands 
in two village’, viz., Korukonda and Nerellavalasa, yielding an income of Rs. 750 
sometime in 1791. Subsequently at a partition among the sons of the original 
grantee, the lands in thes2 two villages fell to the share of three of his sons. In 
or about 1813 the Raja of Vizianagaram took these lands and in exchange granted 
to the inamdars portions of zeroyti lands in the village of Kanimeraka yielding 
an income of Rs. 750. These are the suit lands. It is common ground that the 
village of Kanimeraka was part of the permanently settled estate of Vizianagaram. 
These lands were the-subject of enfranchisement proceedings at the time of the 
inam settlement in 1863. It was evidently brought to the notice of the Inam Com- . 
missioner that the lands being enjoyed at the time by the Inamdars were lands 
which their predecessors had obtained in exchange for the pre-settlement grants 
in favour of the original grantee. The enfranchisement was made presumably 
in the belief that the lands obtained by exchange were held under the same tenure 
as the lands given in exchange. The question for decision in this revision petition 
is whether the petitioner can be deemed to be a landholder within the meaning 
of the Madras Estates Land Act. If the suit lands are treated as forming part 
of a pre-settlements minor inam ‘validly enfranchised by the Government in 1863 
then obviously the Madras Estates Land Act would have no application to the case. 


Admittedly the village of Kanimeraka was a zeroyti village which was in- 
cluded within the Vizianegaram zamindari. Did these lands which are situated 
in that village cease, for any reason, to be part of the permanently settled estate 
because of the exchange in 1813. In our opinion, the nature of the lands did 
not change because of the exchange. The principle which should govern a case 
like this has been authoritatively enunciated by the Judicial Committee in Partha- 
sarathi Appa Rao v. Bommadewara Satyanarayana1, In that case, part of a permanently 
settled estate was acquired by the Government under the Land Acquisition Act. 
The proprietor was entitled to compensation which might have been paid in cash, 
or if he consented, there could have been a reduction of the peishkush on the estate. 
But the proprietor requested—and his request was complied with—that he might 
be given some Government lands in another district. By order of the Collector, 
the new lands were transferred to the proprietor and they were even entered in 
the register as zamindari lands instead of Government lands as formerly. The 
question which fell for dec:sion was whether these lands formed part of a perman- 
ently settled estate. Their Lordships held that even after they were transferred 
to the proprietor, they did not become part of the permanently settled estate. Their 
Lordships pointed out that unless there was a formally effected settlement with 
some recorded evidence of it under which these lands may be said to have been 
separately settled, the land would continue to be what they were before they were 
transferred to the propziezor. What has happened in the present case is the 
converse of what happened in Parthasarathi Appa Rao v. Bommadevara Satyanarayana. 
There are two decisions -of this Court which deal with facts more or less similar ta 
those in the present case. The first is in Chipurapalli Appayya v. Ramachandra Raju?. 
Certain lands in the village of Mallavaram which was part of a permanently settled 
estate, viz., Uratla estate were given to one Subadrayya in exchange for certain 
inam lands of his situated elsewhere. The question arose whether a suit for eject- 
ment relating to these lands could be maintained in a Civil Court. It was held 
by Wallis, C. J. and Sehsagiri Aiyar, J., that the Civil Court had no jurisdiction. 
As admittedly the lands were originally ryoti lands in a permanently settled estate, 


1. (1918) 36 M.L.J. 279: L.R. 46 I.A. 38: 2. (1914) 27 M.L.J. 490. 
L.R. 42 Mad. 355 (P.C.). 
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“the fact that the lands for which they were exchanged were inams did not have 
any bearing on the question. That bad to be decided upon their own -character 
and not upon that of the property for which they were substituted. The other 
case is Lakshmi Narasimham v. Veæabhadrudu!. Certain lands in a Chathurabhagam 
mokhasa which originally formec part of the Nuzvid zamindari were the subject- 
matter of that case. These lands had been exchanged for patta lands held under 
‘Government. In a suit for ejecrment, it was pleaded by the defendants that the 
Civil Court had no jurisdiction to entertain the suit as the lands formed part of an 
estate within the meaning of the Estates Land Act. It was held that though these 
lands were obtained in exchange for Government lands, they did not cease to be 
lands in a permanently settled state. The learned Judges-said : - 


“ As regards the exchange alleged Ly the plaintiffs, we do not think it would, even if true, change 
-the character of the plaint lands. It has been shown that the consent of the’ Zamindar had been 
obtained. The question is concluded by the decision of their. ag of the Privy Council in 
"Parthasarathi Appa Rao v. Bommadewaza Satyanarayana?. 

The above authorities directly apply to the present case. It must be decided, 
í following them; that the character of the lands in suit which were situated in a 
zeroyti village forming part of a permanently settled estate,, did not cease to be 
such even though they were obtained by the petitioner’s predecessors in exchange 
for lands in a pre-settlement miror inam. 


As these lands were given to the plaintiff’s predecessors free of rent, it may be 
said that the lands formed part of a post settlement or Dharmila Inam. Now it is 
well established that a post settlement grantee, even of both the warams, would be - 
‘a landholder within the meaning of that term as used in the Madras Estates Land 
Act and the persons in occupation of the holdings would be ryots (see the Full Bench 
ruling of this Court in Brahmaya v. Achiraju® approved by the Privy Council in 
‘Narayanaraju v. Suryanarayudu*. The Courts below were therefore right in holding 
that the Civil Court had no jurisdiction to entertain the suit. The Civil Revision 
-Petition is therefore dismissed with costs. 


KS. nS __ Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. P. V. RAJAMANNAR, Chief Justice, AND MR. Justice VENKATA- 
RAMA AYYAR. 


K. C, Varadachari, Partner, Madras Oil Mills & Products .. Pettttoner* 
2. 


The State of Madras, by the S=cretary to the Government of 
Madras, Food and Agriculture Department .. Respondent. 


Madras Manure Dealers Licensing Order, 1949—Government Order providing for enhancement of licence 
Jee from Rs. 10 to Rs. 100 per expeller i in ail mills— Tests of a Seanad See and tax—Difference—Consti- 
tution of India (1950), Article 14—Scope. 


There is a fundamental difference between a tax and a licence fee. The issue of licences to 
regulate particular branches of business or specified trades or occupations and other matters is part 
of what in American Constitutional law is called the “ police power ” of the State. For the grant 
of a licence a fee may be charged to @ver probable expenses which may have to be incurred for the 
regulation of the particular trade or business or calling in respect of which the licence is required. 
The licence fee is not intended to raise revenues for the general purposes of the authority levying 
-the fee. For such purposes the levy should be in the shape of a tax. The licence fee must be reason- 
able whereas a tax need not be. 


Under the Madras. Manure Deale-s Licensing Order there is nothing which directly or indirectly 
provides for anything other than the regulation of the sale of manure. There is nothing in the order 
to indicate that the licence required frem the dealers is for the purpose of ensuring the proper quality 
of manure being sold. There is not even a provision which makes a sale of adulterated or unwholesome 
manure punishable. An enhancemert of the licence fee from a flat rate of Rs. 10 to Rs. 100 per 





1. (1923) 19 L.W. 671. 716 (F.B.). 

2. (1918) 36 M.L.J. 279: L.R. 46° L.A. 38: - ae (1939) 2 M.L.J. 901: L.R. 66 LA. ants 
I.LR. 42 Mad. 355 (P.C). . 2 .. a- .-.1.-L-R. (1940) Mad. 1 (P.C.).— 

3. (1922) 43 M.L.J. 229 : I.L.R- 45 Mad. 
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expeller in an”oil mill cannot be defended on the ground that the licensing authority had to incnr 
expenses for staff to examine the manure and enforce proper quality being supplied. The enhance- 
ment in the case of millers only while ordinary dealers had to pay a flat rate of Rs. 20 would in any 
event be clearly discriminatory and would offend the provisions of Article 14 of the Constitution. 


Accordingly the enhanced rates of licence fees under G. O. Ms. No. 2435 (Food and Agriculture) 
-dated 29th December, 1950, published in the Fort St. George Gazette, dated 16th January, 1951, is 
unconstitutional and therefore invalid because it would amount to an unreasonable restriction on 
the exercise of the right to carry on business guaranteed by the Constitution and also because the fee 
is discriminatory and in contravention of Article 14. of the Constitution. 

Petition under Article 226 of the Corstitution praying that in the circumstances 
stated in the affidavit filed therewith the High Court will be pleased to issue a writ 
of certiorari calling for the records in the proceedings taken by the State of Madras 
‘under G:O. Ms. No. 2435, Food and Agriculture, dated 29th December, 1950 and 
published in the Fort St. George Gazette, dated 16th January, 1951 and quash the order 
therein and to award costs to the petitioner. 


K. V. Venkatasubramaniam for Petitioner. 


7 The Advocate-General (V. K. Tirwenkatachari) for the Government Pleader 
(P. Satyanarayana Raju) for Respondent. 


The Court made the following 

Orper.—The petitioner is a partner of-a firm carrying on the business and 
trade of an oil miller under the name and style of Madras Oil Mills and Products. 
The oil mill owned by the firm has got five expellers which are used for crushing 
groundnut and producing groundnut oil and groundnut cake. The firm had been 
granted a licence under the Madras Manure Dealers’ Licensing Order. The fee 
for the said licence was Rs. 10 from the year 1947. By G.O. Ms. No. 2435 (Food 
and Agriculture), dated the 29th December, 1950, an amendment was made to the 
Madras Manure Dealers Licensing Order, 1949, providing for the enhancement 
of the licence fee. The rate so far as ail mills were concerned was fixed at Rs. 100 
for each expeller and Rs. 20 for each rotary or screw press. For mere dealers 
in manure the licence fee was fixed at Rs. 20 and for firms engaged in manure mixing 
trade the licence fee was fixed at Rs. 100 with a non-recurring fee of Rs. 50 for each 
manure mixture marketted. In accordaace with this amendment the petitioner’s 
firm became liable to pay a sum of Rs. 500 as licence fee as there were five expellers 
in the Mill. The petitionsr seeks to have the aforesaid Government Order, dated 
the 29th December, 1950, enhancing the [cence fee quashed by a writ of certiorari. 


The main ground on which the enhancement is impugned is that the new rate 
of fee is disproportionately high and virtually amounts to levy ofa tax. The material 
allegations are contained in paragraph 9g cf the affidavit which runs as follows: __ 

“ I submit that the Government by levying such disproportionately high rate of licence fee are 
in fact levying’a tax which can only be done by the Legislature and not by the Executive. Further 
the licence fee should be only to cover the cost cf issuing licences and for general supervision and 
“in this case I submit that except that the Madras Manure Dealers Order makes it obligatory for me to 
make returns ‘of production and sale of oil, there & absolutely no control over the dealers in manure 
by the respondent and even the sum of Rs. 10 previously collected per year is in effect a tax and not 
a licence fee.” . 

He also attacks the new amendment on the ground that the classification adopted 
by it is discriminatory and is inconsisten with the provisions of Article 14 of the 


Constitution. 


On behalf of the State the Joint Director of Agriculture filed a counter affidavit 
supporting the amendment. He stated that there had been frequent complaints 
from the public of adulteration of oil cakes used as cattle food and manure as well 
as other kinds of manure and the Government have approved of certain amend- 
ments to the Madras Manure Dealers’ Control Order the enforcement of which 
would ensure good quality in manure. To enforce these amendments it is said that 
the staff of inspectors and analysts for analysing manure samples had to be strength- 
ened. A statement-was-given-of-the strength-of the staff employed and the expen- 
diture by the Government on this account during 1950 and 1951 which showed 
atotal of Rs. 43,389. It was further statec that the question-of employing additional 
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“staff for the purpose at an estimated cost of Rs. 56,720 was under ‘the consideratiom 
of the Government. ‘The justification for the imposition of the enhanced licence. 
fee may be stated in the language employed in the counter affidavit which 
is as follows : ° : 

“In fixing the different scales for different classes of licences what was prominently kept in view 
was that the scale of taxation or licence fee should be based on the work involved and cost of the 
control and inspection encessary. It is the millers who supply the dealers with oil cakes, and frequent 
checks to ensure quality are therefore necessary at the very source. It cannot therefore be contended 
that the imposing of licence fee is not justified by considerations relating to the interests of the general 
public,” 


-and further on, 


“ When compared to the cost of installing and working an oil mill, the enhanced licence fee of 
‘Rs. roo per expeller per annum is an insignificant amount. The capacity to pay and the fact the 
oil mills are the source of supply of oil cakes to dealers and hence frequent checks have to be made 
at the source were prominently kept in v-ew in proposing the enhancement of licence fees.” 


It is now well established that there is a fundamental difference between a tax and 
a licence fee. The issue of licences to regulate particular branches of business. 
or specified trades or occupations and other matters is part of what in American: 
constitutional law is called “ the police power” of the State. For the grant of a 
licence a fee may be charged to cover probable expense; which may have to be 
‘incurred for the regulation of the particular trade or business or calling in respet 
of which the licence is required. ‘The licence fee is not intended to raise revenues. 
for the general purpose of the cuthority levying the fee. For such purposes the 
levy should be in the shape of-a tax. The licence fee must be reasonable, whereas: 
a tax need not be. ` : 


Courts have often dealt with the question whether a particular licence fee is. 
reasonable or not. Though, ultimately the decision in each case must depend 
‘upon the particular facts of that case, certain general tests have been formulated 
to decide whether a particular fee is reasonable in the circumstances. In laying 
down these general principles Courts have always kept in view the essential difference 
between a licence fee and a tax, namely, that in the case of a licence fee imposition 
is intended to reimburse the authority in any amount expended by it in respect of the 
particular business or matter which is intended to be regulated, whereas a tax is: 
the recognised method of raising revenues for general purposes. It is useful to refer 
to some of the decided cases, on zhe point, and we shall begin with the ruling of the 
Privy Council in Pazundaung Bazaar, Co., Lid. v. Municipal Corporation of the City of 
Rangoon!, That was given on an appeal from the judgment of the Rangoon High 
Court reported in Municipal Corporation of Rangoon v. Pazundaung Bazaar Co., Lid.? 
Under the City of Rangoon Municipal Act the Corporation had power to charge 
licence fees for private markets. The question was whether the licerice fee imposed 
was unreasonable. Heald, Offg. C.J., rejected the contention of the owners of the 
private markets who were protesting against the levy that the only charges recover- 
able by way of licence fees were the cost of the papers on which the licences and ` 
receipts were printed together with the costs of printing and writing thereon and’ 
the cost of such inspection as was directly connected with the licences themselves. 
He héld (and Mya Bu, J.) concurred with him) that the licence fee may reasonably 
cover the cost of all special services necessitated by the duties and liabilities imposed! 
on the corporation in respect of the supervision and regulation of private markets. 
‘The Privy Council agreed with this statement of the law. 

In Corporation of Madras v. Messrs. Spencer @-Co., Ltd., Madras®, this Court held 
that a licence fee imposed by the Corporation of Madras for storing spirits was 
unreasonable because the imposition was not with a view to pay for the expenses 
in connection with the licences but was obviously done to increase the revenue 
of the Corporation from liquor. The learned Judges accepted the view ‘of the 
-trial Judge, Beasley, J. (as he then was) that licence fees were leviable as 
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compensation to the. Corporation fcr the expenses incurred in the issue of licences 
and the general regulatior. of the tredes end other occupations which were licensed 
and that there must be some relatior. between these-expenses and the amount of fees 
leviable. In the case before them ther fourd on the evidence which had been adduced 
that the expenses of supervising the plazes where foreign liquor was stored were 
practically nil. Reilly, J., enunciated two general principles which may be useful to 
determine whether licence fees can be keld to be reasonable or not, namely : 

“ If we accept the proposition that the power of charging licence fees cannot be used for taxation, 
then we must say that as a whole the fees charged by the Corporation must not be very much in 
excess of what the duties cast upon them ard therr staff in connection with the licences cost them. 
There is the cost of issuing the licences ; there is the cost of inspecting the premises to see whether 
they are suitable for the purpose proposed ; and there is the subsequent cost of inspecting the premises 
ta see that they are being used properly and that the conditions and restrictions imposed by the 
Commissioner are observed. But, roughly speaking, if the fees dre charged at so high a rate that as a 
whole they bring in very much more than tke cost of these operations to the corporation, then I think, 
we can rightly say that they are unreasonable.’ There is another principle. Although it is almost 
impossible for the Corporation i-self to ascer-ain, when they are issuing a number of licences to persons 
engaged in different trades and occupations, exactly what is the cost of any particular licence or of 
licences for persons engaged in >articular trades ar occupations—and certainly we could not attempt 
anything of that sort—yet, surely it would b2 unreasonable if they so fixed the fees and that the whole 
cost incurred by them in connection with al. the licences or a grossly disproportionate part of it was 
imposed on one particular trade or a few particular trades. These principles, I think, may be of help 
in ascertaining whether a particular fee is reascnable or not.” 


Of course it is not for a Court to minutely assess and fix what in its opinion is the 


proper fee. All that the Court can do is to hold whether a particular fee is reasonable 
or not. ` 


Practically the same principles were reiterated in a subsequent decision of this 
- Court in the Municipal Council, Kumòakonam v. Messrs. Ralli Brothers+, It was held 
that the licence fee should be commensurate with the extra cost entailed by granting 
the licences and exercising such supervision as was necessary to see that its terms 
were complied with. But the fees should not be so assessed as substantially to contri- 
‘bute to the general revenues of the local body. i 


The decisions above cited were all discussed in Kunhambu v. Local Fund Overseer, 
Chirakkal*, in which it was again laid dovn that the licence fee should not be con- 
verted into a tax for the purpose of raisinz revenue and the licence fee should bear 
a definite and well-recognised relation to the expenses incurred by the licensing 
authority. 

The decision in Indian Sugars and Refineries, Lid. v. Municipal Council, Hospet®, 
relied upon by the learned Advocate-Gsneral does not lay down any different 
principle. The following observations of Wadsworth, J., are apposite : 

“It is, we think, well settled that a licence fee fr carrying ona particular trade or industry should 
not be regarded as a form of taxation the extent əf which is to be governed purely by revenue con- 
siderations. The licence fee should bear as n2arly & possible a relation to the cost of issuing the licence 
and the cost of supervising the trade or of any special measures rendered necessary by the character 
of that trade. We doubt whether the Mun.cipalicy would be justified in increasing the licence fee 
chargeable upon a particular industry mere_y by reason of the cost of ordinary municipal services to 
which that industry is entitled by virtue of its positcon as a tax-payer in the Municipality. But if the 
industry involves special sanitary precautions, a special supervising agency or such like expenditure, it 
is, we think, reasonable to take this expenditure into account in fixing the amount of ‘the fee. 
When a supervision agency is necessary for a mumber of industries, it will always be difficult to 
say how the cost is to be apport-oned and, s> lcngas the apportionment is to be made on a reason- 
able basis, it is not for the courts to interfere with the way in which it has been achieved.” ‘ 


Substantially similar principles have been laid down by the Supreme Court of the 
United States. It is sufficient to cite one instance, namely, the decision in Ingles 
v. Morf", in which a permit fee was held to be invalid because it bore no reasonable 
relation to the total cost o? regulation to defray which it’ was collected. 


Bearing these principles in mind, let us examine the facts of the present case. 
The licence fee in question is imposed under the. Madras Manure Dealers’ Licensing 





1. (1930) 61 M.L.J. 748. i 521. z 

2. oe M.W.N. 873. 4. -goo U.S. 290: 81 L.Ed. 653. 

3. (1942) 2M.L.J. 663 : ILLR. (1943) Mac. < r 
` 5I 


414 


-Order, 1949. “That order was made by the Government of Madras in exercise of 
the powers conferred by section 3 of the Madras Essential Articles Control and 

Requisitioning (Temporary Powers) Ordinance, 1949 and in supersession of the- 
Madras Manure Dealers’ Licensing Order, 1947. It may be mentioned that the 

said Ordinance has now been replaced by Madras Act XXIX of 1949. Clause 2 

of this Order defines a dealer as 


. °, . eas . 
“ Qil miller or a person who sells manure in quantities of not less than one maund at a time. | 


THE.MADRAS LAW JOURNAL REPORTS. - [1952 


i ‘ Oil miller’? means any person owning or having in his possession or under his control, an 
oil mill yun by power or hand presses but does not include a person owning or having in his possession 
-or under his control 2 wooden or stone chekku.” 


‘Clause 3 enacts that no person shall on and after 6th December, 1949, carry on 
business as a dealer in manure‘in the Province of Madras except under and in accord- 
ance with a licence issued in that behalf by a licensing authority. A fee of Rs, ro 
per annum is payable in advance with every application for a licence [clause 4 
(ii)]. Clauses 6, 7, 8 and g deal with issue of and refusal to issue licences to — 
applicants. Clause ro runs thus: oe 
“ Any officer authorised by the Dizector may enter upon and inspect any premises in which he 


has reason to believe that the sale dr sto-age for sale or distribution of manure is taking place contrary 
to the provisions of this Order or any order made thereunder.” i 


Form II set out in the schedule contains the terms and conditions of the liceńcè, 
. ‘the following of which are important : i ar 


“3. The licensee shall not store manure in any place other than that specified in paragraph 2 
‘except with the approval of the licensing authority. i 


4. The licensee shall maintain a register of daily accounts showing correctly all transactions: 
in manure in his possession or control. It shall show: 
(a) the opening stock on each day ; 
(b) the quantities sold, delivered or received each day, showing the place of origin, that is, 
the name of oil miller or factory or other consignor from whom received ; i 


(c) ` the quantities sold, delivered or otherwise disposed of on each day showing the places 
-or destination and the names of the cansignees ; and : 


r (d) the closing stock on each day. 


5. The licensee shall submit to the licensing authority so as to reach him not later than the roth 
.of each month, a true return in form III set out in the schedule. to the Madras Manure Dealers’ 
Licensing Order, 1949, of the stocks, reczipts, deliveries and balance during the preceding month... . 


: 8. The licensee shall give all fac_lities at all reasonable times to any officer authorised by the 
Director of Agriculture, Madras, for the inspection of his accounts and stocks wheresoever they may 
‘be kept and for taking samples of suca manures for examination. j 


. . The licensee shall comply wizh any directions that may be given to him by the Director 
‘of Agriculture, Madras, or any officer authorised by him in regard to the sale or storage for sale or 
«distribution of manure.” F 


‘There is provision, for a contravention of any of the conditions of the licence. 


It will be noticed from the provisions of the Order as well as the licence that the 
‘licence in question is what may be calleda “ dealers’ licence”. No doubt a 
‘‘dealer ” is defined as including an oil miller, but even in respect of him the order 
“relates only to transactions of szle and distribution. There is nothing in the order 
which directly or indirectly provides for anything other than the regulation of the 
‘sale of manure. In form II, i.e., the licence form, there is one term which makes 
it incumbent on the licensee tc give all facilities to an officer authorised. by the 
Director of Agriculture to take samples of manures for examination. But there 
is nothing in the order or'in the licence which imposes any punishment on a person 
selling adulterated or bad typé of manure. Nor is there anything to indicate as 
to what is to happen after the cicer of the Agriculture Department takes samples 
-of manures. for examination.. The -supervision and -regulation contemplated 
‘by the Order are, confined to the stocking and sale of manure and do not relate 
to the maintenance of any quality. It is apparently because of this fact that in 
the Order itself a flat rate of Rs. 10 per annum is prescribed for every licence. 
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If Rs. 10 was considered to be a proper and adequate fee from 1947 onwards, 
what then is the justification for a sudden enhancement in 1951 from Rs. 10 to Rs. 100 
per expeller? The statement set out in paragraph 6 of the counter-affidavit filed 
on behalf of the State rela:es to the staff of the Inspectors of Fertilisers and Chemical 
Analysts’ section of Agriculture department of the Government. Presumably 
- the staff is engaged in checking and analysing samples of fertilisers and other things. 
But there is nothing in the Order to indicate that the licence réquired from the 
dealers “is for the purpose of ensuring the proper quality of manure being sold. 
There is not even a prov-sion which makes a sale of adulterated or unwholesome 
manure punishable. 


We are not impressed with the figures set out in the counter-affidavit. Many 
material particulars are found wanting as regards this aspect of the matter. The 
costs of the establishment has been given but we have no information as to the total 
amount being collected as licence fees from the various classes of dealers dealt 
with by the Order. Thére is no averment that the total of fee collected is much 
less than the costs of establishment. On the other hand, on the information supplied 
to us in the counter-affidavit it is clear that the total fees at the enhanced rate which 
can be collected from the oil millers alone, completely leaving out of account the 
other classes of dedlers, would far exceed the cost of establishment. There are 
478 oil mills which have expellers and the average number of expellers per mill 

-is 2'5, that is to say, on an average each oil mill-would be liable to pay a licence 
fee of Rs. 250. The total fee for 478 oil mills having expellers would be Rs. 1,19,500. 
Besides there are mills having rotaries or screw presses. These number 687. The 
average number of rotaries per mill is 3°6, and the enhanced rate is at Rs. 20 per 
each rotary. Ifthe amount calculated at this rate is added to the amount of fee 
which can be collected from the expeller mills, the figure reached is disproportion- 
ately high in comparison with the expenditure incurred by the Government even 
according to their statement in the counter-affidavit. 


It is impossible to discover any rational basis for adopting the expeller as a 
unit for charging licence fee. If it is said that the more the number of expellers 
_ it would mean more manure produced and sold, then it can be very properly asked, 
what about the other dealers who may actually stock and sell much more than ' 
what any oil miller may be able to produce and sell? Such dealers have to pay 
, only at a flat rate of Rs. 20. The enhancement in the case of oil millers only would 
in that event be clearly discriminatory and would offend the provisions of Article 
- 14 of the Constitution. ‘ 


We must therefore hold that the enhanced fee imposed by the amendment 
in 1950 is unconstitutional and therefore invalid because the fee would amount 
to an unreasonable restriction on the exercise of the right to carry on business 
guaranteed by the Constitution and also because the fee is discriminatory and 
in contravention’ of ‘Article 14. of the Constitution. The application is allowed 
and the rule nisi is made absolute. The State will pay the petitioner the costs of 
this application Rs. 150. 


K.S. l Application allowed and Rule 
= nisi made absolute. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice SATYANARAYANA Rao AND MR. Justice BASHEER 
AHMED SAYEED. 


Ramakkammal .. Appellants* 
v. 7 
C. G. Subbarathnam Iyer and others Í .. Respondents. 


Transfer of Property Act (IV of 1882, as amended in 1929), sections 58 (g), 67 and 68—Combination of 
simple and usufructuary mortgages—Failine of mortgagor to put ihe mortgagee in possession—Right of mort- 
gagee to decree for sale—Right to profits for beriod mortgagee was kept out of possession. 


Wherein a usufructuary mortgage there is a personal covenant to pay the mortgagor fails to 
give possession to the mortgagee and the mortgagor alone continued in possession the mortgagee 
is entitled to sue for a decree for sale. As anomalous mortgages are now after 1929 included-in 
section 58 of the Transfer of Property Ac:,the application of sections 68 and 67 of theAct is not excluded 
as under the old law. Further, a personal covenant to pay implies and carries with it a right of sale. 


Case-law discussed. 


If the mortgagor commits a’ breach of the covenant to deliver possession he should not be allowed 
to take advantage of it or retain the proceeds of the property and at the same paying no interest on the 
mortgage amount, the benefit of which he enjoyed. The mortgagee is entitled to’ the profits. 


Case-law discussed. 


Appeal against the decree of the Court of the Subordinate Judge of Coim- _ 
batore, dated 29th November, 1645, in O.S. No. 161 of 1944. 


K. S. Champakesa Aiyangar and K. C. Srinivasan for Appellants. 


P. S. Balakrishna Aiyar, P. S. Ramachandran for C. A. Vaidyalingam, T. Venkatadri 
„and K. Ramachandra Rao for othe- Respondents. 


The Judgment of the Court was delivered by 


Satyanarayana Rao, ¥.—This*:s an appeal by the first defendant against the decree 
- of the Subordinate Judge of Coimbatore, granting to the plaintiff a preliminary 
mortgage decree. : 


On the goth February, 1939, the first defendant executed a deed which is des- 
cribed as a usufructuary mortgage deed for a sum of Rs. 4,000. The property 
comprised in the”’mortgage is a terraced building in Coimbatore. Under this 
document it was stipulated that the mortgagee should in lieu of interest on the 
amount advanced enjoy the property mentioned, that is, the house as under a 
usufructuary mortgage. It fur-her provided that 

* Within a period of four years from this date, I shall pay you the above usufructuary mortgage 
amount and get return of the deed with endorsement of discharge thereon and along with the title 
deeds pertaining thereto. I shall also take possession of the undermentioned properties from you. If 
before the above period of four years I pay the principal sum you shall receive it. If I fail to pay 
the principal sum on the due date of the above 4. years you shall continue to be in enjoyment as under 

` a usufructuary mortgage for the very aforesaid mortgage amount till it is paid. Besides, I shall pay 
the above amount on demand with interest thereon at the rate of four annas per hundred rupees per 
mensem from the date of default to tae date of the payment.” 


The deed also recites that the mortgagee was put in possession of the property 
immediately, that is, on the date of the execution of the deed. On that very day, 
the plaintiff leased the property under a rental agreement to one Ramaswami 
Mudaliar who is examined in the case as P.W. 1 and the lessee agreed to pay a rent 
of Rs. 30 per mensem for the terraced building and he also stated in the rental 
agreement, Exhibit P-2 that he was put in possession of the property. The plaintiff 
alleged in the plaint that notwithstanding the recitals in the documents above 
referred to, the first defendant failed to deliver possession of the property to the 
plaintiff or to his nominee and that she had continued in possession without even 
paying any sum by way of rent or damages for use and occupation. On grd April, 
1943, the first defendant sold the property to defendants 2 to 4 under Exhibit D-7 
and they are impleaded as parties to the action. The plaintiff, therefore, seeks 





* Appeal No. 316 of 1946. 11th November, 1949. 
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to recover from the defendants and the praperty, a sum of Rs. 5,949, Rs. 4,000 being 
the principal amount due under the mor-gage and Rs, 1,949, as compensation for- 
loss of possession from the date of the mortgage to the date of suit at Rs. 30 per 
mens:m or Rs. 360 per annum. The suit was instituted on the rgth July, 1944, 
and in the plaint, the plaintiff claimed tLat he was entitled to realise the amount 
of Rs. 5,949 by sale of the hypotheca and he also claimed a personal decree for the 
balance in case the proceeds of the hypothsca are not sufficient to satisfy the decree. 
The consideration for the mortgage was not disputed by the defendants in their 
written statement but they denied the as=rtion of the plaintiff in the plaint that 
he had not been given possession of the property immediately after the deed was 
executed. They disputed the right of the plaintiff to claim compensation for loss 
of possession and also denied the right ot the plaintiff to a decree for sale of the 
mortgaged property as claimed in the paint. It was also alleged in the written 
statement that by his acquiescence in non-delivery, the plaintiff lost his right to su; 
for sale of the mortgaged property and thet in any event the plaintiff is not entitled 
to claim more than Rs. 4,000 as per the ag-eement which, it is claimed, was reached 
between the parties on the roth September, 1942, evidenced by a varthamanam 
of that date, whereby the claim under the mortgage and also under two other 
promissory notes was settled at a sum of R:. 4,500 to be paid by the first defendant 
to the plaintiff. Immediately after the purchase of the property by defendants 
2 to 4 under Exhibit D-7 they deposited a sum of Rs. 4,050 in Court under section 
83 of the Transfer of Property Act and fid O.P. No. 95 of 1943. The plaintiff, 
however, refused to receive. the amount ard give a discharge to the first defendant | 
and therefore the further plea was taken by the defendants that their tender was 
valid and therefore the plaintiff is not ertitled to interest or compensation or to 
any costs. 


The learned Subordinate Judge framed as many as eight issues in the case 
covering the contentions of the parties, but on the chief points on which the parties 
‘were at variance he found that the mortgage, notwithstanding the covenants (above 
set forth) contained in Exhibit P-1, was a usufructuary mortgage and not an ano- ` 
malous mortgage. On the question of delivery of possession, he upheld the conten- , 
tion of the plaintiff that the house, in fact, continued to be in-the possession of the 
first defendant. He followed the decision of the Full Bench in Marturu Subbamma 
v. Gadde Narayya1, which held that if unde- a usufructuary mortgage possession was 
not delivered, the mortgage is not a usufrtctuary mortgage within the meaning of 
section 58 (d) of the Transfer of Property Act and that the mortgagee is entitled 
to bring a suit for sale of the mortgaged property. In view of this decision he held 
that the plaintiff is entitled to a decree for sale. He was also of the opinion that the 
plaintiff was entitled to claim damages in lieu of interest, in view of two decisions 
in Subramania Ayyar v. Panchanada Odayar? and Guruswami Thevar v. Ganapathi Chetti*. 
He found also that the varthamanam was rot enforceable as it was intended merely , 
to enable the first defendant to effec: a private sale of the property and that the 
concession granted by the plaintiff ws subsequently withdrawn by him as it was 
not accepted immediately and acted upon. In the result the learned judge passed, 
a préliminary decree for sale of the property. . 


In this appeal by the first defendant ths claim under the varthamanam was not 
seriously pressed as it is not an enforceab.e contract, as the agreement was not 
supported by consideration and a mere agreement to remit could not under law 
be enforced. There is also the further objection that it is not admissible in 
evidence for want of registration and as it purports to modify the essential terms 
of the mortgage deed. It is, however, urmecessary to pursue this matter as the 
appellant has not before us relied upon the varthamanam letter as affording a 
defence to the action. The decision of the Full Bench in Marturu Subbamma v. 
Gadde Narayya} is no longer good law in view of the amended definition of a “ usu- 
fructuary mortgage ” in section 58 of the Transfer of Property Act. The amend- 
GOS ; 
1. (1917) 33 M.L-J. 623: T.L.R. 41 Mad. 259 2. A.I.R. 1932 Mad. 175. ne 
(F.B.). 3. ALR. 1932 Mad. 173. 
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ment was introduced to nullify the effect of the Full Bench decision. No attempt 
was made before us to support the decision. 


The other questions that were seriously pressed were, firstly, that the finding 
of the learned Judge that the plaintiff did not obtain possession of the property 
at any time and that the first defendant continued to be in possession of the property 
is wrong ; secondly that the plaintiff is not entitled to a decree for sale ; and lastly 
that he is not entitled ‘to claim profits in lieu of interest. 


On the first question we have no doubt on the evidence that the finding of the 
learned Subordinate Judge is correct. 
* z % * * * 


[After reviewing the evidence and circumstances His Lordship concluded.] 


In view of those circumstances we are clearly of opinion that the plaintiff did 
not obtain possession of the property and that the first defendant alone continued 
in possession and made considerable profit from and out of the rents of the house. 


The learned Subordinate Judge construed the document as containing no 
personal covenant to pay and that it is a usufructuary mortgage. The relevant 
covenants extracted above show that the mortgagor undertook to pay the amount 
within a period of four years and that if he failed to pay the principal sum within 
that: date, the mortgagee should continue to be in enjoyment until the amount is. 
paid and under the last clause the mortgagor promises to pay the above amount: 
on demand with interest thereon at the rate of four annas for hundred rupees per 
month from the date of defauit, that is, after the expiry of the four years, to the date 
of.payment. This further rate of four annas for hundred rupees per month is in 
addition to the profits which the mortgagee is entitled to enjoy until the amount is , 
paid in lieu of interest. There is, therefore, a clear covenant to pay the mortgage 
amount. The document, therefore, is a simple usufructuary mortgage, and is not a ` 
usufructuary mortgage, pure and simple. Under the law as it stood before the 
amendment of the Transfer of Property Act in 1929, the mortgage would not be 
an anomalous one. The old section 98 was as follows :— 

“In the case of a mortgage not being a simple mortgage, a mortgage by conditional sale, an 
usufructuary mortgage or an English martgage or a combination of the first and third, or the second 


and third of such forms, the rights and liabilities of the parties shall be determined by their contract 
as evidenced in the mortgage-deed, and, so far as such contract does not extend by local usage.” i 


When in such a case the mortgagor failed to deliver possession of the property the 
mortgagee was entitled under section 68 (1) (c) which corresponds to the present 
clause (d) of that section to sue for the mortgage money and under . section 67 
when there is no contract to the contrary, he would be entitled also to a decree for 
sale. Clause (a) of old secticn 67 did not confer upon a usufructuary mortgagee, 
power to institute a suit for foreclosure or sale but this was confined to cases where 
he claimed to sue as a usufructuary mortgagee as such. If he was a simple cum 
usufructuary mortgagee or a person entitled to enforce the statutory right under 
the old section 68 (c)~to sue for the mortgage money when there was a default in 
delivering possession by the mortgagor, it could not be said he was then suing 
or seeking to enforce the rights as a usufructuary mortgagee and would not therefore ` 
come within the description of usufructuary mortgagee, “as such”. A suit to- 
enforce payment of the mortgage money under section 58 and for the sale of the 
property under section 67 is therefore maintainable as such a mortgage is not an 
anomalous mortgage within the meaning of old section 98. Under the old law, 
an anomalous mortgage was not included within the definition of “ mortgage ” 
. under section 58. A simple cum usufructuary mortgagee, not being an anomalous : 
mortgage, was entitled to the benefit of sections 67 and 68 of the Transfer of Property 
Act. The question was finally decided by the Privy Council in Lal Narsingh Partab: 
Bahadur Singh v. Mohammad Yaqub Khani. In that case the mortgage was dated. 
8th April, 1923 and was given to secure an advance of Rs. 30,000 which carried. 
interest at the rate of-5 annas and 1 pie per cent. per. month. The mortgage money” 


1. (1929) 58 M.L.J. 401: LR 56 I.A. 299 (P.C.). 
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was promised to be repaid within a pericd of 35 years and the mortgagee was to 
enjoy the rents and profits of an 8 annas share in certain villages in lieu of interest 
on the mortgage money and the possession of the property was delivered to the 
mortgagee. If the mortgegor failed to zedeem the mortgaged property within 
the time fixed power was conferred upon the mortgagee to realise the money due 
to. him by sale of the mortgaged property. “There was also a provision for a personal 
decree if the mortgaged property was foand to be insufficient to satisfy the full 
amount. The mortgagor received the advance but failed to deliver possession 
of the mortgaged property. An assignee of the mortgagee’s interest instituted 
an action on the 14th May, 1924, nearly a year from the date of the deed, claiming 
to recover the principal anc interest by sale of the mortgaged property ; and in the 
alternative for a simple money decree for the amount. The Subordinate Judge 
who tried the action held that the plaintiff was entitled to a decree for sale under 
section 68 of the Transfer cf Property Act and passed a decree in his favour. On 
appeal the Chief Court held that the mortgage in question was an anomalous 
mortgage and not a combination of a simole mortgage and a usufructuary mort- 
gage and therefore section 68 of the Act was inapplicable, as it was excluded by 
section 98 and passed a decree for possession only in accordance with the terms of 
the mortgage deed in substitution of the decree for sale granted by the learned 
Subordinate Judge. The plaintiff appealed to His. Majesty in Council. The 
Judicial Committee construed the deed as constituting a combination of a simple 
mortgage and a usufructuary mortgage. Though under the terms of the deed 
there was no power of sale, if there is a defaalt in putting the mortgagee in possession 
_of the property and if the suiz was instituted within the period of 35 years, the Judicial 
Committee held that as the plaintiff was deprived of part of his security, he was 
entitled under section 68 of the Act to recover the mortgage money as it became 
payable under section 68 in consequence of the failure to deliver possession. They 
further held that as the money became pavable under section 68 a decree for sale 
could be made under section 67. Their Lordships observed :— 


“ It would indeed be a startling result of the legislation if in such a case as this where a default 
has been made by the mortgagors of a kind which materially affects the mortgagee’s security there 
existed no remedy for the immediate enforcement ot the mortgage.” : 

There is however in this decision no express r2ference to section 67 (a) which deprived 

a usufructuary mortgagee, as such, from claiming a right of foreclosure or sale. 

Their Lordships must haye treated the case as an a fortiori one as the mortgage 

was not a mere usufructuary mortgage but was a combination of s'mple mortgage 

and a usufructuary mortgage ; and, further, the right that was sought to be enforced 

was not a right under the usufructuary mertgage as such but the statutory right. 
under section 68 (c) (old) of compelling the mortgagor to pay the mortgage money 

when he had committed defeult in putting the mortgagee in possession of the mort- 

gaged property. This statucory right carried with it a right of sale under section 

67 of the Act. But for the fact that there is the complication by an amendment 

of section 98 in 1929 by th= Legislature, this decision of the Judicial Committee, 
would have concluded the case now before us. As the definition of “ anomalous 

mortgage” is now transferred with modiffations to section 58 and is added as 

clause (g) to that section, which does no” expressly exclude the combination of 
simple mortgage and usufructuary mortgag=, it would seem to follow that such a 

mortgage would be an anomalous mortgage under the present law. Clause (g) 

to that section says : . . 

“ A mortgage which is not a simple mortgage, 2 mortgage by conditional sale, a usufructuary 
mortgage, an English mortgage, or a mortgage by Œposit of title deeds within the meaning of this. 
section is called an- anomalous mortgage.”— az 5; yh ae 
So that the mortgages enumerated and deffed in the previous clauses were alone 
excluded from the definition of anomalous mortgage and not their combinations. 
This omission it is claimed 3 indicative of the view that the Legislature intended 
to treat the combinations as annmalous mortgages. That is also.the opinion of 
Mulla in his.commentary. This may be >». But this alteration in our opinion 
does not affect the result in the case. As anomalous mortgages are now included 
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in section 58 of the Act the application of sections 68 and 67 of the Act is not excluded 
as under the old law. This is really the effect of the amendments introduced . 
in 1929. Even under the old law, some Courts have taken the view that even ` 
in the’case of an anomalous mortgage if there is failure to deliver possession the 
mortgagee was entitled to take advantage of the provisions in section 68 (e) (old) 
now corresponding to clause (d) and also'entitled to sue for a decree for sale. i 


There is also another point of view from which it would follow that the mort- 
gagee in the present case is entitled to a decree for sale. A personal covenant to 
pay according to the decisions of this Court and of some of the other High Courts 
implies and carries with it a right of sale. There is the judgment of the Full Bench 
of this Court in Sivakami Ammal v. Gopala Savundram Atyant. The judgment how- 
ever is very short and does not give any reasons. But the earlier decision of a 

- Bench in Ramayya v. Guruva®, which.considers the relevant provisions of the Transfer 
of Property Act holds that a covenant to pay confers a right to sue for sale of the 
mortgaged property under section 67-of the Act. This principle was recognised 
by the Patna High Court in Jag Sahu v. Mussammant Ram Sakhi Kuer3, which quotes 
with approval the decision in Pitambar Purkait v. Madhu Sudan Mandal* in which 
it is said : f 


“ Tt is well settled that when an instrument of mortgage gives a right to possession ard also con- 
tains a covenant to pay, thus presenting a combination of a usufructuary and a-simple mortgage, the 
two rights are independent and the mortgagee may sue for sale although he may have given up 

ae F A z 3 
possession and the right accrues immediately after the due date is passed. 


Even though the Transfer of Property Act is not applicable to Punjab, the Lahore 
High Court also applied the same principle in Mahomed Sayeed v. Abdul Alinë and the 
decisions in Ramayya v. Guruva® and, Sivakami Ammal v. Gopala Savundram Aiyan! 
were referred to. The Allahabad High Court in Kanhaiya Prasad v. Homidan® 
no doubt takes a contrary view. Mahajan, J., in the Lahore case dissents from that 
view and follows the view taken by the Madras High Court as sound. 


Even in the case of an anomalous mortgage, -if there are indications in the deed 
negativing a right of sale and showing that the parties never cont mplated any 
such right, the right of sale cannot be given effect to as the parties are bound by ` 
the terms of the contract. See Madho Rao v. Gulam Mohiuddin.” 


It follows from the foregoing discussion that viewed from any aspect the 
plaintiff is entitled to a decree for sale. 


Lastly, in view of the decisions of this Court, no doubt of single judges in Subra- 
mania Ayyar v. Panchanada Odayar® and Guruswami Thevan v. Ganapathi Chetti? and 
the reasons given by Ramesam, J., in the judgment in Subramania Ayyar v. Panchanada 
Odayar® we th‘nk that the plaintiff is entitled to the profits claimed by him. The’ 
view of the learned Judges in the two cases also receives support from the decision 
of a Bench in the earlier case in Linga Reddi v. Sama Row}. The decision in Sita 
Nath Ghose v. Thakurdas Chakravarthy!) also takes the same view. The Allahabad 
High Court differs from the Madras and Calcutta decisions (vide Nurut Hussain 
v. Mahabut Bux”). In view of the decisions of our Court we respectfully dissent 
from the view of the Allahabad Court. The mortgage deed itself in the present 
case recites that the mortgagee should enjoy the property in lieu of interest on the 
‘said amount. ` If the mortgagor commits a breach of the covenant to deliver 
possession he should not be allowed to take advantage of it or retain the proceeds ` 
of-the property and at the same time paying no interest on the mortgage amount, 


a a a a a ae 


r. (1893) 4.M.L.J. 50: I.L.R. 17 Mad. 131 7. (1919) 56 I.C. 717 (P.G.). 
{F.B.). A 8. AIR. 1932 EEA ; 
‘2. (1890) I.L.R. 14 Mad. 232. 9- A.I.R. 1932 Mad. 173. 
3- (1922) I.L.R. 1 Pat. 350. 10. (1894) 4 M.LJ. 143: I.L.R. 17 Mad. 
4. (r910) 6 I.C. 153. 469. : 
5. LLR. (1946) Lah. 805. ee eae ir. (1918) LL.R. 46 Cal. 448. 
6 I.L.R. (1938) AU. 7x4 (F-B}. , 12., LLR. (1945) All. 676. 
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the benefit of which he acmittedly enjoyed. We respectfully. adopt the reasoning 
of Ramesam, J., in the decision in Subramania Ayyar v. Panchanatha Odayar1, and hold 
that the view of the learned Subordinate Judge on this point also is correct. 

In the result the appeal fails and is dismissed with costs of the 1st Respondent, 

K.S.: . Senen ` Appeal dismissed, 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE VENKATA- 
RAMA AYYAR. i ` 
Ammenumma a - .. <Appellant* 

v. 

‘Chelampiriyarath Beevium-ma and others .. Respondents. 

T Property Act (IV af 1882), sections 67 and 100 and Civil Procedure Code (V i 
Bertie A sale Aas a eon of charge -Maintainability. r am Mase a 


A mortgagee has a right urder section 67 of the Transfer of Property Act to file a suit for sale 
subject only to the conditions pzescribed therein and of course subject to the law of limitation and 
‘such a suit is not barred under the Code of Civil Procedure by reason of a decree for sale passed on 
the same mortgage in a prior suit and under section 100 of the Transfer’ of Property Act the same 
iprinciple applies to a second suit for sale to enforce a charge. 


(Authorities reviewed). 7 

Appeal against the decree of the Court of the Subordinate Judge of South 
Malabar at Palghat in O. S. No. 49 of 1945. 

K. Kuitikrishna Menon and T. C. Raghavan for Appellants. 

N. Stvaramakrishna Atyar amicus curie. ` 

The Judgment of the Court was delivered by 

Venkatarama Ayyar, 7.—This is an appeal by the plaintiff against the judgment 
and decree -of the Subordinate Judge of Palghat dismissing O. S. No. 49 of 1945 
which was an action by her to enforce a charge. The facts are not in dispute. One 
Bava Kutti died leaving behind a son Koyathan and two daughters Bee Pathumma 
and Sayeed Mal Umma. After the death of Kayathan on 18th October, 1929, his 
sister Bee Pathumma filed O. S. No. 36 of 1930 on the file of the Sub-Court Otta- 
palam for partition of her share in the estate. This suit was transferred to Sub- 
‘Court, Palghat, and was th2re numbered as O. S. No. 75 of 1932. The appellant 
Ammenumma is one of the daughters of Koyathan and was the 3rd defendant in 
that suit. On 23rd August, 1933, all the parties entered into a razinama, Ex, P-1 
arid a compromise decree was passed in terms thereof on 4th September 1933 
Ex. P. 6. This decree provides that Bee Pathumma was to take over the share 
of Ammenumma and pay her in lieu thereof a sum of Rs. 7:333-5-4 within one 
month and the payment of this amount was charged on the suit properties. The 
amount not having been peid Ammenumma filed O. S. No. 45 of 1938 on the file 
of the Sub-Court, Palghat for the recovery of a sum of Rs. 10,100 as due to her for 
‘principal and interest under the decfee by enforcement of the charge. The suit 
‘was decreed after contest ard a preliminary decree was passed on 12th December 
1939, Ex. P. 2 (a) © Under this decree the amount due to the plaintiff as on rath 
December, 1939, was declared to be Rs. 11,804-4-0. Clause 2 provided that the 
1st defendant Bee Pathumma was to pay ‘this amount with subsequent interest 
into Court on or before 12th February, 1940, and clause 3 directed that in default 
of payment the plaintiff was to apply for a final deciee for sale of the property. 


‘Clause 4. provided that the sale proceeds should be-applied in payment of expenses 
‘costs and the amounts due -o the plaintiff; the- balance if any, being payable to 
the 1st defendant. The other clauses are not material for the purpose of this case 
It may be mentioned that the decree does not contain the usual clause for redemp- 
tion that on payment of the mortgage amount the mortgagee shall deliver the title 
deeds and if necessary re-trensfer the property to the mortgagor and put him in 


i so - a (2 ARR, 1932 Mad. 175. ; vee 
* Appeal No. 491 of 1948. í E 18th January, 1952. 
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possession of the same. No amount was paid by the 1st defendant and the plaintiff 
filed I. A. No. 100 of 1941 for the passing of a final decree. That application was 
dismissed as fresh notice to the defendants was not taken. I. A. No. 843 of 1943 
was filed for reviewing the order in I. A. No. 100 of 1941. That was also dismissed‘ 
on 25th August, 1945. Vide Ex.P.5. Itis after this that the plaintiff has instituted 
the present suit on 3rd October: 1945, for recovery of the balance amount due under 
the razinama decree in O. S. No. 75 of 1932, by enforcing the charge created under 
that decree by sale of the suit property. The plaintiff has given credit fora sum 
of Rs. 2,516-6-0 received by her under the decree, Ex.-P. 2 (a) and also for certain 
other amounts and the balance cla-med as due on the date of the suit is Rs.10,733-2-8. 
Giving up Rs. 233-2-8 out of this, the claim is made for Rs. 10,500 with subsequent 
interest and costs. The 1st defendant Bee Pathumma contested the suit on the 
ground that it was barred by the rule of res judicata by reason of the proceedings 
in O. S. No. 45 of 1938 and that it was barred by limitation. Sayeed Mal Umma, 
the sister of the first defendant having died prior to the suit, defendants 4 to 7 
were impleaded as her legal representatives. They contended that items 36 ‘to 46 
‘in the plaint schedule were allotted to Sayeed Mal Umma free of charge and that 
the plaintiff had no right to proceed against them. They also put forward various 
` other claims. The 1st defendant having died pending the suit defendants 8 to I3, 
were brought on record as her legal representatives. The suit was heard .by the 
Subordinate Judge of Palghat wko held thatthe present suit was barred by reason 
of the decree in O. S. No. 45 of 1338 which was for enforcement of the same charge 
and between the same parties, that the only right of the plaintiff was to pursue her 
remedies under that decree and that a second suit was not maintainable under 
section 11 of the Code of Civil Frocedure. He also held that as the amount was. 
payable under the compromise decree, Ex. P. 6 on 4th October, 1933, the suit, 
which was instituted on 3rd October, 1945 was within time and that there was no 
bar of limitation. With reference to the pleas put forward by defendants 4 to 7, 
he held that items 36 to 46 were not liable for the suit claim and that the defendants 
were not entitled to any other relief. In the result in view of his finding that the 
suit was barred by the rule cf res judicata he dismissed it with costs. It is against 
_ this decree that the plaintiff has preferred this appeal. ' 


” On behalf of the appellant ic was argued by Mr. K. Kuttikrishna Menon’ that 
as the law is now well settled that a second suit for redemption by a mortgagor is. 
maintainable subject only to the conditions mentioned in section 60 of the Transfer- 
of Property Act it should likewise be held that a second suit for sale by a morigagee 
is maintainable subject only to the conditions mentioned in section 67 of the Transfer 
of Property Act and that as there has been neither a decree for redemption nor 
any payment or deposit of the mortgage amount as provided in that section the- 
mortgagee has a right to bring zhe present action for sale. No authority directly- 
dealing with this question has been cited to us, as the respondents were not 
represented by counsel. In view of the importance of the question, we requested ` 
Mr. N. Sivaramakrishna Iyer a senior advocate of this Court to assist us as amicus 
curiae and we are indebted to him for his learned arguments. 


The starting point for the argument on behalf of the appellant is the rule now well 
established that successive suits cor redemption are maintainable so long as there 
is no decree of Court foreclosing that right and that the bar of res judicata is 4n-- 
applicable to such suits. Vide Raghunath Singh v. Hansraj Kunwar! and China Subba 
Rao v. Mattapaili Raju?. Before discussing how far these decisions could be used 
as authority for the maintainabiity of successive suits for sale by a mortgagee, it is 
necessary to examine the principl=s underlying those decisions. It will be convenient 
to set out the relevant statutory provisions relating to the right of redemption 
and then refer to the authorities bearing on them. Section 6o of the Transfer of’ 
Property Act in so far as it is material for the present purpose provides that at any 
time after the principal money has become due, the mortgagor has a right, on 
SE ey aM 

L (i 67 M.L.J. 813: L.R. 61 LA. 362 > 2. (1950) 1 M.L.J. 752: (1 F.L.J. bs 
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payment or tender, of the mortgage amount to redeem’ the mortgage ; “ provided ` 
that the right conferred by this section has not been extinguished by the act of the 
parties or decree of a Court.” ` Section 92 of the Transfer of Property Act dealing 
with this right enacted that in a suit for redemption'a decree -is to be passed for 
taking of accounts or declaring the amounts-due as on the date of the.decree, that 
on the plaintiff paying the amount on or before a date to be fixed he could have 
redemption and that if no such payment was made he should be’ debarred 
from redeeming the property when the mortgage was by conditional sale or 
usufructuary mortgage or the property be sold, when it was a simple mort- 
gage. Section 93 provided for the defendant applying for an order for foreclosure 
or sale as the case might be in case the mortgagor did not pay the amount and it 
was further enacted that the Court should in the former case pass an order that the 
plaintiff shall be foreclosed of his right to redeem the property and in the latter 
case pass an order for sale and that on the passing of such an order the plaintiffs. 
right to redeem and the security should botn be extinguished. s, 
; ` ; 

On these provisions the question frequently arose for decision whether a second 
suit for redemption would lie when a previous suit for the same relief had been 
decreed but the decree allowed to become barred by limitation. There was con- 
siderable authority in the Court for holding that a second suit was maintainable 
so long as the relationship of mortgagor and mortgagee subsisted. Vide: Sami 
v. Somasundaram™, Periand: v. Angappa®, Karuthasami v. Jagannatha? and Ramunni v. 
Brahma Dattan*, ‘The question came up for consideration before a Full Bench of 
this Court in Vedapuratt: v. Vallabha Valia Raja®. It will be useful to examine the 
reasoning on which the decision in this case rests. Sir Arnold White, C.J., stated 
the point for consideration in the following terms : 


“ The answer to the question appears to me to depend not upon whether or not at the time of the 
bringing of the second suit the relation of mortgagor and mortgagee subsists between the parties but 
upon whether... .. the mortgagor is precluded by the operation of the doctrine of res judicata by 
reason of the adjudication which he has already obtained, from bringing a second suit.” f 


After holding that the right to redeem had not been extinguished by the prior 
suit, the learned Chief Justice goes on to observe that 


“ Though the right subsists, the remedy is barred by operation of the rule of law which is. 
embodied in section 13 (corresponding to section 11 of the present Code) of the Code of Civil Pro- 
cedure....... and that it is immaterial whether or not the decree in the first suit directs that if 
the mortgagor does not pay as ordered by the Court the equity of redemption should be foreclosed. 
or the property should be sold.” : 


Bashyam Iyengar, J., dealing with the argument that the suit for redemption was - 
maintainable so long as the relationship of mortgagor and mortgagee subsisted Mi 
observed` as follows :. E : 


“With all deference to the learned Judge I find it impossible to adopt the reasoning on which the 
decisions of this Court in Sami. v. Somasundaram1, Periandi v. Angappa®, Karuthasami v. Jagannatha® 
and Ramunni v. Brahma Dattan*, proceed and the conchusions arrived at therein. If those decisions are 
sound there can be no limit to the number of successive suits for redemption for.the same mortgage 
and the fundamental principle on which the doctrine of res judicata is founded will have to be wholly 
ignored. If the principles of these decisions be—as it must—that so long as the relation of mortgagor 
and mortgagee is not extinguished by act of parties or by order of Court under section 87, 89 or, 93 
of the Transfer of Property Act or by section 28 of the Limitation Act, the right of redemption is 
inseparable from such relation and that, therefore, there can be no impediment to the mortgagor’s 
bringing a suit for redemption although he had already obtained a decree fur redemption it will 
necessarily follow that he can institute in succession as many suits as he chooses for... . . fore- 
closure or sale ; for the right of redemption and the mortgage security are not extinguished until 
the passing of an order for foreclosure absolute or for sale ; ”— : : 


And again © 
* In considering whether the plea of res judicata operates as a bar to the suit, the question is not 


whether the alleged relation of mortgagor and mortgagee or any other legal relation between the 
parties to the suit subsists, but whether assuming the same to subsist, the plaintiff is not precluded 


_oo:2.:.:.?. kn kk kr =e 
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` from seeking to enforce his right by reason of his having already sued upon the same cause of action 
and obtained an adjudication which it was competent for him to enforce and execute.” 


Dealing with the language of section 60 of the Transfer of Property Act the learned 
Judge held that by virtue of section 2-A of the Transfer of Property Act the pro- 
vision of other enactments remained unaffected and that therefore the rights con- 
ferred by section 60 were controlled by the rule of res judicata enacted in the Code of 
Civil Procedure ; vide page 319 and he referred to the well established principle 
that a remedy might be barred even though the right might not be extinguished 
and expressed the view that for the same reason a second suit for redemption might 
be barred if a prior suit had been dismissed under section 102, now Order g, rule 8, 
Civil Procedure Code or withdrawn’ without leave of the Court under section 373, 
now Order 23,-Rule 1, Civil Procedure Code. ‘The other learned-Judges concurred 
in this view. The ratio of this decision is that though the relationship of mort- 
gagor and mortgagee might subsist by reason of the provisions of the Transfer of 
Property Act the rights conferred by that Act are subject to other provisions of law 
and that, therefore the right to redeem conferred by section 60 of the Act is controlled 


by such provisions as section 11, Order g, rule 9, and Order 23, Rule 1, Civil Pro- 
cedure Code. a ; 


Then we come to the decision of the Privy Council in Raghunati Singh v, Hansraj 
Kunwar1, In that case a decree for redemption had been made in 1896 declaring 
the amount payable by the mortgagor as on 15th November, 1896, providing for 
redemption on payment of the amount and further providing that “in case of 
default his case will stand dismissed.” ‘The amount was not paid. On 5th March, 
1924, a second suit for redemption was filed by the legal representatives of the 
mortgagor and the plea put forward was that it was not maintainable. The Courts 
in India overruled this plea and granted a decree for redemption. The mortgagee 
appealed to the Privy Council and on his behalf three contentions were put forward : 
1. that the remedy of the mortgagor was in execution of the decree of 1896 ; 
2. that the second action was barred under section 11 of the Code of Civil Proce- 

- dure ; and 3. that in substance the decree in the prior suit was one of foreclosure.. 
Dealing with the second contention that the action was barred by the doctrine of 
ves judicata the Privy Council observed as follows : f 

“In regard to the second point their Lordships are of opinion that no relevant question of res 
judicata here arises. The issues decided in the former suit were (1) whether the mortgagors were then 


entitled to redeem ; (2) the amount then to be paid if redemption then took place. The issues in 


the present suit are (1) whether the right to redeem now exists, and (2) the amount now to he paid 
if redemption now takes place.’ é 


"and 


“ It is sufficient to say in regard to the second point, that if the appellants fail to establish under 
their third point that the old decree extinguished the right to redeem, there is in their Lordships’ 
opinion no ground for saying that the old decree operated by way of resjudicata so as to prevent the 
Courts under section 11 of the Code of Civil Procedure, from trying the present suit.” 7 


Dealing with the third point the Judicial Committee examined sections 60, 92 and 
93 of the Transfer of Property Act and held that the decree passed in 1896 was not 
one which foreclosed the right of redemption and in the result the second suit for 
redemption was held maintamable. 


According to the decision of the Judicial Committee, therefore, section 60 of 
the Transfer of Property Act is, the paramount provision ; under that section the 
question is whether the right to redeem has been extinguished by act of parties or 
decree of Court and where there has been no such extinguishment, an action for 


redemption will be available to the mortgagor notwithstanding that there was a 
prior action. - 


Dealing particularly-with the question of res judicata the Privy Council observed 
that the issues involved in the two suits were different because the right of redemp- 
tion and the amount to be paid-for redemption would be different at the two dates: 





1. | (1934) 67 M.LJ. 813 : L.R. 61 LA. 362: LL.R. 56 All. 561 (P.C). 
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That is to say. the cause of action is not the same and the principle of res judicata 
would be inapplicable. l 


We may now consider the decision of this Court reported in Mattapalli Raju 
v. Venkata Raghavayyat. The facts of that case were that the mortgagor executed 
a simple mortgage on 2nd January, 1914 and a usufructuary mortgage on 27th 
November, 1915. The mortgagor filed a suit for redemption Ô. S. No. 53 of 1929 
but withdrew it without obtaining the permission of the Court for instituting a fresh 
suit. The question arose whether he was precluded by the terms of Order 23, 
rule 1, Civil Procedure Ccde from filing a fresh suit for redemption. Dealing with 
the contention that the suit was maintainable under section 60 of the Transfer of 
Property Act notwithstand-ng the bar under Order 23, rule 1, Civil Procedure Code, 
the Court observedias follows : j i 


pa 

“ It is however urged for the mortgagor that redemption actions stand on a special footing as 
mortgagors have a statutory rignt to redeem under section 60 of the Transfer of Property Act at any 
time after the mortgage money has become due and they can be deprived of such right only in the 
manner contemplated in that section, and that, therefore, Order 23, rule 1 cannot bar the exercise 
of such right until it is extinguished “‘ by act of the parties or by a decree of a Court.” Reliance 
is placed in support of this argument on the decisions of the Judicial Committee in Raghumathk 
Singh v. Hansraj Kunwar?, and Sri Raj1 Papamma Rao v. Sri Vira Pratapa Korkonda H. V. Ramachandra 
Razu?. It is true that section 60 confers upon a mortgagor a right to redeem on certain conditions, 
“ provided. that the right conferred by this section has not been extinguished by act of the parties or 
by decree of a Court.” But this enactment cannot have the effect of overriding other statutory 
provisions which-may limit or bar the exercise of such right in certain ‘circumstances. Order 23, 
Rule 1 contains no saving provision in favour of suits for redemption and there is nothing in section 
60 of the Transfer of Property Act to qualify the operation of that rule in such suits”. 


In the result, it was held taat the second suit was not maintainable. In Raja Ram 
v, Ramchandra‘, the facts were that while a suit for redemption was pending .the 
plaintiff died; no legal- representatives were brought on record and the suit 
was dismissed under Order 22, Rule g, Civil Procedure. Code as having abated. 
The question arose whether a later suit for redemption by the legal representatives 
was barred under that provision. In holding that it was not, Chagla, J., delivering 
the judgment of the Full Bench observed : aS 

“Now the Civil Procedure Code deals with procedure relating to all suits. There is a special 
law, which deals with rights of mortgagors and mortgagees, and that law is to be foundin the 
Transfer of Property Act.” - ‘ 

After setting out the provisions of section 60 of the Transfer of Property Act, the 
learned Judge went on to observe : ; 

“ Therefore in our opinion, the geheral provisions of the Civil Procedure Code as contained in 
Order 22, rule 9 are to that extent—overriden by the specific provisions of section 60 of the Transfer 
of Property Act. So long as the relationship of mortgagor and mortgagee continues, and so long as. 
the right to redeem has not beer. extinguished by a decree of the Court, or by the act of the parties, 
the mortgagor is entitled to go to a Court of law to enforce his right. Of course, the position with 


regard. to limitation is different. because the Limitation Act expressly provides that the period of 
limitation for redemption suits is sixty years.” 


Reference was then made in Shridher Sadba v. Ganu Mahadu*®, where it was held 
that the dismissal of a redemption suit for default did not bar the second suit for 
redemption under Order 9, rule 9 ; and to Ramchandra Kolaji v. Hanmanta Laxman* 
where the withdrawal of a redemption suit without permission was held not to- 
bar the second suit for redemption under Order 23, rule 1. It was held that 
the causes of action for the- two suits were different. The decision in Mattapalli 
Raju v. Venkata Raghavayya1, was taken in appeal and the same was heard by 
the Federal Court. Vide China Subba Rao v. Mattapalli Raju’, Kania, C.J., 
delivering the judgment of the Court referred to divergent views held by this 
Court and the Bombay Hizh Court and observed : 
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“ In our opinion the view of the Madras High Court is incorrect. We prefer the view taken 
by the Bombay High Court on this point. The right of redemption is an incident of a subsisting 
mortgage and it subsists so long as the mortgage itself subsists. As held by the Privy 
Council in Raghunath Singh v. Hansra; Kunwar}, the right of redemption can be extinguished 


„as provided in section 60 of the Trensfer of Property Act and when it is alleged to have 


been extinguished by a decree, the decree should run strictly in accordance with the form 
prescribed for the purpose. Unless the equity of redemption is so extinguished, a second suit for 
redemption by the mortgagor, if filed within the period of limitation, is not therefore barred. The 
Board expressly held that if the appellants failed to establish that the old decree extinguished the right 
to redeem, there was no ground for saying that the old decree operated as res judicata and the Courts 
were prevented from trying the second zuit under section 11 of the Code of Civil Procedure. They, 
therefore, held that the right to redeem was not extinguished by the procedural provisions contained 
in the Civil Procedure Code.” ` 


‘Dealing with the objection basec. on Order 23, rule 1, Civil Procedure Code, the 

Court referred to the observations in Raghunath Singh v. Hansraj Kunwar, that the 

causes of action in the two suits were different and observed as follows : be 
“ The Board held in that case thaz the trial of these issues was not barred under section 11 of 


‘the Civil Procedure Code. It follows -herefore that if the right of redemption is not- extinguished, 
provisions like Order 9, rule 9, or Crder 23, rule 1 will not debar the mortgagor from filing a second 


-suit because, as in a partition suit, the cause of action in-a redemption suit is a recurring one. The 


cause of action in each successive action, until the right of redemption is extinguished or a suit for 
„redemption is time barred, is a different one.” 7 7 


“In this view it was held that the second suit was maintainable. , 


. The result of the above authorities may thus be summed up : (1) the provisions 
-of the Transfer of Property Act relating to mortgages form a special law and the 


- rights and liabilities of mortgagors and mortgagees have to be worked out in accord- 


‘ance with those provisions ; (2) the right to redeem is an incident of the relationship 
of mortgagor and mortgagee. It subsists so long as that relationship subsists and is 
enforceable under section 60 of the Transfer of Property Act so long as it subsisted ; 

. (3) a second suit for redemption which is not barred by section 60 of the Transfer 
of Property Act will not be barred under section 11 of the Code of Civil Procedure 
‘because the special provisions of section .60 of the Transfer of Property Act will 
override the general provisions of the Civil Procedure Code ; Generalia specialibus 

non-derogant ; and because the cause of action for the later suit is not the same as 

.in the earlier suit inasmuch as the right to redeem is a-continuing and recurring 
right. For the same reasons a second suit for redemption will not be barred by the 

provisions of Order 9, rulé 9, Order 22, rule 9, and Order 23, rule 1, Civil Procedure : 

‘Code. ` - 


Applying these principles to a second suit for sale by a mortgagee, it has first 
-to be seen whether such a suit cculd be maintained under the provisions of Transfer 
~of Property Act. The right to obtain a decree for sale of the mortgaged property 
is conferred by section 67 of the Transfer of Property Act. That section, so far 
-as it is material for the present purpose, runs as follows : A 

“ The mortgagee has at any time after the mortgage money has become due to him and before 
.a decree has been made for the redemption of the mortgaged property, or the mortgage money has 


been paid or deposited, a right to obtain from the Court a decree that the mortgagor shall be 
absolutely debarred of his right to redeem the property, or a decree that the property be sold.” 


‘The Section deals with suits*bcth for foreclosure and for sale and the provisions 
contained therein must be read distributively in relation to the two subjects. So 
read, the section enacts that (1) a suit for foreclosure can be filed after the mortgage 
amount has become due and b=fore a-decree for redemption has been made and 
(2) a suit for sale can be filed efter the amount has become due and before it has 
been paid or deposited in the manner provided. It has been suggested that 
there is nothing in section 67, corresponding to the proviso in section 60 on which 
the decisions in Raghunath Singh v. Hansraj Kunwar', and Ghina Subba Rao v. Matiapalli 
Raju®, were based and that, the-efore the considerations applicable to a second suit 
for redemption would not be applicable to a second suit for sale. But what is 
enacted in the form of a provisc to section 60 is enacted as part of the section itself 








1. (1934) 67 M.L]. 813 : L.R. 6r I.A. 362: ` 2. (1950) 1 M.LJ. 752 : (1949): F.L.J- 
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in section 67 and in substance the position is not different. Even the differences 
in the form in the draftsmanship of the two sections might be due to the fact that 
while section 6o deals only with the right to redeem, section 67 deals with both the 
right to foreclosure and the right to sale and the language had to be adopted to 
cover both the rights. Thus on the language of section 67 this action is clearly 
maintainable as the mortgage money had not been paid. As already mentioned 
there is not even the usual clause for redemption in the decree, Ex. Pt-2 (a). 


We may now turn to the provisions of Order 34, Civil Procedure Code 
and see what light they throw on the point now under consideration. Rules 2 
and 3 deal with suits for foreclosure ; rules 4 and 5 with suits- for sale and rules 7 
and 8 with suits for redemption. Rule 2 enacts that the preliminary decree in.a 
suit for foreclosure shall ozder an account of the amount due or declare it as on the 

„date of the decree ; direct that on payment of such amount by defendants there 
shall be redemption ; that in default of such payment the mortgagee shall be entitled 
to apply for foreclosure. The Court has the power to extend the time for payment. 
Rule 3 provides for a final decree being passed in terms of rule 2. Dealing with 
suits for sale rule 4 enacts that a preliminary decree has to be passed in the same 
terms as the decree in rule 2 ; thatis to say, the amount payable should be ascertained 
as on the date of the decree ; time for payment should be fixed and provision 
should be made for redemption on payment within time. The only difference 
in the form of the decree is that in case of default in payment by the mortgagor, 
the mortgagee is to apply for a decree for sale and not for foreclosure. The 
preliminary decree in a suit for redemption under rule 7 is to contain the same 
directions as a preliminary decree for foreclosure suit under rule 2 and is to provide 
for the taking of accounts, declare the amount payable fixing a date for payment . 
and provide for redempticn‘on payment. In default of payment by the plaintiff, 
the defendant, mortgagee, is entitled to apply for a final decree for sale or for 
foreclosure according to the charactér of the mortgage which is the subject matter 
of the suit. Rule 8 prov-des for the passing of an appropriate final decree. 


It will thus be seen that whatever be the nature of the suits the preliminary 
decrees to be passed therein are in substance the same ; the amount due to the 
mortgagee is to be ascertained, a time is to be fixed for payment of the amount, 
with a power in the Court to extend the same and redemption is to be decreed 
on payment by the mortgagor. Thus all the three decrees run on the same lines. 
It is only in the case of de<ault in payment that there is a difference in the form of 
the final decree to be passed ; it will be a foreclosure decree in some cases and 
a decree for sale in others. This difference in the character of the final decree 
arises out of the difference in the nature of the mortgages and has no relation to 
the difference in the nature of suits filed thereon, whether it is for foreclosure, for 
sale or for redemption. ‘ 


From the foregoing review of the statutory provisions it will be abundantly 
clear that whatever the nature of the suit that is filed on a mortgage the rights 
and liabilities of the mortgagor and the mortgagee are the same. On principle 
it cannot be otherwise. In law the right to redeem and the right to foreclosure 
are co-extensive ; and the right to sell is, under the Indian Law, a substitute for 
the right to foreclosure, in the case of certain mortgages. In view of the fact that a 
mortgage transaction creates one jural relationship involving reciprocal rights 
and obligations between mortgagor and mortgagee, it will be illogical to hold that 
principles applicable to one of them are not applicable to the other. Differentiation 
in the mutual rights and cbligations of the mortgagor and mortgagee must inevi- 
tably result in anomalies in the administration of the law of mortgages. By way of 
illustration we can take the case of a usufructuary mortgage with a personal cove- 
nant. The mortgagee files a suit for sale on the basis of the covenant to pay ; 
the suit is decreed but the execution of the decree becomes: time barred. The law 
as now settled is that this decree does not preclude the mortgagor from filing a suit 
for redemption. In that suit itis-open to the defendant, mortgagee, to apply for a 
decree for sale under Order 34, rules 7 and 8. How is this to be reconciled with 


U 
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the view that the suit for sale by him is barred under section 11, Civil Procedure 
Code? If the decree in the prior suit operates to extinguish the right of the 
mortgagee to sell the hypotheca which right thereafter becomes merged in the 
decree and could be exercised only thereunder, on what principle can a fresh 
-decree for sale be passed in his favour in the mortgagor’s suit for redemption?” 
The theory that the original cause of action is gone—Transit in rem judicatum— 
which is tke foundation of the doctrine of res judicata will be a bar to the grant of 
that relief in the mortgagor’s action as well. It will be contrary to the provisions | 
of the statute to hold in such a case that the mortgagor can get a decree for redemp- 
tion under rules 7 and 8 but that no decree for sale could be passed in favour of | 
the mortgagee under those provisions, å 


The view that, on principle, suits for sales stand’ on the same footing as sùits- 
for redemption derives considerable support from the judgment of Bashyam Iyengar, 
J., in Vedapuratti v. Vallabha Valia Rajat. He no doubt held that a second suit for 
redemption was barred, a view which has now been rejected but in discussing the 
legal position he examines both sections 60 and 67 of the Transfer of Property Act 
and proceeds on ‘the view that the rights under both the sections are correlative. 
Vide pages 319 and 320. He also examines the provisions of the Act relating to: 
pi form of decree to be passed in suits for redemption, sale and foreclosure and. 
observes : ; 


“ that whether the decree be in a suit for foreclosure or in a suit for sale or in a suit for redemptiow 
there is-in each a conditional decree for redemption in favour of the mortgagor, the condition being 
the payment by the mortgagor of the amount decreed on or before the day fixed.’? - 


Dealing particularly with the plea of res judicata the learned Judge referred to the 
decision in Maloji v. Sagaji?, where a prior suit for redemption by a mortgagor was. 
held to bar a subsequent suit for sale by a mortgagee, notwithstanding that the 
prior decree did not provide for sale in default of payment and observed as follows : 


“ Whether or not the decision that the subsequent suit for sale which was brought by the defend- 
ant in the former suit was barred by the decree in the first suit is strictly warranted by section 13, 
(Explanation II) of the CRil Procedure Code, it is certainly in conformity with section 67 of the 
Transfer of Property Act which provides that a mortgagee can bring a suit for foreclosure or sale only 
before a decree has been made for redemption of the mortgaged property. It is, therefore, of the 
highest importance that decrees in mortgage suits should be complete not only so far as the rights of 
the plaintiff are concerned, but also in so far as the rights of the defendant are concerned ; and the 
fact that the decree is imperfect will not enable the defendant to enforce his rights under the mortgage 
as plaintiff in a suit subsequently: to be brought by him, if such rights could have been enforced by 
him in the former suit and provided for in the decree passed therein.” 


A converse case to that decided in Maloji v. Sagaji?, came up for consideration 
‘in Ranga Iyengar v. Narayana Chariar?, There a usufructuary mortgagee obtained 
a decree for sale but it was not executed. He, however, continued in possession 
of the properties. The mortgagor then filed a suit for redemption. It was held 
following the observations-of Bashyam Iyengar, J., in Vedapuratti v. Vallabha Valia — 
Rajat, that the second suit was barred. The following observations of Sadasiva 
Iyer, J., may be quoted. , & ; 

“ A, decree for redemption is almost invariably a conditional decree whether, it is passed in 
mortgagee’s suit for sale or a mortgagor’s suit for redemption. No doubt where it is passed in a 
mortgagee’s suit for sale it is not usually passed on the invitation of the mortgagor (defendant) and 
in the language used in Adipurnam Pillai v. Gopalaswami. Mudali‘, “the. defendant is a decree-holderin 
“spite of himself, an involuntary -decree-holder.”” But I do not see how this could on principle make 
any difference in the decision of the question whether the mortgagee-defendant who has been given 
such a decree is entitled only to execute that decree or whether he is entitled to bring a fresh suit for 
redemption despite the doctrine of res judicata.” 2 . 


The facts in Ellarayyan v. Nagasami Iyer5, were similar to those in. Ranga Aiyengar 
v; Narayana Chariar*, There was a prior decree for sale in a usufructuary mortgagee’s 





‘a. (1go2) 12 M.L.J. 128; I.L.R.25 Mad. 300 896. s 1 
(F.B.). 4. (1908) LL.R. 31 Mad. 354 at 357. 

2. (1889) I.L.R. 13 Bom. 567. 5. (1926) 50M.L.J.612: IL.R. 49 Mad. 
= g3. (1915) 30 M.L.J. 13: LL.R. 39- Mad. 601. : 
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suit based on the’ personal covenant; it remained unexecuted and became 

barred and a suit for redemption was instituted by the mortgagor. In holding 

that this suit was not maintainable, Wallace, J., observed : ; : 

A * Tt follows then that, after a decree in a mortgage suit whatever the form of that decree, whether 
for foreclosure; sale or redemption, the parties to the mortgage and to the suit and their legal repre- 
sentatives or assignees cannot maintain in future any separate suit or any claim arising out of the 
mortgage.” ' . 
Madhavan Nair, J., observed at page 711: 

“ It is no doubt true that in the present case the decree in the prior suit was one for the sale 
of the properties and not for redemption ; but if we have regard to the real nature of the decree for 
sale passed under setctions 88 and 89 of the Transfer of Property Act, it will be found that this difference 
does not really make the decision inapplicable.” F 

All these authorities proceed on the view that on the provisions of the Transfer 
of Property Act-and Order 34, Civil Procedure Code, the nature of the suit that is 
` laid on the mortgage makes no difference in the rights of the mortgagor, and the 
mortgagee and that, therefore a second suit for redemption would be barred under, 
section 11, whether the prior suit was one for redemption as in Vedapuratti v. Vallabha 
Valia Raja}, or was for sale as in Ranga Iyengar v. Narayana Chariar® and Ellarayyan v. 
Nagaswami Ayyar?. When once it is held, as now it has been, that a second suit 
for redemption is maintainable so long as it is not barred under section 60 of the 
Transfer of Property Act, it should logically follow that a second suit for sale should 
likewise be maintainable so long as it is not barred by section 67 of the Transfer 
of Property Act. If section 11 of the Code of Civil Procedure cannot operate to 
curtail or abridge the rights conferred by section 60 of the Transfer of Property 
Act, on principle, -it cannot operate to cut down the rights under section 67 of the 
Transfer of Property Act either, and the second suit for sale -must accordingly be 
held to be not barred as res judicata. ý . 


In Raghunath Singh v. Hansraj Kunwar’, the Privy Council observed that a second 
suit for redemption was not barred on the ground of res judicata because in the first‘ 
suit the issue was what amount had to be paid then by the mortgagor for redemption 
whereas in the second suit the issue was what amount had to be paid at the time 
of that suit for redemption. This reasoning is obviously based on the form of the 
decree to be passed in redemption suits, which has to declare the amount due as 
on the date of the decree in that suit, and provide for redemption on payment of 
that amount. The issue in 1896 suit was what amount was payable on the date 
of the decree in that suit where as the amount payable in {924 suit ‘was the amount 
payable on the date of the decree in that suit. According to the Privy Council 
as the ascertainment of the amount payable by the mortgagor was an essential 
issue in a suit for redemption and as that issue must be necessarily different in the 
two suits there could be no bar of res judicata. The same reasoning must apply to 
suits for ‘sale and foreclosure as well, as the amount payable by the mortgagor has 
to be ascertained and declared in the preliminary decree which is to be passed 
under Rules 2 ahd 4 in suits for foreclosure and sale. Dealing particularly with 
the facts of this case the decree in the prior suit, Ex. P. 2 (a) declared that 
Rs. 11,804-4-0 was due to the appellant on rath December, 1939. In the present 
suit the plaintiff claims that a sum of Rs. 10,500 was due to her. The. deferidants 
dispute it. Issue No. 3 in the suit runs as follows: “ What if any is the correct 
amount due to the plaintiff?” The finding on that issue is that the amount ‘claimed 
is correct. This issue could obviously not have been the subject-matter of decision 
in the prior suit and on the principle taid down in Raghunath Singh v. Hansraj Kunwar* 
it must be held that.the decree, Ex. P. 2 (a) cannot operate as res judicata in. this 
suit. 


Mr. N. Sivaramakrishna Iyer brought to our notice the decision in Bhajanmal 
Topandas v. Tikamdas® as authority for the position that a second suit for sale 


I.. (1902) 12 M.L.J. 128: I.L.R. 25 Mad. 4. (1934) 67 M.L.J. 813: L.R. 61 LA. 362: 
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by a mortgagee is not maintainable. The facts of that case were that one Topan- 
‘das executed a simple mortgage on 7th February, 1920. In 1924, a suit O. S. No. 
147 of 1924 was filed to enforce this mortgage and a preliminary decree for sale 
was passed. An application for final decree was filed on 29th February, 1934, 
and was dismissed “as barred by limitation. Then a second suit was filed in 1939 
basing itself on the preliminary decree in O. S. No. 147 of 1924 and the question 
was whether such a suit was maintainable. : : 


It was held that both under English and Indian Law the right ofa party is only 
to execute a decree and not to file a further action on it. The suit in that case was 
not one to enforce the mortgage dated 7th February, 1920, and it would seem 
that such a suit would have been barred by limitation. The question whether 
a second suit on the mortgage itself was maintainable did not arise for determi- 
nation and it is for this reason that the decision in Raghunath Singh v. Hansraj Kunwar! 
is not even referred to in the judgment. This decision, therefore, is no authority 
for the position contented for on behalf of the respondents. 


In conclusion we are of opinion that a mortgagee has a right under section 67 
of the Transfer of Property Act to file a suit for sale subject only to the conditions 
prescribed therein and of course, subject to the law of limitation and that such a 

“suit is not barred under section 11 of the Code of Civil Procedure by reason of a 

. decree for sale passed on the same mortgage in a prior suit and that under section 100 
of the Transfer of Property Act the same principle applies to a second suit for sale 
to enforce a charge. ` 


` In the result the suit will be decreed as prayed for with costs, both here and in 
the Court below as against defendants 8 to 13 who are the legal representatives 
‘of the ist defendant. Time for payment, three months. In view of the finding 
on issue No. 5, items 36 to 45 of plaint schedule will be excluded from the decree. 


g K.S. ooo Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(ORDINARY ORIGINAL CIVIL JURISDICTION). ~ 


xX 


PRESENT :—MR. JUSTICE KRISHNAsWAaMI NAYUDU. 


K. Jagannatham Chetty i .. Plainiiff* 
: ds x a 
V. Parthasarathy Iyengar (dead) and others .. Defendants. 


Madras Agriculturists’ Relief Act (IV of 1938), section 19—Mortgage decree scaled down before Madras 
Act (XXIII of 1948) (Amending Act) came into force—Second application for scaliig down after amending Act 
—If maintainable. : 


After an application under section 19 of the Madras Agriculturists’ Relief Act (1938), has been 
taken, heard and decided finally it is not open to the judgment-debtor to file a similar application 
again, for taking advantage of certain:amendments in the method of scaling down which has been 
introduced later by the Amending Act (XXIII of 1948). Neither section 16 of the Amending Act 
nor Explanation I to section 8 of Act IV of 1938 (as amended) gives retrospective operation to matters 
which have been decided prior tc the date of the amendment. 


T. G. Aravamudu Aiyangar for Applicant. : 
D. Ramaswami Aiyangar and K. Srińivasa Rao for Respondents. 
The Court delivered the following 


JupGMENT.—This application is for scaling down the mortgage decree debt 
in C. S. No. 42 of 1933, and the applicants are some of-the judgment-debtors. 
Preliminary decree in the above suit was passed on 31st July, 1934, and the final 


decree was passed on the 12th February, 1935. There was a balance of Rs. 6,759-5-0 


‘claimed under’the decree. The mortgage property was brought to sale and the 
‘proclamation, was settled on 25th April, 1950 the sale has been stated by my order 





1. (1934) 67 M.L.J. 813: L.R. 61 TA. 362: I.L.R. 56 All. 561 (P.C.). 


* C.S. No. 42 of of 1933. : 27th September, 1950. 
Application No. 2844 of 1950- - 


`~ 


. 7 ` 


` 


II] JAGANNATHAM v. PARTHASARATHY (Krishnaswami Nayudu, 7.). 431 


‘in view of this application, The judgment-debtors took out application No. 1147 
of 1938 under section 19 of Act LV of 1938 and an order was made on 4th September, 
1939 scaling down the debt. An appeal was preferred, O. S. A. No. 57 of 1940 by 
-one of the judgment-debtors against the order scaling down the debt and on the 28th 
‘February, 1941, the appellate Court found on scaling down the debt that a sum of 
Rs. 3,391-8-o was due on ist October, 1937 and further ordered the judgment- 
debtors to pay interest thereon at 6 per cent. per annum from rst October, 1937, 
with proportionate costs of the parties. The amount now due under the procla- 
mation of sale represents the said sum of Rs. 3,391-8-0 with interest and costs of 
further proceedings. 


Objection is raised to this application on the ground that the decree debt 
having once been scaled down by virtue of an order of this Court in O. S. A. No. 
57 of 1940, there can be no further application for scaling down. The applicants 
contend: that by reason of the Amending Act (Act XXIII of 1948), they have become 
entitled to apply and if the amended provisions as to the method and principles 
are applied for the scaling down, there will be nothing due under the decree and 
the whole amount as it stood on the 1st October, 1937, would stand wiped out. 
Learned counsel for the applicants relies on section 16, clauses (ii) and (iii) of the 
Amending Act (Act XXIII of 1948) and states that he is entitled to maintain this 
application and if this application is held to be maintainable, by virtue of the appli- 
cation of the provisions of Explanation I which have been newly incorporated 
in the Amending Act, the amounts paid towards the decree must be appropriated 
towards the principal and if so appropriated there will be nothing due, since under 
clause (1) of section 8, all interest due-up to the rst October, 1937 must be deemed 
to have been discharged. 


t 

The first point for consideration is whether the present suit out of which this 
application is taken out comes under that class of suits mentioned in section 16 of 
the amending Act XXIII of 1948. Clause (ii) of section 16 states that the amend- 
ments made by this Act shall apply to all suits and proceedings instituted before the 
commencement of this Act, in which no decree or order has been passed or in which 
the decree or order passed has not become final, before such commencement. This 
clause is relied upon and it is admitted that even though the decree in C. S. No. 42 
of 1933 has become final before the commencement of this Act, still the execution 
proceedings are pending and as such they have not become final and that therefore 
the applicants are entitled to maintain this application for scaling down. I am 
unable to agree with the learned counsel that execution proceedings are contem- 
plated in the word “ proceedings ” in clause (ii). The proceedings in section 16 
must relate to proceedings instituted for repayment of a debt and not to exetution 
proceedings which are for enforcement for a decree or order. That by “ pro- 
ceedings,” “ execution proceedings” are not intended is also clear if reference is 
made to clause (iii) when execution of a decree or order arising out of a suit or 
proceeding is separately contemplated. In any event, the present execution 
proceedings commenced after the commencement of the Act, that being an appli- 
cation of 1949. ` 


Learned counsel for the applicants contends that in any event the applicants 
will come under the ambit of clause (iii) of section 16. Clause (iii) says that the 
amendments made by this Act shall apply to all suits and proceedings in which the 
decree or ordet passed has not been executed or satisfied in full before the -com- 
mencement of this Act (Amendment Act XXXIII of i948). If it refers to a suit 
instituted before the commencement of the Act and the decree has. not been 
satisfied before the commencement of the Act, namely, before rst January, 1949 
the date of the coming into force of Act XXIII of 1948, then the applicants will be 
entitled to apply and get the benefit of the extended provisions of section 8. Learned 
counsel for the respondent has drawn my attention to a Bench decision of this Court 
in C. M. A. Nos. 316 and 391 of 1947, in which the scope of section 16 of the 
Amending Act was considered. Their Lordships in the course of ‘the judgment : 
state as follows : ; 


` 
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“ Section 16 deals ‘with three caregories of proceedings, Clause (i) deals with suits and pro- 
ceedings after the commencement cf the Act, Clause (ii) with suits and proceedings instituted before_ 
the Act but the decree or order had rot become final, and clause (iii) with suits and proceedings 
instituted before the Act but the decree or order was not fully satisfied., This clear-cut classification 
indicates that clauses (ii) and (iii) are distinct and mutually exclusive and are not intended to overlap. 
Tf the argument of Mr. Ramachandra Rao be accepted, clause (ii) of section 16 would become un- 
necessary as all possible cases coming under clause (ii) would equally be covered by clause (iii). On 
the other hand, the contention on behalf of the decree-holder would give-effect to all the provisions 
of the Act, at the same time avoiding =onflict between the various clauses of the section. If under 
clause (ii) suits and proceedings wherein decrees or orders have become final are excluded from the 
operation of the Act, it would be unreasonable to hold that under clause (iii) they are brought in. 
On the other hand it would be giving full effect to clause (iii) and avoiding conflict between the 
provisions if it was, confined to suits ard proceedings in which the decree or order had not become 
final. In other words the section gives retrospective operation in regard to suits and proceedings. 
before the Act in which the decrees or Srders had not become final and also had not been fully satis- 
fied. If the decree or order has become final, clause (iii) has no application, as clause (ii) saves such: 
decree or order. We therefore hold that under setction 16 the retrospective operation of the Act is 
only confined to suits and proceedings >efore the Act in which the decrees or orders have not become 
final and also not fully satisfied.” à 


In view of this Bench decision the applicants are out of Court, since it is a case where 
the decree had become final befcre the commencement of the Amending Act though 
not fully executed. What the earned Judges say is that the section gives retros- 
pective operation only in regard to suits and proceedings before the Act in which 
the decrees or orders had not become final ard also had not been fully satisfied. 
In Ramaswami Pillai v. Sankara Mudaliar’, which is another decision of the same Bench 
the scope of section 16 of the Amending Act was considered, but not fully as had been 
considered in the judgment.which has been referred to. In that case there was’d 
prior mortgage decree in 1934 to which the second mortgagee was added as a party 
defendant. A decree was passed in favour of the mortgagee-plaintiff and the 
amount that was due to the second mortgagee was declared under that decree, at 
the sum_ of Rs. 6,933-6-o But Dy reason of sale proceeding after payment to the’ 
mortgagee-decree-holder a sum of Rs. 3,477-13-8 alone, was available for payment 
to the second mortgagee-deferdant. The second mortgagee after appropriating 
the said amount which was pzic out of the balance of the sale proceeds in pursuance 
of the mortgage decree, crediting a-portion of it towards interest and a portion to the 
principal, and for the balance of the sum due under his mortgage as declared in 
the earlier mortgage suit, he instituted a fresh suit in 1944 long-after the decree 
in the earlier mortgage suit was executed and properties sold. “By the time the 
matter came up on appeal the Amending Act (Act XXIII of 1948) had been passed 
and the question arose there >n behalf of the judgment-debtors whether, undér * 
section 16 of the Act, it would be open to them to re-open the payment of money 
and the appropriation of the same made in the earlier suit. In the course of the 
judgment the learned Judges state as follows: 


“ Mr. Bashyam Iyengar’s argument was that in so far as the payment of Rs. 3,477-13-8 was 
concerned it was paid in execution of the decree in O. S. No. 50 of 1934’ (earlier suit) and that the 
decree was satisfied and therefore it cculd not be re-opened. Some of the relevant facts may usefully 
be recapitulated ..... There is zn underlying fallacy in the argument of Mr Bashyam. Iyengar. : 
For the purpose of section 16 the suit we are concerned with is the suit wherein we are asked to apply 
the prqvisions of the Madras Agriculturisfs’ Relief Act and therefore clause (2) of section 16 directly 
applies. The only question therefore, that arises for consideration is whether the pendency or the 
closure of the proceedings in O. S. No 50 óf 1934 has any bearing on the application of section 16. 
The only question with regard to those proceedings is whether the payment of money and the appros - 
priation of the amount by the credito> can be re-opened under the Madras Agriculturists’ Relief Act 
or whether this Court is precluded fom doing so by virtue of some principle other than that 
contained in the provisions of the Madras Agriculturists’ Relief Act. We cannot see any principle 
which compels us to hold that the appropriation made in O. S. No. 50 of 1934 cannot be reopened 
in this suit, if Explanation I applied; nor Mr. Bashyam is able to suggest one.” 


While stating that what they were called upon to consider was the scaling down 
of the decree, the learned Judzes at the end of the judgment observe as follows: . 


~“ Assuming that Mr. Bashyam’s argument is sound, even then, it would not advance his case any 


; further. As we have already stated, the decree was for a sum of Rs. 6,933-6-0 (decree in the earlier 





~ 
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;suit) but what was paid towards the decree was only Rs. 3,477-13-8 and therefore there was a large 
‘amount still due to the decree-hokder. Clause (3) of the Act-would apply to all suits and proceedings 
in which the decree or order passed “has not been executed or satisfied, in full before the commence- 
ment of the Act. As ithe decree has not been satisfied in full the Act applied.” 


‘The learned Judges were apparently referring to the decree in the earlier suit» 
‘O. S. No. 50 of 1934, when they made these observations, holding impliedly that 
clause (3) of the Act related not only to suits which had become final but also to 
all suits instituted prior to the commencement of the Act, but so long as the decrees 
had not been executed or satisfied, in full. By virtue of their observations in the 
Jast paragraph, the learned Judges were of opinion that clause (3) of the Act has 
an extended scope which covers all such suits. There is a conflict of the conclusions 
arrived at in Ramaswami Piliai vSankera Mudaliar}, with the'subsequent judgment 
in C. M. A. Nos. 316-and, 391 of 1947. But as already pointed out, the latter judg- 
ment is a considered judgment on the scope and extent of section 16. 


It is however contended by Mr. Aravamudu Ayyangar that the position as, 
taken in Ramaswami Pillai +. Sankara Mudaliar}, is the correct one in view of the 
language of clause (iii) of section 16. ‘There was no reason, it is urged and there is 
force in this’ argument for the enactment of a separate sub-clause, sub-clause (iii) 
if it were intended that what was contemplated in sub-clause (iii), had already been 
covered by sub-clause (ii). There is equally force in the observations of the learned 
Judges in C. M. A. Nos. 316 and 391 of 1947 that : va 

“ Clause (ii) of section 16 would become unnecessary as all possible cases coming under clause (ti) 
would equally be covered by clause (iii).” 
It is enough to state that clause (ili) as it is worded does not prima facie exclude the 
class of cases referred to by zhe learned counsel for the applicants, namely, all suits 
and proceedings in which Cecrees or orders are passed instituted before the com- 
mencement of the Act, or in which the decrees or orders passed have not been satisfied 
in full before the commencement of the Act. In view of the Bench decision, I do 
not propose to give any opmion on the construction of the Act, but I proceed to 
consider the application on the assumption that it comes under either’ clasuse (ii) 
or clause (iii) of section 16. 


An Agriculturist debtor is entitled, under section 19 (1).of the Act, to make 
an application to apply the provisions of the Act to any decree passed before the 
commencement of the Act (Act IV of 1938) and ask that the decree may be amended 
‘consequent on the application of the provisions of this Act. Such an application 
had been made by the applcants in application No. 1147 of 1938 and the order 
had become final, by virtue of the final order in O. S. A. No. 57 of 1940. A sum 
of Rs. 9,000 was paid prior to the date of the application No. 1147 of 1938 towards 
the decree, and the question that called for decision in that appeal was in what 
manner the said amount was to be appropriated. The learned Judges held that. 
in respect of Rs. 8,500, Rs. 5,000 was to be appropriated towards the principal 
and Rs. 3,500 towards the interest. But there was the question of appropriation 
towards costs and it was obse-ved that it was equitable that the amount appropriated 
towards principal and the amount appropriated towards interest should contribute 
rateably in making up the amount required for re-appropriation towards ‘costs. 
‘There has therefore been a onclusive finding as to how the appropriation ought 
to be made in respect of payments already made, namely, Rs. 9,000 before the date 
of the application, ż.e., the application for scaling down was heard and applying ~ 
the provisions of Act IV of 1938, the debt was scaled down and the decree was . 
directed to be amended witk the findings thereon. 


‘ 


Learned counsel for the applicants relies on Explanation I to section 8 and “ 
wants the same tobe appliec to the present application. ` The question is whether, 
after an application under section 19 of the Act had been taken, heard and decided 
finally, it would be open to tae applicants to file a similar application subsequently, 
taking advantage of certain amendments in the method of scaling down which 
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have been introduced by the later amending Act. It may be pointed out that. 
neither section 16 of the amending Act, nor Explanation I to section 8 of Act IV of 
1938 gives in express terms retrospective operation to matters which have been - 
decided prior to the date of the amendment. It is a well esfblished principle 
which is stated succinctly in Broom’s Legal Maxims : i 

“(i) that no statute shall be construed so as to have retrospective operation, unless its language - 


is such as plainly to require that construction, and this involves, the sukordinate rule that a statute 


is not to be construed so as to have a greater retrospective operation than its language renders it. 
necessary... ee ee fe 3 ; 


I do not think the language of either section 16 or Explanation I to section 8 compel 
me to construe that these provisions have a retrospective effect. In the absence of 
a retrospective effect, would it be necessary, or even proper, to apply this provision 
so as to re-open and unsettle matters which have been finally concluded by judgment 
of the Court. The following passage from the judgment of Lord Robson in 
` John Lemm v. Thomas Alexander Mitchell! may be quoted : 

“ In the absence of appeal the judgment was a final determination of the rights of the_parties 
and the ordinary principle that a man is not to be vexed twice for the same alleged cause of action 
applies unless it be excluded by the Legislature in explicit and unmistakable terms ... . . This 
language is only an expansion, in rather emphatic terms, of the statement of principle affirmed by 
Tindal, C.J., and is subject to the same qualification or exception as he expressed, namely, that it 
must not be taken to deprive persons of vested rights acquired by them in actions duly determined 
under the repealed law. It would require language much more explicit than that which is to be found. 
in the Ordinance of 1908 to justify a Court of law in holding that a legislative body intended not’ 
. merely to alter the law ; but to alter it so as to deprive a litigant of a judgment rightly given and still 

subsisting.” É = 
These observations have been cited with approval in Lakshmanrao Krishnaji v. Bala- 
krishna Rangnath®, where the legal proceeding on a mortgage bond was rejected: 
as the mortgage bond was held to be invalid and not enforceable, because it was. 
attested by only one witness and not by two as required by section 59 of the Transfer 
of Property Act. The plaintiff, thereupon, brought a suit in’ the year 1905, for a 
declaration that his mortgage bond was valid and operative according to law and: 
therefore enforceable. The suit came up in second appeal to the High Court. 
which finally decided that the plaiatiff’s mortgage was void and therefore inopera- 
tive under section 59 of the Transfer of Property Act. In the meanwhile, the 
„Government of Bombay issued a notification exempting certain Districts including 
the Poona District in which the mortgaged property was situate, from the operation. 
of section 59 of the Transfer of Property Act. The notification was given a retros- 
pective effect from 1st January, 1893. On the strength of the said notification, the 
plaintiff applied to the High Court for review of judgment and his application being 
rejected he, in the year 1910, instituted the suit to enforce his mortgage and both.. 
_the lower Courts having rejected the claim on the ground of res judicata, the plaintiff 
- preferred a second appeal. It was held in that case i i 
“ that the decree passed by the High Court in 1908 still subsisted and was not affected byth ` 
Government notification although the notification had retrospective effect. The notification could. 
not abrogate rights which had been judicially declared and had.been merged in the decree.” 


Chandavarker, Acting C.J., in the course of his judgment observes at page 621 
as follows : 7 


“ But the Government Notification cannot have a higher operation than a legislative enactment, 
...... which repeals a previous law either partially or wholly, the principle is that it cannot 
affect vested rights acquired under decrees. That principle, enunciated by Tindal, C.J., in Kay 
v. Goodwin?, has been followed recently .by the Privy Council in Lemm v. Mitchell)... ... 
Citing Tindal, C.J., with approval, their Lordships of the Judicial Committee of the Privy Council 
say in Jemm v. Mitchell, that explicit language on the part of the Legislature is necessary to warrant. 
a Court “ in holding that a legislative body intended not merely to alter the law, but to alter it.so. 


‘as to deprive a litigant of a judgment rightly given and still substisting”.” 

As to the scope of retrospective operation of the statute certain observations of the: 
Privy Council in Delhi Cloth and General Milis Co. v. Income-tax Commissioner, Delhi', 
may usefully he extracted : i 





1. (1912) A.C. 400, 405 and 406. - 3. (1830) 6 Bing. 576: 130 E.R. 1403. R 
2. (1912) LL.R. 36 Bom. 617. 5 4. (1927) I.L.R. 9 Lah. 284 (P.C.). 


II] p JAGANNATHAM J, PARTHASARATHY (Krishnaswami Nayudu, F.). ` 435: 


“ The principle which their Lordships must apply in dealing with this matter has been authori- 
tatively enunciated by the Board in Colonial Sugar Refining Company v. Irving1, where it is, in 
effect, laid down that, while provisions of a statute dealing merely with matters of procedure may 
properly, unless that construction be textually inadmissible, have retrospective effect attributed to 
them provisions which touch a right in existence at the passing of the statute are not to be applied 
retrospectively in the absence of express enactment or necessary intendment. Their Lordships can 
have no doubt that provisions which, if applied retrospectively, would deprive of their existing finality 
orders, which, when the statute came into force, were final, are provisiori§ which touth existing 
rights,” Soo 
Here, the order in O.S.A. No. 57. 0f 1940 having become final, the present applicants 
want to deprive the finality of that order and, in the words of their Lordships of 
the Privy Council, such interference would touch the existing rights which had 
accrued to the respondent by virtue of the Judgment of the appellate Court. 


It is however stated by Mr. Aravamudu Ayyangar relying on section 7 of the 
Act that effect may be given to the wards : 


“ Notwithstanding any law, custom, contract or decree of Court to the contrary”, 


and “ decree of Court to the contrary ” would include the decree or order of the 
appellate Court in O. S. A. No. 57 of 1940. But so far as section 7 is concerned, 

` the decree that is referred to is a decree passed prior to the commencement of the 
Act as regards payment of money due by any debtor to a creditor and it does not. 
relate to any order passed after the commencement of the Act. Even if a prelimi- 
nary mortgage decree had been passed prior to the commencement of.the Act 
and has not been final, it has been held that the final-decree cannot come within 

the scope of a ‘ decree’ in section 7 as a final decree has nothing to do excepting to: 
direct the sale of property and taking of accounts. But the language of section 7 
is clear and it has been held by decisions of this Court that the decree in section 7- 
refers to decrees passed prior to the commencement of the Act for repayment of a 

debt. Section 19 of the Act as it stood, only enabled the applicants-judgment- 
debtors to apply for scaling down of a cebt in respect of a decree passed before the 
commencement of the Act. That was the reason why clause (2) to section 19 has 

‘been enacted by virtue of the Amendment Act, XXIII of 1948, whereby the provi- 

sions of sub-section (1) are also held to apply to cases where, after the commence- 
ment of this Act, a Court has passed a decree for repayment of a debt payable at 
such commencement. The decree that was referred to. either in. section 7 or in 

section 19 was not a decree or order passed as a result of invocation of the provi- 
sions of this Act, or, as a result of an application made under section 19 to decrees of 
Courts passed either before the commencement of the Act or after the commencement 
of the Act. Here what is firal is an order passed by this Court on an appli- 

ration made under section 1c and not a decree passed by any Court either before: 
or after the commencement o7 the Act relating to the repayment of a debt. There 

-s nothing express or implied in the language of either section 16 of the amending 
Act or in Explanation (1) to section 8 of the Act to warrant or justify any number 
of applications being made under section 19, I therefore consider that it is not, open 

to the applicants, by virtue of the order in O. S. A. No. 57 of 1940, to file. another 
application, they having already exercised their right in filing an application and 

naving the decree scaled down. 


It is further argued on behalf of the respondent that either section 16 or Expla-. 
nation I to section 8 does not confer any new right, that the right, if any is conferred 
ander section 19 and that right having already been exercised, no new rights are 
conferred the only right conferred now is under section 19 (2) which however, 
does not apply to the present case, and that in any event, the application is unsus-- 
tainable. I agree with Mr. Ramaswami Ayyangar learned Counsel for respon- 
dent, that Explanation I to sec-ion 8 does not confer any new right. . Explanation I 
only states that, instead of leaving the question of appropriation to be worked’ 
out in accordance with the principles of general law, a particular mode of appro- 
priation should be:made whereby every payment made by a debtor shall be credited 
towards the principal, unless he has expressly stated in writing that such payment: 
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shall be in reduction of interest. Theré is specific mode of appropriation, that is 


. provided for and directed to be followed undér Explanation I. It doés not, 


confer any new right. If there was a right to be exercised for the first time after ` 
the Amending Act XXIII of 1948, certainly it would be open to such an applicant > 
to invoke the provisions of Explanation I and apply the same towards appropriation 
and not leave the matter to be decided’ by. the general law as it was a case prior to 
the amendment. Excepting a sum of Rs. 425 which‘has been paid after 1st October, 


-1937 and adjustments of some small arhounts which, however, would go: towards 


the costs which have accrued since that date, there is nothing which could be appro- 
priated. The sum of Rs. 9,000 paid ‘had been directed to be appropriated and by 
reason of the. direction, the decree having been amended, it is not open to the’ 
applicants to re-open the question of adjustment and appropriation. 


In the result, the application is dismissed with’ costs.. Advocate’s fee is fixed 
at Rs. 100/-. P i 
K.S. ° ——— Application dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CHANDRA REDDI. 


Proprietor, St. Joseph’s Automobile and Mechanical Works, 
Tuticorin ; .. Appellant* 
$ v. A g 
Maria Soosai Pillai Respondent. 

Workmen’s Compensation Act (VIII of 1923), section 2 (1) (d)—Dependant—Father of infant workman 
—If dependant. 

After the amendment in 1933 of the Workmen’s Compensation Act, section 2 (1) (d) a father 
could be regarded as a dependan: only when he could establish that he was really dependant on the 
earnings of the workman wholly or partly. A mere contribution by the infant workman towards 
the expenses of the family is not, sufficient to enable the father to claim as a dependant within the 
meaning of the Act. When the earnings of the’deceased workman were hardly sufficient for his 
Maintenance and no balance left which would contribute to the family fund the father cannot be 
said to be a “ dependant.” Dependency is with reference to the date of the death of the workman 
and the fact that at a future date the father might have to depend upon the son is not a 
relevant consideration. Case-law reviewed. Í 

Appeal against the Order of the Additional Commissioner for Workmen’s _ 
Compensation, Madras, dated 14th April, 1950, in W.C. Case No. 419 of 1949. 

K. S. Rajagopalachari for Appellant. 

G. Chandrasekhara Sastri (amicus curiae) for Respondent. 

The Court delivered the following i 

Jupcment.—This appeal arises out of an application filed by the respondent . 
herein for compensation under the Workmen’s Compensation Act. The res- | 
‘pondent’s son who was of tender years was employed as a workman in the appellant’s `~ 


workshop as a cleaner on a daily wage of Re. 0-4-0. The workman met with an +. 
accident on 8th May, 1949, while working in the factory during night time which: * 


- resulted in his death. The respondent claimed a lump sum payment of Rs. 500 -` 


under section 3 of the Act. : 

This application was opposed by the employer on the ground that respondent’s 
‘son was not a workman within the meaning of the Act as he was only an apprentice, 
that the accident did not arise during the course of his employment and lastly that 


“the application was incompetent as the applicant was-not a dependant within the 


‘meaning of section 2 (1) (d) af the Act. The Commissioner for Workmen’s Com- 
pensation overruled these objections and granted a sum of Rs. 500 by way of com- 
pensation to thé applicant. He found that the deceased was a workman within 
the meaning of section 2 (1) (n) and that the accident occurred in the course of his 
employment under the appellant. As regards the competency of the applicant to 
maintain the application the opinion of the Commissioner was that- the applicant 
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“was partly. dependant on the. deceased and as such was entitled to claim compen- 
_sationis -_ i 7 TPR i i 

The employer has filed this appeal against that order. 


In'this appeal, the findings of the Commissioner on the first two issues were _ 


not seriously challenged as they were essentially questions of fact. Under section 
go of the Act this Court’s jurisdiction to interfere with an order of the Commissioner 
for Workmen’s Compensation in appeal is confined to substantial questions of 
law. That being so it is not open to the appellant to.question the correctness of the 


conclusion of the Commissioner on those two questions. : 


‘The only point that was debated was that the respondent was not a dependant 
within the, meaning of sectian 2 (1) (d) of the Act. Under that section a dependant 
“includes a parent other than a widowed mother if wholly or in part dependant on the earnings 
of the workman at the time of his death.” : 
In order to come within the ambit of the definifion of a “ dependant ” a father has 
to prove that he was depencant upon the earnings of his deceased son either wholly 
or in part. 


‘The appellant contends that in this case the parent is not a dependant because 
on his own admission he was not in any way depending on the earnings of his son. 
‘The statement of the applicent in the evidence that has given rise to this conclusion 
is this : ; 

“At the time of his death he was eking Re. o-4-o per day. The expenses for the food of the 


deceased would be about Rs. 20 to Rs. 25 per month. He was paid Rs. 6 per month. For other 
expenses, I used to pay him for dress, etc.” 


The counsel for the appellant urges that on this admission the father cannot 
be said to be a dependant within the meaning of section 2 (1) (d) of the Act. In 
order to claim the benefit under section 2, the parent must show, the learned counsel 
argues, that out of the earnings of the son there was-a balance which was useful 
to him. In support of this contention he cited a decision of a Bench of this Court in 
Venkataramayya v. Babasahibt. There their Lordships had to consider whether’a, 
father without even alleging that he was dependant on the earnings of the deceased 
workman could maintain an application for. compensation. The learned Judges 
expressed the opinion that under section 2 (1) (d) as amended by Act XI of 1933 
a parent had no locus standi t> claim compensation under the Act without proof of 
-his dependence on the earnir-gs of the workman either wholly or in part. It may 
be pointed out that prior to 1933 sub-clause (d) stood as follows : 

“< Dependant’ means any-of the following relatives of a deceased workman, namely, a wife, 
husband, parent, minor’son, unmerried daughter, married daughter who is a minor, etc.” 
But the amendment took away the parent other than the widowed mother from 
that category and under the amended definition a father could be regarded as a 
dependant only when he couid establish that he was really depending on the earn- 
„ings of the workman either wholly or partly. This case did not decide the point 
that arises for consideration in this case. f i 


‘The question that I have to decide is whether a mere contribution by the 
‘workman towards the expenses of the family is sufficient to enable the father to claim 
as a dependant within the fmeaning of the. Act irrespective of the fact whether ‘the 
parent derived any advantage out of the earnings of the deceased workman. This 
point has come up for discussion in other Courts, though there is no case of our 
“ourt bearing on this point. ° 


‘In Damjee v. Maung Hla Sein? the question was whether a husband was a depen-. 
dant on the earnings of his wife within the meaning of section 2 (1) (d) of the Act. 
All that was alleged in the application for compensation was that he and his wife 
ased to pool their earnings waich went into a common pot. The learned Judges 
cook the view that that was not sufficient-to constitute the husband a dependant 
a a A 
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who could claim compensation under the Act. The test, according to the learned 
Judges was whether as a result of the death of the workman any loss had occurred 
to the applicant and whether without the earnings of the deceased workman he 
could live as well as he lived before. The learned Judges remarked that the purpose 
of the statute was not to give sclatium to a relative of the deceased workman but 
to replace the loss sustained as a result of the fatal accident to the workman. 


There is a very elucidating exposition of the law on the subject in the speech 
of Scrutton, L. J., in Pear v. Bleckow Vaughan and Company}, - 
“ It”seems to me. that one person is not dependant upon another unless he is receiving a net 


advantage from that person, that is tc say, a balance after paying the expenses of the maintenance 
if he bears them.” 


Again it is observed in the speech of the same Law Lord at page BIO: , 


“ I wish, however, to guard mysef on one question, that is, if at the time of the death, there is 
no dependency, because at the time œ the death there is no balance coming, or which has come in 
the past, from the deceased to the al-eged defendant, I personally am not at present satisfied that 

- in such a case it’can be said ‘ Oh, but ae is dépendant, because there would have been a contribution, 


299 


or might have been a contribution in the future’. 


In the same case Warrington, L.J., remarked that if the son made no contribution 
for the provision of the ordinary necessaries, the father could not be treated as 
partial 'dependent-on the son. In that case-a son who was a boy of 11 years and 
employed in a coal mine was earning 11s. 10d. a week which was contributed 
to the family fund. There being no evidence as to what was the amount of burden 
thrown-upon the father and as tb the net balance in respect of which there is depen - 
dency on the part of the father, =t was held that the father was not a dependant on 
the deceased workman wholly dr in part. 


In Tamworth Colliery Co., “td. v. Hall*, the principle was stated to be that if 
the father did not gain anything from the earnings of his son, he was not a depen- 
dant who could claim compensation under the Workmen’s Compensation Act. 
Lord Loreburn, L.C., observec that ; 


._ 7 “the proper course is to lock at all the circumstances and to say to what extent, if at all, was 
_the father dependant upon his sons earnings,” i 


Support may be found for this view in Nugent v. London Herry Collieries, Ltd.® 


Mr. Chandrasekhara Sast-i who assisted the Court as amicus curiae has cited 
a decision of the House of Lords in the Main Colliery Go., Lid. v. Davies’. It was. 
decided there that. as thé wages of the workman contributed to the family fund 
with which the father could ke=p his family the father must be said to be dependant 
partially on the earnings of his deceased son who was a workman and comes within 
the definition of “ dependant”. According to that decision the test in deciding 
whether a parent was dependant wholly or partially upon the deceased workman 
was: -> ‘ 


“ What the family was in fact =arning, what the family was in fact spending, for the purpose 
of its maintenance’as a family seems to me to'be the only thing which the County Court Judge could 


properly regard.” 
This decision lays down that in deciding whether a person was dependant on the 
deceased workman within the:meaning of the definition “ dependant” it has to be 
ascertained whether there was any kind of dependency at all giving a right to claim 
compensation. The principle deducible from the various decisions is that when the 
earnings of the deceased workman were hardly sufficient for his mainténance and 
no balance left which would contribute to the family fund the parent cannot be 
„said to be a dependant withm the meaning of section 2, clause 1 (d). But if the 
deceased workman was rendering other valuable services to the family that might 
be taken into consideration in determining the degree of dependency. It may. 
- also be stated that the dependency is with reference to the date ‘of the death of the 
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workman and the fact that at a future date the father might have to depend upon. 
the son is not a relevant corsideration. - 


* In this context I may also refer to a’ passage in Halsbury’s Laws of England 


(and Edition, Volume 34), at page 894, 


“ Where several members of a family contribute to a family fund, a diminution of this fund by 
. Withdrawal of the contribution of one of its members owing to death by accident, will qnly give a 
right to the head of the family to compensation if the contribution so withdrawn was expended’ 
who!ly or in part upon the necessaries of life for the family.” 


As I have already pointed out the admission of the applicant makes it abundantly 
clear that the earnings of the deceased workman far from being an asset to the 
family were not sufficient to maintain him and the applicant had to spend a consi- 
derable portion of his earnings.on the maintenance of his deceased son. In these 
circumstances, the: only conclusion that could be reached is that the father not 
being a depend int wholly or partially on the earnings of the deceased workman 
was not a dependant within the meaning of the definition in section 2 (1) (d) and, 
therefore has no locus standi-to maintain, this application. It follows that the order 
of the oes for Wcrkmen’s Compensation is erroneous and ought to be 
set aside. : i ; i 


In the result the appeal is allowed. The appellant is willing to make ex gratia 
a payment of Rs: 100 to the respondent in addition to the amount already given 
by him to the applicant for the funerals of his son. He will therefore be entitled 
to get back the amount deposited less the sum of Rs. 100 which will be paid out 
to the respondent. 


Before leaving this I must thank Mr. Chandrasekhara Sastri who assisted me ` 
as amicus curiae in this case. = 


KS. o, l — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Mack. ~ k 
Jayalakshmi Ammal and ancther , «+ Petitioners * 
v. Á z . 
Subbraya Reddiar (deceased) and others i .. Respondents. 


Civil Procedure Code (V of 1908), Order 21, rule 89—Scope—Decree-holder who has a charge on property 
.—If can apply to set aside the Court sale held in execution at his own instance. 


It cannot be said that Order 21, rule 89 is confined only to fudgment-debtors or persons deriving 
initerest from them. This would nullify or render nugatory the last alternative category of persons 
entitled to apply under Order 21, rule 89 (1). This is a peculiar type of case in which a section, .” 
which primarily contemplated applications by judgment-debtors or persons holding from them, 
has been so worded—intentionally-30 worded—as to confer a right of filing applications under this 
zection to all persons holding an interest in the property, although they may ke mortgagee-decree- 
aolders or charge-holders, and even -n execution of the decree which they have obtained. Accordingly 
a decree-holder who has a charge on property, can apply under Order 21, rule 89 of the Code of 
Divil Procedure to set aside the Court sale held in execution at his or her own instance. 


Petition under section 115 of Act V of 1908, praying that the High Court will- 
be pleased to revise the order of the District Court, South Arcot,-dated 8th January, 
1951, in Appel No. 267 of 1950 preferred against the order of the District Munsif™ 
Zourt, Villupuram, dated roth July, 1950, in M:P. No. 30 of 1950 in O.S. No. 417 

-DF 1944. . : ae i 

„T. Muniswami Reddi for Petitioners. t = 

T. Lakshmiah, K. Panduvargam and Lakshminarayana Reddi for Respondents. 

The Court delivered the following 

Jopcmenr.—r. A simple but interesting point arises on this Revision Petition, - 
namely, whether a decree-holder, who has a charge on property, can apply under 
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à f ` r 
Order 21, rule 89, Civil Procečure Code, to set aside the .Court sale held in 
execution at his or her own instance. The District Munsif answered the question 
in the affirmative but the learned District. Judge took a different view and held thate 
Order 21, rule 89, Civil Procedure Code, did not apply to, decree-holders. The_ 
charge-holder is the petifioner and is strenuously opposed by the auction purchaser, 
who, it may be mentioned, bought 2 acres and 97 cents of lands of which 77 cents 
were wet în the auction for only Rs. 192. 7 


2. The charge-holders were’'a widow Jayalakshmi Ammal, and her minor -~ 
daughter, who in O.S. No. 417 of 1944 was granted maintenance with a charge 
on certain items of property. - In execution, they brought this land to sale with 
this result. They filed two applications, under Order 21,’rule 89 and also under 
Order 21, rule go. They obviously could not prosecute both simultaneously 
in view of rule 89 (2) and withdrew the application under rule go. 


3. Order 21, rule 89 {1) has undergone more than one change. The old 
original section in the Code was section 310 (a) which read as follows : 


“ Any person whose immovakle property has been sold under -this chapter may apply to have - 


the sale set aside...... z , í : 
In Paresh Nath Singha v. Nabogopal Chattopadhya+, a Full Bench of the Calcutta. High 
Court, by a majority of four Judges to one held that a mortgagee came within the . 
definition of a person whose immovable property has been sold. “But in that case . 
the mortgagee was not the decree-holder, who brought the property to sale. 


4. Order 21, rule 89, as it was enacted in the Code of 1908 read as follows : 


: “ Where immovable property has been sold in execution of a decree, any person, either owning 
such property or holding an interest therein by virtue_of a title acquired before such sale, may apply 
to have the sale set aside.” 


A decision in point under this rule is Adenna v. Chinnaramayya*®, a Bench decision of 
this Court in which Madhavan Nair and Curgenven, JJ., held that a lessee, subject 
to whose lease immovable, prcperty was sold in Court auction, can apply under 
Order 21, rule 89, to have the sale set aside. ‘There-is an interesting observation 
in the judgment, which. considered the scope of Order 21, rule 89, to the following 
effect : nS A ; 


$ “ Any more restricted meaning would apparently limit resort to the rule to the judgment-debtor 
or to one of several joint judgment-dektors, or in the very unusual case of the mortgagee decree-holder 


applying to have the sale under his own decree set aside.” . 


It is not clear from that decision what led the learned Judges to refer to the last 
alternative category of case. ` _Nor-can the learned advocate, who relies on this 
‘decision, refer me to any case mM which the mortgagee decree-holder was held to be © 
entitled to apply under Order <1, rule 89, to set aside a sale in execution under his 
own decree, 7 v 


“ 


5. Order-21, rule 89, as tt now stands, reads as follows : 

. “Where immovable property has been sold in execution of a decree, the judgment-debtor, 
or any person deriving title from the judgment-debtor, or any person holding an interest in the property. - 
may apply to have the sale set asid= «7.2... .” - 
As the section stands, the first point for determination is Whether the charge-holders 
fall into one of the alternative categories of persons entitled to file such an appli- 
cation, that is, of persons holding an interest in property. Mr. Lakshminarayana 
Reddy, who has argued for tne auction purchaser with persistence and at some 
length referred me to some decisions, which differentiate between a mortgage, a 
charge and a lease. I am incomplete agreement with the differentiation made 
in those decisions. There car, however, be no doubt that as regards a mortgage, | 
charge and a lease, the mortgagee, charge-holder and the lessee all have an interest 
~in the property’ mortgaged, charged or leased. Nor can there be any doubt of the 
eligibility of the charge-holder to file an application under Order 21, rule 89, in 





1, (1901) LL.R. 29 Cal. r (FE). 2. (1927) 54 M.L.J. 445: LL.Ra51 Mad. 770. 
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cases where property is brought to sale on which he has a charge by another decree- 
holder and not by himself. - f . 


6. The interesting paint then arises whether the charge-holder is precluded 
from applying under Order 21, rule 89, because he is bringing the application 
in execution of a decree at his own instance. The learned District Judge has care- 
fully considered the peculiarity in the result, namely, that if a decree-~holder himself 
is allowed to make the deposit and set aside the execution sale for which he has 
applied under Order 21, rule 89 (1), he merely deposits the money withdraws 
it and pays it himself. No doubt, under Order 21, rule¢ 8g (1) (b), the deposit 
is for payment to the decree-holder. I am unable, however, to see anything in this 
result, which precludes a- decree-holder from applying under Order 21, rule 89 
(1), if he is a person who has an interest in the property he has brought to sale, 
apart from his attachment of the property in execution of his own decree. It 
cannot, in my view, be possibly said that a charge-holder has no interest in the 
charged property, in particular, a widow, who is vitally interested in it for the 
payment of her future maintenance. This is obviously a case in which the widow 
was greatly dissatisfied with the low price this land fetched in Court sale and wanted 
to have the Court sale set aside whether under Order 21, rule 89 or under Order 
21, rule 90. She filed applications under both the sections and appears to have 
been legally advised that she was entjtled to press her,application under the former 
section as a person holding an interest in the property. 


7. I am unable to agree with the learned District Judge in his view that 
Order 21, rule 89, is confined only to judgment-debtors or persons deriving 
interest from them. This would nullify or render nugatory the last alternative 
category of persons entitled to apply under Order XXI, rule 89 (1). This is a 
peculiar type of case in which a section, which primarily contemplated applications 
by judgment-debtors or persons holding from them, has been so worded—in my 
view, intentionally so worded—as to confer a right of filing applications under this 
section to all persons holding an interest in the property, although they may be 
mortgagee decree-holders, or charge-holders, and even in execution of the decree 
which they have obtained. 


8. This petition is allowed with .costs throughout. The order of the learned 
District Judge is set aside and that of the learned District Munsif restored. 


K.S. —— . Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAMASWAMI. - 
Nallamothu Chimpireyya and others - ..  Petitioners,* 


Madras Hindu, Religious and Charitable Endowments Act (XIX of 1951), section 87—Jurisdiction” of 
First Class Magistrate to order delivery of possession against ex-trustees—If affected by pendency of civil suit 


relating to such properties. ; 
The First Class Magistrate is vested with jurisdiction under section 87 of Madras Act XIX of 
, ¥951 to enquire into the matter of putting the trustee or executive officer in possession and the 
pendency of a civil suit in regard to the very properties will not in any way affect his jurisdiction. 
In fact section 62 of Madras Act XIX of 1951 clearly lays down that an aggrieved party can file a 
suit; but the Civil Court while vested with jurisdiction to modify or cancel such order shall have 
no power to stay the Commissioner’s order (for delivery of the properties) pending the disposal of the 
suit. The Joint Magistrate acting under section &7 of the Act is not subordinate to the Civil Court 
which can grant an injunction Staying proceedings before the Joint Magistrate. So long as a trustee 
has been lawfully appointed by the Assistant Commissioner and a certificate has been issued in the 
prescribed form and a-fair and proper enquiry has been held by the Magistrate within the four 
corners of section 87 of the Act and an order in conformity with the Criminal Procedure Code has 
been made the High Court will not interfere-in revision. The party can canvass his grievance in 
the suit prescribed by the new Act. : ; 


- Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court wil] be pleased to revise the order of the Court of Joint Magis- 
trate, Ongole, dated goth June, 1952, in M.C. No. 20 of 1952.- : 
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M. Ramakrishna Rao for Neti Subramaniam and F. V. Krishna Sarma for Petitioners. 
The Court made the foilowing 


‘OrDER.—This is a Criminal Revision Case which is sought to be filed ‘against 
the Order made by the learned Joint Magistrate of Ongole under section 87 of the 
Madras Hindu Religious and Charitable Endowments Act XIX of 1951. 


The short facts are : Koneri Veerayya was appointed as Trustee of the Chenna-_ 
- keswaraswami temple in Kothakote village in Ongole taluk by the Assistant Commis- 
sioner for Hindu Religious En~owments, Guntur district, on gth June, 1948. The 
respondents before the Joint Magistrate, Ongole, who are petitioners before me 
-are the ex-trustees of the temple. In this case a certificate has been issued as con- 
templated under section 87 of the new Act in the prescribed form setting forth 
certain properties belonging to the religious institution and directing delivery of 
“possession. to the person appointed as aforesaid of such properties, etc. The ex- 
trustees have been obstructing and preventing the trustee lawfully appointed by 
‘the Assistant Commissioner from taking possession of the properties, mentioned 
‘in the certificate. Therefore, the petition had been filed under section 87 of the 
new Act for necessary action. The learned Joint Magistrate of Ongole directed 
the. respondents before him, viz:, the petitioners before me to deliver possession 
of the properties to the respondent-trustee before me. Thereupon this revision 
case has been filed. 


__. I may point out here that the petitioners’ case is that a’suit has been filed in 
‘the Sub-Court, Ongole, under section 62 of the present Act and that he has obtained 
an.order on 11th March, 1952, restraining the respondents from taking possession 
‘of the lands pending disposal of that suit. This contention was overruled by the 
„learned Joint Magistrate and this is reiterated here as the only piont of substance 
before me for admitting this revision case. e 


: The contentions of the petitioners before me are as follows : ‘That the learned 
Joint Magistrate should have held that he had no jurisdiction to direct delivery 
of possession of the properties when a civil suit was pending in respect of the same 
‘subject-matter ; that the learned Joint Magistrate should ha'e seen. that the 
powers under section 87 exercised by the Subordinate Judge (sic)—probably. Joint 
-Magistrate—is subject to the filing of the suit by the aggrieved party and that 
“when the suit is pending in respect of the same matter there is no jurisdiction for 
him ; that the Joint Magistrate should have held that in view of the order of tem- 
porary injunction issued by the Subordinate Judge he had no power to direct 
delivery of possession of the properties ; that the Joint Magistrate should have 
held that in matters pending before the Civil Court long prior to Act XIX of 1951 
came into force he cannot affect matters which have been started long before the - 
Act came into operation ; and that the Joint Magistrate, Ongole, erred in finding 
that the Assistant Commifsioner’s order corresponds to the order of the Commissioner 
under. the new Act in respect of the appointment of the first respondent as trustee. 


. , These objections singly or cumulatively are devoid of any substance and here 
are my reasons. The first contention about jurisdiction is meaningless because ` 
the First Class Magistrate is vested with jurisdiction to enquire into the matter of 
putting the trustee or executive office in possession and the pendency of a civil suit 
will-not in any way affect his jurisdiction. In fact section 62 of the new Act clearly 
lays down that an aggrieved party can file a suit ; but the Civil Court while vested 
-with the jurisdiction to modify or cancel such order shall have no power to stay the 
Commissioner’s order pending the disposal ‘of the suit. This is precisely what is 
sought to be done here. Section 62 is an answer to the second and third points 
‘raised by the petitioners. In fact it is overlooked that apart from section 62 the 
Joint Magistrate, ‘Ongole, is not the subordinate of the learned Subordinate Judge ` 
of Ongole-and an injunction cannot be granted to stay proceedings ina Court 
not subordinate to that from which an-injunction is sought and to stay proceedings 
in-any: criminal matter. Incidentally the penultimate point taken is not. correct 
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because as a matter of fact the suit filed by the petitioners before us was under 
the new Act, though it might have been started under the old Act. The last point 
is equally devoid of substance because of the transitory provisions provided for in 
the new Act. This revision petition is nothing more tham a device to protract 
proceedings and to defeat the very object of the new Act. In this connection we 
may briefly allude to the statement of objections and reasons when sectior 78, of the 
old Act was substituted for the previous section 78 by Act IV of 1930. It was 
stated : Ea s . ; 

“ It is notorious that trustees dismissed by Committees under Act"XX of 1863 have in several 
instances refused to hand over possession to the persons newly appointed and have defied the com- 


mittees by remaining in possession pending the end of protracted litigation started by.them. This 
clause is intended to end the scandal.” 


But unfortunately for the framers of this new section, for reasons with which we are 
-not concerned here, the praiseworthy object was defeated. Therefore, when the 
new Act XIX of 1951 was framed a more summary and expeditious method of 
putting trustees appointed under the Act in possession was adopted, viz., clothing 
the ‘Magistrate of the area with jurisdiction and interdict Civil Courts’ from inter- 
. fering by means of injunctions and bringing to a:standstill the orders. of the Cóm- 
missioner. These provisions are now sought to be undermined by the type-design 
contentions as advanced above- and. they merit no encouragement at our hands. 
On the other hand, so far as our criminal revisional jurisdiction is concerned, all 
that we have’ to consid `r is the legality and propriety of the order made by the 
lower Courts and once it is found that a crustee has been lawfully appointed by 
the Assistant Commissioner and that a certificate in the prescribed form has been 
issued and that a fair and proper enquiry has been held by the Magistrate within 
the four corners of section 87 and that an order in conformity with the provisions of 
the Criminal Procedure Code is pronounced, ^iz., stating the point for decision, the 
decision and the reasons for the decision, the High Court will not interfere in revision 
leaving it to the party to canvass his grievance in the suit prescribed by the new 
Act and obey the order of the Magistrate and in the event of his succeeding in the 


suit take back delivery of possession because in this case it can never be said that a * 


restitution will be impossible. 


“There are no grounds whatsoever to interfere with the order of the lower Court 
and this Criminal Revision Case is dismissed. (Leave refused.) , © 


HSE. es -Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
5 ” Present :—Mnr. Justice CHANDRA REDDI. 


Kamarusu Kasi Viswanadhan and another .. Appellants. 
v -! : ae ` z : 
Rudra Viranna ` .. Respondent. 


Civil Procedure Code (V of 1908), section 92—Scope and applicability—Common fund of village—If one 
_for public charitable purpose—Suit for decounts of fund—tf one under section 92, Civil Procedure Code (V of 19¢8). 


If a fund is for the use of the villagers, that is, for purposes connected with the village community, 
as a whole or with a substantial part of the village community, whatever may be the nature of the 
purpose to which it might be utilised, the trust must be said to be one of a public charitable, nature. 
A suit for directing the persons in charge of the fund to render an account of the amounts falls under 
section 92, Civil Procedure Code, the provisions of which must be complied with to sustain the suit. 


Appeal against the decree of the District Court, West Godavari, Eluru, in AS. 

No. 278 of 1947, preferred against the decree of the Court of the District Munsif, 
Tanuku, in O.S. No. 54 of 1947. ` : 
-` V. Parthasarathy for Appellant. : , - 

` D. Narasaraju and K. B. Krishnamurthy for Respondents, 
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The Court delivered the following _ ; 


Juvcment.—The plaintiffs are the appellants. “They filed the suit out of which 
‘this second appeal arises on behalf-of all persons interested in a fund said to.be a 
common fund of the village for directing the defendant to render an account of the 
amounts entrusted to him.: The allegations, material for the purpose of this enquiry, 
are as follows : - 


The plaintiffs and defendant are residents of the village named Duvva. It 
.. has been the practice in the.village to have a common ‘fund of the village for the use 
~ and convenience of the villagers and to keep the same in the custody of somebody 
in the village selected by a majority of the villagers assembled and to use the fund 
for such purpose as might be determined by the majority. All the villagers have 
equal rights to the said common village fund. All the villagers have got a right to 
demand in what manner and to what extent-the said amount is ‘being utilized. The 
person in charge of the fund is bound to render an account for the use made of it. 


Again in paragraph 5, it is alleged that this fund was kept with the defendant l 
for the common purpose of the community. f : 


One of the defences to the suit was that section g2 of the Civil Procedure Codé 
“was a bar. The Courts below dismissed thé suit upholding this defence as thé 
procedure prescribed in section 92, Civil Procedure Code, has not been followed. 
The plaintiffs who are aggrieved by this decision have preferred this second appeal. 


In support of this appeal Mr. Parthasarathy contended that inasmuch as the 
purposes for which the common fund should be utilised had to be .determined 
by the villagers and that was not so done, it could not’be said that the, fund was 
‘impressed with the trust cf a public charitable nature and would not therefore 
fall under section 92, Civil Procedure Code. I do not think I can give effect ta 
this contention. In Halsbury’s Laws of England, 2nd Edition, Hailsham Edition, 
Volume 4, at page 109 “ Charity ” is descfibed as follows : - . 

“ Charity in its legal sense comprises four principal divisions : trusts for the relief of poverty, ` 
trusts for the advancement of education, trusts for the advancement of religion, and trusts for other 
purposes beneficial to the community not falling under any of the preceding heads. Within one of 


these divisions all charity. to be administered by the Court must fall, though every object which _ 
might be brought within one of them is not necessarily a charity, for it must, further, be of a public: 


nature and capable of: administration by the Court.” ` 
At page 126 the learned author says in paragraph 167 : 


“The benefit of a charitabie trust of this class need not extend to the whole community, pro- 
vided thatthe class to be.benefited is substantial enough to give the trust a publicycharacter.” 


It is pointed out by the author in paragraph 168 that in deciding whether a parti- 
cular gift is charitable as being beneficial to the community, the main point to be 
considered is the purpose to which it would be put. ae 


In Mayne on Hindu Law and Usage, after extracting thé passage in paragraph ‘ 
145 of Halsbury’s Laws of England, Volume 4, the learned author says: ` : 


-_ “4 The Courts in India have, in relation to Hindu Wills and gifts adopted the technical meaning . 
„of charitable trusts and charitable purposes which the Courts in England have placed upon the 
term ‘charity’ in the statute of Elizabeth. All purposes which are charitable according to 
-English Law will be charitable under Hindu Law. But, in addition, under the head of advancement 
of religion, there are other charitable objects in Hindu Law which will not be charitable according 
to English Law.” -7 


.- ‘This passage is: quoted with approval by the Federal Court in Manikasundara 
Bhattar v. R. S. Nayudu?. Tt was observed.by the learned Judges : 


“ In our judgment therefore the word “ charities ” is an appropriate generic term of wide scope: 
and meaning apt to include all public, secular, charitable and religious trusts .and institutions recog 
nised as such by British Indian Law.” ` = 


It is clear from what has been cited above that any purpose connected with a 
-~ village community is‘a public purpose of a charitable nature falling under section 
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92, Civil Procedure Code, whatever might be the nature of that purpose. On the 
allegations irl the plaint it is clear that the fund is to-be utilised only for purposes con- 
nected with the village, but that the purposes have to be determined by a majority 


of the members of the village community. According to the plaint whatever might- 


be thé purpose for which it might be utilised, as a result of the decision of the majority 
of the villagers it must be for the benefit of the village community as a whole.” It is 
specifically stated that the fund is meant forbeing utilised for the amenities of the 
villagers. It is not the case of the plaintiffs that the fund is to be distributed amongst 
all the villagers or that it is for, the benefit of any individual or a particular group 
of persons. The allegations in the plaint make out a case of a trust created for the 
public purpose of a charitable nature. There'can therefore be no doubt that these 
allegations come within the mischief of section 92, Civil Procedure Code see decision 
of the learned Chief Justice and Somasundaram, J.; reported in: Abdul Razack 
Sahib v. Abdul Hamid Sait”. wt 


What emerges from this dicsussion is that if the fund is for the use of the villagers, 
that is for purposes connected with the village community, as a whole or witha 
substantial part of he village community, whatever may be the nature of the purpose 
to which it might be utilised, the trust must be said to be one of a public charitable 
nature. In my opinion the allegations in the plaint and the prayers asked for will 
certainly bring the case within the ambit of section g2, Civil Procedure Code. 
Therefore in agreement w-th the Courts kelow, I hold that’ this case falls under 
section 92, Civil Procedure Code and the provisions of that section should. have 


been complied with. In <hese circumstances I mast uphold the decision of the 


Courts below and dismiss this second appeal with costs. 
f ‘(Leave to appeal is refused): a ` i 
' a Appeal dismissed- 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. l 
Presznt :—Mr. JusricE RAMASWAMI. : 


S. J. S. Fernandes f - Petitioner*® 
V. Ranganayakulu Chetty ~.. Respondent. 


Civil Procedure Code (V of 1908), Order 47, fule 1—Review—]f lies in respect of dismissal of revision 

petition under Madras „Buildings (Lease and Rent Control) Act (1949). 

l The Madras Buildings (Lease and Rent Control) Act, 1949, contains no provision for review. 
The right to review cannot be invoked under the inherent power of the Court. Suck right must be 
conferred by. statute. The Code of Civil Procedure was not intended to be generally applicable 
to proceedings under the Madras Buildings “Lease and Rent Control) Act. Accordingly the pro- 
visions of Order 47, rule 1 are not applicable where a revision petition under the Buildings and Lease 
Control Act has heen dismissed. z i 

Application under section 114, Civil Procedure Code, for review of the judgment 
of the High Court, dated 23rd January, 1952, in C. R. P. No. 85 of 1952, presented 
to revise the order of the Court of Small Causes, Madras, in H. R. A. No. 384 of 1951, 
(L. Dis. 135, H.R.C. 51, Rent Controller, Madras). i 


K. Krishnaswami Iyengar for Petitioner. - 
S. Ramachandra Aiyar and T. V. Balakrishnan for Respondent. 
The Court made the following i : 


OrDpER.— This is an application for review of the order passed by me in G. R. P. 
No. 85 of 1952, dated 23rd January; 1952- oS 


The short facts are: The petitioner Sri S. J. S. Fernandes-is a tenant and the _ 


respondent Sri V. Ranganayakulu Chetty is the landlord in regard to premises 
No. 3, Singanna Naicken Stzeet, G.T., Madras. The landlord filed a petition for 
eviction of the petitioner on the ground of sub-letting. The Rent Controller found 
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the allegation proved and ordered eviction. The Appellate Court upheld the 
‘order. ‘There was a revision p2tition to the High Court and after hearing the 
learned advocate for the petitioner, I dismissed the revision petition on the foot that 
‘ there were no grounds to interfere in revision. This review application has been 
filed on grounds which have been made to fall under Order XLVII, rule 1, Civil 

Procedure Code. ` 


The short point for determination is whether this application for’ review lies. 


The Madras Buildings (Lease and Rent Control) Act, 1949, and the rules 
framed thereunder contain no provision for review and in fact it contained no 
‘provision for a revision before that and this Court was holding that no revision lay 
on account of the fact that the District and Subordinate Judges were appointed 
under the Act as persona designatc and not as Courts. It is enough to cite the two 
decisions, viz., Abdul Wahid Sahit v. Abdul Khader Sahib1, decided by Yahya Ali, J., 
and similar decision by Mack, J., in Rajam Aiyar v. Pavanambal®. Yahya Ali J., . 
held that from the language of section 12 it.seemed clear that the District and ' 
Subordinate Judges mentioned by the notification functioned as persona designata 
and not as Courts subordinate -o the High Court and as such an application for 
transfer of an appeal before such authority would not be maintainable. H. A. 
“Aziz v. Kilyoboy® and Kiron Chandra v. Kalidas Chatterjee*, were. referred to with 
‘approval. Therefore when the defects of the Act came to be considered on-a sug- 
gestion made by the High. Court itself, this specific provision for revision was made. 
But as pointed out just now the Act contains no provision for review. 


Inasmuch as the Act conteins no explicit -provision for review the petitioner 
has supported his claim to one with reference to (a) the inherent powers of Court 
and (b) the Code of Civil Prccedute. i j 


So far as the invocation. of the inherent powers of Court is concerned, it has 
been held repeatedly and has ncw becomé well-settled law that the power to review 
is not an inherent power of a judicial officer but such a right must be conferred by 
Statute. This is based upon the common-sense: principle that prima facie a party 
‘who has obtained a decision is entitled to keep it unassailed unless the Legislature 
has indicated the mode by which it can be set aside. .A review is practically’ the 
hearing of an appeal by the same officer who decided the case. Therefore, the 
course of decisions in this country has been to the effect that a right to review is not - 
an inherent power: see David Nadar v. Manikka Vachaka Desika Gnana Pandara 
Sannadhi®, Lala Prayag Lal v. Fai Narayan Singh®, Baijnath Ram Goenka v. Nand Kumar 
Singh’ and Anantharaju Shetty v. Appa Hegade’. ` 


_ Therefore we have next to consider whether Order XLVII, rule 1, Civil Pro- 
cedure Code, applies. It is ncw well-settled once again, that itis only when the 
Court, in this case the High Court which is appealed to or wherein revision is 
applied for, as one of the ordinary Courts of the eountry with regard to whose, pro- 
. cedure, orders and decrees, in this particular matter the rules of the Code of Civil 

Procedure are applicable, then only it would attract Order XLVII, rule 1, of the 
Civil Procedure Code, becausé in such ‘a case the ordinary incidents to litigation 
under the Civil Procedure Code, viz., ‘review. would be found available to the 
party and even that, so long ds it is not excluded by specific provisions to the contrary. 
So we have got to see whether in the present proceedings where the High Court is 
reached that Court is appealed to as one of the ordinary Courts of the country with 
regard-to whose procedure, orders and decr:es the rules of the Civil Procedure 
“Code are applicable. The Act itself does not contain any provision regarding the 
application of the Civil Procedure Code and in fact the provisions of the Act seem 
to be self-contained in regard to procedure and the Act has gone to the extent of 
providing for the bringing in. of the legal representatives on record and costs, to 
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menion two instances. If really the provisions of the Code of Civil Procedure 
are applicable mutatis mutandis to the procedure under this Act, these provisions are 
wholly superfluous. On the other hand, they clearly indicate that the Code of 
Civil Procedure was not intended to be generally applicable to the proceedings 
under this Act. , 


This is the view which has been held in a series of decisions of thìs Court. I 
have already mentioned the decision of Yahya Ali, J.,and it need not be répeated. 
In Devichand Moolchand v. Dhanraj Kantilal+, decided by a Bench of this Court, it 
has been held that the provisions of the Code of Civil Procedure do not apply to the 
proceedings under the Rent Control Act. “The desirability of framing Rules making 
at least some of the important provisions of the Code applicable to the proceedings 
under ‘the Madras Buildings (Lease and Fent Control) Act was pointed out. On 
account of the suggestion, when the Act came to be extensively amended rules 
have been framed for the bringing in of legal representatives orf record. The 
above decision quoted the observations of Sir Frederick Gentle, C.J., and Govinda- 
rajachari, J., in Abdul Khadir Hadjiar v. A. K. Murthi®. ‘The learned Chief Justice 
remarked : 


’ © Tt is, in my view, to be regretiéd that the provisions of the Code have not bcen made applicable 
to proceedings under the Contrel Act.” i ; 7 


Again, 


“ I have already expressed the view that in the absence of incorporation of the provisions of 
the Code of Civil Procedure in the rules of procedure for the tribunals under the Control Act, there 
is no justification for the application of the principles of those. provisions, otherwise it would mean 
applying those provisions wheh they are not made applicable.” ° 


Similarly the learned Chief Justice and Raghava. Rao, J., in C. M. P. No. 6144 
of-1948 reported in the journal section of 62 L.W. 35, have pointed out that the 
appellate authority under the Madras Act XV of 1946 has not got all the asia | 
powers of the appellate Court of the land. 


In the face of these clear decisions holding that the provisions of the Code of 
Civil Procedure do not apply and if the Act itself is a self-contained one there is no 
point in contending that by reason of section 141, Civil Procedure Code. the pro- 
xision for review is attracted: This point was considered in Anantharaju Shetty v. 
Appu Hegade*, feferred to above and it was pointed out there that the section only 
empowers the Judge to regulate judicial trials by rules as to summonirig of witnesses, 
etc., which are to be found in the Code and not that the Code is to be applied in 
its entirety to such proceedings, including power of appeal and of review. This 
contentidn however does not really arise in this case because section 141 of the 
Code of Civil Procedure is indicative of general enunciation of the principle by the 
Legislature that to all judicial proceedings the Code of Civil Procedure is applicable 
and I have pointed out, how the Judicial Committee of the Privy Council has held 
. that this arises only where the proceedings reach the Court appealed to as one of 
the ordinary Courts of the country with regard to whose procedure, orders and 
‘decrees the rules of the Code of Civil Procedure are applicable, and which.is nof 
the case in so far as this special enactment is concerned as was found to be the case 
with regard to the Madras Hindu Religicus Endowments Act in Anantharaju Shetty 
v. Appu Hegade’. Therefore, this application for review does not lie and conse- 
quently it is dismissed and in the circumstarces without costs. y 


KS. ` g ' Application dismissed. ~ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice CHANDRA REDDI. 


Thanubuddi Venkatappa Reddi and ariother ~ Appellants* 
U. ' 7 2 
Gopavarapu Brahmayya and others .. Respondents. 


Mortgage—Suit by subsequent mortgagee for recovery of amount due to him—Question whether a pior 
mortgage was sham and nominal—If can be gone into—Onus of proof. 


. Ina suit bya subsequent morigagee the question whether the prior mortgage. was supported 
by consideration can be gone into. a i 


When the existence of the prior mortgage is- not disputed but its genuineness is attacked by the 
subsequent mortgagee who alleges that the prior mortgage is a sham and bogus one created with 
intent to defraud him, it is for the latter to prove it and not for the former to establish that the 
mortgage in his favour is supported by consideration and not a colourable one. ` 
., _Appeal against the decree of thé Court of the Subordinate Judge, Guntur, 
in A, S. No, 61 of. 1946, preferred against the decree of the Court of the District 
Munsiff, Guntur, in O. S. No. 643 of 1944. 


. U. Sethumadhava Rao for Appellants. z 


M. S. Ramachandra Rao and N. Rammohan Rao for Respondents. 
The Court delivered the following f 


Jupcment.—Defendants 4 and 5 are the appellants. The suit which has 
given rise to this second appeal was instituted by the first respondent in the Court | 
of the Distrigt Munsiff of Guntur for recovering a sum of Rs. 800 with interest 
that has accrued thereon, on a mortgage executed in his favour by the first defendant 
and his two minor sons, the second and third defendants, on the roth May, 1943, 
after declaring that the mortgage in favour of the fourth defendant is a’ sham 
and nominal transaction and that the plaintiff is entitled. to be’ treated as the first 
mortgagee. ; : Ti 


‘Defendants 1 to 3 executed a mortgage on Ist May, 1943, in favour of the 
fourth defendant which mortgage was assigned to the fifth defendant, by the fourth 
defendant for consideration. As soon as the plaintiff came to know of the existence 
of the mortgage in favour of the fourth defendant, he instituted criminal proceedings 
against the first defendant under section 420, Indian Penal Code, alfeging that the 

` first defendant cheated him by not disclosing to him the existence of the first mort- 
gage and thereby inducing him to part with a sum of Rs. 800. The criminal 
proceedings were thrown out on the ground that the complainant, z.e., the plaintiff, 
had not established that the first defendant was guilty. of the offence under sec- 
tion 420, Indian Penal Code. This led the plaintiff to file the present suit with the 
averments that there-was really no consideration for the mortgage in favour of the 
fourth defendant and that it was a sham and nominal transaction intended to defraud 
the plaintiff and that for all intents and purposes he is the first mortgagee. 


- The defences to the suit were that:the question of the sham and nominal 
nature of the first mortgage could not be gone into in‘a suit by the subsequent 
-mortgagee, that even if it could be agitated in such a suit court-fee must be paid 

` thereon and lastly that the case of the plaintiff that the first mortgage is a sham and 
nominal transaction is not true? : i 


.* ` The trial Court dismissed the suit as against the fourth and fifth defendants 
agreeing with their defence. On appeal the Subordinate Judge reversed the 
Judgment ‘of the trial Court and gave a decree in favour of the plaintiff. The 
learned Judge held that it was for the prior mortgagee to prove that there was 
-consideration for his mortgage, and not for the plaintiff to establish that the first 
‘mortgage was devoid of consideration and that the former had not established 
the payment of consideration for the mortgage that the question of the sham and’ 
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need be paid as it is a mere piece of paper. . 
- Against this judgment defendants 4 and 5 have preferred this second appeal. 


The same, contentions that were raised in the Courts below. were raised before 
me in this second appeal. The contention that in a suit by the subsequent mort- 
gagee the question whether the prior mortgage was supported, by consideration 
cannot be gone into, has no substance and is therefore rejected. The point whether 
separate court-fee has to'be paid or not on the declaration prayed for about the 
nominal and sham nature of the document need not be gone-into in view of my 
finding on the question about the nature of the document in favour of the fourth ` 
defendant executed on 1st May, 1943. 


nominal nature of the transaction could be gone into in this suit and no court-fee 


The main question that arises for consideration in this second appeal is whether 
the mortgage in favour of the fourth defendant should take precedence over that of 
the plaintiff or whether it should be treated as a bogus one. As already pointed 
out, the lower appellate Court decreed the suit, as in its opinion the onus of proving 
consideration for the earlier mortgage is on the first mortgagee and he had not 
discharged it. Now, is that view of the lower appellate Court sound? No decided 
case has been placed before me on this question of onus by either side and both of ` 
them stated that it is bereft of direct authority. However, there is not much difficulty 
as regards the principles governing such cases. It appears to me that-when the 
existence of the prior mortgage is not disputed but its genuineness is attacked by 
the subsequent mortgagee who alleges that the prior mortgage is a sham and bogus 
ane created with intent to defraud him, it is for the latter to prove it and not for the 
former to establish that the mortgage in his favour is. supported by consideration 
and not a colourable one. É 


That being so, has that burden been discharged in this case? When asked 
by the trial Court whether he has got any witnesses to prove his éase, the plaintiff 
rtated that he has not summoned any witnesses for that“ purpose. So,- he has not 
placed any material on record which supports his case. If there is nothing te show 
that the prior mortgage was a sham one, then the plaintiff will not be entitled to 
the declaration sought by him. 


That apart, there are some circumstances which throw light on the nature of the 
transaction in favour of the fourth defendant: When the plaintiff filed a complaint 
against the first defendant under section 420, Indian Penal Code, he stated therein 
categorically that the first defendant not only did not bring to his notice the exis- 
tence of the mortgage in favour of the fourth defendant but even represented to 
him: that there was no other mortgage and thereby induced him to part with the 
money and that had he known about the prior mortgage, he would not have advanced . 

~ money to the first defendant on the security of the same property. There was not 
even a suggestion then that the first mortgage was a collusive one with intent-to 
„defeat the subsequent mortgagees. His deposition in the criminal Court was 
marked as Ex. P-3. The trial Court thought that this was sufficient to prove that 
there was no basis for the present case of the plaintiff that the earlier mortgage 
wzs not supported by consideration. The lower appellate Court thought that the 
tral Court acted illegally in relying on Ex. P-3 as it was not evidence under Sec-, 
ticn 33 of the Evidence Act. But the appellate Judge overlooked the fact that 
Ex. P-3 was admissible under section 145 of the Evidence Act. The attention 
of the witness was drawn to the statements made by him as required by that sec- 
tion and therefore the statement is.admissible under section. 145, though it does 
not come under section 33 of the Evidence, Act. In thesé circumstances, the 
lower appellate Court erred in rejecting Ex. P-3 as inadmissible in evidence. In 
my judgment, this document shows that the prior mortgage was believed to be a 
geruine and a bona fide transaction and that the present version of the plaintiff is an. 
after-thought and rests on a very slender foundation. I must therefore hold that 
the mortgage in favourof the fourth defendant is not a sham-or collusive one and 
the-declaration sought by the plaintiff against defendants 4 and 5 cannot be granted, 
It follows that the conclusion of the lower appellate Court is not correct, i 
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In the result, the decree of the lower appellate Court is set aside and that of 
the trial Court is restored. Tke plaintiff will have a decree against defendants 
1 to 3. So far as defendants 4 and 5 are concerned, each party will bear his costs 
throughout. Time for redempzion one month. Leave to appeal is refused. 


K.S. —— 2 Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 


Present :—MRr: P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE VENKATA- 
RAMA AYYAR. : aE ; 


M. Thomas by. father and natural guardian S. Masilamani .. Petitioner 


Madras Educational Rules—Rule 92, Appendix 17-A—Note under—Exemption from payment of fees 

Jor backward classes and castes—Exiensicn to converts to Christianity or other religion if conversion was either 
g vA e pan or his father—If discriminatory or invalid—Constitution of India (1950), Articles 14, 15,`16 and 
45—Scope. i 


‘ X 

“Appendix 17 of Rule 92 of the Madras Educational Rules gives a list of backward classes under 
two categories (members of which may be admitted without payment of any fees)—(1) Harijans 
and (2) castes other than Harijans. Note (1) to this appendix extends the fee concessions for which 
scheduled castes are eligible under the Madras Educational Rules to converts to Christianity or to any 
other religion from the castes incluced in group (1) ‘provided however that the conversion was of 
either the pupil or the student or of his parent or guardian. A person whose grandfather was con- 
verted to Christianity would not be entitled to the concession. It cannot be said that Note (1) to 
the Appendix is repugnant to Articl2s 14, 15 (1), 16 and 46 of the Constitution or that it makes a 
discrimination between persons on -he ground of their religion. It is true that Article 46 of the 
Constitution enunciates one of the directive principles of State policy, viz., that the State shall promote 
with special care the educational and economic interests for the weaker sections of the people, and, 
in particular of the scheduled castes and scheduled tribes. But this provision is not enforceable by 
any Court. The moment a person was converted to Christianity he ceased to belong to any, caste 
because Christian religion does not recognise the system of castes. A grandson of such person cannot 
to-day claim to be a member of the Harijan community (since he is a Christian) entitled to any of the 
concessions given to members of tkat caste. The State made an exception in the case of recent 
converts from the castes enumeratec in Appendix 17-A. It is not for the Court to speculate on the 
reasons for the policy underlying tkis'exception, Note (1) which embodies the exception confers 
the concession on persons who woud ordinarily be otherwise. not-entitled to the concession because 
they ‘had ceased to be members of the enumerated castes. In making the exception the, State is 
certainly entitled to fix limits to its operation. There is no discrimination by reason of the Note. 
Accordingly the Court cannot give any relief under Article 226 to a student whose grandfather was 
a Harijan converted to Christianity. : 


Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue any appropriate direction, writ or order. 
directing the State of Madras to order the 2nd respondent to grant the petitioner 
the full school-fee concessions and remissions for which the scheduled castes are 
eligible under the Madras Educational ‘Rules. 3 i i 


.` A. R. C. Albuquerque for Petitioner. 
_ The Order of the Court was made by 2 


The Chief Justice—The petitioner in this application is a minor aged about 13 
years‘ and the affidavit filed in support of the petition has been filed on his behalf 
by his father and natural guardian. The petitioner is an Indian Christian, but 
claims’ to be a Harijan. The petitioner is studying in Form I in the Hindu High: 
School, Madurantakam, which is a State-aided school. His father applied on his 
behalf to the Manager of the school for a grant of a full school-fee concession ; but 


his request was not complied with and the manager of the school drew the attention ` 


of the petitioner’s father to a note under appendix 17-A of rule 92 of the Madras- 
Educational Rules. The eZect of this note can be understood only by a reference 
to the substantive provision in the Madras Educational Rules, in particular rule 73 
and rule 92. Under rule 73 of these rules, it is inter alia provided that boys belonging” 
to the classes and castes specified in Appendix 17-A may be admitted without the 
payment of fees. Rule 92 also makes a similar provision. Appendix 17 gives a 
list of backward classes under 2 categories (1) Harijans and (2) castes other than 
Harijans. Note (1) to this appendix runs as follows : 
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“ Converts to Christianity or to any other religion from the castes included in Group I above 
shall be eligible for all fee concessions including fee concessions in colleges, for which the scheduled 
castes are eligible under the Madras Educational Rules, provided however, that the conversion was 
of either the pupil or thé studént or of hjs parent or guardian.” : 

The petitioner will not under this rule be entitled to the fee concession 
because it was his grandfather who was converted to Christianity. 


The ground on which interference by this Court is sought under Article 226 
‘of the Constitution is that the abovesaid note is repugnant to Articles 14, 15 (1) 
16 and 46 of the Constitution because it makes a-discrimination between persons 
on the ground of their religion. 


The contention of the petitioner appears to us to be entirely untenable. The 
basis of the argument appears to be that the petitioner has some sort of rights and 
he has been deprived-of it by the discriminatory treatment of the State. In the 
first place, it must be remarked that the petitioner is not entitled as of right to any 
concession. It is true that Article 46 of the Constitution enunciates one ofthe 
directive principles of State policy, viz., that the State shall promote with special 
care the educational and economic interests of the weaker sections of the people, 
and, in particular, of the scheduled castes and scheduled tribes. But-this provision 
is-not enforceable by any Court. Vide Article 37. 


The petitioner’s claim is‘entirely based on the fact that he belongs to the Harijan 
community. That assumption itself is wrong. - It may be that his grandfather 
before his conversion, belonged to one of the Harijan castes, enumerated in appendix 
17-A. But the moment he was converted to Christianity, he ceased to belong to any 
caste because the Christian religion does not recognise the system of castes. It 
follows therefore that the petitioner cannot claim to-day to bea member of the, 
Harijan community since he is a Christian. ` 


Though in'law any member of the castes enumerated in appendix 17-A 
would cease to belong to that caste on his conversion to Christianity or to any other ~ 
religion, and therefore, will not be entitled to any of the concessions given to members 
of that caste, nevertheless the State made an exception in the case of recent converts 
from the castes enumerated therein. It is not for us to speculate on the reasons 
for the policy underlying this exception. Note 1 which embodies the exception 

-confers the concession on persons who would ordinarily be otherwise not entitled 
to the concession because they had ceased to be members of the enumerated 
castes. In making the exception the State is certainly entitled to fix limits 
© its operation. After all, the State was granting an indulgence and it was for-the 
State entirely to decide how far the indulgence would go. The policy of the State 
evidently was to allow the concession to pupils or students who themselves had been 
„converted or whose parent or guardian had been converted. But the State appa- 
rently was not willing to extend the concession where the conversion-was more than 
one generation old. We fail ta see how the State has made any discrimination in 
making this provision. It is not as if the petitioner’s religion has been the reason for 
his not coming within the scope of the note. But for the note the petitioner would 
net have had any right at all and would rot have any reason to complain: In 
ocr opinion, the petitioner has entirely misconceived his remedy. It is certainly 
ofen to him to impress upon the State the desirability of extending the concession 
even to persons in his position. But as a Court of law we are unable to see how we 
can give any relief to the petitioner under Article 226. 


‘The petition is therefore dismissed. 


KS. ; Petition dismissed, 


, i952. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Presext :—MR. Justice Mack. 
Veerni Soorayya ° _.. Petitioner*. 
v. f i ; 
“Veerni Mallayya and others l .. Respondents. 


Provincial Small Cause Courts Act (IX of 1887), Schedule T1, Article 41—Decree for costs—Joint and several 
liability—Claim for contribution by one paring off the costs— Jurisdiction of Small Cause Gourt. 


Where plaintiffs and defendants were made jointly and severally liable for a decree for costs. ` 
and the plaintiff paid the whole amount and claimed`contribution from some of the defendants and 
the Small Cause Court held that the suit was not cognisable by a Small Cause Court according to 

- Article 41 of Schedule II of Provincie] Small Cause.Courts Act and therefore directed the petitioner 
to present it to the proper Court. : 


Held, that it was erroneous af the Small Cause Court to have ade the order’ as Article 41 did 
not apply to such a case, where there had been a decree already passed making both the plaintifs 
and’ defendants jointly liable. 
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Ramaswami Pantulu v. Narayararurthi Pantulu, (1904) 14 M.L.J. 480 and Bairon v. Ram Baran, 
(1905) I.L.R. 28 All. 292, followed. ` 


Petition, under section 2- of Act TX of 1887, praying that the High Gi 
will be pleased to revise the dzcree of the Court of Small Causes, Rajahmundry, 
in S. C. S. No. 644 of 1950 dated 23rd February, 1950. 


C. Rama Rao for Petitioner. 
‘Respondents not represented. 
The Court delivered the following 


Jupcment.—Petitioner and defendants were made jointly and severally liable 
on a decree for costs amounting to Rs. 442-8-0. Petitioner paid the whole amount 
and filed a small cause suit t recover Rs. 86-11-o from defendants 1, 2 and 3 and - 
from defendants 4 to 7. The learned Small Cause Judge erroneously held that 
this suit was not cognisable by a Small Cause Court and returned it for presentation 
to the proper Court: He followed a Patna decision Mt. Sarror Fatima v. Chaudhury 
Seikh Mohammad’ Safuddin1, which is not in point. It was there held that where a . 
suit was brought by one co-sharer, who had paid land revenue to Government to- 
recover contribution from tie other co-sharers it could not be tried by a- Small 
Cause Court under Article 41 of Schedule II of the Small Cause Courts Act. In a 
suit of that kind, there were several avenues for contest open which took it out of the 

, category of a small cause sut. The present suit is-clearly not covered by Article 41 ` 
where there has been a decree already passed making the petitioner and defendants 
jointly liable. It was weil-settled long ago that this type of suit for contributio 
is cognisable by a Small cause-Court. See Ramaswami Pantulu v. No oaanmi 
Pantulu?, and also, if it is n2cessary to go outside our State, Bhairon v.. Ram Baran”. 
The view taken by the lowe- Court is erroneous. Its order is set aside. The plaint 

will be received and tried zs expeditiously as possible as a small‘cause suit. 

_~ The petition is allowed with costs. 


G 








K. C. z: f Petition allowed. 
a =i 5 ee a f 
*C.R.P. No. 1370 of 1950. : i 22nd April, 1952. 
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IN THE HIGH COURT. OF JUDICATURE. AT: MADRAS. 

Present :—Mnr. Justice Govmwps Menon AnD Mr. Justice Mack. 
‘The Public Prosecutor : .. Appellant* 
-M. Veerabhadrappa and another .. Respondents. 


` Factories Act (LXII of 1948), sections 14, G2 end 106—Period of limitation under section 106 of three 
months for launching prosecu.tion—Starting point. ` ‘ 


The offence committed, viz., the non-erection of a dust proof husk chamber is a continuing offence. 
If it is an offence on a particular date it does not-cease to be an offence on the next day and so on 
‘until the deficiency is rectified. The words ‘ the-offence came to the knowledge of the Inspector’ 
-do not mean the date when the offence first came to the knowledge of the Inspector, but any subse- 
quent day when the continuous offence came to the kriowledge of the Inspector. - 


Where, a prosecution was launched within three months of a second visit by the Inspector to the 
factory; when a defect amounting to an offence was not rectified though pointed out on an earlier 
visit by the Inspector, the prosecution was within time and not barred by limitation under section 
‘106 of the Factories Act. 


Verney v. Mark Fletcher and Sons, Ltd., (1909) 1 K.B. 444, referred to. 


Appeal undef section 417 of the Code of Criminal Procedure, 1898, against the 
acquittal of the aforesaid respondenis (accused) by the Sub-Divisional Magistrate 
-of Hospet in C. C. No. 95 of 1951 on his file. 

The Public’ Prosecutor (V. T. Rangaswami Aiyangar) in person. 

> M. V. Ganapathi for Respond:nis. wy 

The Cou*t (Somasundaram, J.) made the following : 

ORDER :—In this case the Inspector of Factories inspected the factory in 
«question on 5th October, t950 and found that the accused had failed to construct a 
pucca dust proof husk chamber as required by section 14 of the Factories Act. The 
failure to do this is an offence punishable under section 92 of the Act. Under 
section 106 of the Act no Court shall take cognisance of any offence punishable 
. under this Act unless complaint thereof is made within three months of the date on 
which the alleged commission af the offence came to the knowledge of the Inspector. > ` 
A complaint for this offence must be laid within three months from the above date, 
-4.¢., 5th October, 1950. But thé complaint was laid on 15th March, 1951 and it is 
‘clearly beyond three months. But it is argued that the Inspector visited the factory 
-again-on 24th January, 1951, when also he found the above defect and the complaint 
being within three months from the later date, the complaint is within time. In 
‘support of this contention a decision of Subba Rao, J., in Gel. R. C. No. 417 of 1950, 
is cited.. In my view, the period of three months is to be calculated from the time 
the Inspector had first knowledge of the offence. Otherwise, it would only mean 

‘an extension of period. The knowledge in the section means the knowledge which 
the Inspector had first obtained and not subsequently. In view of the- different 
“opinion which Subba Rao, J., has held it is necessary that this should be decided 
‘by a Bench. ^ I therefore direct this to be posted before a Berich. 

The case came on for hearing before the Bench in pursuance of the above Order. 

‘The Public Prosecutor (V. T. Rangaswami Aiyangar) in’ person. 

M. V. Ganapathi for Respondents. ` 

The Judgment of the Court was delivered by ; 

Govinda Menon, 7.—This appeal has been referred to a Bench by Somasundaram, 
J., on account of a difference of view between ‘himself and Subba Rao, J., with 
regard to the proper construction to be put upon section 106 of the Factories Act 
(LXIII of 1948). The facts are stated.in. the judgment of our learned brother, 
Somasundaram, J., and need not be re-stated here. What happened was that 
‘the respondents here failed to comply with.the‘provisions of section 14 of the Factories 
Act by not putting up a-dust proof husk chamber in the factory,:and this was 
noticed by the Inspector of Factories when he visited the.place on 5th October; 1950. 

"As a result of that, the Inspector issued# notice’on’the‘manager and thé occupier 
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to réctify this defect within a period -of time mentioned by him. Nothing was. 
‘done with the result that when the Inspector again visited the factory on 24th. 
January, 1951, it was found that the status quo ante continued, whereupon a charge- 
sheet under section 92 of the Factories Act for having committed an offence under 
‘section 14 of the Factories Act was laid before the Magistrate on 15th March, 1951. 
Among other points the learned Magistrate found that the prosecution was barred’ 
by the provisions of section 1¢6 of the Factories Act, because the alleged offence 
_came to the knowledge of the Inspector on 5th October, 1950, when he first visited. 
the factory, and the prosecution having been launched more than three months. 
‘thereafter, was barred by the provisions of that section. Subba Rao, J., in Criminal 
Revision Case No. 417 of 1950 took the view that such offences were continuing: 
‘ones, and according to the learned Judge if the argument of limitation were to prevail,. 
it would lead to’an anomalous situation that once the authorities concerned over- 
looked a contravention of a certain specific provision by the manager or the owner 
of the factory, they would be preclu led for ever from complaining against subse- 
quent delinquencies on his part. Such being the case, the learned Judge was of 
opinion that being a continuing wrong, every succeeding act gave rise to a cause of 
action. : 

It cannot be disputed that the offence committed is a continuing dne, for the 
non-erection of a dust proof husk chamber, for every day of such failure, amounts to. 
anoffence. If itis an offence ona particular date, it does not cease to be an offence. 
on the next day and so on, until the deficiency is rectified. We feel that the offence 
is certainly a continuing one. But the question is what exactly is the import of the 
expression “ the offence came to the knowledge of.the Inspector.”. Does it mean 
the date when the offence first came to the knowledge of the Inspector, or a conti-- 
nuing offence coming to the knowledge of the Inspector on any subsequent day ?° 
Section: 106 is modelled somewhat on section 146 of the Factory and Workshop 
-Act, 1901 (I Edward 7, Chapter 22), which is as follows : - 


“© The information shall be laid within three months after the date at which the offence comes to the 
knowledge of the Inspector for the distric- within which the offence is charged to have been committed . 


Here also, the words are : , 
“ within three months after the date at which the offence comes to the knowledge of the Ins-- 

pector.” : ; . . = ) 
Therefore it seems to us that in interpreting the present section the meaning put upon: 
the words in a similar English statute by English Courts will be very helpful. In: 
Verney v. Mark Fletcher. and Sons, Ltd.1, a Divisional Court of the King’s Bench 
Division consisting of Lord Alverston, C.J., Bigham, J. and Walton, J., had to- 
construe that section. What happened there was that in May, 1905 and again on 
March 12, 1908, an Inspector of Factories for the district in which a factory of the 
respondents was situated, visited the factory and found that the fly-wheel: of an. 
engine was not fenced as required by the Factory and Workshop Act, 1901. Nothing- 

` seems to have been done except that he told the respondents that the fly-wheel’ 
was not securely fenced and required them to fence it in accordance with the- ' 
provisions of the Act. Agair he visited the factory on 1st July, 1908, and found that 
the same fly-wheel was still unfenced. On 22nd July, 1908, the Inspector laid. 
information against the respondents for an offence under section 135 of ‘the Act 
in that the factory was on ist July, 1908, not kept in conformity with the Act in. | 
` that the fly-wheel was not securely fenced as required by section 10 of the Act, . 
It was argued before the Divisional Court by eminent counsel like Avory, K.C. 
and Patrick Hastings that since the Inspector had knowledge of this deficiency in: 
May, 1905, and in March, 1908, it should be said that the alleged offence came to- 

- the knowledge of the Inspector.more than three months prior to the date of the- 
initiation of the prosecution. The learned Lord Chief Justice who delivered the- 

‘judgment in answer to the contention expressed the following opinion : 


“ The information in the present case charges the respondents that their factory was on July 1,. 
. 1908, not kept in conformity with the Act by reason of the omission to fence their fly-wheel. If that 
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3e proved, I have not the slightest doubt that there was on July 1, a direct and continuing breach. 
of the provisions of section 10. It is said that because in May, 1905 and again in March, 1908, the 
dy-wheel was unfenced, to the knowledge of the Inspector, and the information was not laid until 
July 22, 1908, the requirements of section 146 have not been ‘complied with. In my opinion an 
offence was committed on July 1, 1908, just as much as in March, 1908, or May, 1905, and the 
offence committed on 1st July, came to the knowledge of the Inspector on that day, when he visited. 
zhe respondents’ factory. I therefore come to the conclusion that the information was laid in time.” 


We respectfully are in agreement with these dicta. ° 


In the present case, as we have already held, the offence committed is a conti 
nuing one, and when the Insp¢ctor visited the factory on the second occasion on 
24th January, 1951, the offence committed on that date came to his knowledge on 
that day, and the prosecution having been launched within three months of that 
date is in time. ‘We are therefore of opinion that the learned Magistrate was. 

‘-wrong in the construction he put upon section 106 of the Factories Act. In view of 
the fact that the appeal has ben filed mainly with the object of having a pronounce- 
ment on this question of law, we think itis unnecessary to proceed with the matter 
any further except by stating what the correct law in our opinion is. We therefore 
set aside the order of the acquittal, but in the circumstances we do not wish to impose: 
any sentence on the respondents. The other two points are only subsidiary matters 
on which we agree with the lower Court. : / 


V.P.S. a —— ~ Appeal allowed. ` 
l IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnk. Justice Sussa RAO. 


Muhammad Alikhan: Sahib~ : ©.. Appellant* `% 
; v 
S. K. Venkataramanayyar and another ` .. Respondents. 


Burial ground—User of site by a Mahomedan family as graveyard for a number of years—Right to claim 
site as burial ground—If can be supported by inference of dedication or lost grant. ` > 


Where it is found that a site which fell to the share of a Mahomedan (in partition) who dealt. 
with it as his own by creating mortgages`on it, but several deceased members of his family were 
buried in the site over a number of years the right to bury the dead cannet be sustained by invoking 
the doctrine of lost grant or licence coupled with an interest. Nor can thé doctrine of dedication 
be relied on as the dedication was not claimed for the benefit of the entire public. : 


Unlike thé Hindu family the Mahomedan family is not a legal entity and any grant to such family 
the members whereof would vary from time to time would be bad as the members of the family did 
not have the capacity to be the recipients under a grant. - 


Lakshmidar Misra v. Rangalal, (1950) 1 M.L.J. 100: LR. 76 I.A. 271 (P.C.); Braja ‘Sundar. 
Deb v. Moni Behara, (1951) S.C.R. 431 : 1951 S.C.J. 363 (S.C.) and Sheo Raj Chamar v. Mudeer Khan, 
(1934) I.L.R. 57 All. 166, not followed. . j Š 

Appeal against the decree of the Court of the Subordinate Judge (Principal), 
Coimbatore, in A. S, No. 224 of 1950, preferred against the decree of the Court o 
the District Munsiff, Gobichettipalayam, in O. S. No. 446 of 1947. 


N. Sivaranakrishna Aiyar for Appellant. 
S. Ramachandra Aiyar for Respondents. 
The Court delivered the following 


Jupcment.—This second appeal arises out of O. S. No. 446 of 1947 on the 
file of the District Muisiff of Gobichettipalayam, a suit filed by the first respondent 
for a declaration of his'title and fora permanent injunction restraining the defendants 
from interfering with his possession. “The facts found or admitted may briefly 
be stated : The plaint schedule property is the norther: portion of S. No. 159-B; 
This is on a higher level than the rest of the survey field. ` It has never been under’ 
cultivation. In the year 1899 under Ex. A-1, the entire item fell to the share of one 
Peerkhan Sahib in a partition that was effected between him, his brothers and 
father. Under Ex. A-2.dated gth Decembef, 1918, Peerkhan Sahib usufructuarily 
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mortgaged the same to the plaintiff. On! 4th March, 1918, he executed a simple 

mortgage Ex. A-3 of the same property in favour of one Aminabi. Ex. A-4 dated 
ist August, 1924, is another.registered usufructuary mortgage deed executed by 

Peerkhan Sahib in favour of the plaintiff. In none of the mortgage deeds it was 

mentioned that the plaint schedule property was used as a burial ground. Exs. 

A-7 to A-g and A-ri to A-23 aré leases executed by the mortgagor in favour of the 

mortgagee in respect of the said site. They range between the year 1933 and-1948. 

Even in these documents the north-western part of it was neither excluded nor 

‘described as a burial ground. Ex. A-6 of the year 1930 and Ex. A-1o of the year 
1937 are leases executed by third parties. The entire S. No. 152-B was leased 

out to them. From 1918 onwards-several deceased members of Peerkhan Sahib’s 

family were buried in the said site. The defendants are the sister’s sons of Peerkhan 

Sahib. In 1930 Peerkhan Sahib was buried. ‘The defendants’ grand-daughter, . 

the defendants’ sister, the defendants’ uncle Usmankhan, the third defendant’s 

grandmother and the defendants’ father were buried in the suit site in 1928, 1934, 
1945, 1946 and 1947, respectively. Even before 1928, there is evidence to establish 

that from 1918 onwards there were other burials of ‘the dead bodies of Peerkhan 

Sahib’s mother, his brothers and the first defendant’s father. After Peerkhan 

Sahib’s death, his sons became insglvents and the suit land along with_other pro- 

perties of Peerkhan Sahib was cold in auction by the Official Receiver and the 

plaintiff purchased: the same in that auction. After the purchase he enclosed 

the land by means of a fence and was in enjoyment thereof. In the year 1947, 

the defendants destroyed 12 feet of the east to west fence in-the northern boundary 

of the suit land and buried the dead body of one Rahiman Khan Sahib. The 
plaintiff therefore filed the aforesaid suit for declaration of title- and injunction. 

“The defendants claimed that the north-west portion of S. No. 152-B was dedicated 

for burying the deceased members of the defendants’ family and that they also 

acquired a right by adverse possession. The learned District Munsiff held that 

_ the dedication pleaded was true and that the plaintiff failed to establish that he was 
in possession of the suit site within 12 years prior to suit. In the appeal, the learned 
‘Subordinate Judge held that the defendants failed to establish that there was dedi- - 
-cation or. that they had acquired a right by adverse possession: He also rejected 
the plea for the first time raised before him that the defendants were. licensees 
coupled with a grant.: In the result, he decreed the suit. The first defendant 
‘has preferred the above second appeal. - ; 

i The learned counsel, for the appellant contended that the lower appellate 
‘Court should have inferred from the facts found that the defendants were licensees 
-coupled with a grant. He has also pressed.on me to hold that the judgment of the 
Judicial Committee relied on by the lower appellate Court does not prevent a Court 
from drawing-an inference of the existence of a licence coupled with a grant. ` 
Before noticing the judgment of the Judicial Committee, it will be convenient to 
refer to the earlier decisions to ascertain how far and to what extent the Judicial ` 
‘Cornmittee overruled or disproved the previous existing law on the subject. i 


f In Sheoraj Chamar v. Mudeer Khant, a Bench of the Allahabad High Court 
had, to deal with the nature of a right to bury dead bodies and the manner in which - 
‘that right could legally be conferred. There, a certain Muhammadan family had 
for more than 30 years been using a plot of land belonging to another person as a 
‘graveyard for burying their dead in it,. but the origin or source of this right or 
“practice was not known. The learned Judges held that the long user gave rise 
‘to a presumption of a dedication of the ‘graveyard or of a licence couped with a 
grant and irrevocable in the past on the part of the then owners of the land. 
‘Sulaiman, C.J., made the following remarks at page 174 which the learned counsel 
‘for the appellant strongly relied upon in support of his contention. The learned 
‘Chief Justice said : ; 
“Tf the right is not an easement, ‘then ittcan be a licence coupled with a grant. The right to 
cbuty the dead cannot be a mere licen-e ; for, from its very nature the permission is irrevocable. An 
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owner of land cannot permit a corpse to be buried and then later on ask that the grave should be 
excavated and the corpse removed. Ifthe permission from the very beginning is irrevocable, it can- 
not be a mere licence. It must necžsśarily be a licence coupled with a transfer, that is to say, a grant- 
If the right implies that the space should not be used by the original owner for any purposes what- 
soever, then the spot must be taken to be gifted or granted or, at any rate, dedicated or consecrated 
‘ for burial purposes.’ 

A similar question arose in the Calcutta High Court. In Jogesh Chandra v. . Niraniant, 
the learned Judges accepted the principle that land for use as cremation ground 
could be acquired by dedication or by prescription. The Nagpur High Court in 
Ganpairao Madharao v. Sheikh Badar*; inferred from the fact that the Muhammadans 
were using a ground as a burial ground for 45 years, that at some time in the past 
there was granted to`this Muhammadan community a right to' bury their dead in 
the suit land. They applied the principle of lost grant. But the Judicial Com- 
mittee in Lakshmidhar Misra x. Rangalal®, gave a.new orientation to the principles -~ 
so long accepted and adopted by the Courts in India in regard to the right to bury 
in sites belonging to others. In that case the disputed area was used as a cremation 
ground by the villagers for a long time and’ their Lordships had to consider the 
Tegal basis on which the appellafits could claim the said site as a burial- ground. 
They noticed one after another the various legal. conceptions invoked by the High 
Court in that case. Dealing with the dedication they observed (at page 102) : 

“ But dedication is only known to English law as something equivalent to an irrovocable licence 
granted by the owner ofsoil to the use of the public. Dedication of a piece of land to a limited section 
of the public such as the inhabitants of a village, is a claim unknown in law.” : 

The case of charitable trust was ignored as that case was not set up and no 
evidence was. available in support of that case. They brushed aside the doctrine 
of lost grant with the following observations at page 102: 

“ But such a right, just as much as an easement, had to be attached to and to descend with an 
estate ; moreover, since it-originatec in grant, its owners whether original or by devolution-had to be 
such persons as were capable of being the recipients of a grant under English law. A right exercis- 


cble by the inhabitants of a village from time to time is neither attached to any estate in land nor is 
it such a right as is capable of being made the subject ofa grant. There are no admissible grantees.’” 


‘But their Lordships on the facts of. that case remarked as follows : - 


“The appellants have nade out -their-case that the disputed area is bound by custom to be 

reserved as village cremation ground.” 
The view adumbrated by the Judicial Committee was accepted and followed by 
the Supreme Court in Braja Sundar Ded, v. Moni Behara*. Mahajan, J., made the 
following observations in regard to the aforesaid Jedgzacni of the Judicial Committee” 
{at page 251) : ; 

“ As pointed out by Lord RadcHhffe in Lakskmidar Misra v. Rangalal?’, the doctrine of lost grant 
aviginated as a technical device to enable title to be made by prescription despite the impossibility 
of proving immemorial user and tha: sincé it orjginated in grant, its owners, whether original or by 
devolution, had to be such persons as were capable cf being the recipients of a grant and that a right 

exercisable by the inhabitants of a village from time to time is neither attached to any estate in land 
ror is it such a right as is capable of being made the subject of a grant there being no admissible gran- 
tees.” - 

In view of the clear enunciaticn of the rules of law by the Judicial Committee and 
the Supreme Courtit is not opea to the learned Advocate for the appellant to contend 
that the right to bury the dead in the ‘plaintiff’s Jand can be sustained by invoking 
the doctrine-of lost grant. No? can he rely upon the doctrine of dedication for the 
said doctrine of dedication acco-ding to the Judicial Committee could not be invoked 
as the dedication was not claimed for the benefit of the entire public. -The learned 
counsel admitted that his clients could not rely upon customary right to bury the 
dead. But he pressed on me to hold that notwithstanding the decision of the Judicial 
Gommittee the observations of Sulaiman, C.J., in Sheo Raj Chamar v. Mudeer Khan® 
was still good law and therefore on the facts found it should be infetred that the 
defendants were liensees coupled with a grant. Whether it is an absolute grant or a 
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licence coupled with a grant, in either case the same objectiońs would apply. In 
either case the grant is invalid because the grantees are not capable of being the 
` recipients of a grant. Who was the grantee in this case and who was the grantor ? 
If it was Peerkhan Sahib or even his predécessor-in-interest, could either of them 


have made a gift to himself or to the members of the family the numbers whereof ` 


would wary from time tc time? Unlike Hindu law, the Muhammadan family 
is not a legal entity and therefore any such grant would be bad. Further, there is 
no scope for the application sf the principle of lost grant in this case, as from the 
aforesaid statement of facts it is manifest Peerkhan Sahib got the’ property in the 

` partition and subsequent documents clearly show that he was dealing with the entire 
‘property as his own. It is then contended for the first time before me that Peerkhan 
„Sahib gave a licence to the members of the family and that licence had become irre- 
vocable under section 60 of the Easements Act as pursuant to the licence given 
substantial structures were put up by the defendants. There is no evidence to 
establish that licence was g-ven or that any substantial structures were put up. 
This is an argument which cannot be disposed of without elucidating further facts 
and therefore cannot be allowed to be-raised for the first time before me. 


For the aforesaid reasons, I hold that the judgment of the lower appellate Court 
is correct and the appeal fails and is dismissed with costs. (No leave.) 


K.S. —— Appeal dismissed. . 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice KrisHnaswami NAYUDU. 


Dhanammal : z .. Appellant* 
v. 
Raju Gramani (died) and others .. Respondents. 


Mortgage—Provision for redemption— Gwpuy woe’. and ‘ @wpuy. nudus’ —Meaning of—Period 
fixed in the deed—Limitation for suit yor redemption~—Starting point—Limitation Act (IX of 1908), Article 132 
—Transfer of Property Act (IV of 1882), section 60 (as amended). = 


_. A mortgage deed fixed a period after which the mortgagor could redeem the security and pro” 
vided that if he failed to do so the mortgagee would be entitled to sue for the value of the same. The 
-words used in Tamil were ‘Gubug Sueo’ and ‘@uguy awduy ”, etc., fixing a period for the 
tedemption of the mortgage. On the question of limitation and the exact interpretation of the 

ocument, ` - 


Held, (1) that the words used should be interpreted to mean ‘at a prescribed time’ and ‘ as per 
or according to’ and not ‘within’ a prescribed time. - 


; (2) That in view ofthe present language of section 60 of the Transfer of Property Act (as amended 
in 1929) unless and until tke mortgage money became ‘due’ thereis no right of redemption 
vested ini the mortgagor. The mortgagee cannot sue for foreclosure and the mortgagor is equally 
prohibited from suing for ‘redemption until after the mortgage money became due which was after 
the period mentioned in the document. a 


__, (3) That in view of Article 132 of the Limitation Act the suit was in time as according to the 

- principle of that Article the period for limitation would run from the date when the principal money 

became due which in the case here would be after the time mentioned in the document and not before 
the date mentioned. : 

+ (4) The provision of section 60 of the Transfer of Property Act would not still prevent the parties 
from entering into a contract tha:, notwithstanding the period mentioned in the document when the 
principal money became due would only be the period counted for the purpose of entitling the mort- 
Sagee to sue for foreclosure, it would still be open to the mortgagee to have the right. of redemption 
advanced. The right to redeem im such cases would arise as a result of the contract and not by virtue 
of the right under section 60 of tke Transfer of Property Act. 

Case-law ‘reviewed. 
Appeal against the decree of the District Court, Chingleput, in A.S. No. 170 
of 194.7, preferred against the decree of the Court of the District Munsif, Chingleput, 


. - 


in O.S. No. 560 of 1945. 


K. P. Ramakrishna: Aypar and S. V. Venkatasubramaniam for Appellant. 
K. S. Desikan and K. Raman for Respondents. 
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The Court delivered the following 


Jupcment.—The question that arises for determination in this appeal is one 
of limitation. ` Thè appellant is the representative of the mortgagor and instituted 
the suit out of which thé appeal arises for redemption. The first Court decreed 
the suit. But in appeal the learned District Judge of Chingleput reversed the’ 
decision of the District Munsif and held that the suit was barred byselimitation. 
The usufructuary mortgage deed is dated 21st’August, 1882 and isin Tamil. That 
was in renewal of an earlier usufructuary mortgage deed which was for a period 
of three faslis ending with Ani 1885. At the end of the document it is provided 
that the prescribed time for the mortgage-deed runs from the date of the deed till 
the end of fasli 1295, i.e., 15th of July 1885. In the body of the document the 
mortgagor states that he will redeem the property at the time fixed under the mort- 
gage deed. There is ‘a further clause where he states that if he did not pay the 
amount according or as per the period: fixed as above, ‘the mortgagee would be 
entitled to sell for a value to be fixed by the mediators. There is no difficulty 
in holding that under this document a period has been fixed, the period being 
from the date of the document till the 15th of July 1885. The learned District 
Judge on a construction of the document and on a translation of his of the same 
held that the terms of the document were that the property has to be redeemed 
within the prescribed time and the right of the mortgagee to sell the property would 
arise in default of payment within the prescribed time. Relying on the decisions in 
Rose Ammal v..Rajarathnam Ammal1, Chinnaswami -Reddiar v. Krishna Reddi®, Chandu 
alias Shinivasa Pai v. Koaja Poojari? and Bhagvantalayya Dora v. Venkamdhora*, he held 
that the time in the document is expressed to be within or in a certain number 
of years and that the time’ fixed thereby should be presumed to be a protection 
only for the mortgagor-debtor and that the period of limitation has to be reckoned 
from the date of the document and not from the 15th of July, 1885, as is contended 
on behalf of the plaintiff-appellant. On a‘careful reading of the Tamil document, 
I am satisfied that the learned District Judge’s translation is not correct. In the 
deed the recital is that the mortgagor will redeem the property on paying the prin- 
cipal and interest. The words used are ‘ Gio buy. Luah ”® which the learned 
District Judge has translated as “ within the prescribed time”. The words used 
are not “ Gu puy. curspdé@ar”. The words “ Gw guy. woh”. would mean 
“in or at the said time or prescribed timê.” Then again where the mortgagee is- 
empowered to sell the property in default of payment, the words used are “Gto pung. 
widu” which the learned District Judge has translated as within the prescribed 
time. “ Gopu. Ludu.” should be translated “as per or according to” and 
not “within”. The conclusions therefore of the learned Judge arrived at on 
the’ basis that the mortgagor had an option to redeem or in any event `has to 
redeem within the prescribed time entitling him to institute a suit for redemption 
at any time on and from the date of the document and he need not have waited 
till the expiry of the period fixed,in the document could not be supported. 


The right of redemftion is provided under section 60 of the Transfer of Pro- 
perty Act which entitles.the mortgagor to redeem the property at any time after 
the principal money has become due. Prior to the amendment of the Act by Act XX 
of 1929 and Act V of 1930, the word used was “ payable” instead -of “due”. 
Mitra in his Commentaries on the Transfer of Property Act points out by referring 
to the Special Committee’s proceedings that the change was necessitated by reason 
of a diversity of opinion that existed on the meaning given to the word “ payable ” 
in section 60 of the Transfer of Property Act as it was held in some cases that- when 
-a‘day was fixed for the payment of the debt secured by the mortgagee and nothing 
more was stated, the presumption was that the day was fixed for the convenience 
.of the debtor and that it was open to the mortgagor, if he liked to pay the debt at 
:an earlier date (Bhagwat Das v. Parshad-Singh®) and that a contrary view is taken in 





1. (1898) I.L.R. 23 Mad. 33. a, 4. (1941) 1 M.L.J. 788 : I.L.R. (1941) 
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other. cases and the general principle that the rights of redemption and foreclosure: 

are co-extensive was: strictly-:- followed (Vadju v. Vadju"). In order to set ‘at rest 

this conflict it was found necessary to substitute the word “ due ” for the word, 
“ payable” under the amendment of the Act. 


The learned counsel for the appellant relied on ee case cited by the lower: 
appellate Gourt in Bhagavantalayya Dohra. v. Venkamdhora® in which the question: ` 
that arose for decision was whether the tender of an amount in redemption of a 
mortgage was proper. ‘The stipulation in the mortgage deed was that the mort-- 
gagor shall pay all the principal and interest payable under the document by roth: 
of September, 1928. The word “ by” ‘was construed by the learned Judge as 
“ on or.before.” that date and it was, aeoe, held that the mortgagor was entitled. 
to tender the amount at any time prior to the date fixed by the roth of September, 

- 1928, that it would be a valid tender and it was not open to the mortgagee to refuse 
to accept it. -That decision cannot þe of much assistance to the appellant there 
being no dispute as to the word used which was ‘ “bya certain date ’? which was cons- ` 
trued to be “on or before that date ”. z 


Eà 


_. The other decision i in’ Rose Ammalv. Rajarathnam™ Ammal?, where the words which. 
came up for construction by Court were “within the 20th of April 1924 ” and the- 
learned Judge held “ within ” was sufficient to hold that the mortgagor is: entitled 
to redeem at any time before the date fixed.. This decision, however, has been - 
held to be not good law by a Bench of this Court in’ Bir Mohamed .Rowther v. Nagoor 
Rowther and another*. The learned Judges preferred to follow the Privy Council. 
decision i in Bakhtawar Begam w. Hussaini Khanum® which I shall presently refer to., 
In that case the terms of the mortgage were that the mortgagee will receive the 
said principal sum in a term of seven years and surrender the-lands. Following- 
the decision of the Privy Council, it was held that the mortgagor cannot be allowed’ 

- to redeem the mortgage before the expiry of the term mentioned in the mortgage- 
deed, unless there is a.contract to the contrary in favour of the mortgagor and that 
the expression of opinion of the learned Judge in’ Rose Ammal v: TORNER 
Ammal? was in their opinion, must be held to'be overruled. ` 


i. Two other decisions relied upon on behalf of the appellant, namely, Chinna- 
sami Reddiar v, Krishna Reddi® and Chandu alias Shinivasa Pai v. Koaja Poojari? proceed- 
-ed on the construction of the particular words in the mortgage deeds under consi-- 
deration. In these decisions where the word construed was “within > it was. ` 
held to mean “ on or before ” 


In the present case in view of the fact that a period was fixed under the PER 
ment and the redemption was to be at the said period, it will not be correct to hold 
that either the mortgagor was required to pay the amount within that period or 
the mortgagee became entitled to foreclosure, if the mortgagé amount was not 
paid within the period. The word “ within’? does not anywhere appear in the: 
mortgage- -deed in the present case. ea 


‘In Bakhtawar Begam v. Hussaini Khanum®, a decision of the Privy Council which: 


has been accepted ‘by all the Courts i in subsequent decisions on the subject, it was. 
held that 


“ ordinarily, and in the absence of a special condition entitling the mortgagor to redeem during: 
the term for which the mortgage is created, the right of redemption can only arise on the expiration 
of the spetified period. But there is nothing i in law to prevent the parties from making a provision 
that the mortgagor may discharge the debt within the specified period and take back the property.. 
Such a provision is usually to the advantage of the mortgagor”. - 


There is, however, no such express provisions in the duwet in this case entitling 
the mortgagor to redeem nobwithstanding the period i i in the documents S 
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The decision of Mr. Tuik Muttuswami- Ava and Mr. Teie Wilkinson ~ 


in Tirugnana Sambanda Pandara Sannadhi v. Nallathambit, may also be referred to. 
It was a decision where in a suit for redemption the. mortgage deed provided that 
the mortgagee should pay himself the debt from the rents and profits of the estate 
and for the surrender of possession, when the debt is so paid off. It was held that 
the event on which the obligation to surrender is made by the parties ‘tq depend, 
is the realisation of the principal money and interest by the mortgagees themselves 
from the rents and profits of the mortgaged property and the possession by the 
mortgagees until that event occurs is of the essence of the transaction. After refer- 
ring to section fo of the Transfer of Property Act prior to the amendment where the 
right to redeem arose after the principal money had become payable the learned 
Judges observe as follows : 


“ These provisions of the law-point to the conclusion that the right of redemption accrues, when, 
according to the contract of the parties, the mortgage money has become payable and is paid or 
tendered or when it is satisfied from rents and profits, when such is the mode of payment indicated 
by the contract. Prior to the date when Act IV of 1882 came into force it was held in several casés 
in this Presidency that when a day is fixed for the payment of the debt by.a contract of mortgage, 
and nothing more appears, the presumption is that the day is fixed for the convenience of the debter, 
and that the mortgagor may pay the debt at an earlier date.” 


But the learned Judges following the decision of the Bombay High Céurt i in Vadju 
v. Vadju? observed, 

“that the general principle as to redemption and foreclosure is that in the absbnes of any 
stipulation express or implied to the contrary the right to redeem and the right to foreclose are co- 


extensive, and that where there is a stipulaticn te pay a mortgage depti in ten years the mortgagor, 
could not redeem at an earlier date.” 


The principle that right to redeem and the right to foreclose are co-extensive has 
now been incorporated. after the amendment in section 60 of the Transfer of Property 
Act by the substitution of the word “ due *? for the word “ payable ” since doubts 
had arisen, as I have stated in referring to Mitra’s commentaries on the Transfer 
of Property Act. But after the amencment, since the right to redeem arises only 
“after the mortgage money has become due, the:e is no doubt that the said principle 
has received recognition in section 60 of the Transfer of Property Act. The question, 
therefore, as to whether the clause as to the payment within or at a certain time 
mentioned in the deed was for the benefit of the mortgagor would not arise, in view 
of the present language of section 60 of the Transfer of Property Act. Unless and. 
until the mortgage money becomes due, there is no right of redemption vested 
in the mortgagor. The mortgagee cannot sue for foreclosure and the mortgagor 
whose rights for redemption accrue under section 60 of the Transfer of Property 
Act is equally prohibited from suing for redemption until after the mortgage money 
becomes due which i is after the period mentioned in the document. As to what is’ 
meant by the word “ due ” a reference to Article 132 of the Limitation Act and 
the decisions under that Article could place it beyond any controversy. The article 
of the Limitation Act which applies to a suit for redemption is Article 148 where a 
period of 60 years is provided for a suit against the mortgagee to redeem or to recover 
possession of immovable property mortgaged when the right to redeem or to recover 
possession accrues. The right to redeem is provided under section 60 of the Transfer 


of Property Act which right accrues to the mortgagor after the principal money - 


has become due. _ In Article 132, which provides for limitation for a suit fö enforce 
payment of money charged upon immoveable property for a period ‘of 12 years, 
the time from which the period begins to run is ‘when the money suedifor becomes 
due. It was held in Lasadin v. Gulab Kunwar*, that under the Indian Limitation 
Act, 1908, Schedule I, Article 132 a suit to enforce a mortgage for a stipulated 
period can be instituted within twelve years of the expiry of the period, although 
. a default by the mortgagor has occurred during the period and by the terms of the 
mortgage the mortgagee’ thereupon ha an immediate right to ‘enforce the mortgage. 
Tt was held that “ * The money becomes payable ”? within the meaning of the above 
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article only when, either the stipulated period has expired, or a default having 
-occurred the mortgagee has exercised his option to enforce the mortgage. Their 
Lordships of the Privy Council observed that in their opinion the mortgage money 
does not “ become due ” within the meaning of Article 132 of the Limitation Act 
until both the mortgagor’s right to redeem and the mortgagee’s right to enforce 
his security have accrued. In view of the right of the plaintiff arising under section 
60 of the Transfer of Property Act to sue for redemption only at any time after the 
principal money has become due and if a period is fixed in the document as in the 
present case, this 60 years is to be counted from the date whén the principal maney 
‘becomes due which will be in this case-15th July 1885. In that view the suit is in. 
time. 

The question would still arise even after the amendment of section 60 of the 
‘Transfer of Property Act where the word “ due ” has been substituted for . payable 
whether it would be open to the. parties to a mortgage to stipulate that in so far as 
the right of the mortgagee to foreclose would depend upon the period mentioned 
in the document, the right of the mortgagor to redeem could not, by an express 
stipulation, be at any time from the date of the mortgage even without waiting 
for the expiry of the period mentioned in the document. The decision of the Privy 
Council in Bakhtawar Begam v. Hussaini Khanum! lends support to this view. It 
will be open to have such a stipulation and I do not see any objection to the parties 
agreeing to introduce in the mortgage a stipulation of that nature. The provi- 
sions of section 60 of the Transfer of Property Act would not prevent the parties 
from entering into a contract that notwithstanding the period mentioned in the 
document when the principal money becomes due which would be only period 
counted for the purpose of entitling the mortgagee to sue for foreclosure, it will 
still be open to the mortgagor to have the right of redemption advanced. The 
right: to redeem in such cases would arise as a result of the contract and not by: 
virtue of the right under section 60 of the Transfer of Property Act. That question 
does not, however, arise in this case, since in my view of the construction of the 
document, there is no question that in this document there is no provision entitling 
the mortgagor to exercise his right of redemption at any time prior to the period 
fixed viz., the 15th July, 1885. Both under the terms of the contract-and under 
section 60 of the Transfer of Property Act, there cannot be any doubt in the present 
case that the right to redeem only arises after the period mentioned in the document. 


The appeal is allowed and the decree for redemption is passed with costs here 
and in the Courts below. Time for redemption’six months. Leave refused. 


K.C. i nesa Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. P. V. RAJAMANNAR, Chief Justice, AND MR. JUSTICE VENKATA 
RAMA AYYAR. ; iu 


Bendalam Seshagiri Sarma j .. Petitioner* 
. d : 
The State of Madras, represented by the Collector of Srika- 
f kulam and others .. Respondents. 


Madras Hereditary Village Offices Act (III of 1895)—Revenue Divisional Officers Order removing a person 
and appointing another to discharge duties of the office. during the minority of the holder—Order of District Collector 
setting aside order of the Revenue Divisional Officer— Jurisdiction of Government to interfere. : 


Appointments, dismissals and other matters of and pertaining to the hereditary village offices 
mentioned in the Madras Hereditary Village Offices Act are governed entirely by the provisions 
of that Statute. There is no provision in that Act conferring any power on the Government to inter- 
fere with the orders of any of the Subordinate Revenue Authorities entrusted with special powers by the - 
provisions of the Act. Undgr section 10 (5) of the Act, it is the Collector who has got the power to 
appoint a qualified pérson to discharge the duties ofthe office where a minor is registered as heir. 
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Ordinarily, the power is exercised by the Revenue Divisional Officer. This is because of the provisions 
of Régulation VII of 1828. The proceedings of the Subordinate and Assistant Collectors are made 
subject in all cases and in the fullest manner to the superintendence, control and revision of the Collec- 
tor. - as 


. , Where there is an order of a Revenue Divisional Officer removing a person and appointing 
another as the person to discharge the-duties‘of the office during the minority of the registered heir, 
the order is liable to be reviseé by the District Collector, but the order of tke District Collector passed 
in revision is not subject to anv appeal or revision and neither the Board of Revenue nor the Govern- 
ment can interfere with the order, and tke prder of Government interfering with the order of the 
Collector is liable to be quashed. ` 
Petition under Article’ 226 of the Constitution of India, praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ in the nature of a Writ of Certiorari calling for the records in'G.O. 
No. 118, Revenue, datec 17th January, 1951 from the rst respondent in the case 
and quashing the order of the Government and pass such further or other orders 
as the Court may deem fit. ‘ 


C. Rama Rao and D. V. Reddipantulu for Petitioner. 
T. Venkatadri for third respondent. - 


The Advocate-Genezal (V. K. Thiruvenkatachari) for the Government Pleader 
(P, Satyanarayana Raju) for 1st and 2nd respondents. 


Order of the Court was delivered by 


The Chief Fustice—Ia 1935 one Krishnamurthi who was then a minor was 
. registered as the village headman of the village of Bijjiputti, Itchapuram taluk, 
Srikakulam district and the petitioner was appointed under section 10 (5) of the 
Madras Hereditary Village Offices Act (III of 1895) to discharge the duties of the 
office until the person registered as heir attained majority and qualified himself 
to discharge the duties o? the office. In 1948, as the said Krishnamurthi did 
not qualify himself, he was removed from the office for which he had been regis- 
tered and in the vacancy thus arising, the third respondent to this application, 
Sne Barla Surayya, was registered as the office holder. Ashe was a minor at the 
time, the, petitioner himself was agzin appointed as the deputy of this Surayya by 
the Assistant Collector, Srikakulam. Subsequently, the mother and guardian of 
the minor, filed a petiticn before the Revenue Divisional officer on gth March, 
1949 making adverse allegations against the petitioner and praying that he may be 
removed and another person may be appointed to do the duties of the office. The.. 
Revenue Divisional Officer by his order dated gth November, 1949 removed the 
petitioner and appointed one Barla Appadu in his stead. It is said that this order 
was passed without any enquiry and without any notice to the petitioner. Against 
this order of the Revenue Divisional Officer, the petitioner filed what he calls an 
appeal to the District Collector, Vizagapatam, who by his order dated gth June, 
1950, set aside the order of the Revenue Divisional Officer and restored the petitioner 
to the position which he was occupying. Barla Appadu carried the matter to the 
Board of Revenue but the Board refused to interfere with the order of the District 
Collector. Appadu thereupon filed a petition before the Government of Madras 
and the Government passed the following order on 17th January, 1951 : 

“ The Government have perused the connected records. They consider that in the best interests 
of the minor, the petitioner’s ncminee should be appointed as the Deputy. They accordingly direct 
that Sri Barla Appadu be restored as Deputy Headman of Biggiputtiga village, ousting the present 


incumbent, Sri Bendlam Seshagiri Sarma. The petitioner is referred to the Board of Revenue for 
-orders on her petition.” 


Though this order was communicated to the mother and guardian of the 
minor, it does not appear to have been communicated to the petitioner himself. 
It is also clear that the petitioner ‘was not given any notice before the said order 
was -passed. Apprehending that in pursuance of this order of the Government, 
he may be removed from office, he rushed to this Court with an application for a . 
writ of.cerliorari to call for the records of the case and to quash_the order of the 
‘Government. 
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We have no hesitation in holcing that the Government had no power what-- 
ever to-pass any order ‘in this matter. Appoiritments, dismissals and other matters. 
of and pertaining to the hereditary village officers mentioned in thé Madras Here-: 
ditary Village Offices Act are governed entirely by the provisions of that statute.. 
There is no provision in that Act conferring any power on the Government to inter- 
fere with the, orders of any of the Subordinate revenue authorities entrusted with- 
specified powers by the provisions of that Act. The learned Advocate-General. 
_ referred us to the Board of Revenue Regulation under which it was said the Govern- 
ment have the power to interfete with certain orders of the Board of Revenue- 
because the proceedings of the Board of Revenue are subject to the control and 
supervision of the Government. We do not desire to say anything about the powers. 
of the Government to interfere with the orders of the Board of’ Revenue generally 
because we are convinced that the Board of Revenue itself had no power to interfere 
with the order passed by the District Collector in a case like the present. Under 
section, 10 (5) of the Act, it is the Collector who has got the power to appoint a. 
qualified person ‘to discharge the duties of the office when a minor i3 registered as- 
heir. Ordinarily, this power is exercised by’ the Revenue Divisional Officer. 
This is because of the provisions of Regulation VII of 1828, viz., the Madras Subor-- 
dinate Collectors Regulation. Under sub-clause (3) of clause 3 of that Regulation 
` the proceedings of subordinate and Assistant Collectors are made subject in all 
cases and in the fullest manner, to the superintendence, control and revision of the 
Collector, who shall have power jither to direct generally, that the proceedings 
_of any of his subordinates or. Assistants shall be regularly subriitted to himself” 

before the decision, order or sentence is carried into execution, and to ‘confirm, 
modify or annul them, or issue any further orders in. the case, as he may see fit ; 
or in any particular case to direct that the.decision, order or sentence of any of his 
Subordinates or Assistants shall rot be carried into execution, and to. pass such 
further orders as he may see fit. It is evidently under the provisions of this Regu- 
lation that the orders passed by th2 Sub-Collectors and Revenue Divisional Officers 
are revisable by the District Collector. In this case the order of the Revenue Divi- 
sional Officer removing the petitioner and appointing another as the person. t@ 
discharge the duties of the office during the minority of the registered heir- was: 
liable to be‘revised by the District Collector. The District Collector in the exercise 
of this power set aside the ofder of the Revenue Divisional Officer and restored 
the petitioner to his original position. ` This order-of the District Collector was not 
- subject to arly appeal or revision end we are unable to discover any statutory power. 
under which either the Board of Revenue or the Government could interfere with, 
his order. A similar -view appezrs to have been taken by Subba Rao, J., in an 
application recently disposed of C.M.P. No. 9034 of 1950 and we agree with his 
reasoning and-conclusion. The order of the Government in this case must there-- 
fore be quashed: with the result that the order of the District Collector will be res-- 
tored. Á . 


There will be no order as to costs. : BO as 
V.P.S. yt Re. eS -Petition allowed.. 
IN THE HIGH COUET OF JUDICATPRE AT MADRAS. 
PRESENT :—MR. Justice Govinpa Menon, AND Mr. Justice Mack. 


R. M. S. Deivanai Achi - .. Appellant* l 
v. a ; 
P. L. L. N, Kannappa Chettiar (died) and others . .. Respondents. 


Limitation Act (EX of 1908), Article 182 (7)—Instalment decree—Default in payment of instalment— 
Execution ‘for recovery of subsequent instalr-ents—Maintainability—Decree creating charge on immovable property > 
registered at place where property was situate—If. properly registered to be entitled to extended period of limitation ` 
—Registration, Act (XVI of 1908), Sections 28 and 29—Scope and effect.’ ` f 

. A compromise decree ‘chafging immoveable properties which werê not in terms the subject- - 
matter of the litigation is compulsorily registrable and`if it has beer registered in the Registrar’s office : 
a y 0 i 5 


*Appeal Against Order No. 426 of 1947. : $ 22nd “July, 1952: ` 


i r 
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-at the place where the property is situated it is validly registered and ihe extended period of limi- 
tation will be available for execution of the samé. ` š 


: . u "i 
In the case of an instalment decree after a default has occurred in the payment of instalments, 


-an application for execution for the recovery of subsequent instalments is maintainable, where there 
is nothing to show that the decree-holder had previously sought to enforce the default clause the 
application being governed by Article 182 (7) of the Limitation Act. 4 

Appeal against the order of the Court of the Subordinate Judge, Devakottai, 
-dated 15th March, 1947 in E-P.'No. 124 of 1946 in O.S. No. 59 of 1938. 


` R. Sethurama Sastri for Appellant. ` ; 
R. Gopalaswami Aiyangar for Respondents. + 


: (Pursuant to an order of reference to the Bench by Chandra Reddi, J., dated 
25th March, 1952, this a»peal coming on for hearing the Court delivered the follow- 
:ing Judgments :—) l : 

The Order of the: Court was pronounced by , 

Govinda Menon, J.—I have had the advantage of perusing the judgment which 
-my learned brother is about to deliver and while I agree with his conchtision I would 
venture to add a few words of my own, especially since the question argued is bereft 
-of authority in this Court and is important from the point of view of the construction 
-of the Registration Act. Is the compromise decree charging properties specifically 
mentioned in the schedule thereto, but which were not in terms the subject matter 
-of the litigation, compulsorily registrable under section 17-(1) of the Registration 
-Act? That it is‘a«document which purports to create right, title and interest in 
-immoveable property of the value of more than Rs. 100 has not been questioned ; 
and but for the fact that section 17 (2) clause (vi) as it originally stood exempted 
a decree or order of Court from being compulsorily registered, the decree in question 


-would, of necessity, be registrable. By the amendment made by section 10 of the , 


“Transfer of Property (Amendment) Supplementary Act, 1929, the words 


“ except a decree or order expressed to be made on a compromise and comprising immoyable-. 


property other than that which is the subject matter of the suit or proceeding.” 


‘have been added t>-clause (vi) of section 17 (2). The result of this amendment is 
to make a decree passed on a compromise comprising immoveable property other 
‘than that which is the subject matter of thé suit c mpulsorily registrable. Do the 
immoveable properties over which a charge has been created, when the provisions 


‘regarding instalment payment are not fulfilled, form the “ subject matter ” of the.’ 


‘suit? Apparently, opposing views on a topic similar to the one in question have 
‘been expressed by Venkatasubba Rao, J. and Venkataramana Rao, J., in Govinda- 
-swami v. Rasu! and Ramayya v. Rangaraju® respectively. In the earlier case the 
‘question arose in the following way. Pending a suit for the recovery of a sum of 
‘money, the plaintiff got a tached before judgment certain roperties belonging 
‘to the defendant and later on the parties entered into a compose and a decree 
“was made embodying the terms. © The compromise decree provided for the, payment 
‘of the amount claimed in three months and created a charge for the sum decreed 
-over the p operties that had already been attached._ In. subsequent proceedings 
‘the question raised was whether the properties which were attached before judgment 
‘and became incorporated in the compromise decree with a charge being impressed 
upon the same, are the subject matter of the suit or not. The learne 1 Judge was 
‘of opinion that an application for attachment was a “ proceeding *’ within the 
meaning of section 17 (2) (vi) of the Registration Act and therefore the attached 
‘properties must be deemed to have been the “ subject matter ” of a suit or “ pro- 
ceeding.” This decision does not in so many terms say that even though the pro- 
erties were not originally included in the plaint or any relief claimed against then? 
at the time the suit was filed, by subsequent action, if the parties wished to impress 
upon such properties a relief which was not originally asked for, such properties 
could be said, to be the subject matter of the suit. Reliance was placed on this 
oN 
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decision by Mr. R. Gopalaswami Aiyangar for the respondent that in order to 
understand the implication of the term “ subject matter of the suit” what is finally 
imparted by the decree should be the guiding factor and not on what the plaintiff 
intended originally to fasten his claim. +. It seems to me that the construction that. 
is sought to be put on this decision is a somewhat far fetched one. On the other 
hand Venkajaramana Rao, J. decided a case somewhat on the same lines as the. 
present one. See Ramayya v. Rangaraju!. Where .a plaintiff filed a suit on a pro- 
missory note executed by a Hindu father against the executant and his undivided 
sons claiming a decree against the father personally and against the sons by a decree 
against the assets of the family, there was- a compromise by which the defendants 
were directed to pay the amount decreed in two instalments and as security for the 
due payment of the said sum a charge was made on certain properties of the family. 
The question arose whether such a compromise decree was compulsorily regis- 
trable under section 17 (2) clause (vi) of the Registration Act, because it comprised. 
immovable property other than that which was the subject matter of the ‘suit or 
proceeding. The learned Judge held that the { subject matter” of the suit in 
the clause contemplates specific immovable property which should have been the 
subject matter of the litigation and that there must be a claim or right in, or to, the 
specific immovable property asserted in the litigation and the relief sought in respect 
thereof. The prayer for a decree against the assets of the joint family did not 
make any item of the joint family property the subject matter of the suit. I am in 
respectful agreement with this view. The, contention of Mr. R. Gopalaswami 
Aiyangar that the compromise decree in question is not compulsorily registrable 
cannot therefore be accepted. 


If the compromise decree is compulsorily registrable, what then is the venue 
of registration? The scheme of the Registration Act as embodied ‘in Part JIL 
comprising sections 17 to 22 deals with what are registrable documents and what 
are not. Part V relating to sections 28,to 31 deals with the place of venue of regis- 
tration. Section 28 is a general section which lays down the place for registering 
documents relating to land and what is stated therein is that save as otherwise 
provided in that Part, every document mentioned in section 17, sub-section (1), 
clauses (a), (b), (c), (d) and (e) and section 17, sub-section (2), in so far as"such 
document affects immovable property, shall be presented for registration in the 
office of the Sub-Registrar within whose sub-district the whole or some portion of 
the property to which such document relates is situate. By the amendment of 
clause (vi) of sub-section (2) of section 17 which is in the nature of an exception, 
(the exception has already been noted) a compromise decree comprising immoveable 
property other than that which is the subject matter of the suit or proceeding would 
come within the compulsorily registrable documents mentioned in section’ 17, 
sub-section (1), clause (b). Therefore at first sight, but for the saving clause’ in , 
first portion of the section a compromise decree like the one we have to déal with 
ought to be registered under section 28. ` Section 29 is in the nature of an amplifi-. 
cation of section 28 and is covered by the saving clause of section 28. Sub-section. 
(1) of section 29 exempts a copy of a decree or order from its operation and the - 
registration of the copy of decree or order is dealt with in sub-section (2). Prior 
to the Repealing and Amending Act XXXII of 1940, in.the place of the existing 
words “ not being a document referred to in section 28, or a copy of a decree or 
order” what originally stood there were the words mc << 


* other than a document referred to in section 28 and a copy of a decree or order”. z 
It is conceded by both parties that the amendment does not materially affect or 
alter the scope of the’section. Sub-section (2) lays down the venue of registration 
“of a copy of the decree and it is to the effect that a copy of the decree or order 
may be presented for registration in the office of the Sub-Registrar in whose sub- 
district-the original decree or order was made, or, where the decree or order does: 
not affect immoveable property in the office of any other Sub-Registrar under the 
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State Government at whick all the persons claiming under the decree or order 
desire the copy to be registered. . It is therefore clear that if the decree or order 
. affects immoveable property it need not be registered in the office of the Sub- 
Registrar within whose jurisdiction the property -is situate but can be registered 
in the office of the Sub-Registrar in whose sub-district the Court which made the 
decree is situate. By.the enactment of sub-section (2) is it open to the parties to 
have the option of getting a copy of decree of Court affecting immoveable property 
‘registered in the office of the Sub-Registrar within whose. jurisdiction the Court 
is not situate but within whose jurisdiction the -property lies? That this is the 


way in which this section has been understood is clear from the Madras Regis- ~ 


tration Manual, Part II, page g1, Order 2¢2' (6) which says : 
“ A copy of a decrée or of an order of Court relating to immoveable property may be presented 
for registration either in the office of the Sub-Registrarin whose sub-district the property or any portion 


of it is situated or in the office of the Sub-Registrar in whose sub-district the original decree or order | 


was made.” 


The respondent contends that this interpretation of section 29, sub-section (2): 
is opposed to the general canon of construction contained in the maxim expressio: 
unius est exclusio alterius (express mention of one thing implies thé exclusion of another). 
But the difficulty in accepting this contention is that whereas in section 28 with* 
regard to the documents mentioned thereia it is obligatory that they should be: 
presented for registration in the office of the Sub-Registrar within whose sub-district 
the whole or some portion of the property is situate, and the words used are “ shall 
be presented ”, in sub-section (2) of section 29 it is optional to the party to produce 
the document for registration before the Sub-Registrar within whose jurisdiction 
the Court is situate. The section begins with the words “a copy of a decree or 
order may be presented ... . .” It is therefore not obligatory for the party 
to, have a compromise decree affecting immoveable property registered by the 
Sub-Registrar in whose jurisdiction the Court is:situate. If it is not obligatory 
and some kind of discretion is allowed to the party, then it necessarily follows that 
since the document is one compulsorily registrable under section 17, sub-section (1) 
clause (b) it has‘to be presented for registration in the office of the Sub-Registrar 
where the documents referred to in ‘that sub-section should be presented that is. 
` the Sub-Registrar within whose jurisdiction the property is situate by the appli- 
cation of section 28. In my view sub-section (2) of section 29 gives the parties. 
an enlarged right with regard to the presentation of a copy of a decree or order, 
which they would not have-if the instrument affecting immovable property is not 
a copy of a decree or order. Once again looking at the scheme of Part V of the 
Registration Act comprising sections 29 to 31, it is possible to see that sections. 
29, 30 and 31 are enabling end enlarging provisions to the imperative testriction 
contained in section 28, for section go gives the District Registrar as well as the 
Registrar of a Presidency Tcwn a discretion to register instruments even though 
the properties are situate wizhin the jurisdiction of a Sub-Registrar subordinate 
tohim. Section 31 provides for the registration or acceptance for deposit at private 
residence. As stated already these are enabling provisions which take away from 
the rigour of section 28. It is not disputed that a document compulsorily registrable- 
under section 28 can be registered under sections 30 and 31, that is, it need nót be 
produced before the Sub-Reg:stfar but may be taken to the District Registrar or a 
Registrar in the Presidency town. It might as well be registered by the officer 
coming to the private residence of-the party. If therefore one can avail of the 
provisions of sections 30 and <1 and have a document properly registered, I do not 
sec any reason why -a compromise decree or order relating to immoveable property 


zould not be registered at the place where the properties are situated. Mulla . 


in his Indian Registration Act, at page 140, has given the following note :— 


“ Copy of decree.—A consent decree comprising immoveable property which is nót the subject 
matter of the suit must be registered “As decrees should always remain on the records of the Court 
registration must be effected by a person claiming under the decree presenting a copy of the decree 
Sor registration to the Sub-Registrar in whose district the immoveable property is situate.” ’ ` 
From this note it appears as if the learned author was of opinion that a compromise 
decree affecting immoveable property which is not the subject matter of the. suit. 
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- cannot be registered by a Sub-Registrar in whose jurisdiction the Court is situate“ 
- .pbut of necessity must be presented for registration to the Sub-Registrar in whose 
- jurisdiction the immovable property is situate. This interpretation completely 
loses sight of the enabling provision contained in section 29, sub-section (2) where 
‘the words used are. ~ i at : 


“a cgpy of a decree or order may be presented for registration 


which are general in terms and are not restricted toʻa copy of decree or order affect- 
ing immovable property which js the subject-matter of the suit or proceéding. ~ 
‘Though Mulla cites Vinayak v. Parsappa', as an authority for the proposition that 
the copy of the decree should be presented for registration to the Sub-Registrar 
in whose sub-district the immovable property is situate, on a careful perusal of the 
judgment in that case we do not think that the learned Judges have decided the case 
în that manner. In the earlier-part of the judgment, Rangnekar, J., discusses the 
question regarding the compulsorily registrable nature of a decree or order of a» 
‘Court made on a compromise and relating to immovable property which is not the 
„subject-matter of the suit, and he holds that such, decrees or orders are compulsorily 
registrable. ‘Then he refers ‘to sections 28 and 29 and the provisions of sections. 
a7and 18. The learned counsel for the réspondent relies on the following sentences 
-in that judgment : - . 
"+ A decree or order Which is compulsorily registrable will ‘obviously fall under section 28 dnd _, », 
-iftaothing more had been said, section 29 would not apply to such a decree or order. But the legis-»* 
_lature has deliberately put a cody of a decree-or order in section 29 as being a document which is not z 
to fall within section 28. Section 29 makes a'clear distinction between documents other than the’- 
„documents mentioned in section 28 and a document of the nature of a copy ofa decree or order. Un- 
iless, therefore, the words * copy of a decree or order’ are tréated as a surplusage—which is:clearly > 
_not allawable—the intention seems to be to put a copy of a decrec or order on a special footing, and ` - 
“although if section 29 had not been enacted, a copy cf a decree or order which is compulsorily regis% = 
trable would have come under section 28, it seems to me that by enacting section 29 in this particular 
~ way, the legislature has indicated that a copy of a decree or order compulsorily. registrable can be 
registered. Ifthere was no such distinction it would have been, sufficient to énaet section 29 without 
the werds ‘ copy of a decree or order’ and the scheme would have been complete.” 
* In my opinion this discussion has failed to attach sufficient importance to theenabling 
- provisions which follow section 28. The learned Judge there has not adverted 
“to sections 30 and 31 which themselves allow documents to be presented for regis- 
-tration either at the office of the District Registrar or at private residence. Iam- 
. -of opinion that the decree in this case has been properly registered arid that the last 
-instalment alone is not barred. 7 cane At aaa 
Mack, J.—This ‘appeal has been placed before a Bench at the instance of 
- Mr. Justice Chandra Reddi as it raised a question of importance under the Regis- 
-tration Act, bare of authority, for which it was desirable that an authoritative , 
- ruling should be obtained. f i s a ; ° 
2. The short point of law under the Registration Act is whether a compromise 
-instalment decree passed in.a money suit in which a charge was created over items 
. of immovable property was validly registered under the Registration Act. The 
decree-holder registered this decree under section 28 in the Sub-Registrar’s Office 
at Karaikudi where the charged property was situated. The learned Subordinate 
_Judge took the view that such a decree should have been registered under section 2g 
. of the Registration Act in the‘office of the Sub-Registrar in whose sub-district the 
document was ex `cuted. Holding that the decree had not been validly regis- 
“tered, he dismissed an execution petition filed on 4th April, 1946, to execute the 
„compromise instalment decree, which was dated goth June, 1938- i . 
f 3. The other relevant facts for determination of the application on merits 
_also are these. The compromise decree was for Rs. 6,841-13-9 payable in three 
instalments : i 
(i) Rs. 1,000 by :6th September, 1938. 
(ii) half the balance by 13th May, 1939 and 
_ (iii) the’remaining balance by 13th May, 1940. ; 
tt Sr Ge ` 
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“with, the usual provision that if default was committed in paying any instalment, 

“the decree-holder would be entitled to realise the entire balance due immediately. 
- The first instalment was paid by the due date 16th September, 1938. The second 
instalment was not paid by 13th May, 1939, but four payments made subsequent 
to that date by the petitioner have been appropriated towards the second instalment 
due, i.e., 


Rs. 300 paid on grd June, 1939. 

Rs. goo paid on 17th June, 1939. 

Rs. 500 paid on rst August, 1940 and 
Rs. 100 paid on 16th December, 1948. ` 


=~. The learned Subordinate Judge found that in view of adjustments made between 
z the parties, execution for the balance due on the second instalment was not barred 
by limitation. There is no doubt that the third instalment due on 13th.May, 1940, 
4s not barred on this execution petition filed on 4th April, 1946, if the decree is held 
to be validly registered, Article 182 of the Limitation Act extending the limitation 
period for execution in cases where Court decrees have been registered to s:x years. 


4. We think the view taken by the learned Subordinate Judge that this 
- compromise charge decree could only be registered under section 29 of the Regis- 
` ‘tration Act is erroneous. Registration of such a charged decree is clearly com- 
pulsory under section 17 of the Registration Act which provides for: documents 
for which registration is compulsory. Any, decree or order of a Court, which 
creates, declares, assigns, limits or extinguishes any right, title or interest in immov- 
._ able property would come within the scope of section 17 ( 1) (b) but for section 17 
` (2) (vi) which excludes decrees or orders of a Court from this category | ; . 
“except a decree or order expressed to be made on a compromise and comprising immovable 
-property other than that which js the subject-matter of the suit or proceeding.” : : 
“This exception to section 17 (2) (vi) was the result of the Transfer of Property 
(Amendment) Supplementary Act, 1929. -So we have section 17 (2) (vi) really 
creating an exception to an exception which can only bring such a decree or order 
back into the category of documents compulsorily registrable. = 


5. It is urged.by Mr. Gopalaswami Aiyangar that the present compromise. 


decree does not fall into the excepted category under section 17 (2) (vi) because 
the property charged was the subject-matter of the suit or proceeding in that a 
charge was asked in the plaint on the items charged. There is indeed a note on the 
decree under execution by the Court that the compromise does not contain anything 
‘extraneous, Venkataramana Rao, J., considered this very point in Ramayya v. 
Rangaraju’ and held that a precisely similar decree should have been registered 
under section 17, clause 2 (vi) and not having been so registered, the charge could 
not prevail. As observed by Venkataramana Rao, J., the expression “ subject 
matter of the suit” is not defined in the Registration Act. A claim to have a 


liability satisfied out of the general estate of a person by a charge on several items: 


‘alleged to constitute that estate, is not enough to bring these items into the category 
of subject-matter of what is substantially a money suit. These items would become 
zhe subject-matter of litigation only in the event of claims made in enforcing a 
charge. The primary method of registration which is intended to give notice and 
‘publicity of conveyances of immoveable property and charges and burdens on them 
=s in the office of the Sub-Registrar within whose jurisdiction the property ‘is situate, 
dt would be extremely difficult to hold that a document so registered, as required 
“n the case ‘of a document compulsorily registrable, has been invalidly registered. 


6. Section 29 of the Registration Act makes. provisions for registering. other 
documents. Under section 29 (1) every document (not being a document referred 
to in section 28 or a copy of a decree ar order) may be presented for registration 
in, the office of the Sub-Registrar in whose sub-district the document was executed 
l E? (1938) 1 M:LJ. 325. wf 
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cor in the office of any other Sub-Registrar at which all persons concerned desiré- 
jt to be registered. Under section 29 (2) a copy ofa decree or order may be presented. 
for registration in the office of the Sub-Registrar in whose sub-district the original. -. 
-decree or order was made. There is ho’obligation on parties to register documents. 
contemplated by section 29 (1) and. (2) though it is open to parties to register in ` 
order inter alia to obtain the benefit of Article 182 of the Limitation Act. Ir: 
Vinayak v. Parsappa1, section 29 of the Registration Act was considered by a Bench 
of the Bombay High Court who held that it was sufficient if a copy of a Court decree 
was sent for registration without the original. It is interesting here to note that 
Mulla in his Registration Act commentary under section 29 at page 140 of the 4th: 
edition after stating that a consent decree comprising immovable property, which. 
is not the subject-matter of the suit must be registered, cites Vinayak v. Parsappa* 
__as authority for the position that a copy of such a decree should be presented for 
registration to the Sub-Registrar in whose district the immovable property is 
situate. Vinayak v. Parsabpa', does not however decide the venue of registration. 
which Mulla has in our opinion rightly assumed to be that contemplated by section. 
28, viz., the district in which the immovable property was situated.- i 

7. Our attention has been drawn to rule 292 (6) of the Registration Manual,. 
part II, page g1. According to this rule as interpreted in practice by the Regis- 
tration department, a person registering such a decree as that before us has the: - 
option of registration either under section 28 or under section 29 (2). On a careful -. 
consideration of these two sections, we are of opinion that this is the correct legal. 
- position. Such a decree as that we are considering is clearly—compulsorily regis~- 
trable but section 29 (2) allows registration to be done at the option of the party 


in the office of the Sub-Registrar in whose sub-district the original decree or order ~^ - 


was made. There is nothing whatsoever in the Registration Act which renders 
registration effected in the office of the Sub-Registrar in whose jurisdiction the- 
property is situated invalid in law. We have no hesitation in finding that this: 
-compromise decree has been validly registered and that execution is governed. 
by Article 182 of the Limitation Act. z 

8. The recovery of the, second instalment, which fell duie on 13th May, 
1939, was however prima facie-time barred on this execution petition: filed on 4th. 
„April, 1946. In Rangalal Agarwala v. Syamlal . Tamulji? a Full Bench of the 
Calcutta High Court held’ that a decree such as this gave an option 
to the decree-holder on the occurrence of a default, either to demand immediate- 
payment of the whole amount or still to abide by the instalments at his choice. 
Accordingly after a defauli has occurred in the payment of instalments, an appli- 
cation for execution for the recovery of the subsequent instalments as such is. 
maintainable, where there is nothing to show that the decree-holder had 
previously sought to enforce the default clause, the application being governed by" 
Article 182 (7) of the Limitation Act. . There is nothing to show that the default: 
clause was ever sought to be enforced by the decree-holder. To save execution 
being barred, the decree-holder relied on alleged adjustments. The mere'payment 
of sums of money after the second instalment fell due would not be sufficient to save- 
limitation. On default of any one instalment, the whole decree amount becomes 
due and limitation begins to run from the date of default in cases where the decree-- 
holder seeks to enforce the default clause. Thé execution petition details two separate 
adjustments. The second one is said to have been made on rst August, 1940, 
when Rs. 500 was paid to the decree-holder under an agreement that half the balance: 
‘would be paid by 12th May, 1941 and the remaining half by 12th May, 1942 and 
that, in default of such payment, the plaintiff would be entitled to execute the 
original decree. This agreement is said to have been recorded in E. A. No. 653 
of 1940 on 1st August, 1949, but these execution records are said to have been destroyed’ 
when the records of the Devakottah Courts were burnt in the 1942 disturbances. 
We are far from satisfied that there is any acknowledgment or agreement in writing 
signed by any of the defendants as required by section 20 of the Limitation Act: 


1. (1937) 40 Bom. L.R. 160. k “a. I.L.R. (1946) Cal. 552 (F.B.). 
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which would save limitation so far as the second instalment under the original 
decree is concerned. When there was default in payment of that instalment, 

the decree-holder had the’ cption of executing the decree for the entire balance and 

failed to do so within six years of that default: We think that execution for the 

second instalment is barred though the decree-holder is entitled to appropriate 

any payments made towards the second instalment. The decree-holder is only 
entitled in execution to the unpaid third instalment to recover which he has six 
years time from 13th May, 1940. Subject to verification, execution will proceed . 
for recovery of the third irstalment only under the original compromise decree. 


The appeal succeeds in part. In the circumstances, we direct the parties 
to bear their own costs throughout. 


K.S. — l _ Appeal allowed in part. 


IN THE HIGH SOURT-OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Sussa Rao. 


Bhupalan Venkatasubbayya .. Appellant* 
ü. z í : 
G. L. Mallappa (deceased) and others _ «++ Respondents. 


Madras Agriculturists’ Relief Ast (IV of 1938), section 4 (d)—Debt on security of house property—When 
can be exempted from operation of the Act—Vacant site—If “ house property.” 


Where a debt was contracted on the security of a ‘ house property’ and a vacant site and the 
debtors claimed scaling down under the provisions of the Madras Agriculturists’ Relief Act and the 
contention was that the debt was exempted from the operation of the Act. 


Held that to give exemption the property must be a house. The intention to build on the site 

-or its suitability for building purposes cannot convert a vacant site into a house property. The exis- 

tence of a house is therefore essential before we can call a property ‘house property’. Hence 

when, as in this casé, on the date the debt was incurred the ‘house property ’ ‘was not in existence 
the Act would apply and scaling down must be granted. 


Ponnambalam Ghetti v. Ambalan Raman Cheiti, (1929) 2 M.L-J. 233: LL.R. (1939) Mad. 943 at 
page 945 and Messrs, Rowe & Ce. v. Secretary of State for India, (1921) 67 I.C. 781, applied. 

Appeals against the decree of the District Court, Anantapur, in O. S. No. 27 
of 1943. . . i : 

Kasturi Seshagiri Rao and Kasturi Sivaprasada Rao for Appellant in Appeal 
No. 317 of 1245 and Respondents in Appeal No. 318 of 1945. : 


T. S. Narasinga Rao for Respondent in, Appeal No. 317 of 1945 and. Appel- 
lant in Appeal No, 318 of 1945. i . É 


The. Court delivered the following 


Jupcment.—Appeal No. 317 of 1945 : This appeal arises out of O. S. No. 27 
of 1943 on the file of the District Judge, Anantapur, a suit filed by the appellant 
for recovery of a sum of money due on a mortgage deed dated 26th May, 1936, 
executed by defendants 1 to 3, in favour of the plaintiff. Among other contentions, 
the defendants raised the plea that the. debt was liable to be scaled down under the 
Madras Agriculturists’ Relizf Act (Act IV of 1938). The plaintiff contended: that 
the debt was exempted fron the operation of the provisions of the Madras Agri- 
culturists’ Relief Act, as the debt was contracted on the security of “ house property’” 
alone in the Hindupur Municipality. The mortgage was effected on two items, 
more particularly described in the plaint schedule. 


The learned District Judge held that the first item was a “ house property,” 
but the second item was not “ house property,” that the mortgage was not executed 
on the security of “ house property ” alone and that the debt was liable to be scaled 
down. The plaintiff preferred the above appeal. 


The only question in this appeal, is whether item 2 of the mortgaged property 
was “‘ house property ” at the time, when the mortgage deed Ex. P-1 was executed, 
that is, on 26th May, 1936: -- --- --- : ‘ Ng 
rr ——— 


*Appeals Nos. 317 and 318 af 1945. 8th February, 1952. 
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The description of item, 2 reads as’ follows : 


“Item II. 

Part IJI. Ward V, Block IV. T.S. No. 260, out of which (the site) measuring 55 (fifty-five) 
feet from east to west and 82 (eighty-two) feet from ncrth to south, the boundaries of which are as 
follows : - E 

East—your “ Mandi” shop, and the shops cf Madaluru Sidda Veerappa and Shaikh Hussain 
Sahib. ; : 

West : The vacant cite of Minakana Gurki Gangadharappa. i : 


` South : Road. _ : 
North : The house of Kurka Hanumantu. 


The vacant site having the above: measurements. and situate within these boundaries together 
with the brick walls surrounding the said-site whole.” _ 


This site is, therefore, situated in Hindupur Municipality, surrounded by houses 
and abutting a road. There was also a brick-wall surrounding the site. The site, 
‘therefore, was suitable for building purposes. But the question is whether it .is 
“ house property.’ The words “ house property ” has not been described in the 
Act. ‘Justice Wadsworth in Ponnambalam Chetti v, Ambalam Raman Ghetti, had an 
occasion to consider the scope of this exemption. "The learned Judge observed 
at page 945: ODA 

“It is contended that the term ‘ house property’ is a wider term than-the teim ‘ house’ and 
that it will include not only land appurtenant to a’ house which is in existence, but also land ear- 
marked for house building purposes. I doubt very much-whether this contention is in accordance 
with ordinary English usage. When we speak of house property, we certainly include buildings 
of all kinds and the sites thereof. We should. probably also include the gardens, compounds and 
yards attached thereto. But I doubt whether the ordinary connotations of the term ‘ house property ” 
in every day language would include land earmarked for building purposes, but unoccupied by any. 
buildings . . . - Granted that the land is suitable for building houses and that there is an 
intention to build houses upon it, I do not think that it would be considered to be ‘‘ house property ”” 
until building operations had, at any rate, started,” 


I respectfully agree with the above observations. 


‘In Messrs. Rowe @ Co. v. Secretary of State for India®, the learned Judges con- 
sidered whether buildings constricted for carrying on business is “ house property.” 
In defining the words * house property” the learned Judges made the following .- 
relevant observations : . -- ae pe 

“ To my mind, the expression ê hcuse property’ would convey to the ordinary person the idea 
Of buildings used for recidential purposes. It is for the Crown to show that Messrs. Rowe & Co.’s 
premises are ‘house property’, and that can only be done by saying that property is the general word, 
while the expression ‘ house’ precedinz it describes the kind of property referred to.” ‘ 

I agree with the observations, but it is not necessary to express my view on the 
question, whether a site with a building constructed for carrying on a business is 
“ house property’ or not. The word property has a wide connotation ; it takes 
in not only houses but other kinds of property. This Act exempts the debt secured 
on houses alone in a Municipality. To put in other words, to give the exemption, 
the property must be a house. ‘The intention to build on the site or its suitability 
for building purposes cannot ccnvert a vacant site into a house property. The 
- existence of a house, therefore, is essential before we can call a property: “‘ house 
property.” I, therefore, hold that in the present case, on the date when the debt 
was incurred the second item was not a “ house property ’’, and therefore, the debt 
was not exempted from the operations of the provisions of the Madras Agriculturists’ 
-Relief Act. If so; the Act applies, and the debt has rightly been scaled down. The 
appeal, therefore, fails and is dismissed with costs. mi ` 


[The judgment in Appeal No. 318 of 1945 is omitted as unnecessary for the 
purposes of the report. ] os í S 
“ KG. ` Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 
Present :—MR. Justice Sussa Rao. E 


Ravuru Púnnamma : an ..- Appellant* 
Lakkaraju Venkata Subba .Rao : i .. Respondent. 


Easements Act (V of 1882), section Go—Licencs to build wall—Projection of eaves—Breach of warranty 
clause—Right to damages alone and no reclaiming of ownership—Acuiescence for more than 25 years—Right to 
demolish construction not justifiable —Nominal damazes—Specific Relief Act (1 of 1877), section 55—Scope. 


Where the plaintiff on the strength of an agreement entered into between the predecessor of 
defendant and the plaintiff asked for-certain reliefs such as recovery of site whereon a wall was con- 
structed by the defendant on the ground thar in breach of a stipulation, the defendant built a cons- 
truction ‘ with eaves projecting cver plaintif®s property’ and therefore she was entitled to damages 
as also for a mandatory injunct_on against the defendant, 


Held (1) the construction put upon the document bythe lower Courts was correct in that.the 
first stipulatiori was only a warranty, the breach whereof would enable the plaintiff only to recover 
by way of damages and not seek possession of the site ; s - 


(2) The denial of title of plaintiff by the defendánt by itself would not entail forfeiture but 
the licence became irrevocable under section 60, Easements Act. g : 
Case-law reviewed. 


(3) That in view of both the plaintiff and defendant putting up structures notwithstanding 
the terms of the agreément witk the knowledge of each other and also in ‘the circumstance that 
twenty-five years had elapsed before the plaintiff questioned the defendant it should be held that 
acquiescence should be’ presumed on the part of plaintiff and that the relief sought for in a manda- 
tory injunction denied. - : 


(4) As regards damages the defendant need not pay value of site but only a nominal amount. 
Appeal ‘against the decree of the Court of the Subordinate Judge, Tenali, in 
A. S. No. 203 of 1947, preferred against the decree of the Court of the District 
Munsiff, Tenali, in O. S. No. 199 of 1946.- 5 
Ch. Suryanarayana Rao end- Ch. Ramakrishna Rao for Appellant. 
G. Chandrasekhara Sastri for Respondent. 


The Court delivered zhe following . : 

Jupcment.—This second appeal arises out of O. S. No. 189 of 1946 on the file- 
of the Court of the District Munsiff, Tenali, for recovery of plaint schedule site and 
for’ removal of the wall standing thereon. The facts found and admitted may be’ 
briefly narrated. The plaintiff and defendant are the owners of adjacent houses 
in Tenali‘Municipality. In the year 1917 the defendant’s father, Ramakrishniah 
entered into an agreement in respect of 15-5 square yards in Docr No. 55 belonging 
to the plaintiff. Ramakrishniah intended to construct a building on his site and 
he found it necessary to have a boundary wall between his site and the plaintiff’s 
site. They agreed that Ramakrishniah should be allowed to construct a masonry 
wall on the suit site to serve 4s a, boundary and the plaintiff should continue to be 
the owner -of-the site. Another stipulation was that Ramakrishniah should not 
build any house or project his eaves over the wall at any time. He also agreed to’ 
keep the said: wall in good repair_at all' times and in-case it was damaged or- got 
demolished, he was to get it repaired and restored. According to the agreement . 
if he did not repair it or restore it within three months from the day-the plaintiff . 
asked him to do so, she could také back the, site.’ If the wall was kept in’ good 
condition, it was agreed that the plaintiff should not ask for the demolition of the | 
wall or for recovery of the site. Subsequently Ramakrishniah- put up buildings 
on his site. In so building, -the roof-of his kitchen was’made to: extend over the : 
boundary wall by 3’ 5” The bath roam also rested on the-wall. The Commissioner 
pointed out that east of the kitchen, on the top of the boundary wall, a little southward > 
- from the middle, there were two pillazs 3’ 8” high and resting on them was a wooden ` 
beam 54” thick and on this the northern wall of the defendant’s bath room 6’ 6” - 
by 4" 4” was supported. So too the plaintiff.in constructing her house allowed ., 
i 


ASÀ, No. 1684 of r948. = °- : ` 6th March, 1952. ~ 
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her cement beam of the terrace to rest on the wall. It will therefore be seen that 
notwithstanding the agreement, Ex. A-1,- the plaintiff as well as the defendant 
made encroachments over the suit wall. Though the defendant’s constructions 
were made twenty-five years ago or at any rate, prior to 1931, the plaintiff did not 
question the same. Nor did she take any steps to enforce her rights under Ex. A-1, 
till she gave notice under Ex. Ba dated 22nd February, 1946. The present suit 
was filed By her for recovery of possession of the site mainly on the ground that 
as the defendant committed a breach of the terms of Ex. A-1 she should be entitled 
to recover the site. She also alleged that the defendant denied her title and therefore, 
forfeited his rights under the document. Both the Courts found that the breach of 
the stipulation under Ex. A-1, namely, that the defendant should not build any house 
or project his eaves over the wall at any time, is only a breach of warranty and not 
of a condition and therefore she would not-be entitled to evict the defendant but 
would be entitled to recover damages. They also agreed in holding that the 
denial by the licensee of the owner’s title would not entail forfeiture. Both the 
‘Courts accepted the contention of the defendant that the plaintiff having acquiesced 
in the constructions put up by the defendant, she would not be entitled to an 
equitable relief of mandatory injunction. To avoid future troubles the appellate 
Court valued the site in a sum of Rs, 200 and directed the defendant to pay the sum 
to the plaintiff. The plaintiff preferred the above second appeal. 


The first question is whether under the terms of Ex. A-1, in the circumstances 
that happened, the plaintiff will be entitled to evict the defendant. A perusal of 
Ex. A-1 shows that the parties made a clear distinction between the stipulation 
prohibiting the defendant from building any house or projecting his eaves over the 
wall.and the stipulation asking him to keep the wall in good repair or restoring 
the wall if demolished. Under the agreement the plaintiff was entitled to recover 
back the site only if the defendant broke the second condition. So long as he 
kept the wall in good repair, the plaintiff cannot recover back the site. Therefore — 
both the Courts found that the first stipulation is only a warranty, the breach 
whereof enables the plaintiff to recover damages and in regard to the second condi- 
tion that it goes to the root of the contract and its breach will enable the plaintiff 
to recover possession. I agree with the construction put upon the documents by 
the Courts below. 


` It is then contended that the defendant denied the title of the plaintiff and there- 
fore forfeited his rights under the document. The question is whether the denial of 
the owner’s title by the licensee erctails forfeiture. Unlike the case of a lease, there is 
no statutory provision stating that the licence is determined by forfeiture if the 
owner’s title is denied. Section 60 of the Indian Easements Act prescribes the con- 
ditions under which a licence mar be revoked. It-reads : 


.“ A licence may be revoked by the grantor, unless 
(a) it is coupled with a transfer of property and such transfer is in force ; 


P (b) the licensee, acting upon the licence, has executed a work of a permanent character and 
incurred expenses in the execution.” 

In the present case the licersee acting upon the license has built up a wall 
which is admittedly of a permanent character and incurred expenses in constructing | 
the same. The licence is therefore irrevocable. ` 


Learned counsel for the appellant relied upon section 116 of the Evidence Act 
in support of his contention that the law of forfeiture will apply equally to a lease 
as well as licence. _ Under section 116 of the Evidence Act : a 

“ No tenant of immovable property, or person claiming through such tenant, shall, during the 
continuance of tenancy, be permitted to deny that the landlord of such tenant had, at the beginning 
of the tenancy, a title to such immovable property ; and no person who came upon any immovable 
‘property by the licence of the person in possession thereof shall be permitted to deny that such person 
had a title to such possession at the time when such licence was given.” f 
This.section. embodies the rule tha: a. lessee as well as a licensee are estopped to. deny 
the title of the landlord or the licersor as the case may be. But this section does no 
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‘expressly state or even indirectly give assistance in considering the question whether” 
‘the law of forfeiture will apply to the case of a licensee denying a licensor’s title. The 
forfeiture of a right is in the nature of a penalty. In the absence of an express con- 
dition or a statutory provision prescribing for forfeiture on the denial of the owner’s 
title, it is not permissible to invoke the law of forfeiture applying the analogy of a 
lessor and lessee. The reason for this distinctign between a lease and a license is 
also apparent. In the case of a license except in the two cases mentioned in sec- 
tion 60 (a) and (b) it is revoxable at the will of the owner. For that reason, unlike 
in the case of.a lease, the Legislature did not provide for forfeiture in the case of a 
licence. Nor was learned caunsel for the appellant able to place before me any case 
which applied the rule of forfeiture to a license. Indeed all the cases that were 
cited at the Bar took the view that a denial of title of the owner by the licensee will, 
not entail forfeiture—see Dtarmakunwar y. Fakira1, Mt. Durga v. Baboram®, Malik. 
Akbar Ali Khan v. Shah Muhammad, Amjade Khan v. Shuffiddin Khant, and Tripathi 
Anand Nath Tiwari v. Fokhu Kurmi®, As there is unanimity of opinion it is not 
necessary to consider the cases in detail. I respectfully agree with the views expres- 
cts in the said judgments. I therefore hold that the licence was not forfeited in 
this case. 


The next point is whether this is a fit case for issuing a mandatory injunction. 
Section 58 of the Specific Relief Act says : - 

“When to prevent the breach of an obligation, it is necessary to compel the performance of 
certain acts which the Court is capable of enforcing, the Court may in its discretion grant an injunc- 
tion to prevent the breach complzined of, and also to compel performance of the requisite acts.” 
Courts invariably refuse to give this discretionary remedy if the plaintiff acquiesced 
in the Act complained of. Pollock and Mulla in their commentary on the Indian 
Contract and Specific Relief-Act say at page 790 : f 

“ The result of authorities on the subject is that where a person had a legal right, it could be 
destroyed by his acquiescence, tha- is, if he stood by and allowed his neighbours to incur expenditure 
in doing what he knew would injure his property.” . 

In this case it is abundantly clear on the facts found that both the plaintiff and the 
defendants’s father, notwithstanding the terms of Ex. A-1, put up structures encroach- 
ing upon the wall presumably with the knowledge of each other. As the defendant’s 
father is dead, it is not possib’e to say whether the constructions were put up by some: 
other subsequent agreement ; but it is not likely that the constructions were put up 
onthesly. The nature of th= constructiéns put up and the fact that both the parties. 
encroached upon the wall irdicate that they must have done it with the consent of 
each other and-the plaintiff allowed the defendant to put up the structures-encroach-: 
ing upon the wall and did rot question it for about a quarter of a century. On _ 
the facts I must hold that the plaintiff had acquiesced in the construction of the: 
structures and is now not entitled to the discretionary remedy of a mandatory injunc-: 
tion. The two Courts below refused to exercise their discretion in her favour and 
I do not think I am justified in taking a different view on the facts found. p 


-The learned Subordinate Judge valued the site in the sum of Rs. 200 and. directed: 
that amount to be paid to the plaintiff and gave a declaration that the defendant 
will have full rights in the site. In my view the Court cannot compel the plaintiff 
to sell the site to the defendant. If she insists to have her title to the site, she is 
entitled to have it. But as the defendant broke one of the warranties in the agree=. 

„ment Ex. A-1, he would be liable to pay nominal damages to the plaintiff in view! 
of his subsequent. conduct, which I fix at a sum of Rs. 20. i 


With the aforesaid modification the second appeal is dismissed, with costs. 
No leave. : 


K.c,. , N ' Appeal dismissede. 
1. (1901) AW.N. 148: aa ge ALR. 1925 All. 2095.. La a m 
2. A.LR. 1923 All. 403. 5. (1928) 113 I.C. 757. 
3. (1917) LL.R. 39-All. 621. = : 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 


Š PRESENT :—Mnr. JUSTICE BASHEER AHMED SAYEED. 
C. P. Kunhambu Nair .. Petitioner* 
: f v. r . 
Kunnuntara Vadakka Veetil Ambu and others .. Respondents. 


«< Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 103 (j) and (k)— 
Explanation—Scope—Proceedings in mofussil under Madras Act II of 1927 pending before District Court—if 
to be deemed to be automatically transferred to the Subordinate Judges Courts which is fixed as the forum under the 


new Act of 1951.—Lacuna in new Act. 


: The Explanation to section 103 (j) of the new Madras Act XIX of 1951 provides for the 
continuation in the City Civil Court of the proceedings under the Madras Act II of 1927 pending 
in the High Court, but there is no corresponding provision in the new Act governing pending procee- 
ings in the mofussil, Courts, apart from the substitution of the Sub-Court for the District Court pro- 
vided for by section 6 (6) (i) of the new Act. Accordingly pending proceedings in the District Court 
cannot be transferred to the Sub-Court. It is not for the courts to make up the lacuna that might have 
` occurred in the process of enacting any legislation. É 


Petition under section 115-of Act V.of 1908, praying that the High Court 
will be pleased to revise the order. of the District Gourt of South Kanara, dated 2oth 
October, 1951, and made in O. P. No. 26.0f 1951-.: š : 


„M. K. Nambiar for Petitioner. ~ _. 
A. Achuthan Nambiar for Respondent. 


~The Court delivered the following 


Jupement.—Mr. M. K. Nambiar appearing for the petitioner is seeking to 
revise the order of the learned District Judge of South~Kanara whereby he declared 
that the pending proceedings in O. P. No. 26 of 1951 stood automatically transferred 
to the appropriate Court or authority and that they should be deemed to be pending 
before that Court or authority by virtue -of section 103 (j) and (k) of Act XIX of 
r951, the new Hindu Religious Endowments Act. `>. pes i 
* O. P. No. 26 of 1951, was originally filed under section 84 (2) of the Hindu 
Religious Endowments Act II of 1927, praying that the District Court might set 
_ aside the order of the- Hindu Religious Endowments Board that the Vishnoorthi 
Temple of Cheemani village, Kasargod taluk, was a private temple within the 
` meaning of the Hindu Religious Endowments Act. When this petition was pending 
before the-learned District Judge of South Kanara the old Act was re-enacted as 
-_Act No. XIX of 1951. In the old-Act section g (3) defined Court as meaning the’ 
District Court. Under the new Act which came into operation on the 29th Sep- 
tember, 1951, by a notification, section 6 (1) and (2) defined the Court as the City 
Civil Court instead of the High Court'and as sub-Court instead of the District Court. 
The effect of this enactment is that instead of the District Court, as in the previous 
Act, the Sub-Court became substituted for purposes of filing applications to set 
aside orders passed by the Hindu Religious Endowments Board. Similarly, instead, 
of the High Court for purposes of proceedings within. the City of Madras, the City 
Civil Court was substituted. Similarly under section’103 (j), instead of the Board. 
the authority by or against whom any proceedings could be instituted in the Court 
became the Commissioner of Religious Endowments instéad of the Hindu Religious. 
Endowments Board, as was the case under the old Act. The Explanation to sec-.* 
tion 103 (j) of the new Act provides for the continuation of the proceedings so far 
as the High Court was concerned. Instead of the pending procéedings being 
continued in the High Court this provision states that they should be continued: 
in the City Civil Court. Therefore, while there is a specific provision that pro- 
ceedings now pending before the High Court should be continued in the City Civil 
Court, there is no corresponding provision.in. the new Act governing. pending: 
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proceedings in the mofuss:i Courts, apart from the substitution of the Sub-Court, 
for the District Court, provided for by section 6 (6)..(i). 


Mr. Nambiar contends that in the absence of a specific provision on similar 
lines as the one contained in-the Explanation to section 103 (j), pending proceedings. 
in the District Court cannot be transferred or cannot be deemed to have been auto- 
matically transferred to the Sub-Court. There is no provision, according to him, 
in the whole of the new Act which authorises the District Judge to transfer these: 
proceedings to the sub-Court. Simply because the District Court had been specifically. 
mentioned in the old Act, and in its place the Sub-Court has been specifically 
mentioned the general law, namely, the Civil Procedure Code, also would not entitle - 
` the District Court to transfer’ such proceedings to the Sub-Court. The provision. - 
in the new Act XIX of 1951 which has been_relied-upon by the learned District 
Judge, namely, section 103 (j), only refers to-the ‘ continuation ’?, of the pending 
proceedings by the “ concerned authority.” It states that instead of the Board, 
as was the case: previously, under this Act, it should be the. Commissioner. The 
learned counsel for the respondents seeking to support the interpretation put upon 
this provision by the learnzd District Judge.would ;seek’ to import-irito the meaning 
of this provision that the continuation by the Commissioner in place of the Board 
also would mean‘continuation.in the new Court that has been substituted for the: 
old Court, A reading of the language of this sub-clause ( j) ‘of section ro’, in my 
opinion, does not warrant, this extens:on-of-the meaning sought to be given it by the 
learned District Judge or the learned counsel for the respondent in this Court. 
That section has reference only to suits, applications or proceedings taken by or on. 
behalf of or against the Board under the provisions of the said Act and pending 
at the commencement of that Act and provides that they may be continued by or. 
on behalf -of or against the“Commissioner subject tq the provision and in -so far 
as they are not inconsistent with this Act. All that seems to have been intended 
fand aimed at by this provision is only the substitution of the authority which is to: 
‘continue the proceedings and that has been made the Commissioner instead of the 
‘Board. It does not have any reference to the“ forum” before which those pro- 
ceedings have to be continued. It might be that it might have been the intention. 
of the framers of this Act that the forum also would become substituted by this- 
provision whereby it is provided that the pending proceedings shall be continued by 
the Commissioner instead of by the Board. But the actual language used does not. 
warrant any such interpretation so far as I couldsee. That intention does not appear 
to have been carried into effect by the language used. The learned counsel for the 
respondent would seek to emphasise upon the words “ subject to the provisions of 
and in so far as they are not inconsistent with this-Act,” to mean that the forum in 
which the continuation should take place also gets automatically substituted accord- 
ing to the new definition provided in this Act. I do not think that I can agree to 
this interpretation as I think it will be-straining far too much the*language of this ° 
sub-clause (j) of section 103 of the Act. As a matter of fact, while the Explanation 
to section 103 (J) provides that: | ae) Š ane : 
| _ “all suits, and applications under fhe said Act in the High Court in respect of religious insti- 
tutions within the presidency-town and pending on the date of the commencement of this Act, which 
would have been instituted in the Madras City Civil Court, if this Act had been in force at the time 
when such suit or applications’ wére instituted shall be continued in, and disposed of by the . 
High Court”, ` oo : E 
no such provision has been made in regard to the pending proceedings in the Courts 
in the mofussil outside the presidency-town the effect being that pending pro- 
ceedings will have to be dealt with by the District Court only. This seems to be 
an obvious omission on the part of the legislature and it is not for this Court to go 
into the reasons or causes for such omission. When there is a specific language 
available, that language alone has to be construed and understood and in inter- 
preting and construing the language it is not for the Court to make up the lacuna 
that might have occurred in the process of enacting any legislation. This Court is 
concerned only with express language found in any provision and not with any 
possible intention behind it which is not expressed. Filling up of any omission or 
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‘making úp any lacuna is the business of legislation and it is not open to the Court to, 
-go outside the strict language that is found in the provision that it is called upon to _ 
interpret and apply. . 3 


Mr. Nambiar has invited my attention to certain provisions in certain other- 
Acts which have been made for the purpose of meeting situations of a similar. kind.’ 
‘For instarice in the Act passed’ by the Dominion Legislature to provide. for the 
enlargement of the appellate jurisdiction of the Federal Court in civil cases, namely, 
Act I of 1948, in order to meet a similar situation in respect of pending proceedings 
before the Judicial Committee of the Privy Council the legislature thought it fit to: 
‘enact section 5 specifically so as to provide for the transference of pending pro-' 
‘ceedings from the Privy Council to the Federal Court. There the section is to the 
‘following: effect : l i ' 

“ Every application to His Majesty in Council for special leave to appeal from a judgment 
‘to which this Act applies remaining undisposed of immediately before the appointed day shall on 
‘that day stand transferred to the Federal Court by virtue of this Act, and shall be disposed of by that 
ae asif it had been an application duly made to that Court for special leave to appeal from the said 
judgment.” i : z 
"This illustrates the necessity for a specific provision in situations like the one under 
consideration to meet the need for continuing pending proceedings in one Court 
‘by their transference to another Court. Even so, in an Act passed by the 
Parliament of India, viz., Act XXXII of 1950, to provide for the extension of certain 
‘opium and revenue laws to certain parts of India, there is found a specific section, 
viz., section 3 (a) setting forth modifications of State laws relating to, Income-tax: 
investigation in order to bring within the scope-of the Investigation Commission 
appointed by the Central Government investigation proceedings pending in Part -B 
States and it is, in. the following terms : ; 

“ If immediately before the commencement of this Act there is in force in any Part B State other 
than Jammu and Kashmir any law (hereinafter in this section referred to as the “State Law” 
corresponding to the Taxation on Income (Investigation Commission) Act 1947, (Act XXX of 1947) 
that law shalf continue to remain in force with the following modifications, namely, (a) all cases 


_ referred to or pending before the State Commission (by whatever name called) in respect of matters 
relating to taxation on income other than agricultural income shall stand transferred to the Central 


Commission for disposal.” ©- ue T 
‘This again illustrates the necessity felt by the legislature to introduce specific pros 
vision for the transfer of pending proceedings from one Court to another when 
the forum:gets altered by means of a new enactment. That no such thing has been 
done in-the new Act XIX of 1951 only goes to show that itis an omission which 
has gone unnoticed by the legislative body which was responsible for the enactment, 

Mr. Achuthan Nambiar appearing for the respondent contends that the 
remedy for the aggrieved party in cases like this is provided by the provision in 
section 106 of the new Act which is to the effect that 

‘‘ifany difficulty arises in giving effect to the provisions of this Act, the’ Government may, as 
occasion may-require, by Order, do anything, which appears to them necessary for the purpose of 
removing the difficulty.” . i 
He would suggest that the aggrieved party, namely, Mr. Nambiar’s client; 
should, approach ‘the Government and get his grievance -redressed. I do not 
think there is any force in this argument. That section is not “intended for the 
. purpose for which Mr. Achuthan Nambiar thinks it may be available. . That 
section, in my view, appears to be-inténded only to remove difficulties in the adminis- 
tration of the Act in matters other than the strict interpretation of the provisions 
of the Act and their applicability. It is first of all very doubtful whether a pro- 
vision of this kind does not offend against the doctrine of delegated legislation. 
But it is not necessary for me to go into that question as ‘it does not arise and it is 
not relevant to the issue before me. However I do not think I can agree with the ` 
contention of the learned counsel for the respondent that this section gives the remedy, 
to the aggrieved party in the present case. Even section 103 (k) which only refers 
to any remedy by way of application, suit, or appeal which is provided by this Act 
which was available-in respect.of proceedings under the old Act pending at the com- 
mencement of the.new Act, and provides that such remedies should still be available 
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as if the proceedings in respect of which the remedy is sought had been instituted 
under this Act. This again has no reference to the forum in which the remedy 
could be sought. It only applies to the remedy which was ‘available under .the 
old Act and which is being preserved under the new Act. Therefore in the view 
I have taken of,the meaning and import of section 103 (j) and Explanation thereof, 

` I do not think I can agree with the construction put upon this by the learned District 
Judge. In my view it cannot be said by reason of sub-clause (j) and the Explanation 
to it, that section 103 lays down that the pending proceedings stand automatically 
transferred to the new forum contemplated by the new Act, namely, the Sub- 
‘Court, and that all that the District Judge is called’ upon to do is to resort to the 
physical act of transferring the papers concerned with the petition now pending. + 
If that was really the intention of the legislation then it should have been made clear 
even as the provisions in the Indian Independence Aċt of 1947, namely, section 15 
has made it clear that all actions ‘pending against the Secretary of State at the time 
when the Indian Independence Act was passed were to be dealt with by the High 
Commissioner for India in Britain. In such circumstances it is difficult to make 
good the omission by an interpretation of section 103 (j) or the Explanation 
thereof and consequently. this revision petition has to be allowed. I make no order 
as to costs. ` 


K.S.. Sead l Petition allowed 
IN.THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. Rayamannar, Chief Justice AND MR. JUSTICE 
VENKATARAMA AYYAR. 


Adusumilli Venkata Gopala Rao aad others i .. Appellanis* 
v. : 
Yerreni Kantamma and others ` .. Respondents. 


Minor—Guardian raising defences bui not eppearing to support them at the hearing—If “ grossly negligent 
to entitle minor to have the decree aga=nst him set-aside. - j 


Limitation—Acknowledgment by father after presentation of creditors petition for adjudication—Effeci—If 
enlarges limitation against sons. ee 


It cannot be said that the fact that certain defences were raised by the mother as guardian ofa 
minor coupled with the fact that eventually she did not adduce any evidence or try to establish those 
defences is itself proof of negligence. If the guardian raises frivolous defences and subsequently is 
convincéd that it was not worth waile proceeding with those defences, it cannot be said that the guar- 
dian would be guilty. of negligence. Before :t can be held that the failure to defend is evidence 
of gross negligence, the Court must be convinced that there were substantial defences to the action 
and nevertheless, the guardian fa:led to advance and establish them. 


_ Simply because an insolvency petition’ had been filed against the father he did not lose his right 
to make.a part payment towards a debt or to acknowledge a debt so as to enlarge the period of limi- 
tation not only against himself but against his sons. ; 

Appeal against the decrze of the Court of the Subordinate Judge, Masulipatam, 
in O. S. No. 1 of 1946 dated 29th July, 1947. 


P. Chenchiah and M. A. Narasayya Chowdhari for Appellants. 
A. Sambasiva Rao and T. Venkatadri for Respondents. ; : 


The Judgment of the Court was delivered by {oe 

The Chief Fustice—The plaintiffs in O. S.“No. 1 of 1946 in the Court of the 
Subordinate Judge of Masuipatam appeal against the decree of the learned Judge 
dismissing their suit brought for setting aside the decree in O. S. No. 33 of 1936 on 
the file of the same Court obtained by the first defendant against them and defend- 
ants 2° and 3. ‘The plaintiffs are the sons of the second defendant. The first 
defendant instituted O. S. No. 23 of 1936 above-mentioned to recover a sum of 
Rs. 14,893-13-6 due under two promissory notes dated 5th March, 1930, executed 
by the second defendant, 7,¢., the fatker of the plaintiffs in her favour for Rs. 8,703-3-3 
and Rs. 605-9-3 respectively . As the father had been adjudicated insolvent, the 
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Official Receiver was also made a party. The plaintiffs were all minors on the 
date of the institution of that suit and they were represented by their mother as their 
guardian. She filed a written statement in which three defences. were raised; 
viz., (1) that the amounts under the promissory notes were borrowed for illegaP 
and immoral purposes, (2) that the promissory notes were barred by limitation so: 
far as the minor sons were concerned because the acknowledgment made thereon. 
by the father was after a petition to adjudicate him an insolvent had been presented. 
and (3) that the rate of interest vas usurious. Though she filed the written state- 
ment she did not appear at the time of the trial in person or by advocate and am 
ex parte decree for the amount as prayed for was passed on 14th August, 1937. The 
plaintiffs’ mother thereafter filed an application for setting aside the ex parte decree. 
The learned Subordinate Judge by his order dated 4th November, 1937, directed 
that the said ex parte decree be set aside on condition of a deposit of Rs. 200 being 
made in Court within ten days of the date of the order and on default of such 
deposit, the application was io stand dismissed with costs. The amount was not 
deposited and the ex parte decre= was not set aside. Soon thereafter, Madras Act 
IV of 1938, came into force and immediately after that the mother on behalf of the 
plaintiffs, applied to the Court for scaling down the debt. Eventually the debt 
was scaled down with the result. that the entire amount payable under the decree 


. Was about Rs. 5,000. After these proceedings, the plaintiffs commenced the present 


suit out of which this appeal arises for setting aside the decree on the gréund that 
their guardian had acted in a grossly negligent manner. . j ! 

In the plaint it was alleged that there was a secret arrangement between the 
second defendant and the brother of the first, defendant under which the second 
defendant promised to amicably settle the suit debt and other debts and on the 
faith of such representation, th= mother of the plaintiffs was induced to remain 
ex parte and to suffer the decree. It was further alleged that the conduct -of the. 
guardian in not defending the suit was recklessly and grossly negligent. 


At the trial the plaintiffs gave up the contention that there was a secret arrange- 
ment between the first defendant’s brother and the second defendant. Therefore 
` all that remained was to determ-ne whether there was gross negligence on the part. 
of the guardian of. the plaintifs’. The only issue framed was whether the 
plaintiffs’ mother who represented” them as their guardian was guilty :of gross. 
negligence and fraud. ` aa . 


The parties did not adduce any oral evidence in the case. The-plaintiffs were 
content to file a copy of the pleadings and other papers in O. S. No. 33 of 19363", 
The learned Subordinate Judge found that the plaintiffs on whom certainly the’ 
onus lay, had not established tiat their mother was guilty of gross negligence or | 
fraud in the conduct of the prior suit and dismissed O..S. No. 1 of 1946. 


The only question which arises in this appeal is whether on the facts appearing 
from the documentary evidenc=, it can be held that the plaintiffs’ mother was. 
guilty of any negligence or fraud. Appellants’ counsel contended that the fact. | 
that certain defences were raised by the guardian coupled with the fact that 
eventually she did not adduce any evidence or try to establish those defences is 
itself proof of negligence. We cannot agree. If the guardian raises frivolous 
defences and subsequently is corvinced that it was not worth while proceeding with 
those defences, it cannot be said that the guardian would be guilty of negligence. 
-Before we can hold that the failure to defénd is evidence of gross negligence, we 
must be convinced that there were substantial defences to the action and never- ` 
theless, the guardian failed to a¢vance and establish them. Let us take the defences” 
which were raised by the plainziffs’ guardian in the prior suit. í 


There is nothing in the pEa that the payments made by the father on the 
promissory note were on 4th March, 1933, two days after the presentation of the 
insolvency petition. “It was admitted that the father was not adjudicated till several- 

„months later: Simply because an iiisolvency petition had been filed against the’ 
. father, he does not lose his rigat to make a part payment towards a debt or to 
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acknowledge a debt so-as tc enlarge the period of limitation not only against himself 
‘but also against his sons. As regards the other ground of illegality and immorality 
itis obvious that from a mere allegation in a written statement, it cannot be assumed 
that the plaintiffs had a good case. At the trial of the suit, the plaintiffs did not 
care to adduce any evidence to show that they.had a substantial defence on this 
‘ground. There is therefore nothing in the evidence to lead us to the conclusion 
‘that the plaintiffs had a goad case, that the guardian knew that they had but did not 
‘take any step to establish the defence. 


As regards the last of the defences based on the provisions of the Usurious Loans 
Act, the matter has become academical because of the application of Madras Act 
TV of 1938 to the case. Itsurely cannot be ‘contended that any relief which the 
:plaintiffs could have obtainéd under the Usurious Loans Act would have been so 
‘large as the relief-which they eventually “obtained under the provisions of Madras 
Act IV of 1938. l 

In the circumstances we entirely agree with the learned Subordinate Judge 
that the plaintiffs have failed to establish gross negligence or fraud: on the part of 
their mother as guardian ia the conduct of the previous suit. The appeal fails and 
is dismissed with costs of tne first respondent. ; bs 

K.S. — . Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. ~ 
‘Speciel Original Jurisdiction.) `» 
_ Present :—MR. Justice SaATYANARAYANA Rao anb Mr. Justice Raja- 
GOPALAN. , $3 : 
Devaraja Shenoy and others .. Petitioners * 

` U. n ` 
‘The State of Madras by Secretary, Legal Department and 
another .. _ Respondents. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951)—Application to a community ` 
which was a religious denomination—How far ultra vires the Legislaturc—Constitution of India (1950), 


t 


Articles 26 and 27—Scope—Gowd. Saraswath Brahmins—If religious denomination. Ses: 


Where a religious denomination like the Gowd Saraswath Brahmin Community residing in a 
place in South Kanara appliec for a writ directing the.State to forbear from enforcing any of the 
provisions of the Madras Hindu Religious and Charitablé Endowments Act of 1951 against the Mulki 
Venkataramana Temple under their management, aS E 


Held: (1) that in the circumstances that the community was undoubtedly a religious denomi- 
mation or at any rate a section of the religious denomination and the protection under Article 26 of 
the Constitution of India, 1950, had been rightly claimed ori behalf of the petitioners. In the light of $ 
the various considerations adverted to in Shirur Mutt v. Commissioner of; Hindu Religious Endowments 
Board, Madras, (1952) 1 M.L.J- 557, the provisions of the impugned Act in so far as they affect the 
autonomy of the exclusive control of the religious denominatio»: should not be allowed to be enforced 
including the provisions relating to notification procedure under section 38 of the Act. 


(2) The levy of contribution-from the temple in so far as it offends against Article 27 of the 
«Constitution was illegal. j ` : 

(3) Following the judgment in Shirur Mutt v. Commissioner of Hindu Religious Endowments Board, 
Madras, (1952) 1 M.L.J. 557, the Act is ultra vifes the Legislature in so far as it tried to apply to 
trustees of the religious denomination that owned the temple. . 
Petition praying that in the circumstances stated in the affidavit filed therewith 

_ the High Court will be pleased to issue a Writ of Mandamus or any other appropriate 
order or Writ directing “tke respondent No. 1 to forbear from enforcing any of the 
provisions of the Madras Hindu Religious and Charitable Endowments Act, 1951 
(Act XIX‘ of 1951) against the petitioners, Sri Venkataramana Temple and its _ 
endowments of Mulki, South Kanara. t 


M. K. Nambiar and M. L. Nayak for Petitioners. 
The Government Pleader (P. Satyanarayana Raju} for Respondents. 
The Court made the following ; 


Orpvrer.—This application relates to Sri Venkataramana Temple, Mulki, 
South: Kanara District and was filed by five of the trustees for the issue of a. Writ 
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_ ‘of mandamus or any otlier appropriate writ or order directing the first respondent, 


the State of Madras to forbear from enforcing any of the provisions of the Madras. 


- Hindu Religious and Charitable Endowments Act, 1951 against the petitioners; 


‘the Sri Venkataramana Temple and. its endowments. The application was filed 


_it.was settled by Court. 


after the new Act came into force. The administration of this temple is governed 
by a scheme framed by the Sub-Court South Kanara, in O.S. No. 26 of 1915 known 
as the Moolky Temple Scheme. There are certain peculiar features regarding 
this temple’ which can be gathered from the scheme framed in that suit which for 
convenient reference is added as an appendix to this judgment as the contentions 
raised turned mostly upon a correct appreciation of the principles underlying the 
scheme.. Under the scheme the general control and the management of the affairs: 
‘of the temple both secular and religious are vested in the members of the Gowd 
Saraswath Brahmin community, residing in Moolkypeta, i.e., the villages of Bappa- 
nad, Karnad and Manampadi. The Vaideekis who are the temple priests are 
excluded frém this. ' The actual management of the affairs of the temple, however, 
has to: be conducted by a council of trustees called Moktessors through a Parpa- 
thyagar (Manager). Five of the Trustees are elected by an electorate consisting 
of every member of the community whose narhe is registered in a book called the 
register of electors which it is the duty of the trustees to maintain. ` The qualifi- 
cations of the electors are enumerated in the scheme as well as the mode of conduct- 
ing the elections. The Council of Moktessors consists of seven members of whom. 
two shall be the senior members for the-time being of the families of U. Srinivasa 
-‘Shanbhogue’and T: Vasudeva Shanbhogue, and the rest shall be elected by the 
general body of electors. Two out of the seven therefore may be treated as here- 
ditary trustees. The responsibility for the due and proper administration of the’ 
trust.is laid on the council of Mcktessors. Provision is made to, elect out of the 
Moktessors two treasurers, and there are other provisions-requiring them to 
meet periodically and providing for the manner and method of conducting the 
business at such meetings. It is unnecessary to refer to these details. The Parpa- 


. thyagar is to be appointed by the Moktessors on a salary of not less than Rs. 75, 


a month. The rights and durizs of the Parpathyagar have been specified in the 
scheme.’ It contains as many as 67 clauses. This scheme was in yogue ever since 


After the new Act came into force on goth September, 1951, the Commissioner 


-for ‘Hindu: Religious and Charitable Endowments by his mernorandum of the“ 
: goth September, 1951 issued an crder stating that the temple of Sri Venkataramana 


"was included in the list publishec by the Commissioner under section 38 of the Act. 


- Attempts were being made to enforce the order under the new Act notwithstanding 


the protests of the trustees. It was therefore apprehended by the petitioners that 
all the provisions of the new Act will be énforced by the Commissioner. The Act’ 


‘was questioned on the ground that it was ultra vires the State Legislature in so far 


as its provisions relate to the petitioners’ temple and its endowments, as the Gowd 
Saraswath Community is ‘a religious denomination which is entitled to protection 
under Article 26 of the Constitution. It is also further claimed that the Board 
chad rfo’right to impose 4 contribution under section 76 of the Act, which is a tax. 
:thé levy of which is prohibited by Article 27.. The notification proceedings and. 
‘the other provisions relating to the control and management of the religious insti-. 
‘tutions were also attacked. It appears, and it is not disputed, that an original. 
petition is now pending in the District Court, South Kanara, O.P. No. 46 of 1950. 
for amending the provisions of the scheme. i 


The-Gowd Saraswath Brahmin Community is undoubtedly a religious donomi-. 
nation or at.any rate a section of a religious denomination. ` Therefore, the protec- 
tion under Article 26 has been rightly claimed on behalf of the petitioners. The- 
effect of classifying the temple and including it in the list maintained under section 
38 is to decide that it is an institution whose income is not less than Rs. 20,000- 
and that the jurisdiction of the Area Committee does not extend to it. It implies. 


- . therefore that all the provisions of the Act are applicable, the provisions relating: 
_ to the settlement of the scheme, the notification proceedings and the control and: 


Ny 
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supervision, the duty to obey all lawful directions and so-on which have been more 
fully set out in our judgment in C.M.P. No. 2591 of 1951.1 As rightly contended. 
by Mr. Nambiar, learned advocate for'the petitioners, the provisions of the Act 
in substance and in effect destroy the Ccommunity’s right of administration. The 
right to appoint, dismiss, suspend and remove trustees is vested in the Commissioner: 
and also the appointment of non-hereditary trustees—vide sections 18 and 39 (2). 
This power to appoint trustees under sections 39-and 41 of the Act can be exercised 
by the authorities concerned notwithstanding that a scheme has been already 
settled which scheme is deemed under the New Act to have been settled under 
that Act in respect of such institution. This institution has among the council 
of trustees, non-hereditary: as well as hereditary trustees. Power is vested under 
the scheme in the religiovs denomination. That power is now taken away. The 
power to remove and dismiss trustees which is vested under the scheme in the 
general body is vested by zhe new Act in the case of the present temple in the Com- 
missioner. The trustees zre under an obligation to obey and carry out all lawful 
directions issued as provided by section 54 and section 45 (b) provides that dis- 
obedience of lawful orders will entail suspension, removal or dismissal of a trustee.. 
The power to fix the fees for archakas and determine their apportionment. as well 
as fixing the standard of scales of expenditure or the dittam is also taken away 
from the trustees and vested in the Commissioner. The budget has to be passed.. 
The surplus funds can be diverted to dbjects other than those of the temple. In 
others words, the effect of zhe Act is to reduce the trustees to the position of servants,. 
the Government and the Commissioner being the masters, as the relationship is. 
nothing more and nothing less. In case of disputes with reference to various 
matters, the determination by the Government or its servants, the decision of the 
Commissicner or the Deputy Commissioner is final. The Act vests the executive: 
with judicial functions and the rights guaranteed under the Constitution have been 
made illusory and nugatory by the provisions of the Act: The trustees cannot 
have any legitimate objection if the Act should have provided for submitting the 
accounts ar budgets for information ; but what they contend is that they should 
not ,be dictated with reference to these matters by an extraneous authority so as. 
to seriously interfere with and destroy the religious freedom that has been guaranteed 
by Article 26. So long as one wants to know what one is doing there may not be a 
serious objection, but when the other party tries to dictate as to what one should 
do, then comes the rub. In the light of the various considerations adverted to by 
us in the judgment in C.M.P. No. 2591 of 19511 we have no hestitation in holding 
that the provisions of the Act in so far as they interfere with the autonomy of the 
religious denomination which owns and has the sole and exclusive -control of the: 
temple should not be allowed to be enforced including the provision relating to- 
notification procedure which vests an arbitrary power in the Commissioner and the- 
Government. to wrest from the hands of the trustees the power to administer the 
‘temple. We have held in C.M.P. No. 2591 of 19511 that the levy of contribution 
under section 76 offends Article 27 and. therefore is illegal. 


Apart from contending on the lines-in which arguments were advanced in the: 
other cases regarding Article 26 which we have already dealt with, on behalf of the 
respondent, one other fundamental objection has been raised and that is that nothing 
serious has-been done by way of infringing the rights of the religious denomination 
as all that was done was tae harmless and innocuous inclusion of the ternple in the 
list maintained under section 38. The learned Government Pleader relied on the 
observations of Fazl Ali, J., in Charanjit Lal Chowdhury v. The Union of India? and 
also a passage from Willis on Constitutional Law and Cooley’s Constitutional 
limitations. He also relied on the decision in Chesapeake and Ohio Railway Company: 
v. William G. Conley. ‘Th2 passage in Willis'at page gt-is-as-follows :~---- - `~- 

“ Who can raise constitutional questions? Who are entitled to raise questions of constitu-- 


tionality ? Any one whose rights are injuriously affected and no one else. It is not enough that the 

Statute is unconstitutional, as to other persons or classes. The person attacking’ the statute must 
1. Since reported in {7952} z M.LJ. 557. * 3. 230 U.S.R. 530. 2° yh 
2. (1951)8.C.J.29 : (1950) S.C.R. 869. ~ i 


aa 
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<ome within the class. A party benefited rather than injured by a statute may not question its 
constitutionality. Ifno attempt is made to enforce a provision, one,cannot attack it ”. s 

To similar effect is the opinion of Cooley in his Constitutitnal limitations, Volume I 
at pages 335 to 341 where the maz-ter is fully discussed. Unlike the case in Charanjit 
Lal Chowdhari v. The Union of India‘ the petitioners are personally aggrieved as trustees 
of the instjtution as- the Endowments Board issued a notice that the temple was 
‘included under section 38, which means that they have taken a definite decision 
‘to apply the provisions of the Act to the temple owned by the petitioners. The 
‘Commissioner did not stop with pious intentions but has taken a step and: perhaps 
a serious step, in deciding to apply the provisions of the Act to the institution. Tt is 
rather. difficult therefore, to accept the contention of the léarned Government 
Pleader that the petition shculd be thrown out in limine on the ground that the ` 
` -petitioners are not persons aggrieved and that there is at present no-danger of the 
provisions of the Act being applied to the temple. We are therefore unable to - 
agree with that contention and the petitioners, in our opinion, are entitled to main- 
tain the petition. The petitioners are entitled to a rule absolute directing the Board 
mot to enforce any of the provisions of the Act which interfere with the autonomy 
-of the petitioners’ institution. ' 


In W.P. Nos. 379 and 380 of 1951 we have held that the sections of the impugnèd, 
new Act, enumerated in detail iù C.M.P. No. 2591 of 1951,” were ultra vires the State 
‘Legislature. The Sri Venkataramana Temple, Mulki, in South Kanara, with 
-which we are concerned in this petition, is analogous to the Sri .Sabhanayakar 
‘Temple at Chidambaram, with which we had to deal in W.P. Nos. 379 and 380 
of 1951.2 In the case of Sri Venkataramana Temple, Mulki, also, there is a judicial 
decision, that the temple and its properties belong to the entire denomination of the 
‘Community resident in Mulki, comprising all ‘the three villages, excluding, of 
course, the Vaidikis, i.e, the priests of the temple. Therefore what applies to the 
‘Chidambaram.temple’ owned by the denomination of Dikshitars should also apply 
to this temple Sri Venkataramana Temple, Mulki, owned by the religious denomi- 
nation consisting of. Gowd Saraswath Brahmins resident in Mulkipetta. It is 
therefore unnecessary to enumerate over again the provisions of the impugned 
Act which are ultra vires the Legislature in so far as that Act applies to Sri Venkata- 
ramana Temple, Mulki, the trustees there6f and the religious denomination that 
owns it. Those sections have already been enumerated? in C.M.P. No. 2591 of 


1951." nt . ; 
The rule nisi must be made absolute. 


3 É The petitioner is entitled to his costs. Advocate’s fee Rs. 250. We certify 

-under Article 132 of the Constitution: that this is a fit case for appeal to the Supreme 

Court. ' Ba 
K.C. —— ` Rule nisi made absolute. 


IN THE HİGH COURT: OF JUDICATURE AT MADRAS. 
i Present :—Mnr. Justice CHANDRA REDDY. 


_“Medikenduri Pundarikakshudu and others i j .. Appellants * 
v. i - 
"Kata Venkayya and another : ... Respondents. 


- Hindu Law— Joint family—Alienation of ancestral property by a member in ordcr to purchase lands elsewhere 
-—When binding on the family. . í : 


If an alienation of ancestral lands by a member of a Joint Hindu family in order to purchas 
dands elsehwere, is not a speculative or risky one but is beneficial or advantageous from the financial 


a 


o- XSA. No. 2411 of 1948. 2 - ; 2and July, 1952. 
1.1 (1951) $.C.J. 29 : (1950) S.C_R. 869. - sions enumerated in (1952) 1 M.L.J. 557 sec- 
2; „Since reported in (1952)-1 M:L.J. 557. . tions 18, 29 (2) and 42 of Madras Act XIX of. 
-—3:--In-G-M.-P.. No--6995-0f 1952-for.clarifi-—-~ 1951-in--so_far—as—they . are-applicable -to-.this 
cation of this Judgment it was held on 11th temple-are also ultra-vires—Editor. _ . 
‘September, 1952 that in addition to -he provi- : í pe Sn a . $ 
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point of view and is calculated to confer a benefit on the estate, the sale must be held to be a valid 
one binding on the members ef the estate. Whether a particular transaction is beneficial to the. 
estate or not varies according to the circumstances of that case. Case-law reviewed. 

Appeal against the decree of the Court of the ‘Subordinate Judge, Guntur, 
in A.S. No. 351 of 1947, preferred against the decree of the Court of the District 
Munsif, Guntur in O.S. No, 188 of 1946. ` TOE te 


` M. S. Ramachandra Rao and M. Krishna Rao for Appellants. 


K. Kotayya for Respondents. 

The Court delivered the following - ats 

JupeMEnT.—This second appeal is filed by the plaintiffs against the judgment 
of the Subordinate Judge of Guntur reversing the decree of the District Munsif, 
Guntur, in their favour. The reliefs claimed in the plaint are a permanent in- 
junction restraining the deendants from disturbing their. possession or in the alter- 
native for possession and alternatively for division of the suit properties and allot- 
ment of four-fifths share-to them. There was prayer for mesne profits also. 


The material facts are these : 'The plaintiffs who were minors at the time of the 
filing of this suit are the sons of the first defendant. The first defendant and the 
plaintiffs constitute a Hindu joint family of which the first defendant is the manager. 
The family owned considerable properties including the suit properties. The 
properties in suit were given to the adoptive mother of the first defendant in lieu 
of her maintenance.’ On the 2nd of February, 1944, the first defendant entered 
into an agreement for the purchase of lands in a village called Kakumanu and 
paid an advance of Rs. 450. He had to get a sum of Rs. 700 from the vendors. 
In order to find the balance of the purchase money he sold the lands in question 
under Exhibit D-2 to the second dezendant on 5th February, 1944 for a sum of 
Rs. 2,000. The lands purchased bythe first defendant were of the extent of 5 acres, 
and 3 cents while the lands sold by the first defendant were of the extent of 3 acres. 
Subsequently the first defendant sold three acres 53 cents and retained for the 
family 1 acre and 50 cents. Shortly after this the plaintiffs instituted the present 
suit represented by their mother as their guardian alleging that the sale by the 
father under Exhibit D-2 in favour of the second defendant was a sham and collusive 
transaction not supported by consideration and that, in any event, the sale did not 
bind their four-fifths share in the family property as it was not for purposes binding 
upon the family. ; 


The first defendant remained ex parte. The suit was contested by the second 
and third defendants, the latter being a lessee from the second defendant. The 
chief defences to the suit are: that the sale was fully supported by consideration 
and was a bona fide transaction and it was binding on all the members of the family 
as it was in the interests of the joint family to enter into the transaction impugned. 


The trial Court upheld the plea of the second defendant so far as the genuineness 
of the transaction was concerned but it agreed with the defendants that the sale in 
question was not one that conferred any benefit on the family and, therefore, not 

‘binding on the plaintiff and decreed the suit for partition and allotment of four-fifths 
share in the suit properties to the plaintiff. The second defendant filed an appeal 
against the judgment of the District Munsif. The plaintiff acquiesced in the» 
finding of the trial Court as regards the payment of consideration and that finding 
has become final. The Sukordinate Judge reversing the decree of the trial Court 
held that the sale in question could be supported both on the ground of antecedent 
debt and benefit to the estate. The plaintiffs who are aggrieved by this decision 
have preferred this second appeal. ` . 


In support of this appeal Mr. Ramachandra Rao contended that the findings 
of the lower appellate Court both as regards the nature of the debt for the discharge 
of which the suit-transaction was entered into and as to the benefit conferred on the 
family cannot be supported. It was urged by him that the debt incurred by the 
first defendant for purchasig the lands in Kakumanu cannot be an antecedent 


debt for the reason that there is no-antecedency in fact, There seems to be great 
60 : 


4. 
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force in this argument, of Mr. Ramachandra Rao. Remembering the shortriess 
~of the interval, between the date of the agreement for the purchase of the lands at 
. Kakumanu and the sale of the suit lands, it seems to be difficult to predicate that 
‘the debt was antecedently imcurred-and there was real dissociation between the 
‘two transactions. In order to support a sale on the doctrine of antecedent debt 
there shold not only be antecedency in time but there should he real dissociation 
in fact. - It is unnecessary to refer to various decisions that have laid this proposition. 
It should also be noted in this connection that at the time when the first defendant 
entered into an agreement for the purchase. of Kakumanu lands he was at the end 
of his personal resources and he must have contemplated a sale of this land for the 
“purpose of discharging the liability. There can therefore be no basis for holding 
‘that the sale. of the suit lands in favour of the second defendant can be validated 
-on the doctrine of antecedent debt. It follows that the finding of the trial Court 
“that the sale in question was effected with a view to discharge an antecedent liability 
-cannot be sustained. f ; ` : -r 


__ This does not however dispose of the second appeal. The question remains 
‘whether the sale can be sustaired on the plea of benefit to the family. It should 
:.be borne in mind in this connection that the suit lands were given to one Rangamma, 
-the adoptive mother of the first defendant, in lieu of maintenance and so far as the 
: plaintiffs’ family is~concerned it was not fetching any income whereas by the 
‘purchase of the Kakumanu lands, the plaintiffs’ family was deriving an annual: 
‘income of about Rs. 170, The land purchased was wet land while the land, which 
-48 now the subject matter of this appeal is dry land. : ae 
“* The main‘contention of Mr. Ramachandra Rao ‘was that the sale of ancestral 
"Tand by, a manager of a joint family in order to purchase lands elsewhere cannot 
‘eoristitute a benefit to the estate so as to be binding on the joint Hindu family and 
‘the sale can be justified only for the preservation or protection of the other properties 
‘of the family. In support of this contention he relied on some decisions of this 
‘Court. In In re Krishnaswami Doss Reddit, Sundara Aiyar, J. expressed the opinion, 
` that the sale by a Hindu fathe> of ancestral property for the purpose of purchasing 
‘Jands elsewhere could not be binding on the family, although it was convenient 
` for better management and was in no way prejudicial to the interests of the joint 
‘family. This view is shared by a Bench of this Court in Subramania Nadan v. 
“Ramaswami Nadan?. It was decided by Wallis, C.J. and Kumaraswami Sastri, J. . 

in Ganesa Ayyar v. Amirthaswant Odayar? that the sale of family lands by a Hindu 
'fathet, some miles away from his place of residence, for the purchase of lands 
“nearer home cannot be‘justified and would not bind the other members of the joint 
Y family. : . . 7 Po To 


‘| Reliance was also placed on behalf of the appellants on the decision of the Privy 


Council in Palaniappa Chetiy v- Sreemath, Devasikhamony Pandara Sannadhi*. In that 
rease it was held by the Privy Council that the shebait of a Hindu temple is not 
rentitled to sell a debattor property for the purpose of fetching an interest larger 
¿than the incorne to be derived from.the property. I do not think that, this last” 
“case-is of much assistance-to the appellant. The observations relied upon by. the 
Learned counsel in support of his contention that the benefit to the estate must be 
-sonly.of':a defensive character and should be calculated to preserve or to, protect 
“the estate occur in the following passage :. Ds 
T EES The preservation, however, of the estate, from extinction, the defence against I-ostile litigation 
‘affecting it, the protection of it cr portions from injury or deterioration by inundation, these znd sech 
ilike things would obviously be benefits.” ; f ` 
But it should not be forgotten that their Lordships have definitely stated that it-is 
impossible to give a precise definition of benefit applicable to all cases and they 
did -not attempt to do so. Further, in that case their Lordships were dealing. with 
-an alienation by a shebait and it cannot be overlooked that there is a real distinction 
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between an alienation by a ‘manager of a joint Hindu family and an alienation by a 
shebait of a temple. In my opinion the powers of a manager of a joint Hindu 
family-are larger than those of a shebait of a temple in this respect. 


In this connection, the dictum laid down by the Privy Council in Hanooman 
Persad Panday v. Mussamat Babooee Munraj Koonwaree?, in dealing with the question 
as to the circumstances under which alienation of joint family properties by a Hindu 
father would bind the estate may usefully be extracted : 

“ The actual pressure on the estate, the danger to be averted, or the benefit to be conferred upon 
it in the particular instance is a thing to be regarded. j 
This passage in the judgment of their Lordships in my opinion does not lend count- 
enance to the contention tkat in order-io validate a sale of ancestral land by the 
father the benefit should be purely of a defensive or protective character. To hold 
so would be to miss the significance of the expression “benefit to the estate”. If it 
was purely of a defensive character, there was ‘absolutely no necessity for the’ ex. 
pression “ benefit to be conferred on the estate” because the actual pressure on the 
estate and the danger to be averted will cover the case of necessity. 


In this connection it may not be out of place to refer to the text on Mitakshara 
dealing with alienation of joint family properties by a Hindu father. The three 
circumstances under which the -sale can be effected are stated to be Apathkala, 
translated as time of distress ; Kutumbartha, i.e., for the benefit of the family and 
Dharmartha, i.e., for pious purposes. The author of the Mitakshara illustrates 
the reference to Kutumbartha by referring to Kuiumba Poshana. The-reference to 
Kutumba Poshana cannot be -aken as exhaustive but-only_as illustrative. If it was 
only a need of defensive character that could validate the sale of ancestral land, 
there was no necessity to lay down the second circumstance, namely, kutumbartha. 
That the benefit to be conferred on the estate is not synonymous with necessity 
is illustrated in a recent case in which there is a marked departure from the view 
taken in the earlier cases that the benefit to the estate should bee of a defensive or 
preservative character. 


In Sellappa v. Suppan?, Venkatasubba Rao, J. who was one of he meber 
of the Bench observed after referring to KERERE Chetty v. Sreemath Devasikhamony 
Pandara Sannadhi? as follows : f 

“To infer from the three instances givén in this passage that the transaction should be of a defen- 
sive nature does not seem warrant=d by the language used. These three instances are given as cases 
of obvious benefit, which seems necessarily to imply, far from suggesting the contrary, that cases of 
less okvious benefit are not to be excluded. Indeed it could be easily conceived what strange ano- 
malies would arise were the restricted view to prevail. To take a familar example, where unproduc- 
tive immoveable property is sold with a view to the investment of the proceeds in this purchase of 
more suitable property,we fail to. see why the, sale should be condemned as not being for a justifiable 
purpose. Other similar cases may-be supposed, in which it would bei in the interests of the copar cnary 
to sell ancestral property with a view to make a fresh purchase.” 


The learned Judge refers to the Full Bench decision of the Allahabad High 
Court in Jagat Narain v. v. Mathuradas* with approval. In the Allahabad case a 
Hindu father sold joint family properties and put it in a bank. A year thereafter 
the bank failed and the question arose whether the sale would be supported on the 
ground of benefit to the estate. The learned Judges held that it was binding on 
the family as the transaction was calculated to confer benefit on the estate and was 
such as would be entered into by a prudent owner of properties. ‘The test propounded. 
by ‘the learned Judges there was ‘whether the transaction was such as a prudent 
owner would enter into. g 


The trend of the recent. cases has been to lean strongly towards sustaining 
such alienations if they were ‘beneficial to’ the family from a financial point of view 
or. advantageous otherwise, as can be seen not only from the cases cited above 
but also the unreported decisions of this Court. 





1. (1856) 6 M.I.A. 393 at 423- 3: (1917) 33 MEI 1: L.R. 44 LA. 147 : 
2. (1937) 1 M.L.J. 422 ; ALR. 1937 Mad. I.L.R. 40 Mad. 709 ) ; 
906, Bote seme ses 4. (1928) LLRs ee All; 969 (RB). `- 
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‘sn. In ‘Appeal Nos. 60 and ‘61’ of 1934, Varadachariar and King, JJ., upheld the. 
alienation of ancestral proper-y by a Hindu father in the following circumstances .+ 
In 1927 certain items: of the joint family properties were sold by. the father of a. 
Hindu joint- family and a portion of the.sale proceeds were invested in the purchase 
of lands for the family and the other portion was utilised for investing in family 
businesses, - In dealing with this.question their Lordships observe that so long as 
the faiher was actuated by a desire to benefit the family, the alienation could not 
‘be said to be an invalid one. The test laid down there by the learned Judge was 
‘one of prudence and benefit to the estate. The learned Judge remarked that in 
the absence of proof that the father’ was not prompted’ by improper motives in 
aliénating the property the-trarsaction should be held to be one binding on the’ 
members of the family. ~ r i l 
`~, In Appeal No. 206 of 1342 another Bench of this Court expressed the same 
opinion .as ‘in. Appeal Nos. 69 and 61 of 1934. ‘There, ancestral lands were sold 
for Rs. 73,000 out of which Rs. 37,000 was applied for buying lands nearer home. 
With regard to the balance it was not proved that it was used for purposes binding 
on the estate. The learned Jucge held that the sale by the father was valid for the 
reason that a good portion was used ‘for buying land. The fact that the other 
portion of the sale price was not proved to-have been used for binding purposes 
did not in the opinion of the learned Judge render the sale an ineffective onc, since 
the purchasers had made bona jide enquiries as to the need for the sale: To the 
same effect is the decision of the learned Chief Justice and Satyanarayana Rao; 
J. in Appeal Nos. 261 and 418 of 1946.. There a Hindu widow . mortgaged 
properties belonging to her hus>and’s estate to discharge a debt which she incurred 
for converting an old house into a terraced house. The question was whether the 
original borrowing was for the Zenefit of the family. The learned Judges following 
the ruling in Sellappa v. Sugpan) and the decision in Appeal Nos. 60 and 61 of 
3944 upheld the transaction as in their opinion it was calculated to confer benefit 
on the estate. `. f . ‘ ` 

Mr. Ramachandra Rac cited the decision in Hemraju. Dattubuva.v. Nathu?; 
as substantiating his contentior. . But I do not think it really lends much support 
to it. .What was laid down there was that the manager of a minor’s estate is not 
éntitled to alienate thè minor’s property for the purpose of enhancing the value 

- of the estate or for the purpose of increasing the income but it would not be safé 
“to hold that a transaction which is not of a preservative or productive character 
‘could not be said to be for the benefit of the minor. From this it is clear that the 
-contention that the benefit should be of a defensive character was repelled; , After 
referring to the several authorities touching the subject, the learned Chief Justice 

‘stated thus : 7 Ya 


“On: the other hand I am not prepared to go quite so far as Mr. Justice Patkar went in Ragho 
v. Zaga Ekoba,® and to say that no -ransaction can be for the benefit of the minor which is not of 
a character, to, protect or preserve property of the minor. It would, generally, I think, be difficult 
to justify a sale not of that charac-er, but I can conceive of cases not of that character in which the 
facts might nevertheless be of such a compelling character that any Court would hold the transactions 
to be for the benefit of the estate, eg. the sale of the land which could not conveniently be cultivated 
with other property of the minor,and the investment of the purchase money in lands which could be 
so conveniently-cultivated, assuming, of course that the price obtained and the price paid, were proper; 
or-the-sale-of lands in-order to raise money to secure irrigation or permar.ent improvement of the 
other lands of the minor ; or a beneficial exchange ; or a case like the one in Nagindas Maneklal v. 
Mahomed Yusuf* where it was necessary to sell in order to prevent the destruction of the property.” 


.2.21.do not think that these observations give any support to: the proposition that 
in no case can a sale of ancestral lands would be justified except it be for the pre- 
servation or- protection of that estate. If the sale is really beneficial and advan- 
tagéous to.the estate ‘I do no: find any reason why it should not be upheld. ~ 


‘ ` The. Patna High Court. seems to have taken the same view that is expressed 
_ by this Court in Sellappa v. Suppan* in Baijnath Thakur v. Surwan Chowdhury®, where 4 


¿ -1e (1937) 1 ML. J. 422: ILR. 1937 Mad. (1928) J.L.R. 53 Bom. 419. 
06 ae - - (1921) LL.R, 46 Bom. 312, HES 
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mortgage by the manager o? a joint Hindu family in order to purchase lands for the 
benefit of the family was held.to be binding on the family. , : 


, „On a consideration of zhe decided cases and the textual authority bearing on 
the subject, I have reached the conclusion that if the transaction is not a speculative 
or risky one but is beneficial or advantageous from the financial point of view and 
is calculated to confer a benefit on the estate the sale must be held to be a valid one 
binding on the members of the estate. Whether a particular transaction is beneficial 
to the estate or not varies according to the circumstances of that case. aa! 


In these circumstances I hold that-the view of the learned Subordinate Judge 
that the sale conferred a benefit on the family and is consequently a valid one 
binding on the plaintiffs is a sound one and cannot be set aside. 


"77 The result is that the decision of the lower appellate Court is confirmed and the 
second appeal is dismissed. The respondent will get two-thirds of his costs through- 


out.” No leave. ; 
K.S. © ' — j Appeal dismissed: 


. IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
. PRESENT :—Mr. Justice SATYANARAYANA RAo AND MR. Justice RAJAGOPALAN. 


C. S. Hajee Mohamed Ibrakim & Co., Erode sa Applicant* 
se e v. , 
The Commissioner of Excess Profits Tax, Madras .. Respondent. 


\ 

` Excess Profits Tax Act (XV of 1940), section 10-A—Formation of partnership consisting of some of the 
partners of old firm—Inference that maiz purpose was to avoid or reduce liability to excess profits tax—Propriely. `` 

` It is the right of every individual to enter into a partnership, to get it dissolved and to constitute 
new partnerships and merely because a, partnership happened to be dissolved and two new partner- 
ships though it be to carry on the same kind of business were brought into existence at a time when 
the Excess Profits Act was in force, from that circumstance itself it cannot be inferred that the motive 
and object of the persons so acting was to avoid the liability for excess profits tax. It cannot be said 
in such circumstances that there was a continuity of the business of the old partnership by the new 
partnerships. If an existing parmership is dissolved and one of the partners goes ‘out of the 
business, altogether and the remzining partners split up the business and constitute two distinct 
partnerships though carrying on the same kind of business, it wou'd undoubtedly constitute a 


break in the continuity of the business. 

_ Case referred to the High Court by the Incometax Appellate Tribunal, under 
section 66 (2) of the Indian Income-tax Act, 1922, (Act XT of 1922) as amended by 
section, 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939) in R.A; 
Nos, 294 and 295 of 1948-49 of Madras Bench on its file :— 


T. M. Krishnaswami Aypar for M- Subbaraya Ayyar for the Applicant. 


| C» S. Rama Rao Sahib for the Respondent. i 
_ -- Judgment of the Court was delivered by : 
©. Satyandrajana Rao, J.—Under section 66 (2) of the Indian Income-tax Act the 
following question was referred to this Court for decision by the Appellate Tribunal; 
vig. ae ee ar . ae: 
- “ Whether- on the facts and circumstances of this case the dissolution of the firm of “Hajee 
Mohammed Ibrahim and Company in 1941 and the formation of two partnerships each consisting 
of two of the partners of the old firm at Erode and Salem were entered into with the main purpose of 
avoiding or reducing liability to excess profits tax.” , : 
The question referred to us has to be decided with reference to the language 
of section 10-A of the Excess Profits Tax Act. It provides that if the Excess Profits 
‘Tax ‘Officer is of opinion that the main purpose for which any transaction or trans- 
actions . was or were effected was‘ the avoidance or reduction of liability to excess 
profits tax, he may with the prévious approval of the Inspecting Assistant Commis- 
sioner make such adjustments as respects liability to excess profits tax as he considers 
Appropriate, so as to counteract the avoidance or reduction of liability to excess 
profits tax, which would otherwise be effected by the transaction or transactions. 





_..# Case Referred No. 98 of 1954. Fes at 7th April, 1952, < 


490 NOS See THE MADRAS-LAW JOURNAL ‘REPORTS. _ [r952 


There was originally a Srm which carried on business at Erode and Salem 
under the name and style of C- S. Hajee Ibrahim & Company. Its business con- 
sisted of purchase and sale of clothes and fancy goods. It consisted of six partners 
(1) ©. S. Hajee Muhammad Ibrahim Rowther, (2) C. S. Hajee Abdul Majeed 
Rowther, (3) P. K. Mohamad Yusuf Rowther, (4) C. K. E. Mohamed Hanifa 
Rowther, (5) A. C. K. Shaik Atdul Kadir Rowther and (6) P. K. Mohamed Habib 
Rowther. Of the six, Mahamed Habib Rowther (No. 6.) retired from the 
partnership on 22nd January, 1941. By reason of the dissensions between the 
partners in December 1941, the £rm which then consisted of five partners was dissolved 
under a-deed of dissolution of partnership dated 15th December, 1941. Out of the 
five partners, Mohamed Yusuf Rowther was paid his share of the capital and profits 
in the business after debiting his drawings. It amounted to a sum of Rs. 7,415-3-0. 
‘The remaining four partners -ormed themselves into two partnerships of two persons 
each. Hajee Abdul Majeed Rcwther and Muhamed Hanifa Rowther agreed under 
a deed of partnership, dated 13th December, 1941 to carry on business under the 
name and style cf C. S. Hajee Abdul Majeed and Company at Salem. On the 
same day there was another partnership between Hajee Mohamed Ibrahim, Rowther 
and A. C. K. Sheik Abdul Kadr Rowther, who under another deed of partnership 
agreed to carry on business at Erode under the name and style of Hajee Mohamed 
Ibrahim and Company. In zhe deed of dissolution it-was provided that the partners 
who entered into the’ ew parmership to carry on business at Erode should take 
the assets and liabilities as stated in schedule A attached to the deed of dissolution. 
This schedule A shows the value of the stock on hand at Erode as well as other 
assets of the partnership, inc_uding the outstandings. Similarly, Schedule B shows 
the, assets and liabilities allottel to the new partnership which agreed to carry on 
business at Salem. -Under -he new deeds of partnership it was agreed that the 
capital which has been entered in the personal account of each partner should 
‘be treated as the capital of -he business and if any further capital is required the, 
partners should contribute ind-vidually. The shares of the partners in the Salem 
partnership were 18 shares cf which Hajee Abdul Majeed Rowther had ten shares 
and Mohamed Hanifa Rowther had eight shares. ‘In the Erode partnership firm 
the shares were : Hajee Monaamed Ibrahim 32 shares out of 49 and Sheik Abdul: 
Kadir Rowther 17 out of 49. ‘These partnerships commenced to carry on business 
immediately after the partnzrships were brought into existence and in the fourth 
chargeable accounting period -he new firms earned profits of Rs. 32,289 in respect 
of Erode partnership and Es. 26,817 in respect of the Salem Partnership. 
Before dissolution the net 2xcess profits of the old firm were only Rs. 803.. The 
Excess Profits Tax Officer issued a notice urder section 10-A on 22nd July, 1946 
stating that as there was no break between the dissolution of the old firm and the. 
commencement of the busines: of the new firms he proposed to treat the business 
carried by the new firms as merely a continuation of the business of the old firm 
without any break especially -vhen the capital required by the new business was 
found from the old business znd as the two firms carried on the same kind of business 
as the old firm. ‘This view wes finally upheld by the Appellate Tribunal. | 


__ The reason given in the deed of dissolution of partnership was that there were 
dissensions between the par:ners and therefore the partnership had to be dissolved 
and new partnerships had io te constituted after one of the five remaining partners ~ 
agreed to go out of the btsimess by taking the balance of his capital and profits. 
outstanding in the old partnership. In proof of these dissensions and the conse- 
quent arbitration by two persons, one of whom subsequently was appointed as 
District Judge—a statement cf one of them, Hajee Chellakani Rowther, was filed 
before the Excess Profits Tax Officer. He stated in that statement that as the part-. 
ners in C. S. Hajee Mohamed Ibrahim and Company were having quarrels and in. 
order to have a peaceful divis on of the Erode and Salem firms, they had him and 
the other gentleman who was an advocate at Trichinopoly as arbitrators and effected 
division and that the reason fcr the division was only dissension among them. The 
Appellate--Fribunal-while -adverting: to -this statement thought that that statement 
“by itself did not conclude the matter and that it was the duty of the assessees.to have 
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:examined the other arbitrator who became ‘a District Judge or, at any rate, they 
‘should have obtained an affidavit from him supporting the statement of Chellakani 
Rowther. In view of this missin they were not inclined to accept the case of 
-arbitration and consequent dissolution of the firm. They further ‘added as reason 
for their conclusion that there-was no fresh capital for the business of the new part- 
-nerships and that there was no break in the business either at Erode or at Salem. 
‘On these grounds they confirmed the view taken by the revenue authorities. 


In our opinion the Tribunal ‘approached the case from a wrong perspective 
‘altogether. As has been.decided in this Court in Referred Case No. 64 of 1946 
.the burden of establishing that the.transaction in question is within the mischief 
of section 10-A of the Act is undoubtedly. on the Department and it is for them to 
establish by cogent aid convincing evidence that there were circumstances which 
point to the conclusion that the main purpose of the transaction was to avoid or 
reduce the liability to excess profits tax. This view-is also supported by the decision 
in Gangha Sahai Umrao Singh v. Commissioner of Excess Profits Taxt and in Dixon and 
Gaunt Limited. and. James Hare Lid. v. Commissioners of Inland Revenue?. The Depart- 
ment made no effort to place any circumstance to establish that the main purpose 
of the transaction was to avoid or reduce the tax. All that is urged and which 
has also_béen ‘stressed before me by Mr. Rama Rao Saheb, the learned’ Advocate 
for the Income-tax- Commissioner, was the time factor and the result, meaning 
‘thereby that if a transaction was brought into existence after the Excess Profits Tax 
Act came into force and when it continued to operate and if the result of the trans- 
„action was in fact to avoid or reduce the tax, it must be presumed that the trans- 
„action was within the mischief of section 10-A.of the Act. This argument, if 
accepted, would practically shift the burden of proof in every case to the assessee, 
for the section can only apply to transactions which are brought into existence 
„either after the Act came into force or even before the Act came into force when it 
‘‘was fairly well known that the Act would be passed. It would be impossible to 
conceive of any case, applying that test, which would not fall within the purview 
of the section. It is not enough, in our opinion, for the Department in order to 
discharge the onus on them to establish merely that the transaction’was one which 
came into existence after the Act came into force. There should be additional 
circumstance .or circumstances which would point to the conclusion that the object 
with which the parties entered into the transaction and the main object was to 
sayoid the "tax or to get it seduced. In the present case the other circumstances 
-point to the contrary conclusión rather than supporting the view of the 
.department. That there were dissensions was recited in the deed of dissolution 
:of partnership’ and was also proved by the statement of Chellakani Rowther. 
‘Jt is‘ difficult to understand what the Tribunal meant when it said this 
cstatément of Chellakani Rowther did not by itself conclude the matter. If the 
‘department thought that this statement was not credible it was up to them to have 
examined the other arbitrator who is now in Judicial service as a District Judge. 
.No effort was made on that behalf. On the other hand the blame was thrown 
‘on the assessee for not examining him or for not even obtaining an affidavit from him. 
.The fact of dissensions.and of consequent arbitration, in our opinion, is amply’ esta- 
blished by the evidence on record. : 


`- The. objection that there was no fresh capital and that there was no break 
in‘the continuity of the business is unfounded. The capital, as stated above, 
-of each of the partnerships was as stated in the deed of dissolution the capital which 
‘was credited to the personal account of each of the partners as per the schedules 
appended to the deed of dissolution. Provision was made for bringing in fresh 
capital by. the-individual partners whenever it was needed. As regards the break 
in the continuity..of the business, if an existing partnership is dissolved and one of the 
partners goes. out of the business altogether and the remaining partners split up 
the business at the two places and constitute two distinct partnerships, though 
of course to carry on the same kind of business, it would undoubtedly constituté 
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a break in the. continuity of the business and itis impossible to agree: with the 
‘conclusion that there was a cor-inuity of the business of the old partnership by these 


‘new partnerships. It is the rizht of every individual to enter into a partnership,- 


‘to get it dissolved. and to constitute new partnerships.and merely because the part- 
-nership happened to be dissolved and the new partnerships were brought into 
„existence at a time when the Excess Profits Tax Act was in force, from that circum- 
stance. itself it cannot be inferred that the motive and object of the person so acting 
was to avoid the liability for excess profits tax. 


We are therefore of opiaica that the question referred to us must be answered 
“in the negative and in favour of the assessee. The assessee has succeeded and is 
‘entitled to costs which is fixed zt Rs. 250..- | . 7 
o KS. i ye Y Reference answered in favour of assessee. 
_ ÍN THE HIGH COURT OF JUDICATURE AT MADRAS. 


: -PRESENT :—Mnk. Justice GovinpA Menon. 


“Aravamudha Chettiar i l aw Petitioner" Sf 
ae ve i BW ` 
M. Abdul Khader Rowther .. Respondent. ~ 


© Madras Buildings (Lease and Rent Control) Act (XV of 1946), section 7 (A)—(Introduced by Madras 
“Act VIII of 1951)—Applicability to chpeels against order of Controller evicting for default in paymemt of rent, 


During the pendency of an appzal against an order made by the Rent Controller for eviction 
‘as a result of non-payment of rent the appellate authority has power to condone the non-payment 
by acceptance of rent. An appeal is a continuation of the proceedings in the Court of first 
instance and the appellate tribumal zan condone the default for non-payment of rent. 
Petition under section 115 of Act V of 1908 and Article 227 of the Constitution 
praying that the High Court will be pleased to revise the order of the District Court, 
‘West Tanjore, dated 20th August, 1951 in O.P. No. 55 of 1951 (C.M.A. No. 5 of 
1951, Sub-Court, Kumbakonam and R.C.A. No. 158 of 1950 Rent Controller, 
Kumbakonam). ` í ` 
~ K. Raman for K: S. Desizar: for Petitioner. 
Respondent not, represented. 
The Court delivered the fellowing 


:  Jupement.—Both the lower Courts have held that during the pendency of an 
‘appeal against an order mace->y the Rent Controller for eviction as a result of non- 
‘payment of rent, the appellate authority has no power to condone the non-payment 
` by acceptance of rent. ‘The proviso added to section 7, sub-section 2 of the Madras 
‘Buildings (Lease and Rent Control) Act states that when an application for 
eviction.is made on the grcurd of the tenant’s default to pay rent in time, if the. 
‘Controller is satisfied that zhe default to pay rent was not wilful, the Controller 
‘may give the tenant a reascnéJle time not exceeding 15 days to pay or tender the 
rent due by him to the landlord upto the date of such payment or tender. This 
shows that the Controller has got to explain for the non-payment of rent and thereby 
condone the temporary defautt om the part of the tenant. If such condonation 
js made, then, the application by the landlord will be dismissed. x 


_ Mr. K. Raman relies upon section 7-A introduced by Madras Act VIII of 
1951 for the contention that this power vested in the Controller can be exercised 
also by the appellate Court in an appeal from the order of eviction made by the 


‘Controller. Thus his argument is to the effect that even after an order for: 


eviction has been made by tke Controller for non-payment of rent, if the tenant 
is able to-satisfy the appelat= Court that the non-payment was not due to any 
-wilful neglect on his part, it is open to the appellate Court to condone the default 
and allow the tenant to pay the rent. For this purpose, he relies upon the decision 
Satyanarayana v. Venkatarattanma1. ‘The facts of this case are somewhat similar to 

- .¥Givil Revision Petition No.-15$7-0f-1951.- ----— nee == =u =- - 8th July, 1952, 
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what: we have ‘to consider here and thé question which was considered by the: 
learned Chief Justice and Somasundaram, J., was whether under the circumstances 
of that case, section 20 of the Act applied and the learned Judges came to the 
conclusion .that section 29° applied. If section 20 applied," it may be said ‘that, 
during the pendency of the appeal. the order for eviction cannot be deemed to be 
final. It is common ground that an appeal is a continuation of the ‘proceedings 
in the Court of first instance and I am of opinion that the proviso can be made 
applicable to the facts of the present case. JI therefore set aside the order of the 
lower Court and direct that the default for non-payment of rent be condoned. 
There will be no order as to costs. ; 


K.S. — ` Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE VENKATA- 
RAMA AYYAR. Hs j 


Council of the Institute of Chartered Accountants of India .. Forwarding Authority* 
The Commissioner of Income-tax, Madras __ “. Complainant’ ~~ 
; On 3 ` _ i 
G. M. Dandekar of Messrs. M. K. Dandekar and Company, DA pa Mi 
Chartered Accountants, Madras a. Respondent. 


Chartered Accountants Act (XXXVII of 1949), Schedule, clause (g)—Auditor signing for an assesste in 
income-tax——Extent of duty—Negligence-—Effect, het 


No doubt in auditing the accounts of a Joint Stock Company the auditor has a duty “to probe 
into the matter ” and investigate whether the accaunts were correct, as in such a case.the audit is 
intended for the protection of the shareholders. But in the case of audit relating to the accounts 
of individuals the auditor acts only for these individuals arid it is his duty to act on their instructions, 
and to audit the accounts produced by them ard prepare statements from them. He is undèr an J 
obligation to them to perform the auditing with due skill and diligence and if he does that it js dificult 
to see what further obligation he Las in the matter and in favour of whom. The position of chartered 
accountants representing income-tax assessees is similar to that of advocates, representing parties 
in Court and their obligations are similar to those of advocates. 


The accountant is under a duty to prepare and present correct statements of the accounts of the 
assessees and he should, of course, neither suggest nor assist in the preparation of false accounts. But 
he is under no duty to investigate whether the accounts produced to the assessees are correct or not. 
That is a matter for the decision of the Incame-taz Tribunals. Where an auditor states that the, 
balance sheets represented the correct positicn according to the accounts of the assessees, it cannot 
be said that the auditor owed a duty to the Income-tax department or to himself to investigate the 
truth and correctness of the accounts of the assessees and-not merely to act as their post office in trans- 
mitting them, Therefore no question of negligence arises by reason of failure to investigate. i 

It is essential that charges of this nature should be made with promptitude. eee 


' Case forwarded to the High Court under section 2r of the Chartered Accouri- 
a Act of 1949 by the Council of the Institute of the Chartered Accountants ‘of 
ndia. : i 
__ R. Ramamurthi Aiyar, Advocate for the Council of Chartered Accountants of India z 
` A. Sundaram Ayyar for C. 5. Rama Rao Sakib for the Secretary to the Government 
of India (Ministry of Finance). d ; Y 
T. V. Viswanatha Iyer and C. R. Patiabkiraman for Respondent. 


The Judgment of the Court was delivered by 


Venkatarama Ayyar, J.—This is a reference under section 21 of the Chartered 
Accountants Act (XXXVIII of 1949). The respondent is a partner in a firm’ 
of Chartered Accountants. Messrs. A. Mohamed & Go. area firm of merchants- 
"carrying on business in hardware in the City of Madras and they entrusted the work 
of auditing their accounts ard preparing income-tax returns to the respondent’s: 
frm. ‘The complaint, against the respondent is that he performed this work: 
negligently. ; - ` ; 


te a 


It appears from the assessment order dated gist October, 1944, that Messrs. 


A. -Mohamed and Company had considerable business’ in blackmarket and 
: 


* Referred Case No. 57 of 19510 - `. f aa . ` toth April, 1952.. 
61 . 
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maintained two sets of accounts—rsgular day books and ledgers for the open market: 
transactions and a separate kcok for the blackmarket transactions. While the 
former accounts contained entries showing daily transactions the latter contained 
only ‘consolidated entries made at the end of each week, of all the transactions of 
that week. At the end of the financial year all the weekly entries in the separate . 
account wêre totalled up and tkese totals were entered in the regular accounts. 
For the year in question, 1945-42, the entries thus carried into regular account 
books show purchases of the vate of Rs. 97,403-7-6 and sales of the value of 
Rs. 1,69,766-7-6, . : ; - 
The respondent examined caly the regular account books of the assessees 
and prepared the statements and :ncome-tax return on the basis of those accounts. 
All the statements were signed by him and there was also an endorsement at the 
foot of the balance sheet that it was “ verified and found to be correct.” The 
profit and loss statement as drawa up by the respondent contained under the heading 
“ stocks ” the following entry : Recorded in a separate book Rs. 97,403-7-6". anid: 
under’ the heading “sales” ths following entry “ Recorded in separate book 
Rs. 1,69,766-7-6”. The incometax return was signed by the assessees and the 
respondent forwarded the same and the statements prepared by him to the Income- 
tax Officer, with a covering ‘et<¢r dated 11th July, 1944. Therein he stated -aş 
follows :— j : oe! 
“ To ; 
The Income-tax Officer, 
Special (Central Cirsle), Madras. 5 . 
Sir, . 
Reference—G.J. No. 519, Income-tax and E.P.T. Assessment 1944-45—Messrs. 
A. Mohamed and Company. , 
We have examined the books cf accounts of Messrs. A. Mohamed and Company, Hardware 
Merchants, Madras, for Samvat year 299 ended 29th October, 1943 and beg to report as under :— ` 
Books examined :— 
(1) Rokad—cash—and day 200k, 
(2) Khatavahi—ledger. 
- (3) Jinna Nondth—purchas= jzurnal. 


(4) Udhar Nondth—sales journal and account books pertaining to property income pur- 
chases, and sales, vouchers, invoices, bank pass books. 


and again ‘ The books of accoz=ts are kept in the Gujarathi style in the usual course of business 
ane the statement and schedules prepared therefrom represent in our opinion correct income of the 
rm. 

On receipt of the return and the statements mentioned above, the Income- 
tax Officer called upon the assessees to produce their accounts and on examining 
them he found several discrepancies the most important of which’ was the differerice 
between the sales as entered ix the regular accounts and the sales as shown in the 
statements, On 23rd August. 1944, he wrote to the respondent for an explanation 
of this difference. On 2rc October, 1944, the respondent replied that the 
difference was io be accounted for by the sales entered in the separate book and, 
it was added that there were “unfortunately no details” for those sales inthe account 
book. The Income-tax Officer held that the separate accounts were inaccurate 
and unreliable. He accordinzly proceeded to assess the profits made by the assessee 
in the blackmarket transactinaz on estimate and computed the same.at Rs. 3,50,000 
and determined the tax pavaEle on the basis of that figure. This assessment was 
finally confirmed on goth July, 1947. - : Oe 


On these facts the Inccme-tax Department took up the matter against the 
respondent, and filed a complaint against him on 6th January, 1951, charging him 
with gross negligence in tke discharge of his duties. Their contention is that the 
statements of the respondeat in his letter dated 11th July, 1944, that the account 
books of the assessees were mz=intained in the usual-course of business and-that the 
income received by the firm <3 shown in the statement was correct were erroneous. 
and could easily have beer: cscovered to be erroneous by a proper investigation. 
They also contend that the explanation given by the réspondent in his letter dated 


~ 
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and October, 1944, is equally erroneous and could have been avoided if he had 
acted with due diligerce. - i i 


Notice of this complaint was given to the respondent, He filed a statement 
in which he pléaded that he prepared the return and the statements only on the 
basis of the accounts produced before him by the assessees, that he acted throughout 
only as their representative, that he had no personal responsibility in the- matter 
and that he was not guilty of any negligence. The matter was enquired into by 
the Disciplinary Committee who held that the charge of negligence was made out 
and that the respondent was guilty under clause (g) of the schedule of the Act. 
The matter comes up before us on reference under section 21 of the Act. 


The point for decision is whether bn the facts above-mentioned the respondent 
can be held to be guilty of gross negligence. - There can be no negligence unless 
there is a duty cast upon the person to do a particular act and he fails to do it, 


It is, therefore, necessary to ascertain what the duties of the respondent 
are as the auditor of Messrs. A. Mohamed and Company. It: is contended 
by the respondent tha: when an assessee engages him for auditing his 
accounts and preparing the incoms-tax returns for him, this duty is only te 
prepare the statements ọ3 the basis of the accounts produced by the .assessee 
and that he is under no obligation to go further. and enquire whether the 
account books maintained by the assessec are reliable. “The view taken by the 
Disciplinary Committee is that the respondent had not discharged his duty by 
merely preparing the abs-racts from the accounts of the assessees, that it was, 
further, his duty “ to probe into the matter ” and investigate whether the accounts 
were correct. That such would have been his duty if he was auditing the accounts 
of a joint stock company, we do nct doubt. In that case the audit is intended 
for the protection of the shareholders and the auditor is expected to examine the 
accounts maintained by.the Directozs with a view to inform the shareholders of 
the true financial position of the company. The Directors are in the position 
of trustees in relation to th2 shareholders and in auditing the accounts maintained 
by the Directors the auditor acts in the interests of the shareholders who are in 
the position of beneficiaries. The auditor is, in such a case, under a clear duty to 
“ probe into the transactions ”-and report on their true character. It was so 
held by Lord Alverstone, C.J., in Re London Oil Storage Company, Ltd. v. Seear 
Haslack and Company, Dicksee on Auditing, page 781, 10th edition, wherein he 
observed :— i : 


“That he must exercise such reasonable care as would satisfy a man that the accounts are genuine, 
assuming that there is nothing to arouse his‘susvicion of honesty and if he does that he fulfils his duty; 
if his suspicion is aroused, his duty is to ‘ probe the thing to.the bottom’ and tell the Directors of it 
and get what information he can.” i 
Vide also the observations in In re London General Bank?, in In re K ingston Cotton 
Mill Co.? and in -In re City Equitable Fire Insurance Company, Lid. ` 


But the question is whether there is the same duty when the auditing relates 
` to the accounts of individuals. : -In those cases the auditor acts only for those indi- 
viduals and it is his duty to, act on their instructions, and to audit the accounts 
produced by them and prepare statements from them. He is under an‘ obligation 
to them to perform the auditing with due skill and diligence and if he.does that 
it is difficult to seé what further obligation he has in the matter and in favour 
of whom. Mr. Ramamurthi Iyer, the learned Advocate for the-Council contended 
that the respondent was a representative of the assessee in the income-tax proceedings; 
zhat his position was analogous to that of ari Advocate appearing for a party in 
Court and that he ownd a duty to the Income-tax Department to act fairly in 
the presentation of the case of the assessecs. We agree that the position of Chartered 
Accountants representing the income-tax assessees is similar to that of Advocates 
representing parties in Court and that their obligations are similar to those of 


` 


1. (1895) 2 Ch. p. 673. 3. (1925) Ch. p. 407. 
2. (1896) 2 Ch. p. 279. < o 7 
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Advocates. But what are the obligations of the Advocates? They are bound 
to act strictly within the instructions of their clients ; they are under-a duty not 
to misrepresent facts or to mislead the Court and they should be- no parties in any 
manner to setting wp false defences but they are under no obligation to suspect 
their clients yor to investigate wketner their case is true or false. It is.a matter for. 
the ‘Court to decide and not for the Advocates to “ probe into.” In like manner 
the accountant is under a duty to prepare and present correct statements of the 
accounts of the assessees ; and he should, of course, neither suggest nor assist in the 
preparation of false accounts. Bet he is under no duty to investigate whether the 
‘accounts produced by the assessees are correct or not. That is a matter for the 
decision of the Income-tax Tribunals. Judged by this standard the question is 
whether the respondent has said or dons anything which can be held to be a breach 
of his duties as aforesaid. 


_ The points that have been urged against him are the following :—- 

1. In his letter dated 11th July, 1944, the respondent stated that “ books 
of accounts are kept in the Gujarathi style in the usual course of business.” It is 
argued that this statement is incorrect because it has been found that the account 
books are imperfect and unreliable. But the statement of the respondent ‘only 
means that the entries in the account books were made at about the time when 
the transactions todk place or shortly thereafter and that is what they purported 
to be. It has not been found by the Disciplinary Committee that the entries in 
the regular account books were not made in the usual course and indeed ‘the 
Income-tax Officer accepted them as correct so far as they went. The opinion - 
of the Committee that the accounts were not kept in the usual course of business 
is based on its finding that those account books were not complete. ' But they do 
not for that reason cease to be aczounts maintained in the usual course of business: 


2. In the letter dated 1rth July, 1944, the respondent stated that: “the 
statements and schedules prepared therefrom (from the accounts) represent, in our 
opinion, correct income of the irm ;” and he also endorsed on the balance sheet 

that it was “ verified and found correct.” It is argued that it would be impossible 
to make a correct determination of the profits made by the assessees without a 
proper examination of the separate book ; that the Income-tax Department has 
in fact found that the statement prepared by the respondent were incorrect and 
that, therefore, he must be keld to have acted negligently i in passing on the figures 
from the accounts without making an independent investigation. It is also added 
that the reference to separate book in the profit and loss statement is misleading 
as it suggests that the book was also examined. But if the duty of the respondent 
was only to prepare a correct statement from the accounts of the assessees and 
not to investigate whether these accounts are correct or not this charge must fall , 
to the.ground. The respondent did not state that the figures mentioned in-the 
statement represented the real profits made by the assessees. He only stated that 
the balance.sheet represented the correct position according to the accounts of the’ 
assessees. 


Nor is there any ondan for the suggestion that the reference to the separate 
books in the profits and’ loss statement was misleading. It represents only the 
entries in the separate book carried forward into regular account books which had 
been examined by the respondent. {ín fact the letter clearly mentions what _all 
accounts had been examined by the respondent and this.is not one of them. - 


g. Finally it was stated that in his letter dated and October, 1944, the res~ 
pondent gave an explanation that the differences between sales mentioned in the ~ 
regular account books and those shown in the statements was to be accounted 
for by the sales entered in the separate book and that this explanation was found 
to be false, and that the -espondent was negligent in passing on the statement of 
‘his client without satisfying himself whether it was correct or not. But if he was 
only ‘acting as the represertative of the assessee, he was under a duty to place 
their representation before the Income-tax Authorities and Bist is all that was done 
by the respondent in his letter dated and DSN 1944. eh ae ies 
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` There.is no charge against the respondent that he connived at the assessees’ 
putting forward a false statement or-that he had in any manner associated himself 
with the attempt of the assessees to mislead the department. Fhe charge is that 
he owed a‘duty to the department, to himself investigate the truth and correctness: 
of the accounts of the assessees and not merely to act as their post office in trans- 
-mitting them. We do not agree that the respondent is under any such duty to the 
department and therefore no question of negligence arises. 


< Before concluding we think it is necessary to comment on the inordinate delay 
in the institution-of these proceedings. The statements complained of were made 
on 11th July, 1944 and anc October, 19443 they were found to be unacceptable 
by the department by its order dated grst October, 1944 ; the assessment proceedings 
were themselves finally closed on goth July, 1947, and this complaint is filed on 
hth January, 1951. It is essential that charges of this kind shguld be made with 
-promiptitude. . 


In the result we hold that the respondent is not guilty of any conduct which 
rendérs him unfit to be a member of the Institute. There will be no order for 
costs in this reference. 


KS. ° . = | Reference decided in favour of respondent. 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
l PRESENT :—MR., Justice RAMASWAMI. 
Rengaswami Naicker f i .: Petitioner® 
v. i - ; 
Muruga Naicker R .. Respondent. 


Criminal Procedure Code (V of 1898), section 540—Scope—Power of Court to summon Court witness. 


Under section 540, Criminal Procedure Code, a Court has unrestricted powers of summoning 
a witness, The only restriction is that this power should not be exercised to save parties from trouble 
and expense. K. V.R. S. Mani, In re, (1951) 1 M.L.J. 184. Subject to this, it is not only the pre- 
rogative but also the plain duty ofa Court to examine such of those witnesses as it considers absolutely 
necessary for doing justice between the State and the subject. -It would not be an improper exercise 
of the powers of Court under section 540, Criminal Procedure Code, merely because the evidence 
taken supports the case of the prosecution and not that of the accused. Narayanan Nambiar, In re, 
(1941) 2 M.L.J. 787. i 
A just decision under section 540, Criminal Procedure Code, does not mean a decision in favour 
of the defence. Kesava Pillai v. Emperor, (1929) 57 M.L.J. 681.. : 


The only rules, which the Magistrate must bear in mind when examining Court witnesses are 
(1) that the prosecution and the accused are both equally entitled to/cross-examine a Court witness 


and (2) that if the evidence of a Court witness is prejudicial to the accused, opportunity to rebut 


the evidence so given must be given: to the accused. 
_ Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to-revise the order of the Court of the Stationary 
Sub-Magistrate, Kulitalai, dated 1st May, 1952, in G. C., Nos, 839 of 1950 and 840 
of 1950 respectively. i ‘ 
[The Court ordered nctice to Public Prosecutor.] 
K. Venkataramani and G. Ramanathan for the Petitioner. 
The Public Prosecutor (V. T. Rangaswami Atyangar) for the State. 


The Court delivered the following 

Jupoment.—These are two Criminal Revision Petitions, which have been 
filed against the orders made by the learned Stationary Sub-Magistrate, Kulitalai, 
that he should examine an officer as a Court witness in C. C. Nos. 839 and 840 
of 1950. ` 


I am unable to see any objection to the course adopted by the learned Station- 
ary Sub-Magistrate. Under -section 540, Criminal Procedure Code, a Court has 





* Orl. R. C. Nos. 679 and 630 of 1952. 
(Crl. R. P. Nos. 566 and £67 of 1952). 
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unrestricted ‘powers of summorng a witness. The only restriction is that this - 
power should not be exercised <3 has been pointed out by Somasundaram, J., in 
In re K. V. R. S. Mani, to save the parties from trouble and expense. Subject to 
this, it is not only the prerogative but also the plain duty of a Court to examine 
such of those witnesses as it cansders absolutely necessary for doing justice between 
the State and the subject. It would not be an improper exercise of the powers of 
the Court under section’540, Criminal Procedure Code, merely because the evidence 
taken supports the case of.the prosecution and not that of the accused Narayana 
Nambiar, In re? A just decisicn under section 540, Criminal Procedure Code,* 
does not mean a decision in favour of the defence Kesava Pillai v. Emperor’. 


The only rules, which the Magistrate must bear in mind when examining -` 
e Court witnesses are (1) that tke prosecution and the accused are both equally 
entitled to cross-exagnine a Cou-t witness, and (2) that if the evidence of a Court 
witness is prejudicial to the accused, opportunity to rebut the evidence so given. 
must be given to the accused. 

Subject to these twin rulzs dictated by fairplay and justice, I am unable to. . 
see any other restriction, which can be usefully placed and certainly there can be no 
restriction to the examination 2fa-Court witness as is now sought to be made out. 

In ‘this connection, we can usefully remember an extract from Burke in the 
Trial of Warren Hastings, : 

“ A Judge is not placed in th2 high situation merely as a passive instrument of the parties. 
He has a duty of his own, independer: of them and that duty is to investigate the truth.” i 
Lumpkin, J., (United States o? America) observed in a decision, 

_© Counsel seek only for their cients’ success; but the Judge must watch that justice 
triumphs.” - i 
The learned Stationary Sub-Megistrate of Kulitalai, therefore, has to be congra- 
tulated for discharging his duty. viz., examining a witness, whom he considered as 
essential for finding out the truta in the case and not having taken an abbreviated 
view of his own functions and l=ft in doubt matters in dispute which ought to be 
resolved in the paramount interests of justice. ; ° 

"The petitions are dismissed. 

KS. — Petitions dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RAJsMANNAR, Chief Justice AND MR. Justice VENKATA- 
RAMA AIYAR. 


Gada Venkata Subbayya© v e ite Appellant* 
Koyallamudi Venkanna - .. Respondent. 


Limitation Act (IX of 1908), Artic!2 181—Execulion petition “ struck off” on allowing application by 
judgmentedebtor under section 20 of Madrax Act IV of 1938—Subsequent scaling down of decree—Application 
more than three years after order scaling down decree to bring the earlier execution petition to the pending list and 
to continue further execulion—If time barred. - 2 


On an application by the judgment-debtor under section 20 of Madras Act 1V of 1938 there 
was an order for stay and a pending execution petition was “struck off” and subsequently the 
decree was scaled down on a regula- azplication under section 19 of Madras Act 1V of 1938.. The 
decree-holder filed an application mor= than three years after the order scaling down the decree to 
bring the earlier execution petition which was “struck off” to the pending list and to contirue 
further execution. It wascontendec by the judgment-debtor that the decree-holder’s right to 
execute wastime barred. s . , 


Held : A decree scaled down under Madras Act IV of 1938 is not a fresh decree and even after 
scaling down what can be executed fs only thé original decree though the amount for which execution f 


can be levied might be less than the amount of the original decree. The decree-holder does not get 
afresh starting point of limitation for execution from the date of the order scaling down. the decree. 


p aaa 


1.. (1951) -1 M.LJ. 184. - “3. (1929) 57 M.L.J. 681. 
2.. (1941) 2 M.L.J. 787. - 5 - 


*Letters Paterit Appeal No. 27 of 1949. ; -  - 8th July, 1952. 
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The original execution petition was not dismissed and there was no default on the part of the 
decree-holder and the Court did not intend ta finally dispose of the execution petition by the words 
“struck off”. The petition must be deemed to have been alive and can be continued. It is not 
necessary for the decree-holder to file an application for revival of the original execution petition 
within three years of the order scaling down the decree. i 

Article 181 of the Limitation Act has no application to such a case. Supta Reddiar v. Acudai 
Ammal, (1904) 14 M.L. J. 401 : I-L.R. 28 Mad. 50, distinguished. ° 

Appeal under Cl. 15 of the Letters Patent against the judgment and order 
of the High Court dated 17th December, 1948, and made in A, A. A. O. No. 102 
“.of 1947, preferred against the order of the Court of the Subordinate Judge, Eluru, 
in A. S. No. 71 of 1946 (E. A. No. 1341 of 1944, in O. S. No. 243 of 1933, District 
Munsiff’s Court, Kovvur). i 
V. Parthasarathy for Appellant. 
P. Satyanarayana Raju for Respondent. B 


The Judgment of the Court, was delivered by 

The Chief Justice —This is an appeal under the Letters Patent against the 
judgment of Panchapakesa Aiyar, J., in a Civil Miscellaneous Second Appeal arising 
on the following facts. The respondent obtained a decree in O. S. No. 243 of 1933 
on the file of the District Munsiff, Kovvur, for Rs. 1,053-4-3 and costs. The decree- 
holder filed applications for execution of the decree the last of which was E. P. No. 
338 of 1939: When this was pending, the judgment-debtor filed an application 
E. A. No. 565 of 1940 on 23th June, 1940, under section 20 of Madras Act IV of 
1938 and on that application there was an order for stay passed on 2nd July, 1940. 
On the same day, E. P. No. 338 of 1999 was “struck off.” On 28th August, 1940, 
the judgment-debtor filed a regular application under section 19 of Madras Act 
IV of 1938 and the decree was eventually scaled down to about Rs. 300 by an 
order of Court dated grst January, 1941. On 22nd November, 1944, more than 
three years after the order scaling down the decree, the decree-holder filed E. A. . 
No. 1341 of 1944 to bring E. P. No. 338 of 1939 into the pending list and to-continue 
further execution. The contention of the judgment-debtor was that the decree- 
holder’s right to execute was barred by time. This plea was upheld by the lower 
appellate Court but the learnzd Judge Panchapakesa Aiyar, J., held that the decree- 
holder’s right to execute hac not become barred by time. The judgment-debtor 
is the appellant before us. i 

The argument of the learned Counsel for the appellant was shortly as follows. 
It is true that when E. P. No. 338 of 1939 was “struck off” it could not be treated’ 
as a dismissal on the merits and that-the order should be treated as a purely minis- 
terial or administrative direction to keep the petition off the file of current cases. 
But the decree was actually amended on gist January, 1941, and if this was the 
decree which had to be executed, the application for execution should have been filed 
within three years from the date of the order’scaling down the decree and as E.A. No. 
1341 of 1944 was filed more than three years after that date, the decree- 
aolder’s rights had become barred. So the argument ran._ The fallacy in this 
argument is to treat the scaled down decree as a fresh decree and to assume that 
che decree-holder gets a fresh starting point from the date of the order scaling down 
the decree. Not only is there no authority in support of the appellant’s contention . 
but there is authority for the position that a scaled down decree is not a fresh 
decree and even after scaling down, what can be executed is only the original 
decree though the amount for which execution can be levied might be less than the 
¿mount of the original decree. This argument ‘therefore must fail. 


It was next contended that it was necessary for the decree-holder to file an 
application to revise the original execution petition which had been struck off 
and that application for revival must be filed within three years from the date on 
which the impediment to the continuance of the original execution petition had 
been removed, viz., 31st January, 1941, the date on which the decree was scaled 
down. The basis of this argument is the application of Article 181 of the Limitation 
Act. . The ariswer to this contention is that here there is no question of reviving an 

--ezecution petition which legaly must be déemed to be dead. It may be that 
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when as in the case in Suppa Rzddiar v. Avudai Ammal?, an execution petition is 
dismissed on some ground cr other but subsequently that dismissal turns 
out to be wrong and the decres-holder becomes entitled to have the dismissed 
execution petition revived, thea an application must be made for revival and such 
an application might well fal. within Article 181 of the present Limitation Act 
(Article 178 of the Act) in Sufpa Reddiar v. Avudai Ammal'. In this case, however, 
E. P. No. 338 of 1939 was not d&missed nor could it have been lawfully dismissed. 
There was no default on the fart of the decree-holder and the Court did not 
intend by the words “struck off” to finally dispose of the execution petition. It 
must be deemed to have been live all the timè and all that the decree-holder 
presumably did in E. A. No. 1341 of 1944, was to request the Court to take up the 
petition and to proceed with further execution. Article 181 will not have any 
application to such a request. Vre agree with the learned Judge on both the points 
which were pressed by the judzr-ent-debtor before the learned Judge and before us. 


The appeal fails and is dismissed with costs. 
KS. —— Appeal dismissed. 


IN THE HIGH CCURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. P. V. RAJAMANNAR, Chief Justice. o 


\ 
Yandapalli Venkataraju .. Petitioner” 
v. 
Hussain Shah and others 7 u .. Respondents. 
Partition Act (IV of 1893); sectio) 2—Slage of suit in which can be applied. 


Section 2 of the Partition Act can be applied though a preliminary decree defining the share 
of a plaintiff and directing partition has been passed. ‘The Act can be applied until the schcme 
of partition has been finally approved, that is until a final decree has been passed. 


Kadir Bacha Saheb v. Abdul Rahiman Saheb, (1901) I.L.R. 24 Mad. 639, relied on. 


Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the ord=r of the Court of the Subordinate Judge, Kakinada, 
in C. M. P. No. 983 of 1944, in O. S. No. 124 of 1930, dated 15th March, 1947. 


K. Bhimasankaram for Petitioner. 
C. V. Dikshitulu for Respoadent. 
The Court delivered th2 -ollowing 


Jupement.—In S. A. No. 4 of 1942 which arose out of O. S. No. 124 of 1930 
jn the Sub-Court, Kakinada, this Court passed a decree inter alia directing a 
partition of item 1 of the plain: schedule into three equal shares and awarding the 
plaintiff an one-third share acd the other contesting party who is the petitioner 
before me, a two-third share. Subsequent to the decree of this Court, the petitioner 
filed an application in the Cort below purporting to be under sections 2 and 4 
of the Partition Act, Act IV of 1893, praying that the provisions of that Act may be 
applied to him. Only the prayers were not happily worded and it is now conceded 
by Mr. Bhimasankaram, learned counsel for the petitioner, that the only provision 
under which the application was really sustainable was section 2 of the Act. The 
learned Subordinate Judge did not go into the merits and decide whether section 2 
of the Partition Act applied and whether the petitioner was entitled to invoke its 
provisions in the circumstar.ce: of this case because he considered that the decree 
of the High Court precluded him from going into the matter. In other words, 
because. the High Court hed directed a division of the property, he thought an 
application invoking the prov-sions of the Partition Act was not competent there- 
after. In this he was obviousty in error. There is clear authority of this Court in 
Kadir Bacha Saheb v. Abdul Pakiman Saheb?, that section 2 of the Partition Act can be 


ne oo 
‘1, (1904) 14 M.L.J. 401 : I.L.R. 28 Mad. 50. 2.. (1901) LL.R, 24 Mad. 639. 
*Civil Revision Petition No. 1£56 of 1947. ~ 18th July, 1952. 
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applied though a preliminary decree defining the share of a plaintif and directing 
partition had been passed. The. learned Judges pointed out that the Act can be 
applied until the scheme of partition has been finally approved, i.e., until a final 
decree has been passed. I therefore set aside the order of the learned Judge 
dismissing the application as not sustainable. He will restore the petition to his 
file and proceed to deal with it as an application under section 2 of thé Partition 
Act. I wish to say nothing at this stage onthe merits of the application. ‘There 
will be no order as to costs. ' i i 
The petition will be Ccisposed of expeditiously without granting any adjuorn- 
ment. 
‘KS. —— i Petition allowed. 


- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mkr. JUSTICE GovinpA MENON AND MR. Justice Mack. 


Kakana Ramana Reddy and others fon Appellants.* 


Criminal Procedure Code (V of 1898), section 164—Confession—Recording o ‘Continuation on next 
day—Questioning and warning of accused again by recording Magistrate if essential— Madras Criminal Rules of 
Practice, Rule 85—Scope of—Need for revision. 5 $ 


It is sufficient if before commencing to record a confession, a Magistrate puts the necessaryques- 
tions required by section 164, Criminal Procedure Code to the accused. It is not ‘mandatory that He 
should keep on repeating these questions to him after every break in the recording of a long confession. 
Punia v. King Emperor, (1945) 1.4.R. 24 Pat. 646 and Emperor v, Panchkowri Dutt, (1924) LL.R. 52 
Cal. 67, not followed. : 


Section 164, Criminal Procedure Code, does not require a Magistrate to give reasons before 
beginning to record a confession for his satisfaction that the accused was going to make a voluntary 
statement. 3 


Rule 85 af the Criminal Rules of Practice requires some revision in view of technical and literal 
noncompliance, with each of the suggested questions being sought io be made a ground of attack 
to undermine the voluntary nature of the confession. While ihe questions required to be put by a 
Magistrate before the accused made a statement are no doubt absolutely necessary to ensure a confes- 
sion being a voluntary one, it is only after the accused has made a statement that a Magistrate, after 
hearing him give it and observing his demeanour can be in the best position 10 append the highly 
responsible certificate required o? him to validate a confession that he believes it to have been 
voluntarily made. : 

Appeals against the order of the High ‘Court of Judicature, Madras, dated 
goth April, 1951, and passed in the exercise of its Ordinary Original Criminal 
Jurisdiction in Case No. 1 of the gnd Criminal Sessions of 1951. 


M. K. Nambiar, C. K. Venkatanarasimham, V. Rajagopalachari and B. T. Sundara- 
rajan for accused. 


The Public Prosecutor (V. T. Rangaswami Aiyangar) for the_State Prosecutor 
for the State. j : 


The Judgment of the Court wes delivered by 
Mack, }—Criminal Appeals Nos. 229 and 232 of 1951 are appeals by A.-3 
and A. 5 who were found guilty on the unanimous verdict of the jury at the Madras 
Criminal Sessions under section 120-B, 489-C and 489-D, Indian Penal .Code. 
A. 3 was in addition found guilty under section 489-A, Indian Penal Code. ‘They 
ewre each sentenced to five years rigorous imprisonment by Panchapakesa Aiyar,.J. 


Crl. Appeal No.’238 cf 1951 is an appeal by the 6th accused, who was found 
guilty on a majority-jury verdict of 8: 1 only under section 489-C, Indian Penal 
Code and sentenced to three years” rigorous imprisonment. ‘The jury-returned 
a unanimous verdict of not guilty as regards the 6th accused on the count under 
section 120-B, Indian Penal Code. The State appeals against his acquittal on 
this count in Crl. App. 626 of 1951. ; se 


It may be mentioned that there were six accused charged with conspiracy ;to 
counterfeit 100 rupee currency. notes. A, 1 who was convicted on four :counts 





4 Criminal Appeals Nos, 929, aga, 938 and 626 of s9g:. . aged April, 1038; 
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on the ‘unanimous verdict of the jury and sentenced to concurrent sentences of five 
years has not appealed. <A. 2 and A. 4 were acquitted. 


The appeals by A. 3 and A. 5 which were first filed were admitted by a Bench 
of which one of us (Mack, J.) was a member under section 411-A, 1 (a) Criminal 
Procedure Code, on a point of hw. This related to the admissibility of confessions - 
recorded by a Presidency Magis-rate, Mr. Ernest, from A. 1 and A.-g. «The main 
objection was taken to the adm-ssibility of A. 3’s confession Ex. P-66 (b) recorded 
by Mr. Ernest_on grd February, 1950 and continued on 4th February, 1950. 
It was alleged that although Mr. Ernest gave A. 3 all the necessary warnings 
in question form on , 3rd February, -1950, before he started recording the 
confession, he did not administer these same warnings again before he continued 
recording the latter portion of the confession on 4th February, 1950. The short 
-` point of law is whether séction 154, Criminal Procedure Code, requires a Magistrate 
to give such warnings again on the second day when .the confession could not be 
completed the previous day, and whether this constitutes an omission, which would 
render the confession inadmissib_e in evidence as not having been voluntarily mader . 


To appreciate the point taken it is necessary to set out some of the salient 
. facts of this prosecution. Ramena Reddi (A. 3) is a graduate aged 33 and a mica 
miner of Gudur: It is in his ho=se that according to the prosecution, these counter- 
feit notes were actually manufactured. 1929 counterfeit 100 rupee notes were 

actually recovered in the case, 976 from the possession of A. 1, 201 from the possession ` 
of A, 5, 750 from the possession Œ A. 6 and 2 from the possession of a servant of A. 5. 
The accused came ‘from different districts in the State. A. 1 was an electrical 
engineer and machine commission agent, who lived in Triplicane, Madras. A. 2 
came from Travancore. A 4, was a compositor of Madurai and A. 5 is a Mudaliar 
‘landholder of Salem. A. 6 who was A. 5’s son-in-law’s brother, is a landholder 
residing at Erode. It was the prosecution case that after several of these counterfeit 
notes were manufactured and bere any of them were actually passed to the public, 
the conspiracy was nipped in the bud by prompt Police action. The house of A. 3 
in Gudur was searched on the evening of 23rd January, 1950, and the Police recovered 
some letters Exs. P-15 to P-17. The next day, A. 3 is said to have produced a map 
roller, (M.O. 11) capable of beinz used in the process of counterfeiting currency notes, 
though also for innocent purposes. He is also said to have shown the police two 
wells from which a piece of a block (M.O. ro) used for counterfeiting notes was 
discovered. A. 3 is said to haze been formally arrested on the 24th of January, 
1950 and to have been brought by car to Madras on 25th January, 1950. He was, 
produced before the Commissioner of Police, who passed orders as a Presidency 
Magistrate under section 7 of th= City Police Act for his detention in Police custody 
for further investigation. On s1st January, 1950, Mr. Ernest the 6th Presidency 
Magistrate, received a requisition Ex. P. 65 from the Chief Presidency Magistrate to 
record a statement under section 164, Criminal Procedure Code, from A. 3 who 
was then on remand in the Saicapet Sub-Jail, whereas A. 1 was on remand in the 
Penitentiary. A. 3 was produced before Mr. Ernest by the Jail warders on the ist 
of February, 1950, and he then administered the usual warnings that he was under 
no obligation to answer questions, that it was not intended to make him an approver 
and that anything he may say maybe used against him. Mr. Ernest made 
a record Ex, P-66 of the warnin3zs he gave A. 3 and he gave, him 2 days’ time to 
reflect till 11 A.M., on grd Febraary, 1950. He was again produced before him 
and after putting all the necesszry questions, which could have left .no doubt in 
the mind of A. 3 that his statem=nt would be used against him at his trial and that it 
was not intended to make him an approver recorded from him a very long confession 
‘covering more than seven printed pages of matter. By far the greater part of this 
confession was recorded on 3rd February, 1950 and there being no time to continue 
in that day, approximately two pages’ more were recorded on 4th February; 1950, 
without any further warnings or questions being recorded as having been put that - 
day. At the conclusion of the zonfession, the Magistrate recorded his certificate 
of belief that the confession waz voluntarily made and in addition appended an 
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-explanatory note that he had removed him from police influence for nearly 48 hours, 
which was given to him for reflection. 


Mr. Nambiar has strongly criticised A. 3 being kept in Police custody for 
nearly six days. That cuscody was however perfectly legal and under the specific 
orders of the Commissioner of Police acting within his powers as a Presidency 
Magistrate. It has to be remembered that the conspiracy was a very widespread 
one with ramifications in several districts and we can see nothing in this charge: of 
police detention which can afford a basis for any inference, ‘that A.. 3 was coerced, 
ultreated or as Mr. Nambiar puts it “ conditioned by a variety of processes ” into 
ah approver on the promise also of being taken as one. The confession he has 
given is a very long and detailed one, which it was not possible for the Magistrate 
to record in one day. It is true that it was retracted in the committing Court. 
The criterion for the admissibility of a confession is not whether an accused person 
immediately he is questiored by the police, spontaneously comes out with a full 
confession of his guilt. If this were adopted as a criterion very few confessions 
would become admissible in evidence. It is perfectly open to the police to interro- 
gate a person who is suspected before his arrest and confront him with the evidence 
they have discovered and unable to explain it, an accused person may feel that 
the game is up and then come out with a full confession. It-is true that under 
Madras Police Standing Order No. 583 the practice of resorting to persuasion, 
trickery or oppression to induce an accused person to confess is prohibited and 
when once an accused person has been arrested, while the police may and indeed 
should listen to any statement which he may voluntarily make, the police are 
strictly forbidden to interrogate him or press him to make a statement. There 
is every indication in this case that A. 3 before he was actually arrested on 24th 
January, 1950, had made incriminating admissions to the Police and thére is no 
ground for any suspicion that he was coerced, tricked or oppressed into making 
this long confession while he was in Police custody. The criterion as to whether 
a confession is voluntary or not is whether it was voluntarily made by an accused 
person before the Magistrate recording it under section 164, Criminal Procedure 
Code, i.e., after he has been removed from police influence and has been given 
clearly to understand by the Magistrate in compliance with section 164, Criminal 
Procedure Code. that anything he says may be used in evidence against him, that 
he was not bound to make any confession that if he does so, it would be used as 
evidence against him and that he would not be taken as an approver. Under 
section 164 (3), Criminal Procedure Code : i 


“No Magistrate shall record any such confession unless upon questioning the peson making 
it, he has reason to believe that it was made voluntarily.” ` 


All the questions suggested in rule 85 of the Criminal Rules of Practice as useful 
questions, which a Magistrate may put to an accused person before he proceeds to 
record a confession have a twofold object (1) to make perfectly. clear to the accused 
the consequences of making a confession and (ii) to assist a magistrate to satisfying 
himself that the confession was voluntarily made, these questions giving as they 
do every opportunity to the accused freed from Police custody to inform the Magis- 
trate about any police torture or improper inducement to which he has been sub- 
jected by the police. 


We can find nothing in section 164, Criminal Procedure Code or even, in 
rule 85 of the Criminal Rules of Practice which requires a Magistrate to puball 
these questions afresh after any break in the recording of a confession, say after a 
luncheon interval or the next day. Under section 164 (3), Criminal ‘Procedyre 
Code, these questions have to be put before “ recording any such confession.” 


Our attention was drawn at the time these appeals. were admitted to Punia 
v. King-Emperort, a Bench decision of the Patna High Court in which Das, J., took 
the view that where a confession was recorded from an accused person on the 27th 
dh - . . i ANI? 
l i n’ (1945) LLR. 24 Pat. 646, Peira A RRE 
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-of October, 1943, and continuec to the 28th of October, 1943, without any further 
warnings being given on the second day, there was a failure to comply with sec- 
tion 164 (3). -With great respect. we are unable to follow that view, which followed 
‘the view taken by Mukherjee, J., in Emperor v. Panchkowri Duit1, Mukherjee, J., 
sitting by himself took the view that where a confession made on one day was 
continued the next day and the Magistrate did not question the accused again 
and there .was nothing to satisfy himself that the confession made on the second 
day was voluntary, that par: o? the confession so made was inadmissible. With 
‘respect we find it extremely difficult to split up a confession made one day and 
continued the following day into something partly admissible and partly inadmissible 
‘and think either the whole confession should be admitted or rejected. In the 
Patna decision, it was pointed out by Das, J., that the confession as regards the 
‘particular dacoity with which that accused was concerned, was narrated on the 
second day on which no warnings were given. In this particular case by far the 
“greater part of the confession was made on 3rd February, 1950, and all that would 
‘according to the view taken by Mukherjee, J., be admissible and only the latter 
‘portion recorded on 4th February, 1950, would be ruled out. We have no hesi- 
‘tation in taking the view that it is sufficient if before commencing to record a con- 
‘fession, a Magistrate puts the necessary questions required by section 164, Criminal 
Procedure Code, to the accused and that it is not mandatory that he should keep 
‘on repeating these questions to him after every break in the recording of a long 
confession. i 


Mr. Nambiar has referred us to Manicka Nagendra Bagavathar v. The King?, 
in which one of us Govinda Menon, J., and Basheer Ahmed Sayeed, J., held that 
when a Magistrate recording a confession did not record the questions and answers 
from the accused in direct form but swore in the witness box that he had rule 55 
of the Criminal Rules of Practice before him and put all the necessary questions 
suggested there, to satisfy himself that the statement was voluntarily made, it was a 
sufficient compliance with section 164, Criminal Procedure Code. In Ramaswami 
v. The State®, a Bench of this Court consisting of one of us (Mack, J.) and Krishna- 
swami Nayudu, J., held that failure to warm an accused that it was not intended 
to make him an approver as required by rule 85 did not render the confession 
inadmissible. In that case, the question had been put in another form as to whether 
the police had offered inducements that the accused would be released if he made 
a confession. Mr. Nambiar has also stressed the failure of the Magistrate to act 
in strict compliance with rule 85 of the Criminal Rules of Practice in not recording 
his reasons for believing the statement to be voluntary before beginning to record 
it. The “Magistrate however appended the certificate required by section 164, 
Criminal Procedure Code, at the end of ‘the confession. Section 164, Criminal 
Procedure Code, does not require a Magistrate to give reasons before beginning 
to record a confession for his satisfaction that the accused was going to make a 
voluntary statement. We think that rule 85 of the Criminal Rules of Practice 
requires some revision in view cf technical and literal non-compliance with each 
of the suggested questions being sought to be made a ground of attack to under- 
mine the voluntary nature of tke confession. While the questions required to be 
put by a Magistrate before the accused made a statement are no doubt absolutely 
necessary to ensure a confession being a voluntary one, it is only we think after 
the accused has made a statement that a Magistrate, after hearing him give it 
and observing his demeanour can be in the best position to append the highly 
responsible certificate required of him to validate a confession that he believes 
it to have been voluntarily made. f 


We see no substance in the legal objection taken to the admissibility of the 
confessions of either A. 3 or A. 1 as evidence in this trial. Mr. Nambiar has not 
referred us to any misdirectians in the long, exhaustive and able summing up of 
the learned trial Judge, who has been very fair. to all the accused. 





1 (1924) LLR., a Cal, 67, , a M.L. J, Sao, 
8i F t Mld, 837: f k (1951) J, Sge 
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On behalf of A..5, Mr. Rajagopalachari has referred us-to some alleged mis- 
directions.. Though the appeals were admitted on the legal point-of the admissibility 
of the confessions and not on any misdirections pointed out at the time of admission 
we would like to deal with them briefly. The.evidence against A. 5 was that from 
his rice mill 201 counterfeit notes were recovered and also a paper cutting machine 

. (M.O. 6) on 23rd January, 1950. A. 6 who was A. 5’s son-in-law’s brother had 
been arrested in Erode on 22nd January, 1950 and from his possession 750 notes 
and a diary and some letters were recovered. In a telegram Ex. P. 3-was found 
.the Triplicane address of A. 1. In addition to the 201 counterfeit notes recovered 
in a search of A. 5’s house, a telegram Ex. P. 8 from A. 1 to A. 5, “ to meet Rama- ` 
swami (A. 6) Cochin Express and deliver 750 out of your stock ” was also recovered. 
. They recovered from A. 5's house a letter Ex. P. 7 and a diary Ex. P. 9. from A. 1’s 
house a letter Ex. P. 39 was recovered purporting to be written by A. 5 on 22nd 
January, 1950. Accordirg to the Police, it arrived on 23rd January, 1950 by 
post when the police were in A. 1’s house. A. 5 denied having written this letter, 
his general defence being that A. 6 who was a lorry owner, was staying in his rice mill 
and he sought- to throw the responsibility for the counterfeit notes found there on 
A. 6. The alleged misdirection is that the learned Judge asked the Jury. to 
compare the signature or Ex. P-39-with A. 5’s admitted writing and. signature. 
There was A. 5’s writing on: his diary Ex. P. 9. Mr. Rajagopalachari however 
said that he was unable to find anything in the nature of an admitted signature 
by A. 5 on the record. He was not present at the trial nor unfortunately was he 
instructed by the advocate who was himself ‘present. There must have been 
admitted signatures of A. 5 on record such as his statement in the committing 
Court and it may well have been one of these signatures, which the learned 
Judge placed before. the jury. We are wholly unable to make any inference of 
misdirection from the mere inability of the learned advocate to find amongst the 
actual exhibits an admitted signature of A. 5. It is also urged that the learned. 
. Judge did not refer to A. 3’s line of defence. We find that he has done so on more 
than one occasion in his long and elaborate summing up. We are in fact, quite 
unable to find any trace of misdirection in the elaborate summing up of the 
learned Judge, which has been scrupulously. fair to each of the accused. 


The learned advocate for A. 6 in Crl. App. No.’ 238 of-1951 has conceded 
that the summing up has been fair to him and is free from any misdirection and 
that his appeal-must fail i? the confessions of A. 1 and A 3. are held to be admissible. 
A. 6 admitted that he got 750 notes from A. 5 on the night of 22nd January, 1950. 
-He pleaded that he had to pay about 33 lakhs in income-tax and that he had 
approached several persors for loan and also asked A. 1 for a loan of a lakh. There 
can be no doubt that he received 750 counterfeit notes. The jury did not think 
that he was in the conspiracy to manufacture and pass off counterfeit notes and 
„gave him the benefit of a reasonable doubt on the count under section 120-B, Indian 
Penal Code. We can see no grounds, which would warrant our interference with 
* the unanimous verdict of the jury. We have no hesitation in dismissing A. 6’s 
appeal, Crl. App. No. 23€ of 195i and also- the State appeal, Crl. App. No. 626 o 
1951 against his acquittal on the conspiracy charge, but we reduce the sehtence 
„passed on him from 3 years to 2 years rigorous imprisonment. We see no reason 
for any reduction in the sentences the learned Judge has seen fit to impose on the 
other appellants. whose appeals are dismissed. 


KS. . Appeals dismissed. 
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IN THE HIGH CCURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMA AYYAR. 


Rangaswami Goundar f .. Appellant* (Plaintif) 
a . 
MarappaeGoundar and others : .. Respondents (Defendants). 


Hindu Law—Gift—Mother of miaor making gift F property to unmarried daughter of husband’s senior 
widow—If valid and binding on the minor—Suit by minor to set aside such sift on attaining ERROS EINS 
. Limitation Act (IX of 1908), Article 44—<A dplicability. ` 


`A deed of gift by the mother cf a- minor to the diverted daughter of her husband’s senior 
wife was as follows :— 


“As you are the daughter of my husband’s senior wife and due to the affection I have towards 
you I have given you the property worth Rs.500 as a gift for the purpose of celebrating your marriage 
and making presentations etc., to you. Therefore, you, yourself, shall hold and enjoy the said pro- 
perty with absolute Se and powers of alienation by way cf gift,sale, etc. from son to grandson and 
so on in succession ° 


In a suit by the minor to set aside the gift filed after six years of his attaining majority. 
Held the gift isnot a transfer made in discharge of the obligation of getting the donee 
‘married. It is nothing more than a gift made to the donee out of love and affection and so 
would not be binding on the plaintif. Under the law, when a natural guardian having authority 
to alienate the properties of the ward for ‘proper purposes effects a transfer which is in excess of 
that authority it cannot be put in thz same position as an alienation by an unauthorised person. An 
unauthorised alienation by a lawful guardian is enly voidable and must he set aside within the time 
prescribed by Article 44 of the Limitation Act unlike an alienation by- an unauthorised person 
which is void under the law and does not require to be set aside under that Article. Where the 
transfer is operative and the question is whether it is binding on the ward or not it has to be set aside 
within the time prescribed by Articl2 44. 


Where, as in the instant case, the guardian alienates the property under an assertion of hostile 
title the transfer cannot be regarded zs one made by a guardian and it will be void. A suit to set 
‘aside the alienation will not be governed by Article 44 of the Limitation Act and the suit is in time. 
Appeal -against the decree of the District Court of Coimbatore in Appeal 
Suit No.-325 of 1947 preferred against the decree of the Court of the District Munsiff 
of Erode in Original Suit No. 222 of 1945. 
K. Parasurama Aiyar for Appellant. f 
B. V. Viswanatha Aiyar and K. K.. Gangadhara Atyar for 1st Respondent. 
The Court delivered the following l 


Jupcment.—The plaintiff is the appellant in this second appeal. He is the 
son of one Ramayya Goundan who died some time in 1931. Thefamily of Ramayya 
Goundan consisted at that time, of his two wives, Ponnammal and Ramayee, two 
daughters by his first wife, Ponnammal, the elder of whom, Marayee, was married 
to Marappan Goundan, the second defendant in the suit and the younger Karuppayee 
wads unmarried and the appellant who was his son by the second wife, Ramayee 
and at that time a minor aged about ten years. The properties which Ramayya 
Goundan owned were a land kncwn as Kandan Kadu in which he owned 3 acres | 
and 814 cents, and a land calleé Thattan Kadu in which he owned 2 acres and ` 
‘82 cents subject to a usufructuary mortgage for Rs. 450 of which half was payable 
by him, and a house. Shortly after his death, disputes arose between the two. widows 
and it is stated that they were settled by a panchayat. ‘On roth December, 1932, 
three documents came into existence, and it is the validity of one of them that is 
in question in the present litigation. Ex. D-3 is a deed of'release executed by 
‘Ponnammal in favour of Ramayee giving up her right of maintenance over the 

“estate; and Ex. D-5, is a deed of maintenance executed by Ramayee in favour 
of Ponnammal fixing her annual maintenance at-Rs. 50 and charging the land 
known as Kandan Kadu for its payment. Ex. D-r is a deed of gift of the land 
known as Thattan Kadu executed by Ramayee in favour of Karuppayee the 
second daughter of Ponnammal. It is this alicnation that is attacked by the 
appellant as void and not binding on him. On 14th April, 1943, Karuppayee 
sold'the properties, gifted to her under Ex. D-1, to the second defendant her sister’s 





* Second Appeal No. 1580 of 1948. : 28th March, 1952. 
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husband for a’ consideration of Rs. @75/- under Ex. D-2 and he is the contesting 
defendant im this action. 


The plaintiff challenges the validity of the gift under Ex. D-1 on the ground 
that Ramavee acted in the transaction on her own behalf and not as his guardian; 
and that even viewed as an alienation by his guardian, it is not binding on him for 
the reason that it was beyond the power of the guardian to make a gift and that 
‘it could not be supported on the ground of any necessity. The defendant, apart 
from demurring to these allegations, pleaded that the suit was barred by limita- 
tion as it was filed more than three years after the plaintiff had attained majority 
and that he was further estopped from disputing the transaction as he had attested 
the sale deed, Ex. D-2. The learned District Munsiff of Erode held that Ex. D-1, 
was not executed by Ramayee as guardian of the plaintiff, that even otherwise 
the gift was invalid as it was greatly disproportionate to the status of the family, 
that there was no bar of limitation and that further the plaintiff was not estopped 
by his attestation of Ex. D-2 from raising the question of the validity of Ex. D-1. 
In the result he decreed the suit. The second defendant appealed against this 
decree and the District Judge who heard the appeal came to a different conclusion. 
He held that the gift must be taken to have been made by Ramayee as guardian 
of the plaintiff and that as the suit had been filed more than three years after the 
plaintiff had attained majority it was barred under Article 44 of the Limitation 
Act. In this view he did not consider it necessary to go into the question whether 
the alienation was binding on the plaintiff though he indicated that he would be 
prepared to uphold it as valid. He also held that the plaintiff must have attested 
Ex. D-2 with the knowledge of its contents and therefore, he was estopped from 
disputing the validity of Ex. D-1. In the result he allowed the appeal and dismissed 
the suit. Against this judgment, the plaintiff prefers this second appeal. -` Le 


The first question that arises for determination is whether the suit is barred 
by limitation. If it is, then no further question arises. It-is contended on behalf 
of the respondent that as Ramayee was the natural guardian of the plaintiff under 
the Hindu Law, any alienation by her must be set aside within the time limited 
by Article 44-; that the plaintiff attained majority in 1939 and the suit instituted 
in 1945 is barred by limitation. This is not disputed by Mr. Parasurama Iyer, 
the learned Advocate for zhe appellant: He, however, contends that the present 
suit is not governed by Article 44 firstly because Ramayee had no power to make 
a gift under the Hindu Lew and the transaction was, therefore, beyond her com- 
petence and secondly because she did not purport to act as guardian of the plaintiff 
and there was no alienaticn by a guardian such as will fall within the purview of 
Article 44. Before dealing with these contentions, it is necessary to set out the 
material recitals in Ex. D-1. It runs as follows : . 

“ Deed of gift executed on the 19th day of December 1932 in favour of Karuppayee Ammal, 
daughter of Ramayya Goundan, Vellala caste, ryot, residing at Melappalayam, Attavanaipidariyar 


village, Erode taluk, by Ramayee Ammal, the junior wife of the said Ramayya Goundan, aforesaid 
caste and calling, residing at the aforesaid village. 

As you are the daughter of my husband's senior wife and due to the affection I have towards you 
I have given you the property worth Rs. 50c asa gift for the purpose «f celebrating your marriage 
and making presentations, etc. tc you. Therefore, you, yourself, shall hold and enjoy the said property 
with absolute rights and powers of alienation by way of gift, sale, etc. from son to grandson and so 
on in succession.” : í 7 
In the schedule of property are included : 

‘* Government survey number 212 of the extent of acres 5-97 cents assessed at Rs. 8-3-0 out of 
which one-twelfth share belonging (to me) punja acre 0-49 9/12 assessed at Re, 0-11-3 ; punja bearing 
Government survey number 213 of the extent of acres 9-34 assessed at Rs. 12-14-0 out of which on the 
east and to the west of the road, punja of the extent ofacres 2-33 2/4 cents assessed at Rs. 3-3-6 belonging 
(to me) the lands of the above ex-ents inclusive of the fruit-bearing and timber trees therein.” = __._ 

On this deed the first-contention of Mr: Parasurama Iyer is that it is void 
because Ramavee had no power as guardian to make any marriage gift. It is 
conceded that the estate of Ramayya Goundan would be liable to meet the marriage 
expenses of Karuppayee but it is argued that it could not be burdened with a gift 
to her and that the power of a father or widow to make such a gift could not be 
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exercised by the guardian of aminor. That contention is supported by the decision 

of a bench of this Court reported in Palaniammal v. Kothandarama1, and Ex. D.-1 

will, therefore be prima facie not binding on the plaintiff. Mr. B. V. Viswanatha 

Iyer the learned advocate for the respondent contended that Ex. D-r was not, 
a gift to a married woman as in Palaniammal v. Kothandarama}, but a transfer. 
made in discharge of an obligation to marry her. It is somewhat difficult to follow 

this argument. When the appellant succeeded to the estate of Ramayya Goundan- 
he took it subject to the obligation of getting Karuppayee married. Any alienation 

made for discharging this obligation will without question be binding on him 

but Ex. D-r is not of that character, It is not a sale or a mortgage for raising 
funds for the marriage of Karuppayee or for discharging any debts contracted 

in connection therewith. In fact Karuppayee was married only two years later. 

It is difficult under those circumstances to construe Ex. D-1 as anything but ‘what 

it purports to be, that is a gift made to her out of affection, etc. In that view, 

the decision in Palaniammal v. Kothandarama}, will apply and it must be held that 

it would not be hinding on ‘the plaintiff. 


But it does not follow from this that the alienation is not one which is required 
to be set-aside under Article 44 of the Limitation Act. Under the law, when a 
natural guardian having authority to alienate the properties of the ward for proper 


` purposes- effects a transfer which is in excess of that authority it cannot be put in 


the same position as an alienation by an unauthorised person. An unauthorised 
alienation by a lawful guardian is only voidable and must be set aside within the’ 
time prescribed by Article 44, unlike an alienation by an unauthorised person, 
which is void under the law and does not require to be set aside under that Article. 
In Labha Mal v. Malak Ram?, dealing with an alienation by a mother which was 
found to be hot supported by any necessity, Shadi Lal, C.J., observed as follows : 


“Now it is beyond dispute thatthe mother is, under the Hindu Law, a guardian‘of the 
roperty of her minor sons and a conveyance by her is not a void transaction but voidable at the 
instance of the minors. It is true that the Courts below have held that the sale was not for 
necessity, but that finding dces not affect the nature of the transaction, which should ke treated 
as an unauthorised transfer by an authorised guardian. Ifa sale is effected by a person who is not 
the minor’s guardian either according to his personal law or by appointment by the Court, such a 
sale.is nullity and does not affect the minor’s property. If on the other hand, the sale is made by a 
natural guardian who goes beyond the scope of his authority the transaction cannot be regarded 
as a nullity and will bind the minor unless he succeeds in impeaching it within the period pre- 
scribed by Jaw. There is ample authority for the view that an unauthorised alienation ky a 
guardian recognised by law is voidable and not void, vide inter alia Laxmayya v. Rachappa® Fakirappa 
timana. i Patil v. Lumanna Bin Mahadu Dhamnekar* and Brojendra Chandta Sarma v. Prosunna 
Kumar Dhar". ; 


This view was reiterated in the decision reported in Khushiah v. Faiz Muhammad Khan’ 
the Court observing : ; : 


. “An alienation by a natural guardian of the minor’s property is a voidable and not a void 
transaction and the fact that it was not for necessity does not alter the nature of the transaction. 
In other words, it was an unauthorised transfer by an authorised guardian, and the limitation to 
set aside such a transfer is prescribed by Article 44. Vide inter alia Labka v. Malak Ram?.” 


We are not here concerned with a deed which is void under some other provi- 
sion of law such as Transfer of Property Act or Registration Act in which case 
there is in existence no transfer of property and therefore, no question of setting 
aside such a transfer. But where the transfer is operative and the question is 
whether it is binding on the ward or not it has to be set aside within the time 
prescribed by Article 44—Vide Sri Raja Sobhanadri Appa Rao Bahadur v. Raja Muganti 
Venkatarama Rao’, and Raja Ramaswami v. Govindammal®. It, therefore, follows that 
though the alienation by Ramayee under Ex. D.-1 was not binding on the plaintiff 


`I. (1943) 2 MLL.J. 432: ILL.R. 1944 Mad. 5. (1920) 24 C.W.N. 1016. E 
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for the reason that it was not for a proper purpose, it was nevertheless one which 


had to be set aside under Article 44 and not having been so set aside the suit would 
be barred. 


It is next contended that Article 44 does not apply to the present case for. the 
reason that the alienation under Ex. D-1 was made by Ramayee not as guardian 
of the plaintiff but in her own personal capacity. This in fact is the “substantial 
contention that arises for Geterminaticn in this case. It cannot be doubted that 
if a person is not a party to a deed there is no need on his part to have it set aside 
and when the property of a minor is transferred under a deed executed by his guar- 
dian, he is under no obligation to have it set aside unless he is a party to it. The 
question, therefore, to be a decided is whether on a fair construction of the deed of 
transfer,the minor can be heid to be a party to it and whether the transfer thereunder 
is made on his behalf. If the answer is in the affirmative he is bound to have it 
set aside within the time prescribed by Article 44 ; if in the negative, he is entitled 
to ignore the transaction anc a suit by him to establish his rights will not be governed 
by Article 44. The law on the subject is thus stated by Mulla : í 


“ No act done by a person who is the guardian of a minor binds the minor unless the act was done 
by him in his capacity of guardian. It is a question of fact in each case whether a particular act done 
by a person was done by him in his capacity of guardian or on his own behalf and on his own account. 
In the former case the act binds the minor provided it was otherwise within the power of the guardian ; 
in the latter case it doesnot. Themere fact that the name of the minor is not mentioned in a ccntract 


or in a deed of sale or mortgage is not conclusive proof that the transaction was not entered into on 
behalf of the minor ™. ; 


In Watson and Company v. Sham Lal Mitter!, the mother and guardian of a.minor 
executed two kabuliyats and they were signed by her “ as Haimabathi Dasi mother 
of Sham Lal Mitter, minor.” In holding that the deed was in substance executed: 


by Haimabathi Dasi as guardian of the minor, the Privy Council observed ‘as 
follows: ` 


“ The addition of Haimabathi Dasi’s name to the words, “ Mother of Sham Lal Mitter, minor ” 
must in their Lordships’ opinion bz considered 2s meaning that she was contracting as the mother and 
guardian of her infant son and it cannot be presumed that Haimabathi Das} claimed the estate advéer- 
sely to her son and the substance of the case is that the estate being under her management as his 
natural guardian and the appellants being able tó sue for an enhancement of the rent, she came 
to what appeared to be, and she was advised wzs a proper arrangement with them. If there were any 
doubt as to the capacity in which she acted it should be presumed that she did so in her lawful capa- 
city.” be : 

This decision is authority for the position that if the minor’s name is disclosed in’ 
some manner in the document it would be proper to presume that the guardian: 
acted on behalf of the minor and not in her own right. 


In Murari v. Tayana* the facts were that the mother of the minor executed a 
sale-deed in her own name without mentioning the name of the minor in the deed. 
It was held that though the sale deed did not purport to be on behalf of the minor 
it would be binding ‘on him as it was the intention of the mother to deal with the 
interest of the minor. Reliarice was placed on,the decisions in which -alienations 
by managers of joint Hindu families were upheld if they were for proper purposes, 
even though the transferor was not described as manager. > 


. In Nathu v. Balwant Rao?, the mother alienated the property on the footing 
that it belonged to her and not to the ward, and debts binding on the minor 
had been discharged with the sale proceeds. The minor challenged the alienation 
after he attained the majority and it was held that the sale was not binding on him. 


In Ammani Ammal v. Ramaswami Naidut, the mother sold certain properties 
of her minor son, asserting that they belonged to her. It was found that the 
consideration was applied in discharging debts binding on the minor. It was held 
that the alienation was not binding on the minor and that the decisions in which 


1. (1887) L.R. 14 I.A. 178: LL.R. 15 Cal. 8. 3. (1903) LL.R. 27 Bom. 390. 
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transfers by managers of joint family were upheld even though there were assertions 
of an exclusive title by the transferor, were distinguished, the Court observing : 

“ Further in those cases documznts of alienations were not mere waste paper convéying no title 
or interest whatever in the property aliznated as in this case but did affect at least a part-owne1ship 
right of the legal alienor.” : 

In that case, there was also 2 prayer by the plaintiff for cancellation of the sale 
deed. With reference to this praver, Sadasiva Iyer, J., observed as follows : 

“ He also prayed in his plaint jor the cancellation, if necessary of the deed of February, 1¢¢4, 
executed by his mother. I might at once say that not only is no such cancellation neccssary but that 
the plaintiff has no legal cause of action to get the relief of the cancellation of a document which was 
not executed and which does not even zurport to have been executed by himself or by anykody frcm 
whom he traces his title.” 

The result of this decision is that when the guardian alienates the property 
of the minor setting up his or her own title it cannot be upheld as an alienation by 
that person in the capacity of a guardian and it is wholly void. 


In Nandan Prasad v. Abdul Aziz1, the mother mortgaged the properties of her 
minor sons not as guardian kut as the full owner but the amount raised by the 
mortgage was utilised for the benefit of the sons. In a suit to enforce the mortgage 
it was held that the mortgage was not binding on the minors as the mother must 
be taken to have acted not as their guardian but in her own capacity and the decision 
in Balwant Singh v. Clancy®, was followed. There the alienation was effected by an 
elder brother who claimed thet the property belonged to him exclusively. It was 
held by the Privy Council that the younger brother who was a minor was not bound 
by the transaction. i 

In Muthiah Chettiar v. Rayalu Ayyar?, which was a case of an „alienation of joint 
family property, Patanjali Sastri, J., referring to the above cases observed as follows ; 

“ In all these cases it will be observed that the transferor, was really asserting an absolute title 
to the property in himself adversely to another person and could not, therefore, be considered as 


having represented that other person in making the transfer, for the position assumed by the former 
was quite inconsistent with any interticn to act on behalf of the latter whose interest in the property 


transferred he was repudiating.” . 
The result of the authorities may thus be summed up : 
_ (1) Where there is an aliznation of the property of a minor it will not be 
binding on him unless he is a party thereto. Ammani Ammal v. Ramaswami Naidu. 


_ (2) Where the name of tie minor is disclosed in the body of the document 
he must be held to be a party thereto notwithstanding any error or defect in descrip- 
tion. Watson and Co. v. Sham Lal Mitter®. ` 


(3) Where the name of the minor is not disclosed in the deed of transfer, 

Murari v. Tayana® is an authority for the position that that is not conclusive to show 

that the‘transfer was not made an behalf of the minor. ` 

y This decision goes to the vezy verge of the law and its correctness is open to 

doubt in view of the observatiors in Margaret Lornie v. Abu Bucker Sait? where it is 

pointed out that the transaction w be binding on a minor must purport to be on his 

behalf and in view of the observations in Ammani Ammal v. Ramaswami Naidu* that 

alienations by a manager of a joint family do not furnish a proper analogy where 

there is an alienation by a guardian, which is one of the grounds on which the 
decision in Murari v. Tayana® is based. 

(4) Where the guardian alienates the property under an assertion of hostile 

_ title, the transfer cannot be regarded as one made by a guardian and it will be void. 


In the light of the above observations, the terms of Exhibit D-1, may now be 
examined : It is a transfer “ by Ramayee Ammal the junior wife of the said Ramayya 
SO Oo 
1. (1923) ILL.R. 45 All. 497. : 5. (1887) L.R. 14 I.A. 178: LL.R. 15 Cal. 
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Goundan ” and not by the appellant represented by her as his guardian. His name 
is not even so much as mentioned anywhere in the deed. In the description of 
property also it is described as “ Belonging tome”. Though in the original which 
is in Tamil there is no word equivalent to “ to me ”, that is implied in the context 
and the official translation correctly brings it out. On these features the appellant 
argues that the alienation cannot in any sense be treated as effected by -Ramayee - 
in her character as guardian of the appellant. The respondent on the other hand 
refers to Exhibits D-3 and D-5 and argues that all the three deeds form part of one 
transaction and must be read together and that they show that there was one family 
arrangement with reference to the estate of Ramayya Goundan and as the appellant 
was the person entitled to it, it is reasonable to infer that Ramayee acted in these 
transactions on behalf of her minor san. There is considerable force in this reason- 
ing but when we turn to the contents of Exhibit D-3 and Exhibit D-5 it is found 
that there is no mention of the appellant anywhere in these documents either. He 
has been sadly ignored.’ Turning to the description of the properties in those deeds, 
while Exhibit D-5 is couched in the same terms as Exhibit D-1, the language of Exhi- 
bit D-3 is explicit. It expressly declares that the properties belonged to the executant, 
Ponnammal. The.studied omission of any reference to the appellant in all the 
three documents becomes significant when regard is had to the defence set up by the 
second defendant. His case is that on the eve of his death Ramayya Goundan 
gave oral directions as to how the properties are to be taken after him and that the. 
three deeds were executed in pursuance of those directions. This is sought to be 
established by the evidence of himself and of several witnesses examined on his 
side. It is also stated that when disputes arose between the two widows, the pan- 
chayatdars asked them to act according to the wishes of their husband. Apart: 
from Exhibit D-1, no title is now put forward to the properties on the basis of the 
directions stated to have been given by Ramayya Goundan. treating them as nun-" 
cupative will. Indeed such a claim would be void under section 57 of the Indian - 
Succession Act, Act XX XIX of 1925, but it is clear that in executing Exhibit D-r 
Ramayee acted not as the guardian of her minor son, but as the hand of her deceased 
husband carrying out his directions. In other words she acted as the executrix of her 
husband under the nuncupative will and it is for this reason that the minor is 
altogether ignored. There is, therefore, considerable force in the contention of the 
appellant that Exhibit D-r is not an alienation of the appellant’s property by his legal 
guardian Ramayee but an alienation by Ramayee in her own right, and, in her 
assumed character as the executrix under an alleged nuncupative will °of her 
deceased husband. i 

On these facts the alienation in question must be held to be void, as being a 
transfer by a guardian in assertion of 2 hostile title. The present suit is accordingly 
not governed by Article 44 of the Limitation Act and as the property was in the 
possession of the usufructuary mortgagee, the suit is in time. - i 


It remains to deal with the question of estoppel. The defendant pleaded tha t 
the appellant had himself brought about the sale in his favour, Exhibit D-2, that he 
attested it, that he had become a major at that time and that, therefore, He is es- 
topped from disputing the alienation. If these facts are established, the plaintiff 
will be precluded from laying any claim to the property. But what is found is 
that the appellant must have known about the nature of the transaction when he 
attested Exhibit D-2 and that he is, therefore, estopped. If the tranaction was 
voidable, that finding will he sufficient to non-suit the plaintiff because attestation 
with knowledge of the contents of the sale deed must be held to amount to an election 
to affirm the transaction under Exhibit D-1 and in the view taken by the learned 
District Judge that in substance the alienation under Exhibit D-r must be consi- 
dered as one made by Ramayee as guardian of the plaintiff, the conclusion would 
bė correct. But when it is held as I now hold that Exhibit D-1 is void, then there 
is no question of any election to affirm or to disaffirm it and the plaintiff will not be 
precluded from recovering the property, merely by attesting Exhibit D-2. If 
there had been something more than mere attestation, if the plaintiff had himself 


618 `, THE. MAĎRAS LAW JOURNAL REPORTS, a - [1952 ° 


brought about the transaction and held out Karuppayée as the true owner, then: 
it would strictly be a case of estoppel. Indeeed that was the plea of the defendant . 
but that was shattered by. the evidence of Karuppayee who admitted as D.W. 2 
that the plaintiff did not take part in the negotiations of the sale under Exhibit 
D-2. Therefore the plaintiff is not disentitled to relief by reason of his attestation. 


In thé result, the appeal must be allowed and the suit decreed with costs through- 
out. The plaintiff, however, i bound to pay to the second defendant the amount 
paid by him for discharging the usufructuary mortgage on the property with interest 
thereon at 6 per cent per annum from 13th May, 1943, bfore he can recover possession 
of the properties. Leave refused. 


K.S. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 
PRESENT :—MR. Justice Sussa Rao. 


Dindigul Skin Merchants Assoziation and others ..  Petitioners* 
. U. A 7 
The Industrial Tribunal, Madurai and others .. ‘Respondents. 


Industrial Disputes Act (XIV of 1947), provisions compelling parties to an industrial dispute to get their . 
disputes settled through the bodies mentioned therein—If reasonable restriction on fundamental right to carry on 
business—Constitution of India (1950), Article 19 (1) (g) and (6)—Scope. 


In the present social set-up it is impossible to hold that the legislation, Industrial Disputes Act 
(XIV of 1947), intended to bring about harmonious relationship between the employers 
and employees in the interests of industrial peace is an unreasonable restriction upon the fundamental 
right to carry on business guaranteed under Article 19 (1) (g) of the Constitution. j 


The provisions of the Act empowering tribunals to decide a dispute between parties notwith- 
standing their prior agreement to the contrary cannot be held to be an unreasonable restriction on 
the fundamental right to carry on trade. The Industrial Disputes Act is a self-contained Act pro- 
viding for suitable machinery for deciding the disputes that arise between the employers and employees. 
The Act provides for an appeal against the order of the Tribunal. The Tribunal would be in a 
position to decide the disputes more satisfactorily and effectively than they could be done in a writ 
of certiorari. As there is an effective remedy under the Act itself a writ will not issue. 

. Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of certiorari calling for the records relating to the notification of the 
Government G.O. No. 4605, Development Department, dated 19th October, 1951 
and quash the order made therein or issue an-order in the nature of mandamus 
directing the Industrial Tribunal, Madurai to forbear from proceeding with the 
reference made by the Government. 


D. Narasaraju and T. T. Srinivasan for Petitioners. 
V. V. Raghavan for Government Pleader (P. Satyanarayana Raju) for the State. 
V. Venkataraman for Row and Reddy tor 4th respondent. 


The Court made the following . 

- Orpberr.—This is an application for issuing a writ of certiorari to call for the 
records and quash the notification of Government in G.O. No. 4605, Development 
Department, dated 1gth October, 1951 or to issue an order in the nature of 
mandamus directing the Indtstrial Tribunal, Madurai, to forbear from proceeding 
with the reference made by the Government. ‘The petitioner is the Dindigul Skin 
Merchants Association. That Association was formed to represent the employers of 
about nineteen tanneries. In regard to the employees working in those tanneries 
there are three associations, (1) the National Tanneries Workers Association, Dindi- 
gul registered on 5th July, 1948, (2) Tanneries Labour Union, Dindigul formed- 
on 20th November, 1950 anc (3) The Tannery Workers Union, Dindigul, regis- 
tered in the year 1942. It was banned by Government in September, 1949. The 
ban was lifted in November, 1950 and it began to function again from April, 1951. 
The total number of members on the books in regard to the first union was 511.° 
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on gist March, 1951. “The membership -of the, 3rd -respondent:was’ 194 on ‘31st 
March, 1951. The fourth respondent had 420 members on grst March, 1947? 
There-were disputes between the employees. arid-the employers and an agreement 
was entered into between tne petitioner and the National Tannery Workers Asso; 
ciation, settling their dispvtes on-1st February; ‘1951. Itis not clear from the 
record what the total membership of that union was on ist February, 1951. It iş 
either because that union cid not represent majority of the labourers or because 
that the other unions did not agree with them, there were subsequent disputes 
between the employers and the employees, and an attempt was made to get their 
‘disputes settled by a Conciliation officer. Respondents 3 and 4 made their demands 
and copies of them were sent to the petitioner. The Conciliation officer made an 
infructuous attempt to settle the disputes and finally recommended to the Govern- 
ment that the disputes might be referred for adjudication on the four issues relating 
to basic wages, dearness allowance, bonus and weekly holiday for all workers on 
Sundays in-respect of eight tanneries about which he was able to gather particulars. 
The Commissioner of Labour also agreed with the Labour officer and supported 
his recommendation and the Government after considering the reports referred the 
dispute in respect of the eight tanneries to the Industrial Tribunal, Madurai, for 
adjudication on the above four points by issuing G.O. No. 4605, Development 


Department, dated 19th May, 1951. oi 


Mr. Narasaraju, the learned counsel for the petitioner raised before me thé, 
following points :— : . > 


(1) The Industrial Disputes Act-of 1947 (Act XIV of 1947) is vitiated in 
so far as it affected the fundamental right of the petitioner to carry on his trade and. 
to enter into agreements for effectively carrying -on. the trade. He says that the 
Act which allows the employers or the employees to ignore contracts affects his 
fundamental right. mot ge f i eles 


i A : \ 
(2) It has not been: established that there is an industrial dispute between 
the employers and the employees of every tannery. f q 


(3) There was no demand by, the employees before the Conciliation prol 
ceedings started. s j ‘ 


Learned counsel in support of his first contention relies upon Article 19 (1) ( e) 
of the Constitution of India which reacs : : 


“ All citizens -shall have the right to practise any profession or to carry on any occupation 
trade or business.” . : 


` Article 19 (6) says : . j 


“ Nothing in sub-clause (g) of the said clause shall affect the operation of any existing Jaw in só 
far as it imposes, or prevents the State from making any law imposing, in the interests of the general 
public, reasonable restrictions on the exercise of the right conferred by the said sub-clause 2 


pew we 
s 


The question therefore is whether the provisions of Act XIV of 1947 compelling 
the parties to an industrial Cispute to get their disputes settled through the bodies 
mentioned therein is a reasonable restriction on the aforesaid right. Uninfluenced 
by the decisions cited before me, I*have no hesitation to hold that in the present 
social set up it is impossible to hold that the legislation intended to bring about 
harmonious relationship between the employers and the employees in the interests 
of industrial peace is an unreasonable restriction upon the fundamental right guard 
anteed under Article 19 (1) (g) of the Constitution. Indeed the Industrial Disputes 
Act by providing a machinery to.smoothen out the disputes between the employers 
and employees enables the employer to carry on his trade or business more effecs 
tively than otherwise he could do.: A Bench of this Court consisting of Rajamannarj 
C.J. and Satyaharayana Rac, J., in Sree Meenakshi Mills, Lid. v. State of Madras}; 
has accepted the famous passage of Julian Huxley‘on the “ Economic Man and 
Social Man” wherein the learned author says: ` at 
ee 


I. (1951) 2 M.L.J.‘382: 


64 


x 


r 
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“ Many of our old ideas must be retranslated, so to speak, into a new language. The demo-- 
cratic idea of freedom, forinstance, must lose its nineteenth century meaning of individual liberty 
in the economic sphere, and become adjusted to new conceptions of social duties and responsibilities.. 
When a big-employer talks about his democratic right to individual freedom, meaning thereby a 
claim to socially irresponsible control over a huge industrial concern and over the lives of tens of 
thousands of human beings whom it Eappens to employ, he is talking in-a dying language.” 


Though the learned Judges did not express a’ final opinion in’ that case, a perusal! 
of the judgment indicates the itclination of their mind tó support the restrictions: 
imposed`in that case in the interests of society. In another decision, The Indian’, 
Metal and Metallurgical Corporati v. The Industrial Tribunal, Madras’ the learned' 
Chief Justice and Venkatarama Ayyar, J., had an occasion to construe the scope of 
Article 19 (1) (g) and the limitations on the right conferred by that Article. The: 
question there was whether tze Industrial Tribunal has got the jurisdiction to: 
adjudicate on the question whether a particular lockout was justified or not and! 

whether it can decide the quest-on whether an employer can close down a business’ 
temporarily for an indefinite period or permanently. In dealing with the question 

whether the Industrial Disputes Act is void as being inconsistent with the Consti- 
tution, the learned Judges made the following relevant ‘observations : 

“We think itis equally clear -hat in the interests of a large section of the public, namely, 
industrial workers, Legislature may provide, whether directly or indirectly through administrative’ 
bodies for the fixing of reasonable and zdequate wages and generally regulate the condition of service. 
“The Industrial disputes Act is evidertly such a piece of legislation. We fail to see how the Act as 
such and in toto can be held to be voic as being inconsistent with the Constitution. In the absence 
of aguarantee cf the freedom of contract, we do not think it unreasonable to presume that the 
freedom of contract can, to a certain =xtent, be curtailed if such curtailment is reasonable and in 
the general interests of the general public. This may be necessary in regard to the relationship 
between the employer and employees in a large industrial concern where it is clear that the 

"contracting parties, namely, the employer and the employee do not stand on the same level.” 
Apart from the fact that I am Sound by this decision, I respectfully agree with the 
observations made.- In this case also the attack on the constitutionality of the 
Act is based upon the sanctity of the contract. But, as the learned Judges point 
out, in the interests of general public, and particularly when the freedom of contract 
has not been guaranteed by th= ‘Constitution the provisions of the Act empowering 
the tribunals to decide a dispute between parties notwithstanding their prior agree- 
merit to the contrary cannot be held to be an ‘unreasonable restriction on the funda-- 
mental right to carry on the trade. ; 


Learhed counsel for the pztitioner also has not been able to satisfy me on the: 
material placed before me zhat there was no industrial dispute between the em-- 
ployers of any one of these eight tanneries and substantial body of the employees 
of that tannery. “Indeed the affidavits do not in any way disclose any details or 
particulars to substantiate the zaid argument. In the circumstances I do not think 
it is advisable to express my fizal opinion as any opinion that I may give may pre-. 
judice the enquiry before the tribunal. He may raise this point before the tribunal.. 


The main argument of the learned counsel is that the Government has no- 
jurisdiction to make a referenze to the tribunal as, according to him, there is no: 
industrial dispute between th= employers and the employees. To put in other: 
words, the learned counsel zrgues that the union does not represent the substantial 
body of the employees and ther they have not made the demands on the petitioner 
before the matter was taken up by the Conciliation officer. But it is clear from the- 
aforesaid facts that the 4th respondent made the demands on the petitioner before 
the Conciliation officer and also served a copy of it on the petitioner. The said 
demands were made in a letter, dated 6th May, 1951. It was written by the Presi-. 
dent of the 4th respondent to the President of the petitioner’s union. It" contains 
eight demands and it ends wth a final request that besides a fair understanding 
must be reached in respect cf unreasonable dismissals, suspensions, fines, threats: 
and exchange of angry words in the tanneries. This was a clear demand made- 
by the 4th respondent on tke petitioner who is a union representing the employers... 
The Government stated in their counter affidavit that the two unions mentioned. 
Oo 
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above, i.e., respondents 3 and 4 raised certain demands relating to basic wages, 
dearness allowance, bonus and weekly Aoliday for all workers on Sundays, additional 
leave facilities and provident fund on behalf of the workers in nineteen tanneries. 
in Dindigul and presented them to the Dindigul Skin Merchants Association but 
the association did not maké any response to the Unions. They also stated that 
on the failure of direct negotiations the Labour Officer took up conciliation with 
representatives but could not bring about a settlement on account of the tanners” 
refusal to attend any joint talks with the unions. The counter affidavit further 
discloses that as the Labour Officer fa-led to settle the disputes he recommended to: 
the Government that the disputes m:ght be referred to adjudication on the four 
isssues relating to basic wages, dearness allowance, bonus and weekly holiday for 
all workers on Sundays in respect of the tanneries about which he was able to gather 
full particulars. It is also found in the affidavit that the Commissioner of Labour 
agreed with the Labour officer, and the Government after careful, consideration 
of the representations of the Labour Officer and the Commissioner ‘of Labour 
referred the dispute in respect of eight tanneries to the Industrial Tribunal, Madurai. 
It is therefore clear from the allegation in the counter affidavit filed by the Govern- 
ment and also from the aforesaid letter that there were disputes between.the fourth i 
respondent—union and the petitioner in regard to the aforesaid four matters. 
On the question whether the third and fourth respondents represented the tannery 
workers of Dindigul, in the counter aTidavit it is stated that they were the repre- 
sentatives of the union and tie National Tannery Workers Association is a manage- 
ment sponsored organisation and is non-representative of the workers. There is. 
no material on record for me to say that the said allegations are untrue and are not 
supported by facts. f © ; 

Further the Industrial Disputes Act is a self-contained Act providing for suitable 
machinery for deciding the disputes that arise between the employers and the em- 
ployees. The Act provides for an appeal against the order of the Tribunal. The 
Tribunal would be in a position to decide the disputes more satisfactorily and 
effectively than they could be done in a writ of certiorari. As the petitioner has. 
an effective remedy this writ will not issue. N 

It should not be understood that I have-expressed any final opinion on questions 
of fact and the tribunal will be at liberty to dispose of all the questions raised before š 
it uninfluenced by any observations that I may have made in this order. This 
application therefore fails and is dismissed with costs. 

K.S. oo Application dismissede 

° IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice SATYANARAYANA Rao, AND MR. Justice RAJAGOPALAN. 


Grandhi Ramakrishnayya and others .. Appellants* 
v. ; 
Grandhi Atchutha Ramayya and others `.. Respondents. 


Evidence—Alleged period of gestaiion of over 345 days—Medical evidence of doctor relying on text books- 
and without any examination of the mother concerned—Value of. . i 

Hindu Law—Partition—Minor—Notice and svit Jor Sartition by next friend of minor—Decree of Court— 
Severance in status—When takes place. . . i 

. Where an alleged period of gestation of 345 days was sought to be proved by- the evidence 
of a doctor who merely stated that the period may be even 400 days among human beings without 
reference to any authority and without the exemination of the lacy in question and he did not find 
out any causes for such an abnormal period of gestation in the case of the lady in question, his evi- 
dence is of no value and the.male child in question cannot be accepted to have been proved to have- 
been in the mother’s womb within such period to be entitled to a share as on severance in status 
of the joint Hindu family on that date. 

Where a suit for partition is nct filed by th2 lawful guardian but by a next friend of a minor, the 
volition exercised by such next friend takes efect canditional on the Court finding ultimately that 
the severance is in the interests of the minor atd the severance dates back to the date of notice on. 
behalf of the minor demanding -partition. 

Kotayya v. Krishna, (1945) 1 M.L.J. 74: I.L.R. 1945 Mad. 710, applied. 
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c Appeal against the decree of the Court of the Subordinate Judge, Rajahmundry, 
‘dated 15th April, 1948 in O.S. No. 126 of 1947. ` 


K. Ramamurthi for Appellants. 
N. Bapiraju for Respondents. 


The Court- delivered the following 

Jupcment.—There is an appeal by the defendants and a memorandum of 
 cross-objections by the plaintifs against the decree of the Subordinate Judge of 
‘Rajahmundry in the suit O.S. No. 126 of 1947 for partition. The first defendant 
‘is the father of plaintiffs 1 to g. Plaintiffs 2 and 3 are minors represented by their 
next friend and brother the first plaintiff. They are the sons by the deceased first ` 
“wife of the first defendant, end the second defendant is the second wife of the first 
‘defendant. The third defendznt is the son of the first defendant, born on 15th 
‘November, 1947, during the pendency of this suit which was instituted on 13th 
“March, 1947. The suit was preceded by a notice of rst December, 1946, Exhibit 
-B-1, issued on behalf of the p.aintiffs by their pleader, in which they claimed a 
‘partition of the family propercies into four shares and for delivery of possession 
-of three out of them to the plzintiffs. In the suit, the plaintiffs claimed a division 
of the properties specified in A, B, C and D schedules into four equal shares and 
for allotment of three shares to the plaintiffs and also for recovery of profits of 
“Rs. 1,360 for 1946. The first defendant, the father, claimed in the suit certain 
‘items of property comprised in A, B, C and D schedules as self-acquisitions in which 
‘the plaintiffs were not entit-ec to any share. Those items are specified in issue 4 
in the suit. He further resistsd the suit on the ground, that the partition of the 
“properties was not in the interests of the minor plaintiffs 2 and 3, and that the 
-status of the family was not d-vided on.1st December, 1946, the date of the notice 


-and that it continued undivided till the filing of the suit. 


It was found by. the trial Court that the items claimed by the first defendant 
as his self acquisitions were in fact joint family properties, as they were acquired: 
from out of the nucleus of the anecestral property which came into the hands of the 
first defendant consequent on the partition between him and his brothers in 1931, 
as evidenced by the registerec partition deed, Exhibit A-r. He, however, found 

æ that with reference to item 13 of D schedule, an outstanding due to the family, 
that it was a bad debt and therefore it was not available for partition. On issue 2 
he found that the interests of the father were undoubtedly adverse to that of the 
“minor plaintiffs 2 and 3, and sat in fact his whole conduct established that he was 
acting hostile to the interests of the minor plaintiffs. He therefore found that the 
partition of the family properties was undoubtedly in the interests of and-for ‘the- 
benefit of the minor plain-iffs. These two findings were not. challenged by the 
first defendant, in the appeal. The plaintiffs, however, claimed in their memo- 
randum of cross objections that even if item 13 of D schedule is a bad debt, the 
Subordinate Judge should have divided it and should have given a direction to that 
„effect in the preliminary decree. As regards the division in status, as the first 
plaintiff was an adult coparcener on the date of Exhibit B-1, the learned Judge 
. found that it had effected an immediate severance in status from ist December, 
1946, so far as he was concerned. It was claimed by the first defendant that the 
- third defendant who was borr.on 15th November, 1947, during the pendency of the 
suit was in fact in his mother’s womb even on the date of the notice, and that there- 
fore even if there was a division in status so far as the first plaintiff was concerned 
which would take effect fram 1st December,*1946, it is of no consequence and that 
the property should be divided into five equal shares taking into consideration 
the right of the third defendant also. In the alternative, it was contended that 

` even if he was not in his mozher’s womb on that date, the notice issued by the 
, first plaintiff on behalf of himself and onebehalf of his minor brothers, was in any 
event ineffective to bring abort a division in status so far as plaintiffs 2 and 3 were 
concerned, as the-fitst plaint- was not the lawful guardian of plaintiffs 2 and 3, 
and such a notice even if it was subsequently fouhd inthe ‘suit thatthe partition 
was in the interests of and foz the benefit of the minor plaintiffs, could not'effect a 
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severance in status so far as plaintiffs 2 and 3 were concerned. The learned Judge. 
did not accept the case of the first defendant, that the third defendant was in his. 
mother’s womb on the date of Exhibit B-1, as the period of gestation of a long: 
period of 345 days was unusual and no extraardinary circumstances were disclosed in 
the evidence to accept the position, that in fact the third defendant was in his mother’s 

' womb on the date of the notice. He, however, felt that as there was no ¿binding 
authority on the point that as the first plaintiff was not the lawful guardian of 
plaintiffs 2 and 3, the notice issued by him on behalf of the minors was ineffective’ 
to bring about a severance in status. The result was that he gave a one-fourth, 
share to the first plaintiff, the major coparcener ; but so far as the remaining three-" 
fourth share is concerned; he found that it continued to be joint family property 

“until the date of suit, as meanwhile the third defendant was born, the three-fourth 
share should be divided into four equal shares and out of it the plaintiffs 2 and 3 
should get two shares leaving the remaining wwo shares to defendants 1 and 3. The 
memorandum of cross-objections filed on behalf of the plaintiffs challenges the- 
correctness of this position adopted by the trial Court. 


In the appeal filed by the defendants, the only point of substance is whether 
the third defendant was conceived on the date of Exhibit B-1. This question can be’ 
easily disposed of, and it does not present any difficulty. The first defendant was 
married to the second defendant in 1945, and she joined her husband sometimes’ 
in September, 1945. In June, 1946, a child was born but that child died imme- 
diately. In the reply notice which the first defendant gave, Exhibit B-2, there’, 
was a reference to the pregnancy of the second defendant, but that must have 
reference only to the pregnanzy in 1946 when she was driven out of the house along. 
with her husband according to the allegations in the notice. On the 23rd Decem- 
ber, 1946 the first defendant filed a complaint before the District Superintendent, 
of Police, Kakinada, Exhibit B-3, in which he asserted that by then the second wife 
was carrying three months,’ which will take the date of conception to September 
or October, 1946. Accordinz to the evidence of the second defendant, examined 
as D.W. 3, the third defendent was in the womb for 11 months, and again she 
stated that the child was born 10 months and 15 days after conception. To substan- 
tiate this statement, except her interested testimony there is no other evidence on 
record. The birth of the ficst child was quite normal. If the evidence of the 
second defendant were to be accepted, the conception could not have been at or 
before the date of the notice, Exhibit B-r. It could only be subsequent to the 
notice. There, is no special reason disclosed in the evidence why the period of 
gestation which was normal in the case of the first child should have been abnormal 
in the case of the third deferdant. No doubt, a doctor, D.W. 6, was examined: 
to show that a period of gestation may be even 400 days among human beings, 
but he had to admit in cross-examination that in India during the course of his 
experience, he never came across a case where the period of gestation was as long. 
as 400 days arid that the normal period was only 280 days. It is no doubt true 
that he had come across cases exceeding 280 days but is unable to give any specific 
instances in which such a thing had occurred. He admits that ten days before 
he gave the deposition, he was informed that in this case there was an instance 
of abnormal period of gestation and that he had to give evidence-on it. His evidence 
is based on such text books as he happened to read, and one of them was by Doctor 
Delle, and that book, he admits, does not refer to-any case which comes from India 
regarding the period of gestation. According to his evidence, in cases of such: 
abnormality, there would be symptoms after 280 .days of getting labour ‘pains off 
and on. . Though in the first instance he deposed that the period of gestation was 
as long as 400 days, at the end of the crass-examination, he added that in his experi; 
ence he came across cases where the period of gestation exceeded 280 going up 
zo 400 days and that the normal period varied from 220 to 330 days. He said. 
all this without reference to-any authority or without the examination of the lady. 
m question. He did not find out any causes for such an abnormal period of ges- 
tation in the case of the second defendant,__ His evidence is therefore of no value; 


and there is no reason to accept the,case of the first defendant, that the third defen. 


z 
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dant was in existence in the eye of law even by the date of Exhibit B-1, t.e., Ist 
December, 1946. The finding of the Subordinate Judge therefore must be accepted, 
the result of which will be that the appeal must be dismissed with costs. 


_ There remains the memorandum of cross objections ‘filed by the plaintiffs. 
It raises two questions, first, regarding the disallowance of a share in item 13 of 
D schedule to the plaintiffs or t=e ground that it is a bad debt, and second, whether 
. or not there was division in status by reason of the notice Exhibit B-1, even with 
regard to plaintiffs 2 and 3. and whether the view of law taken by the learned 
Subordinate Judge on this question is correct. 


On the first point we think it is but just that even if item 13 of D schedule was 
a bad debt, it should be.tke subject of partition. The proper direction in the 
circumstances would be to ord=r that this item should be sold in auction between 
the parties and the highest bidder should get the debt assigned to him. The purchase 
price will be divided in proportion to the shares of the coparceners. 


< It is true that the third defendant died subsequent to the filing of the appeal, 
but if the position taken up by-the first defendant were.correct, he would get the 
advantage of the share of the tnird defendant. If, however, the view taken by the 
learned Subordinate Judge is wrong, plaintiffs 2 and 3 would also be entitled to a 
quarter share in the entire properties in the same manner as the first plaintiff. If 
his view is correct the decree of the lower Court in so far as it directed the division 
of the three-fourth share into fcur equal shares will be legal. 


It is now well established -hat in order to bring about a disruption of the joint 
status of a member in a coparcenary, it is not necessary that there should be an 
agreement between all the coparceners, though if there should be actual division 
and distribution of property sich an agreement would be essential. Division in 
štatus as opposed to physical division can be brought about by a definite and. 
unambiguous declaration of the intention by one member to separate himself 
from the joint family, communicated to the other members. This declaration may 
be by a notice or by conduct or by institution of a suit for partition by an adult 
member. So much has been settled by the decisions of the Judicial Committee and 
also by the decisions of various High Courts. It is the exercise of the individual 
volition of the adult coparcener to get himself divided in status that determines the 
choice and justifies the exerdse of discretion by him to get himself severed in status 
` from the coparcenary. In the case of adults, therefore, it is the exercise of dis- 
cretion by the adult member and his judgment that counts. If a suit is instituted 
by an adult coparcener claiming partition in such a case, the intention expressed 
_ in the plaint and communicated to the other coparceners who are defendants to 
the suit would effect a severance in status from the date of plaint. In the-case of 
minors, however, as a minor is incapable of exercising any discretion by himself, 
it is recognised by decisions that this may be exercised on his behalf by his lawful 
guardian: The lawful guardian may either issue a notice or may institute a suit 
as a next friend. But in eituer case, it is subject to one qualification, that the 
division in status would be brought about only if ultimately it is found by the Court 
that the partition of the properties is for the benefit of the minor and to his interest. 
Tf this is not found, the notice or the institution of the suit will be ineffective in law 
and insufficient to bring about a disruption of the status of the minor coparcener 
from the family. In our high Court for some time there was a conflict of decisions 
whether in the case of a suit instituted on behalf of a minor coparcener by his next 
friend, the division in status dates from the date of the plaint or from the date when 
in the suit the decision is reached by the Court that the division is in the best interests 
‘of the minor. This conflict was however resolved by the Full Bench in Rangasayi 
v. Nagarathnamma1, But in this case also the guardian who acted on behalf of the 
minor as the next friend was the natural guardian, the mother. It is a case of a 
suit and no notice issued Kefore suit. That the severance in status can be taken 
back even to the date of the notice issued anterior to the suit was laid down by a 
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Bench in Kotayya v. Krishnc!. This is really the logical extension of the doctrine 
‘elaborately discussed and settled in Rangasayi v. Nagarathnamma®. If once it is 
‘conceded that a unilateral declaration of intention to sever exercised and intimated’ 
‘on behalf of a minor coparcener by a lawful guardian is effective in law to bring 
-about a severance in status from that date; if ultimately it is found in the suit that 
‘the physical division is in the interests of the minor, there is no reason fo limiting 
‘the taking effect of the division in status to the date of the suit itself if sick: volition 
was exercised anterior to the suit. In such an event there is every justification to 
extend its operation even tc the date of the notice and the logical extension of the- 
principle therefore, if we may say so with respect, was perfectly justified as found 
by the learned Judges in Kotayya-v. Krishna1, In that case, however, the question 
whether a notice given on behalf of a minor by a person other than a lawful guardian 
would have the same consequence, if ultimately it was found in the subsequent 
‘suit for partition that it was in the circumstances not only justified but was to the 
‘positive benefit of the minor coparcener was left open as the learned Judges were 
not called upon to decide that point. It is this question that now arises for decision 
in the present appeal. We are unable io see any difference in principle between the 
notice given by a lawful guazdian on behalf of a minor and the case where the notice 
was given by a person other than ths lawful guardian, as in the present case by 
the elder brother. Take for example this very case. The interests of the lawful 
guardian, the father are adverse to the interests of the minor plaintiffs ; the mother 
is no more} and the lawful guardian cannot act on behalf of the minors because 
it is not to his interest that there should be a division. On the other hand, he has, 
been oppesing tooth and nail such a division. In such a case, apart from the 
question of any’ anterior not:ce if the suit was instituted by a person other than the 
lawful guardian, the Court would be called upon to try the question whether such a 
‘partition was or was not in the interesis of the minor plaintiff. In law there is no 
objection to a person other than a lawful guardian acting as next friend and instituting 
a suit on behalf of the minar plaintiff subject of course, to the provisions of Order 
XXXII, Civil Procedure Gode. Under. that order as amended in Madras, any 
person of sound’mind and who has attained majority may act as next friend of the 
minor. If there is a guardian appointed or declared by a competent authority, 
however, unless for reasons to be recorded the Court appoints ‘another person. 
as next friend and permits him to act, he alone can institute the suit. A person 
who has an interest adverse to that of the minor cannot, of course, be appointed 
as next friend. Subject to these and other limitations imposed by the Code, a 
person other than the lawful guardian can always institute a suit on behalf of a 
minor plaintiff. If therefore a suit for partition was instituted by a person other 
than a lawful guardian as next friend of the minor and in such a suit it is found 
ultimately that the partition is for the benefit of the minor according to the decision 
of the Full Bench in Rangasayi v. Nagarathnamma? when‘ there is a decree 
for partition in the suit, the division in status takes effect from the date of the plaint. 
The fact that the choice ‘was exercised by a person who is not the lawful guardian 
would not prevent the application of the rule in Rangasayi v. Nagarathnamma?, to. 
such a case. If therefore a suit can validly be instituted by a person who is not. 
the legal guardian of the minor members with a view to bring about a division 
in status, if it is established to the satisfaction of the Court that such a divisiort 
is in the interests of the minor, there is no reason in principle and there is no autho- 
rity to the contrary to make a distinction between the case of such a'suit and 
a notice which preceded such a suit issued by a person-who is not the lawful guardian 
of the minor. In our opinion, the suit and the notice in such circumstances so far 
as the legal consequences are concerned must stand on the same footing subject, 
of course, to the same limitation in both the cases, viz., that it is ultimately found: 
by the Court that the division was in the interests of the minor. The volition im 
either event exercised by the person who is not the lawful guardian always takes 
effect conditional on the. Court finding ultimately that the severance is in the 
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interests of the minor and for his benefit. It must be rémembered whether by ai 
suit or by a notice issued on behalf of the minor, the division in status results not 
merely by the exercise of a volition by somebody on behalf of the minor but by the _ 
ultimate sanction of the Court and it is its imprimatur that brings about the result.. 
It may be said that this might encourage frivolous and vexatious suits by meddlesomeé ° 
persons purporting to act in the interests of the minor but really to serve their 
private efids.’ But this inconvenience was noticed by Ananthakrishna Aiyar, J., 
in Rangasayi v. Nagarathnamma-, and such suits as pointed out by the learned Judge 
may be stayed by the Court during the course of the trial if it is satisfied that the 
object of the suit was not bona fide and the next friend may be penalised by being 
made to pay the costs personally. A notice would not have a legal effect by itself. 
It must ultimately be put in suit and the question of the propriety of the partition 
in the circumstances of the case must be decided by the Court. It is only then- 
that the division in status is brought about. We therefore. think that on principle. 
there is no reason to limit the operation of the rule laid down in Kotayya v. Krishna? 
to the case of lawful guardians alone. In the present case, the first plaintiff was. 
the only other person who could have served the interests of the minors in the 
` circumstances, and his action was found to be in the interests of the minors by the - 
Court. That finding was nct challenged by the first defendant in the appeal.- 
It therefore follows that plaintiffs-2 and 3 also became divided in status on Ist: 
December, 1946, along with thé-first plaintiff. They would therefore be each 
“entitled to a quarter share in the whole of the property and not merely a quarter- 
share in the three-fourth as decreed by the lower Court. The result is the memo-. 
randum of cross objections must be allowed and the decree of the lower- Court. 
_ must bè nodified in the manner indicated above. As the plaintiffs have succeeded. 
they are entitled to their costs in the memorandum of cross objections. 


K.S. — Decree modified.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice SaTyANARAYANA Rao AND MR. Justice Raja= 
_ GOPALAN. 


P. Venkataswami Naidu, Peclamedu, Coimbatore are Appellant® 
v. : 
The Commissioner of Income-tax, Madras : .. Respondent. 


` Income-tax Act (XI of 1922), section 2 (1) (a)—Income from sale of milk of purely pasture-fed cows 
—If agricultural income. 


-Where cows are exclusively or mainly pastured and not stall-fed the income derived from the 
sale’ of their milk is agricultural income. 


Commissioner of Income-tax, Madras v. K.E. Sundaram Mudaliar, (1950) 1 M.L.J. 736 and Commissioner: 
of Income-tax, Burma v. Kokine Dairy, Rergoon, (1938) I.T.R. 502, relied on. 

Case referred, to the High Court in pursuance of the order:of the High Court. 
dated 8th December, 1949,.and made in C. M. P. No. 6469 of 1949 by the Income- 
tax Appellate Tribunal under section 66 (2) of the Indian Income-tax Act of 
1922 (Act XI of 1922) as amended by section 92 of the Indian Income-tax (Amend- 
ment) Act, 1939 (Act VII of 1¢39) in R. A. No. 266 of 1948-49 (Madras) on its 
file. 
`. T. M. Krishnaswami Iyer for M. Subbaraya Ayyar for Appellant. 

G: S. Rama Rao Sahib for Respondent. 

+ The Court delivered the following 


~ Jupcment.—The question. that has been referred to us under section 66 (2) 
_of the Indian Income-tax Act runs : 


i “Whether on the facts and circumstances of the case, the i income from the sale of milk received 
by the assessee during the accounting vear is net,‘ < agricultural i income? > within the mesos of the 
Income-tax Act.” p : 

m T 1 
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The accounting year of the assessee ended with 31st March, 1946. The assessment 
year was 1946-47. The assessee, an undivided Hindu family, owned about 70 acres ' 
of agricultural land at Perur near Coimbatore.. The family also owned 65 cows 
and ten pairs of bulls. With reference to the cows the statement of the assessee 
furnished to the Income-cax: Officer. was : 


“The cows are purely pasture-fed ard not stall-fed. It is nct being ‘1un as a, ccrmercial 
proposition. The cows are maintained purely for manuring and other, purposes connected with 
agriculture and only surplus milk after satis“ying the assessee’s needs is sold to outsiders.” š 


During the year of account, the assessee received about Rs. 28,000 as sale proceeds 
of milk. The milk was sold to the Co-operative Milk Supply Union at Coimbatore. 
The assessee claimed that the profits of the sale of milk constituted agricultural 
income which was exempt from the payment of income-tax. The income- 
tax officer rejected that contention. In the absence of any accounts with reference 
to these cattle, the Income-tax Officer estimated the profits ofthe sale of milk in 
the year of account at Rs. 4,000 and assessed the amount of income-tax. The 
Assistant Commissioner, and on further appeal the Appellate. Tribunal upheld 
that assessment. i 


Income and agricultural income have been defined by section 2 of the Indian 
Income-tax Act. The expression “agriculture,” however, has not been defined 
by the Act. “ Agricultural income ™ has been defined by'section 2 (1) of the Act. 
“ Agricultural income ”? means : : 


- “ (a) any rent or revenue derived from land which is used for agricultural purpcses, and is, 
either assessed to land-revenue in British India or subject to a local rate assessed and collected by 
(Officers of the Crown) as such ; i 


(b) any income derived ftom such land by— 
(i) agriculture, or i : j 

(ii) The performance by a cultivator or receiver of rent-in-kind of any process ordinarily 
employed by,a cultivator or receiver of remt-in-kind to render the produce raised or received by 
him fit to be taken to market or j 


(iii) the sale by a cultivator or receiver of rent-in-kind of the produce and raised or received 


byhim in respectof which no process has been performed other than a process of the nature 
described in sub-clause (ii) : 


(c) any income derived from any building owned and occupied by the receiver of the rent 
or revenue of any such land, or occupied by the cultivator, or the receiver of rent-in-kind, of any 
land with respect to which, or the produce of which, any operation mentioned in sub-clauses (ii) 
and (iii) is carried on”. 3 

In Commissioner of Income-tax, Burma v. Kokine Dairy, Rangoon, Roberts, C.J. 
delivering the leading judgment of the Full Bench of the Rangoon High Court, 
observed at page 509: 


“ What is exempted from tax by the Inccme-tax Act is agricultural income and for the purpose 

‘of considering the position of a dairy farm and the milk which is derived from it, it is necessary to 

enquire whether the cattle are kept in an urban area and stall-fed or whether they are pastured upon 

the land .... Where cattle ere wholly stall-fed and not pastured upon the land at all, doubtless 

it is a trade and no agricultural operation is being carried on: where cattle are being exclusively 

or mainly pastured and are nonetheless fed with small amounts of oil-cake or the like, it may well be 
that the income derived from the sale of their milk is agricultural income.” - . 


The learned Chief Justice observed further : ; 2 


a . the Income-tax Officer has to see whether the cattle derived sustenance to, a 


material extent from the produce of the ground, and whether they did so or not is entirely a question 
of fact for him and one which cannot be rev:. wed by. this Court.” 


Those observations were not specifically correlated by the learned Chief Justice 
to the definition of agricul-ural income in section 2 (1) of-the Act. However, we 
respectfully agree with the principles as enunciated by the Full Bench of the Rangoon 
High Court. On an examination of thé'implications of the statutory definition of 
‘agricultural income in section 2 (1) of the Act, we are satisfied that the principles 
enunciated in that-case and extracted.above are correct. - 


1. (1938) I.T.R. 502. 
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The question that arose for consideration in this case was, whether the income 
derived from the sale of milk by tze assessee in the accounting year was agricultural 
income. It was neither rent nor revenue within the meaning of section 2 (1) (a) 
of the Act, and that clause cavld not apply ; nor can section 2 (1) (b) (ii) or seç- 
tion 2 (1) (c) of the Act apply to th= facts of this case. That leaves section 2 (1) (b) (i) 
and 2 (1) (b) (tii). Even before either of these provisions could be invoked,. the , 
condition to be satisfied by the asessee was that the income had been derived from 
‘such land’ within the meaning of section 2 (1) (b). The expression ‘ such land 
has to be construed with referenc= to the definition in section 2 (1) (a), i.e., it must 
have been land used for agricultural purposes and assessed to land revenue. That 
this test was satisfied by the assessee in the accounting year was really never in 
dispute. The 70 acres of land that the assessee owned at Perur were agricultural 
lands, held obviously on ryotwar tenure, subject to liability for. payment of land 
revenue to the Government. cet 


So the question is, was the income derived during the accounting year by - 
the assessee by the sale of milk income derived from ‘such land’ by agriculture 
within the meaning of section-2 (1) (b) (i)? As we have already pointed out, the 
expression ‘ agriculture’ itself was not .defined by the Act. In Commissioner of 
Income-tax, Madras v. K. E. Sundars Mudaliar1, to which decision one of us was party 
after referring to the meaning siven to the word ‘agriculture ° by the Oxford 
Dictionary, which treated agrizuiure as synonymous with husbandry, {Viswanatha 
Sastri, J., observed at page 272: i : 

“In my opinion the word ‘agriculture’ is used in section 2 of the Income-tax Act in a 
wide sense so as to denote the raisirg ef useful or valuable products which derive nutriment frem - 
the soil with the aid of human skill zad labour. It would include horticulture, which involved 
intensive cultivation of land as garcen in the production of fruits, flowers or vegetables. It would 
also include growing of trees or plar-s whcse growth is effected by the expenditure of human 
effort, skill and attention in such opezations, as those of ploughing, sowing, planting, pruning, 
“manuring, watering, protecting, etc., as held by Spencer,J., in Pavadai Pathan v. Ramaswam Cheitt?. 
The word ‘ agriculture” applies to the cultivation of the soil for food produce or any other useful 
or valuable growth of the field or gar=en and is wide enough to cover the rearing, feeding and 
management of livestock, which live or the land and draw their sustenance from the soil. 

We respectfully agree with those observations. It should therefore bé un- 
necessary for us to review again che case-Iaw on the subject which was considered 
in the Commissioner of Income-tax, [fadras v. K. E. Sundara Mudaliar1, We shall content 
ourselves with a reference to th= dicta of Lord Wright at pages 638, 639 in Lord 
Glanley v. Wighman’ : í 


E ugeg le equally itisobvious -hat the rearing of animals, regarded as they must be as 


It is with reference to-thes: principles that we have to answer the primary - 
question that arose for considezation: in this case: ‘‘ was the milk the assessee 
sold in the accounting year an ~ agricultural produce?” If it was, the profits 
of sale of the milk should be viewed either as income derived from “ such land ” 
by agriculture within the meaning of section 2 (1) (4) (i) or as income derived 
from: such land “ by the sale by a cultivator . . . . of the produce raised ... + 
by him in respect of which no-frocess has been performed other than a process of 
the nature described in ‘sub-clause (ii) within the meaning of section 2 (1) (b) (iii). 
‘In fact, it would satisfy, the requirements of both the sub-sections, though even one 
would be sufficient to treat the income as agricultural income to secure for it the 
exemption granted by the Act. ` f 


` While there was nothing in the material before the Tribunal to establish that 
the milk in this case was not am agricultural produce, the evidence on record 
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really justified only one conclusion, that it was agricultural produce. The assessee 
had 70 acres of agricultural lands. The cows were fed primarily on the produce 
of those agricultural lands. There was no indication that they were stall-fed. 
The assessee satisfied the test formulated by the Full Bench of the Rangoòn High 
Court in Commissioner of Income-tax, Burma v. Kokine Dairy, Rangoon’. With which 
test, as we have pointed out, we agree. 


e 
_ The grounds given by the Tribunal for holding that it was not agricultural 
income were set out in the statement of the case: 
“ The TribunaMwas not satisfied that this was agricultural income for.the reasons inter alia : 
_ (i) it was not explained why 65 cows were necessary for obtaining manure : 
(ii) there was nothing to show how much manure was actually required for agricultural 
operations ; 
. (iii) that the account fcr the maintenance of these cows had been deliberately withheld ; 
(iv) that milk sales exceeded Rs. 2,090 a month ; 
- (v) that it was difficult to believe that cows just let loose on pasture lands would yield milk of 
that value ; and ; f 
(vi) the supply of milk to the Co-operative Milk Supply Union shows that sales were on 
organised business lines,” 

v OFf these grounds, 1, 2, 4 and 6 were not relevant factors at all. Even had the 
assessee kept the cows primarily for the sale of-milk, in the circumstances established 
in this case, the miilk would nonetheless have been agricultural produce, the produce 
of agricultural lands ; and the profits of the sale of such milk would still have been 
agricultural income. That the sale of that milk was organised on business lines 
would not affect the real question at issue,—was that milk, agricultural produce ? 
In this case, there was the additional claim of the assessee that he maintained 
cows primarily for the manure he could get out of them, a claim not established 
to be false. It is rather futile to expect the assessee to maintain a stock book of 
the manure collected and “ater expended on his lands. We are unable to see anything 
inherently suspicious ‘in the claim of the assessee, that he maintained 65 cows in 
addition to the ploughing bulls for manuring 70 acres of agricultural lands. 


Grounds 3 and 5 of the grounds set out by the Tribunal may be considered 
together: With reference to ground 5 we have to observe that it was not the sale 
price of the milk but the quantum of yield of milk that the Tribunal should have 
considered. The primary question that they should have considered was whether 
the cows were stall-fed or whether they were primarily fed on the produce of the 
land ; and to that question neither the taxing authorities nor the Tribunal ever 
really addressed themselves. The assessee’s failure to produce his accounts was 
no doubt a relevant factcr in deciding whether the cows were primarily fed on the 
produce of the land. If accounts had been maintained the failure to produce them 
‘would justify, in the absence of any other relevant factor, an inference of facts 
adverse to the assessee. But there was no proof that the assessee maintained any 
accounts for feeding his zattle. There was for instance no evidence that all the 
produce of the land, the 70 acres o? agricultural lands, was sold by the assessee and 
none was retained for feeding the cattle. Even a prima facie view based upon the 
ownership of such an extent of lend; taken in conjunction with- the number of 
cattle maintained, would certainly “ustify an inference, that the cows were primarily 
fed on the produce of the soil, the produce of these 70 acres of agricultural lands. 
Investigation by the taxing authorities and by the Appellate Tribunal did not run 
on those lines at all. The authorities were obsessed with what was really an irre- 
levant factor, the organised sales of milk on a commercial scale. As we have 
already pointed out, ground No. 5. was not correlated to the yield of milk but was 
correlated to the money yield of the sale of milk. There were obviously no data 
furnished by any comparable case to show how much milk any givep_cow or herd 
of cows yielded when they were pasture fed and how much they yielded when 
they were primarily stall-fed. On an examination of the grounds furnished by the 
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Tribunal we have to hold that there was no material on record on Which they 
could come to the conclusion that the milk sold by the assessee in the accounting . 
year was not agricultural produce, é.e., the produce of “ husbandry,” with its impli- 

cation, that the cows were reared on the agricultural lands of the assessee and were 

primarily fed on the produce of those lands. There was no material to show that 

the profits of the sale of such milk constituted anything but‘agricultural income in 

the hands of the assessee. í 


Our answer to the question :referred to’ us for decision is that there was no 
material available to the Tribunal to hold that the income received ‘from the sale 
of milk by the assessee during the accounting year was not ‘agricultural income’ 
within the meaning of the Income-tax Act. í 


As the assessee has succeeded in this Court, he should get the costs of this refe-. 
rence from the respondent the Commissioner of Income-tax, Rs. 250. 


Reference answered in favour 
K.S. © — of the assessee» 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RajamMsnnar, Chief Justice AND Mr. JUSTICE VENKATA- 
RAMA AYYAR. ` : 


' 


CT. A. CT. Chidambaram Chettier .. — Appellant.* 
v. : . : i 
CT. A. CT. Subramanian Chettiar and others .. Respondents. ` 


Arbitration —Subject-matier—Immoveaòle sroperties in foreigniterritory—Recording of admission of title to— 
If without jurisdiction— Jurisdiction of Court æ refer to arbitration—Pendency of- appeal against preliminary 
decree—Effect—Order staying further procesdirgs—Effect—Arbitration Act (X of 1940), section 21—Scope. 


_It is not incompetent either to the arbitrator or to the Court to record an admission of title to 
foreign immoveable properties by the par-ies and to incorporate it in the award or decree. Such an 
award or decree did not declare any righ-s to the foreign immoveable properties. Even if it should 
be considered to be an affirmation of tithe to foreign immoveable properties it was only incidental 
and such incidental declaraticns are not opposed to any principle of private international law. Where 
an award does not adjudicate upon any d-sputed title to foreign immoveables*its validity cannot be 
impugned on the ground of want of jurisd:stion. % 


Where after a preliminary decree for partition and during the pendency of an appeal on it and 
an order’staying further proceedings Łe =rial Court on the application of the parties to the suit 
referred the matters in dispute to arbitration, 


Held, the jurisdiction of the Court to refer the entire subject-matter of the suit to arbitration i® 


absolute and unqualified. It cannot be sad that only those matters in dispute could be referred which 
have not been decided by the Court. ‘kere is nothing in section 21 of the Arbitration Act to limit 
the power of the Court to refer matters to arbitration because of the pendency of an appeal against 
the preliminary decree ; so long as the ac-:on is pending in that Court its jurisdiction to refer is com- 
plete. The action will be pending unti: it -s finally disposed of by a final decree and the Court where 
it is pending has power under section 21 of zhe Arbitration Act to refer matters in dispute to arbitration. 


An order for stay passed by the appel_ate Court which was for the benefit of the appellants could 
be waived by them and where they have expressly agreed to the reference and to an interim award 
it is not open to them to raise any objectior on the score that the reference to arbitration was invalid 
because of the existence of the stay order. : 


Appeal against the decree of the Court of the Subordinate Judge of Devakottai, 
dated 29th December, 1943 and pzssed in Original Suit No. g1 of 1941. 


; Appeal Nas. 115 and 499 of 1944. : : 
K. Bashyam and R. Viswanatiar. for Appellants. ae 


K. Rajah Ayyar, R. Rangachar, T. R. Srinivasan, T. M. Krishnaswami Ayyar, 
V. C. Viraraghavan and S. Gopalaratram for Respondents. 


e 
S 


4 


* Appeals Nos. 115, 199. and gag of 1944 and ; 14th December, 1951. , 
A. A. O. Nos. 210'and 661 of 1946 and A, A. O. No. 
49 of 1947 and G. M. P. Nos. 3274 and 3273 of 1946 
and 5330 of 1948 and 5329 of 1948 and C: R.. P. No. 13477 7 
of 1946 and G. M. P. Nos. 1122 and 7076 d 1947. ` 


ə 
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not ; Appeal No. 199 of 1944. ` ae 
` A. Krishnaswami Ayyor, T. R. Srinivasan, T. M. Krishnaswami Ayar and FV. C, 
Viraraghavan for Appellanzs. : 


K. Rajah Ayyar, R. Rangachari, K. Bashyam and R. Viswanathan for Respondents. 
Judgment of the Court was delivered by ` -o 


Venkatarama Ayyar, J-—C.M.A. No. 210 of 1946. This is an appeal by the 
plaintiff against the judgment and order in I.A. No. 18 of 1945, in O.S. No. gt of 
1941 on the file of the Court of the Subardinate Judge of Devakottah, setting aside 
an award. O.S. No. 91 of 1941 is a`suit for partition instituted by the appellant 
against his brother the 1s: defendant and his sons, defendants 2 to 5. The parties 
belong to Nattukottai Chettiar community and the family is an affluent one having 
extensive money lending business in Burma. Chidambaram Chettiar, the father 
of the plaintiff and the 1st defendant died on goth August, 1926 and at that time 
the plaintiff was an infant aged about siz years, he having been born on 26th Sep- 
tember, 1920. The 1st defendant who was already associated with his father in 
the conduct of the business became the manager of the joint family and was in 
charge of its affairs. On 6th September, 1941, the plaintiff sent a notice to the 
ist defendant calling upon him to effect a division and to render accounts. The 

‘demand not having been complied with, the plaintiff instituted the present suit for 
partition on 24th September, 1941. 


According to the plaint the assets af the family consisted of immovable pro- 
‘perties in British India and’ Pudukottai being items 1 to 12 and item No. 13 respec- 
tively in Schedule A to the plaint ; of jewels and moveables described in Schedule 
B and two money-lending firms at Minla- and Sitkwin in Burma mentioned in 
.schedules D and E. It was further alleged in the plaint that Chidambaram Chettiar 
the father of the plaintiff and the 1st defendant had entered large amounts belonging 

to the joint family in the names of the members of the family male and female in 
what are called the Thanazthu maral accounts, that these amounts were invested in 
-various firms or with individuals and that those investments would come to about 
15 lakhs. This was the subject of schedule C to the plaint, and the plaintiff 
claimed a half share therein. It may be noted that the assets mentioned in sche- 
dules C, D and E included also immovable properties in Burma. The family had 
endowed various properties for performing charities and these are mentioned in 
schedule F. The plaintiff prayed that in the scheme of partition provision’ should 
.be made for the management of the charities by all the parties according to their 
rights. The plaintiff also charged that the 1st defendant had in the course of his 
Management manipulated accounts and misappropriated large amounts and 
secreted them and it was prayed thai he should be called upon to aċcount for them, 


The ist defendant filed a written statement on 10th November, 1941, on behalf 
of himself and as guardian of his minor sons, defendants 3 to 5. He admitted 
the relationship of the plaintiff and the share to which he was entitled and raised 
various contentions only with reference to the properties available for division. 
With reference to immovzable properties mentioned in schedule A he pleaded 
that items 10 and 11 were dedicated to charity and were therefore not divisible 
and that item No. 3 was being used as a school. He also mentioned some more 
properties as available for partition in schedule I-A to the written statement. As 
regards the jewels and moveables mentioned in schedule B the defendants con- 
tended that it contained several items not belonging to the family and not in existence 
and å list of the article which were available for division was set out in schedule 2. 
‘There was a further plea that some of the jewels mentioned in the plaint belonged 
to-the several defendants, to the wife of the 1st defendant and to his daughters 
Nachammai and Sivakami as their own and that they were, therefore, not liable 
for partition. They are separately set out in schedule 2-B to the written state- . 
ment. With reference to the Thanathu maral accounts, the defendants set out in some 
detail the history of the amounts and their investments, in paragraph 6 of the written 
statement. In paragraphs 8 and g it was adniitted that these amounts belonged 
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to the family in whosoever’s nam= the investments might stand and it was added 
that the true value of these assets would not be 15 lakhs as mentioned in the _plaint 
but only g lakhs including lands surchased in Burma and of the value of 23 lakhs. 
Defendants denied that there was any manipulation of accounts or misappropriation 
of amounts and contended that accounts should be taken only of the assets as they 
stood on the . date of the partition. . They also pleaded that the Court had no 
jurisdiction to divide the immoveable properties situate in Burma. Two other 
pleas put forward by the defendants may also be mentioned. One is . 


“that according to the usual pracice obtaining among the families of Nattukottai Chettiar 
community the rst defendant is entitlec to a decent Temuneration for the management of the joint 
family business and properties ” 


and the other is that provision should be made for future seer murais for the 
sisters and that the remaining asets alone should be divided between the parties. 
The and: defendant who was a major filed a written statement putting the 
plaintiff to strict proof of the allegations in the plaint and otherwise adopting the 
written statement of the 1st defe=dant. 5 


The plaintiff then filed a r=ply statement in answer to.the contentions put 
forward by the defendants... Of the several matters mentioned therein, it is sufficient 
to refer to one plea which alone is material to the present appeals. The plaintiff 
pleaded that there was a custom in the Nattukottai Chettiar community for a 
member of the joint’ family “setting up. separate family” after marriage, that 
monies drawn by him thereafter would be entered in a separate account called 
Pathuvazhi, that at the time of the partition the amounts appearing in the Pathuvazhi 
account would be debited agairst the-member and that in accordance with this. 
custom the amounts shown in the Pathuvazhi account of the 1st defendant should 
be debited against his share. On these pleadings issues were framed on 13th-Decem- 
ber, 1941 and the suit was posted for trial on 6th February, 1942. It underwent 
several adjournments and on ari April, 1943 the trial ‘actually commenced. It 
was then referred to arbitration >n 6th April, 1943, but that proved abortive and 
the suit was posted peremptor-ly for ‘trial on 10th December, 1943, and the hearing 
actually commenced on 11tk December, 1943. Meantime the 2nd defendant 
filed on 6th December, 1943, an application under Order 8, rule 9 of the Code of 
Civil Procedure for leave to file edditional written statement. ‘That was numbered. 
as I.A. No. 988 of 1943. Therein the 2nd defendant alleged “ that the deceased’ 
Chidambaram Chettiar the father of the plaintiff and the 1st defendant herein 
set apart on 25th March, 1925, two sums of money of Rs. 2,10,251-4-0, each sepa-- 
rately in the name of the plaint--¥ and the 1st defendant so as to vest the same in 
them forthwith ” and that these amounts and their accretions were not “ the Pro- 
perty of the family liable to Civ_sion in this suit”. This application was opposed 
by the plaintiff on the ground that these allegations were inconsistent with the 
admissions in the written statercent that all monies standing in the Thanathu marat 
accounts were joint family properties available for division, that the petition was: 
belated and not bona fide and that.the real object of the defendants was merely to 
drag on the proceedings. l 


On 14th December, 1943, zhe Subordinate Judge dismissed this application: 
_on the ground that it sought To raise a new and inconsistent plea and that it was. 
really inspired by the 1st defendant. 


Meantime the trial of the suit went on from day to day and was concluded’ 
on 15th December, 1943 and jadgment was delivered on 29th December, *1943. 
The Subordinate Judge held that the claim of the 1st defendant for remuneration 
for management based upon -he practice of the community was not well-founded ; 
that the custom pleaded by the plaintiff that amounts drawn by members of the 
__joint family and entered in Peth.wazhi accounts should be debited against them was 
‘also not established ; that on the question of the jewels available for partition, 
the Commissioner should determine whether the gifts in favour of the several mem- 
bers pleaded by the defendants were true and were reasonable, that the payment 


a 
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of seer murais was not legal but a moral obligation and that no provision need be 
made therefor at the division ; that items 3, 10’and 11 had not been dedicated 
to charity and were available for division and that the 1st.defendant was liable 
to account only for the assets existing cn the date of the division but that accounts 
should be taken on the principles applicable to accounting by managers of joint 
Hindu families and that provision should also be made for a proper scheme for the 
management ‘of the family charities. It was also held on issue No. 13 that the 
Court had no jurisdiction to direct a division of immoveable properties not situated 
in British India. . With these findings the suit was referred to the Commissioner 
for ascertainment of the properties available for division and for taking of accounts. 
Against this judgment appzals were preferred to this Court by all the parties, A.S. 
No. 115 of 1944 by the and defendant, A.S. No. 199 of 1944 by defendants 1, 3 and 
5 and A.S. No. 499 of 1944 by the plaintifl In A.S. No. 115 of 1944 the 2nd defen- 
dant applied in C.M.P. No. 1402 of 1944 for stay of further proceedings in O.S. 


- No. gi of 1941 pending disposal of the appeal. On this petition an order was passed 


on 12th April, 1944, that taere was no need to stay all proceedings in O.S. No. gt 
of 1944 and that it was sufficient if the passing of the final decree alone was stayed. 
Interim stay which had been granted ex parte was also vacated. The result then 
was that the stage had been set for an enquiry being proceeded with before the 
Commissioner and for the 1st defendant rendering accounts before him. In fact 
the Commissioner commerced the enquiry and there were preliminary skirmishes. 
before him, resulting in an order Exhibit P-22, dated gth June, 1944 and the filing 
of a memo by the defendants on 24th June, 1944, Exhibit P-23. 


On 5th July, 1944, the plaintiff filed I.A. No. 356 of 1944 for the appointment 
of a Commissioner for seizing certain account books which were stated to have been 
secreted by the 1st defendant at his residence. It was ordered on the same day 
in the presence of the Advocate for the 1st defendant and the Commissioner actually 
went to the place for executing the warrant. At this stage the parties entered into. 
an agreement that the disputes in the suit should be settled by arbitration and that 
a sum of Rs. 2 lakhs should be paid to the plaintiff on account. That amount 
was actually paid on 12th July, 1944, Exhibit P-g and a joint application for referring 
matters in dispute to arbitration was made to the Court on 18th July, 1944, I.A. 
No. 427 of 1944. That application was signed by the plaintiff the 2nd defendant `. 
and the rst defendant for himself and zs guardian of minor defendants 3 to 5. There 
was also a petition under Order 32, Rule 7, Civil Procedure Code that the Court 
might grant leave to refer the matters to'arbitration on behalf of the minor defendants. 
3 to 5 as it-was beneficial to them. On arst July, 1944, the Court passed an order 
“ that all matters in dispute in this suit and all matters and proceedings connected 
therewith ’ be referred to the arbitration of Ramanathan Chettiar of Kandanur 
and Chellappa Chettiar of Kothamangalani. The arbitrators entered on their: 
duties and passed an interim award an 1st August, 1944. It is stated therein that 
all the parties have agreed to the award and signed it in token of their acceptance. 
In fact'the award is signed not only by the arbitrators but also by the plaintiff, 
and defendant and the first defendant for himself and as guardian of defendants. 
3 to 5. The final award which is an amplification of the interim award was made- 
on 6th December, 1944 and filed into Court on that date. The defendants being 
dissatisfied with the award filed I.A. No. 18 of 1945 to set it aside under sections: 
30 and 31 of the Indian Arbitration Act. They complained that the agreement 
dated 18th July, 1944, to refer to arbitration was brought about by coercion and’ 
undue influence, that there was no proper enquiry, that the arbitrators were partial 
and biassed and that the award was unjust. The validity of the award was also. 
attacked or two grounds which requires special mention. One was based on the 
fact that the joint family owned immoveable properties in Burma; and on the 
principle of private international law that Courts in one country would have ‘io. ` 
jurisdiction to adjudicate on title to immoveable property situated in a foreign 
country or to direct their division. It was urged that as the reference to arbitration” 
comprised all the matters in dispute in the suit and as division of the immoveable. 
properties in Burma was prayed for in th plaint the reference comprehended a 
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; subject over which the Court had no jurisdiction and that, iano it was illegal 
and that in consequence the award was void. Secondly it was conterided that the 
reference to arbitration was opposed ‘to the ‘orders of the High Court in’ C.M.P. 

“No. 1402 of 1944. ~The argument was that stay of passing-of the final decree was 
ordered in A.S. No. 115 of 1944 because the-gnd defendant had raised a dispute 
‘about the, partibility of-a sum c= Rs. 2,10,251-4-0 separately entered in the name 
of the ist defendant and that the High Court.intended that this controversy should 
be settled before the final decree was passed-and it was contended that as the refer- 
„ence and the award included this item also it was in contravention of the- order 
in C.M.P. No. 1402 of 1944. ‘Te-plaintiff opposed this application. He pleaded 
that there was proper enquiry and that the charges of misconduct were unfounded. , 
He also contended that the reference to arbitration was not open to any objection, 
that the interim award was consented to by the defendants and that the final 
award was not liable to be set zside. He accordingly prayed that a decree might 
be passed in terms of the award. At the hearing of this petition no oral evidence . 
was tendered by the defendans. They were content to-rest their case on the 
documentary evidence and on. their legal contentions. The Subordinate Judge - 
held that there was no basis fer the charges of misconduct levelled against the 
arbitrators, that there was due and proper enquiry and that the award was not 
open to objection on the merits Lut he agreed with the defendants that the reference 
_to matters in dispute in the sui comprised also questions relating to immoveable 
properties in Burma and that it was without jurisdiction and that it also included 
the dispute relating to the sums of Rs. 2,10,251-4-0 entered in the Thanatha maral 
account of the 1st defendant and the plaintiff and that that was in contravention 
of the order of the High Court In C.M.P. No. 1402 of 1944 and that therefore the 
reference was illegal and the award following thereon was void. It is against this 
-order that the plaintiff has Pan G.M.A. No. 210 of 1946. l 


In this Court apart from sippar the judgment of the Court below où the 
two grounds aforesaid. Mr. K. Bashyam Ayyangar, the learned counsel for the 
respondents raised a further con‘ention that under section 21 of the Indian Arbitra- 
tion Act, the power of the Coit to refer matters in a suit to arbitration could be 
-exercised only so long as judgment has not been delivered and that where judgment 
has been pronounced, as it waz in this case on 29th December, 1943, that power 
comes to an end and there is no jurisdiction in the Court thereafter to refer the 
dispute to arbitration and that therefore, the reference, dated 21st July, 1944, is 
- without jurisdiction. It was also argued that even if this contention is. to be held 
‘to be too wide, the reference to arbitration should at any rate be limited to matters 
still remaining to be decided ar4 could not include what had been already decided 

by the Court and as the reference on 21st July, 1944, was not so limited it was illegal 
and so was the award passed thereon. As a branch of the same argument it was 
‘contended that the High Cour: before which the appeals against the preliminary 
‘decree were pending has seisin of the cause, that that Court alone had power to 
refer to arbitration and that the reference by the Subordinate Judge was without 
jurisdiction. The judgment o= the lower Court was also sought to be supported 
‘on the ground that the agreement to refer to arbitration was obtained by coercion, 
that there was no proper enqu:-y by the arbitrators and that the award was liable 
to be set aside on the merits. 


‘On these contentions four questions arise for determination :— 


(1) Is the reference bad on the ground that it- involved the determination 
of title to immoveable properti=s situated in foreign jurisdiction ? 


> (2 ) Is the reference bad as being in contravention of the order of the High 
Court i in C.M.P. No. 1402 of r344»? 


. (3) Is the reference bad on the ground that the Subordinate Judge had. lost 
the power to refer matters in Zisputẹ to arbitration by reason of judgment having 
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been delivered on 29th December, 1943 ar on the ground that the reference com- 
prehended matters which had been decided by the preliminary judgment or that 
the Court had no jurisdiction by reason of the appeals against the preliminary 
judgment having been pending in the High Court, and 


‘(4) Is the award vitiated by any misconduct or irregularity? *We shall 
deal with the above questions in the order mentioned above. _ 


On the first question the contentions of the respondent will be found on analysis 
to resolve themselves into three propositions of law. The first proposition is that the 
Courts have no jurisdiction to determine questions of title to immoveable properties 
in foreign countries or to effect a division thereof. This rule has long been well 
established and is not open to question. 


In Nachiappa v. Muthu Karuppant, this Court had occasion to consider this 
question elaborately and tke substance of the decision is correctly set out in -the 
head note which runs as follows :— l 

“ Neither under section 16 (b) of the Code of Civil Procedure nor under the rules of private 
international law has a British Indan Court jurisdiction to entertain a suit for partition of immoveable 
properties situate outside British India (for instance in Ceylon) especially where the partible nature 
of such properties is disputed. It has no jurisdiction even to declare that the said properties are 


partible joint family properties. Nor has it power io take such propertics into its calculation in 
adjusting the equities between tke parties.” 


This rule is thus stated in Dicey’s Conflict of Laws (6th edition, page 141) : 


“ Rule 20: Subject to the 2xceptions hercinafter mentioned, the Court has no jurisdiction 
to entertain an action for 


(1) the determination of the title to, or the right to the possession of, any immoveable 
property situate out of England (foreign land) ; or - 


(2) the recovery of damages far trespass to such immoveable.” 


There are three exceptions. to this rule: Where there is a contract or an equity 
between the parties with reference to immpveable property ; where the action is 
one for the administration of an estate or trust and where the action is for enforcing 
a maritime lien on a ship for damage done to an immoveable property situate out 
of England. 


The learned advocate for the appellants does not contend that the Court of 
the Subordinate Judge of Ramnad would have jurisdiction either to decide the 
question of disputed title with reference to fareign immoveable property or to direct . 
division thereof. ; ° ‘ 


The second proposition is that a Court which has no jurisdiction to determine 
any matter in controversy in-a suit has no jurisdiction to refer it for determination. 
‘by arbitrators. This stands to reason because the award becomes effective only 
when a decree is passed thereon and as the Court is bound to pass a decree in terms 
of the award when it is not pen to any objection, to recognise a power to refer 
che dispute relating to foreign immoveables to arbitration would be to assume 
+urisdiction to pass a decree with reference to such properties. It will be illogical 
to hold that what a Court cannot do directly it can do indirectly through the machi- 
nery of arbitration. In Krishna Ayyar v. Subbarama Ayyar®, the point for deter- 
mination was whether an award dealing with the immoveable properties both in 
British India and in Travancore could be filed in a British Indian Court under 
section .20 of the second schedule of the Code of Civil Procedure, which provides 
that where any matter has been referred to arbitration without the intervention 
cf the Court and award has been made thereon any person interested in the award 
nay apply to any Court having jurisdiction over the subject-matter of the award 
taat the award be filed into Gourt. It was held that the subject-matter of the 
gward must be wholly within the jurisdiction of the Court where it is sought to be 


. filed and as a portion thereof was in Travancore the Sub-Court at Palghat had no 


jurisdiction to entertain the application. That no doubt was a case of an award 


t. (1946) 1 M.L.J. 310: LL.R. (1946) 2. (1932) 62 M.L.J. 550: LLR. 55 Mad. 
Mad, 858. 689. aie 
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pronounced in an arbitration without the intervention of the Court whereas in the 
present case the reference is by Court in a, pending action but on principle this 
_cannot make a difference because the award in either case would become valid 
only when a decree of the Court is passed thereon. The following observations 
of Anantakrishna Ayyar, J., would be equally applicable to the present case : 
“When an application is made under paragraph 20, notice is given to the other parties tō the i 
arbitration ; and under paragraph 21, when a Court is satisfied of certain particulars mentiored 
therein, the Court shall order the award to be filed and shall proceed to pronounce judgment according 
to the award. Upon judgment so pronounced, a decree shall follow, and no appeal shall ‘ie from 
such decree except in so far as the decree is in excess of or not in accordance with the award. Thus 
the judgment should be in accordance with the award ; and the decree that should follow should be 
in accordance with the judgment. Therefore the decree should be in accordance with the award: 
The award deals with immoveable property outside British India. The decree also therefore should 
deal with immoveable property outside British India. Has the Court in British India jurisdiction 
to pass such a decree? Prima facie, not.” - ' : 


In Ladha Ram v. Raliaram?, it was held :— 


“Ifa Court is not initially competent to entertain a suit in respect of the dispute which is the 
subject-matter of reference to arbitration, it cannot pass a decree on an award made as a result of such 
reference by the parties whether before the suit was instituted or during its pendency., In the latter. 
case the Court is incompetent to refer the matter to arbitration.” 


The appellant did not seriously contest the soundness of this position. 


The third proposition. of law is that where the reference is invalid in part it-is 
invalid in toto and the award based on such a reference cannot be split up into two 
parts and upheld in so far as it relates to what could be validly referred, and rejected 
only as regards what could noi be. The decision in Lakshminarasu v. Nagamma* 
is relied on in support of this position. In that case the reference to arbitration. 
comprised matters in dispute in suit as well as matters outside-the suit. It was 
held that the reference was illegal and that, therefore, the entire award must be 
rejected, and the decision reported in Peddapalayam Bodachari v. Peddapalayam Muniya- 
chari®, wherein it was held that “ an award under an invalid reference being itself 
invalid ‘gives no rights either as an award or as a compromise,” was followed. The- 
reason for this rule is not quite obvious. It may. be that it will be difficult to dis- 
entangle the valid portions from the invalid portions in an award in a partition action 
or partnership suit.. In such a case the award must fail in its entirety. That was 
the case in Ram Protap Chamria v. Durga Prosad Chamriat, which was a partnership 
action and the reference comprised matters in dispute in suit and other matters. 
The award was found to be inseparable and was, therefore, rejected. After quoting 
the observations of Rankin, J., as he then was, that the arbitration cannot at the 
same time relate to matters within the jurisdiction of the Court and matters without 
jurisdiction, Lord Blanesburgh observed as follows :— ; : 

“ Their Lordships desire to reserve their opinion upon the guesticn whether ihere mayrot 
be exceptions to that comprehensive statement.” f 
It does not appear why if the reference and the award consist of distinct and sever- 
able parts the valid portions should not be upheld. It is unnecessary to deal with 
this aspect of the matter further because the learned advocate for the appellant 
is prepared to argue his case on the footing that if the reference includes matters 
beyond the jurisdiction of the Court it should be rejected in toto. His contention.. 
is that all these propositions of law have no application to the facts of the present 
case because there was no dispute about title to immoveable properties in Burma. 
and there was no claim for their partition at the date of reference to arbitration. 
It has already been mentioned that the title of the plaintiff to a half share in the 
Burma assets including immoveable properties was unequivocally admitted by the 
- defendants in their written statement and therefore, there was no -question of a 
title in dispute to be adjudicated by the Courts. As for division of the immoveable ` 
properties in Burma, it is true that the plaintiff prayed generally for partition of the 
5 a i ` 
L. AJR. 1928 Lah. 730. : -= -4 (192 M.L.J.- :-L.R: 5g LA.1 0 
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joint family properties but the defendants contended that the Court had no juris- 
diction to divide the properties in Burma and on that contention issue No. 13 was 
raised, It runs as follows :— Gay 2-8 i 
“Whether this Court has jurisdiction to divide immoveable properties of the joint family in 
Burma? ” : ; i 
The Court held by its judgment, dated 2gth December, 1943, that it-had nò 
jurisdiction. Against the preliminary decree, the plaintiff filed A.S. No. 499 of 
1944 but in the appeal he cid not challenge the correctness of the finding in issue 
No. 13. The decision on this issue had thus become final. The plaintiff had accep-' 
ted the decision of the trial Court and was content to leave it at that. Thus the 
position at the date of the reference was that the title to immoveable properties 
had been admitted and the question of actual division had been finally ruled out. : 
Therefore the reference to arbitration of all the matters in dispute did not com- 
prehend any matter which the Court could not have determined. It involved + 
no adjudication of title to foreign immoveable properties ; nor was there any.. 
subsisting prayer for division thereof. We are, therefore, of opinion that. the refer-- 
ence cannot be held to be illegal on the grounds urged by the respondent. 


It is next contended that apart from the reference the award settled questions 
of title to immoveable properties in Burma and that it was, therefore, void. Para-. 
graphs 1 and 2 of the award -elate to the properties in Burma including immoveable. 
while paragraph 3 of the award relates to the immoveable properties in Pudukottah. ` 
Paragraph 1 runs as follows :— ay” ds 


“ After communications are restored to Burma, the plaintiff and.the defendants have tó divide- 
the firms in Burma at the places Ninhla and Sitquin belonging to them and the lands,.gcdowns,. 
homes, gardens, and other proper-ies, items, Bank deposits, jewels, moveables, all assets, etc., and 
the subsequent iricome attached thereto into two halves and the plaintiff has to take one halfand the 
defendants the other half.” j 

-The award, it will be seen, does not purport to divide the immoveable pro- 
perties in Burma. It expressly reserves the division for a future and a convenient: 
date. It merely records that the plaintiff has to take one half share and the defend: 
ants the other half. In paragraph 2 are set out the various adjustments to be 
made in the final settlement of accounts with reference, to the Burma assets but: 
théy do not as such relate to any immoveable properties. It is ‘merely provided: 
that the assets are to be taken equally by the plaintiff and by defendants-1 to 5.- 
Paragraph 3 deals with the immoveakle properties in Pudukottah and the award 
expressly states É TEE 

“ Since the aforesaid property is situated in Pudukottah State. it has not been divided having 


regard to the good and bad qualities of the soil. if necessary the plaintiff and the defendants shall 
have it divided in equal halves later on whep required,” ~~ 


It also provides that the plaintiff and the defendants shall enjoy them in equal 
Aalves. It is argued on beha/f of the respondents that the award purports to give’ 
a half share each to the plaintit and to the defendants in all the Burma assets inélud-’ 
ing the amounts entered in the Thanathu maral account of the plaintiff and the ist, 
defendant and their accretions ; that these assets included also immoveable. 
properties ; that I.A. No. 988 of 1943 raised the question of the divisibility of these: 
xssets and though it was rejected on r4th December, 1943, by the Subordinate. 
Judge it was pending decision in A.S. No. 115 of 1943 in the High Court and that, ` 
therefore, the question of title to the immoveable property in Burma was in dispute: 
at the date of the reference. i e ay 


` That would be correct if zhe question of the divisibility of the assets raised in 
LA. No. 988 of 1943 could be regarded as a matter in dispute in the suit but I.A.: 
No. 988 of 1943 had been dismissed and so long as that order stood the question. 
sought to be raised therein was not a matter in controversy in the suit. The plead- 
ings in the suit contain an admission of the plaintiff's title to these assets and unless 
and until the additional written statement of the 2nd defendant is ordered to be 
received there was no dispute in the suit with reference to foreign immoveables. | 
The fact that the order in I.A. No. 988 of 1943 was challenged in appeal has not 
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the effect of altering or enlarging the scope of the suit so as to comprehend a dispute 
in respect of title to foreign imm=veables. The question in appeal was not whether 
those properties are divisible but whether the 2nd defendant should be permitted 
to raise that question. There is, therefore, no force in this objection. 


It is further contended that under the terms of the award the title of the plain- 
tiff as well as that of the defencants to a half share in the foreign assets including 
immoveables has been recognis2d and: declared ; that such a declaration has a 
force and operation independent of the admission of the parties on which it is based ; 
that, unlike admissions, the effect of the declaration is-to conclude the rights of 
the parties and that, therefore, i: is hit by the rule of private international law, that 
there is no jurisdiction to declare title to foreign immoveable properties. But it is 
only a declaration following upon adjudication by the Court, of disputed title to 
foreign immoveables, that is beyond its jurisdiction and where there is no adjudi- 
cation, there is no declaration such as is to be prohibited by the principles of private 
international law. It is not incompetent either to the arbitrator or to the Court 
to record an admission of title tc foreign properties by the parties and to incorporate 
it in the award or in the decree. In this connection it will be useful to refer to 
decisions under section 17 (b) of the Registration Act which provides that non- 
testamentary instruments whick purport to declare title to immoveable properties 
should be registered. The precise meaning of the word “‘ declare ” in that section 
has frequently come up for judicial consideration. In Sakharam Krishnaji v. Madan 
Krishnaji+, the question arose waether a deed which acknowledged that thére had 
been a partition required registration under section 17 (b) of the Registration 
Act, on the ground that it declared the rights of the parties. Holding that it did 
not come within section 17 (4) West, J., observed as follows :— 

“It implies a declaration of will, not a mere statement of fact and thus a deed of partition 
which causes a change of legal relation to the property divided amongst all ihe parties to it, is a 
. declaration in the intended sense ; but a letter containing an admission, direct or infercntial, thata 
partition once took place does not ‘ =eclare’ a right within the meaning of the section. It does 


in one sense declare a right ; that is the existence of the right is directly or indirectly stated by the 
writing, but it is not the expression or declaration of will by which the right is constituted.” 


This passage-was cited with aporoval by the Judicial Committee in Bageshwari 
Charan v. Jagarnath Kuari?, Aer observing that the decision in Sakharam Krishnaji 
v. Madan Krishnaji+ had been followed in Jiwan Ali Beg v. Basa Mal? and Runganayaki 
Ammal v. Virupakshee Rao* Viscount Dunedin observed as follows :— 

“ Their Lordships have no doubt that this track ofdecisionsisright. Though the word ‘ declare’ 
might be given a wider meaning, they are satisfied that the view originally taken by West, J., is right. 
The distinction is between a mere recital of fact and something which in itself creates a title.” 

In Lahore Central Co-operative Bank, Lid. v. Qadir Bakhsh®, there was an award 
in respect of a claim of a Co-op=rative Society under a mortgage deed and it provided 
that in default of payment of tze amount due the amount might be realised through 
Civil Court by the sale of all the properties. ‘This award was made a rule of Court 
and a decree was passed in terms thereof. The decree was not registered and the 
question was raised in execution that as it declared rights to immoveable property 
it was not admissible under szction 17 (b) of the Registration Act. The Judicial 
Committee held*that the provision in question in the award merely declared the 
legal consequences and did nox by itself create any right in the immoveable property 
and that, therefore, it did not require to be registered under the Act. In Krishna- 
murthit Naidu v. Ramakrishna Nudu®, the parties to the suit entered into a compromise 
on the basis of the rights unde? a will and a decree was passed in terms of the com- 
promise. It was held by Sa-yanarayana Rao, J., that the decree did not declare 
any right within the meaning of section 17 (b) of the Registration Act and that 
it was admissible without registration. We are of opinion that on the same principle 
it should be held that the award in question did not declare any rights to immoveable 
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properties in Burma. Mr. K. Rajah Iyer argued that even if there was in the 
award an affirmation of ti-le to foreign immoveable properties that was only inci- ` 
dental and that such incidental declarations are-not opposed to any principle of 
private international law. He is supported in this contention by the following 
passage from Halsbury’s Laws of England, Vol. VI, page 220, paragraph 269. 
The passage runs as follows :— : 

“ Where, however, it is only necessary to determine the question of title incidentally an action 
relating to rights in respect of a foreign immovezble will liè in England.” 
We are satisfied that the award. in this case does not adjudicate upon’any disputed - 
title to foreign immoveables and that its validity cannot be impugned on this account. 


We may add that it was also suggested that the reference comprised not merely 
matters in difference in the suit but also “all matters and proceedings connected 
therewith ” and that that went beyond the scope of the suit. This is clearly un- 
tenable as the other “ macters and proceedings” are merely in relation to the 
matter in dispute in the suit, and is in the mature of the final prayer for general relief 
in the plaint. 


We shall now deal with the second question whether the reference to arbi- 
tration contravenes the order in C.M.P. Na. 1402 of 1944. It is not easy to discover 
the basis for this contention. The order of the High Court stayed only the passing 
of the final decree in the action. -The reference to arbitration is in no sense the 
passing of the final decree or even the making of the award. Thr utmost that 
could be said is that before passing a decree in terms of the award the order in 
C.M.P. No.' 1402 of 1944 might have to be withdrawn. That, however, does not 
bar the jurisdiction of the Court to refer the matters to arbitration or the jurisdic- 
tion of the arbitrators to make an award. It is, therefore, not liable to be set aside 
as in contravention of the order in C.M.P. No. 1402 of 1944. That order far from 
staying all proceedings in the Court below directed that they should go on and the 
interim stay ‘was also vacated for that purpose. There is nothing to prevent the 
parties themselves settling the matter by compromise notwithstanding this order, 
and likewise there is nothing to prevent them from agreeing to have their disputes 
settled by arbitration. As for inclusion of Thanathu maral accounts of the 1st defendant 
and the plaintiff within the scope of the arbitration that would be in accordance 
with the pleadings in the suit and therefore, within the jurisdiction of the arbitrators. 
The filing of A.S. No. 115 of 1944 did not as already stated affect the scope of the 
suit or of the reference to arbitration. Moreover the order in C.M.P. No. 1402 
of 1944 such as it was, was for the benefit af the and defendant and possibly of the 
other defendants. That could be waived by them and they having expressly agreed 
to the reference on 18th July, 1944 and again to the interim award on 1st August, 
1944, it is not open to them <o raise any objection on this score. For all the above 
reasons this objection must be overruled. 


The third objection which is the one that has been most strenuously pressed 
on us is based on the languag= of section 21 of the Arbitration Act which is in these 
terms:— ' ° 

“ Where in any suit all the parties interested agree that any matter in difference between them 
in the suit shall be referred to arbitration, they may at any time before judgment is pronounced 
apply in writing to the Court for an order of reference.” 

The argument for the respondents is that the Courts possess no inherent jurisdiction 
to refer disputes in pending actions to arbitration, that it is a power which must 
be expressly conferred by statute, that section 21 of the Arbitration Act is the 
enactment which confers such a power on the Courts; that under the terms of 
that section the power to refer’-to arbitration can be exercised only “at any time 
before’ judgment is pronounced ” ; that it cannot be exercised thereafter ; that in 
this case on the pronouncement of the judgment on 29th December, 1943; the power 
of the Subordinate Judge to make a reference came to an end. This position is 
sought to be reinforced by a reference to section 2g (2) of the Arbitration Act which 
enacts that the Courts shall not deal with matters which have been referred to 
arbitration except in the marner and to the extent provided in the Act and this, 
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_it is argued, indicates that the matter is still capable of adjudication by the Court 
and would be inappropriate at a stage when there has been a decision by the Court. 


It may be conceded that tae power to refer to arbitration must be expressly 
conferred by statute. In Abani Bhusan v. Hem Chandra’, where the point for deter- 
-mination was whether an appellate Court had the power to refer disputes to arbi- 

tration, there is the following observation in the judgment of Mukherjea, J. :— - 
- “ Whatever the proper view might, be, we are bound to apply the law as it stands and as the 


power of referring a case to arbitration is not one that is inherent in a Court, we must hold that in the 
“absence of any express provision thz appellate Court is not competent to exercise it.” 


5 The question, therefore, is whether on the terms of section 21 the reference, 
dated 21st July, 1944, is intra vives, of the powers of the Court and that has to be deci- 
.ded on a construction of the larguage of section 21 in the light of well-established 
"principles. . 
That section provides that where in a suit all the parties agree that matters in 
- difference in the suit shall be referred to arbitration that might be done at any time 
before judgment is pronounced. What is the meaning of the word “judgment” in 
this context? Judgment is defned in section 2 (g) of the Code of Civil Procedure 
~as the statement given by the judge of the grounds of a decree or order ; and that 
“is wide enough to cover judgments on applications for injunction, appointment of a 
“¥eceiver and so forth ; and also judgments in. the suit on such questions as court- 
_ fees payable on the plaint. It is not contended before us that these are judgments 
within the meaning of section 21 of the Arbitration Act. It is, therefore,- clear 
that judgment in section 21 does not bear the same sense which it has in the Civil 
Procedure Code. To ascertair its true import we must turn to the language of the 
section itself. Section 21 con-emplates that “ any matter” in dispute in the suit 
‘can be referred to arbitration ; and therefore a judgment which bars the juris- 
‘diction of the Court to refer “ any matter” to arbitration must be a judgment 
which does not leave “ any matter ” undecided. In this context, therefore, it can 
énly mean a judgment which finally decides all matters in controversy in the ‘suit ; 
it does not mean an interlocutory judgment which still leaves any of the matters in 
‘dispute undecided. Findings Jn issues, though called judgments are not judgments 
- in this sense ; nor are prelimirary judgments, even though they decide some of the 
matters finally, because there are still matters to be decided in the suit. For the 
-purpose of section 21 of the A-bitration Act, nothing is a judgment which does not 
‘put an end to the suit and so long as an action is:pending there can be reference 
under that section. 


It is well settled that a p-eliminary decree does not put an end to the action. 
The suit continues until the firal decree is passed, the preliminary decree being only 
`a step in the process of the passing of the final decree. This is clearly enacted in the 
explanation to the definition of decree in section 2 of the Code of Civil Procedure 
which runs as follows :— 


“A decree is preliminary when further proceedings have to be taken before the suit can be com- 
pletely disposed of. 


It is final when such adjudication completely disposes of the suit.” 


. It has been repeatedly held that the provisions of the Code of Civil Procedure appli- 
cable to pending suits apply to suits in which there has been a preliminary but not, 
„a final decree. In Jadu Nata Ray v. Parameswar Mallik®, the Judicial Committee 
-had to deal with a partition suit in which a party applied to be impleaded after 
the preliminary decree and to have his rights adjusted in the final decree. In holding 
: that the application was maintainable the Judicial Committee observed as follows:— 
` “Their Lordships fully agree vith the observation made by the learned Subordinate Judge who. 
„passed the final decrece in his order af 8th May, 1934, whereby he allowed the objections of the appel- 
_lants to the Commissioner’s report on the ground that a partition suit in which a preliminary decree 
has been passed is still a pending suit and the rights of parties who are added after the preliminary 
‘decree have to be adjusted at the time of final decree.” 
t $ 
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The appellant also relies on the following observations occurring in Dwarka Nath 
Misser v. Barinda Nath Misser}, > i 


“In the present case what the parties applied for was a partition by metes and bounds of the 
property which was the subject-matter of the suit. The partition has not yet been made and until 
the partition has been made and the final decree pronounced it could not be said. that any decree 
in’ terms of the last paragraph of section 3g6 kas been passed in the casé. The order that is made 
and which was made in this cas2 under the first paragraph of section 396 has no doubt bhe force of a 
decree but the question that we have to consider is whether the proceedings that are taken subsequent 
to such order being passed for the purpose of effecting a partition are proceedings in the suit itself, or 
proceedings in execution of thedecree. We think that they are proceedings in the suit itself, and 
not proceedings in execution of the decree.” i 


The question has frequently come up as to whether Order 23, rule 3 is applicable 
to adjustments made after the preliminary and before a final decree in a suit. 
Order 23, rule 3 provides that where a suit has been adjusted the Court shall order 
‘such adjustment to be recorded and, for this provision to apply, there must be a 
suit pending. In Madan Theatres, Lid. v. Dinshaw @ Co., the question was raised 
whether an adjustment made after the preliminary decree in a mortgage suit came © 
within Order 21, rule 2 which provides that the adjustment of the decree should 
be certified and if not certiñed within time it could not be taken into account. `The 
Judicial Committee held that the case was governed by Order 23, rule 3 which applies 
to pending suits and not by Order 21, rule-2 which applies to execution of decrees. , 


Lord Porter observed :— 


“ Their Lordships sec no cualification to the wide terms of the Order (Order 23, rule 3) nor 
any grounds for limiting its application. Admittedly the suit continues until the final decree is passed 
and there is no time for recordin the agreement arrived at as there is under Order 21, rule 2.” ’ 
In Raja Bahadur Harihar Prasad Narain Singh v. Maharaj Kumar Gopal Saran Narain 
Singh®, which was also a case of an adjustment after the preliminary decree in a 
mortgage suit had been passed the following observations occur :— 

“ As I have already said, it was conceded by Mr. Das that, if Order 21, rule 2 has no appli” 
cation the application is within the jurisdiction of the Subordinate Judge under Order 23, rule 3, 
and in my opinion he was righ: in making that concession, The word ‘suit’ in that rule is not 
used in any narrow sense but having regard to the division of the subject-matter in the various 
Orders and Rules the word ‘ su:t’ is applied to the proceedings from the beginning of the plaint 
up to the time when an executeble decree has been obtained.” 

Inayat Khan v. Harbans Lal* is also a case of adjustment in a mortgage suit after the 
preliminary decree was passed. In applying Order 23, rule 3 the Court observed 
as follows :— 

“This is a necessary corollary of.the view taken by this Court that a preliminary decree 
does not terminate the suit, wich continues tila final decree is passed. Oncea suitis finally 
disposed of, Order 23, rule 3 cannot have any application ; but so long as the suit is pending it 
is open to the parties to enter into a compromise or otherwise adjust their differences.” 

The position beitig well established that the action is pending until a final 
decree is passed, it follows, that there is jurisdiction in the Gourt to refer the matters 
in dispute to arbitration until the final judgment is pronounced. 


Mr. K. Bashyam Ayyangar contended that there were reasons of policy why. 
the Court should not have the power to refer matters in dispute to arbitration after 
a preliminary judgment is pronounced. He argued that it would be inconsistent ` 
with the dignity of a Court that its decision should be reviewed by a tribunal of 
laymen. ~ He relies on certain observations occurring in Jugessur Dey v. M. H. Dossee®. 
There the question was whether under the Code of Civil Procedure, Act VIII of 
1859, the appellate Court had the power to refer disputes to arbitration. Under 
section 312 of that Act the parties may apply to a Court “at any timè héfore the 
final judgment for an order of reference.” A Full Bench of the Calcutta High 
Court held that the appellate Court had no power under this section to refer dis- 
putes to arbitration. The decision as such is not material to this case but the 
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following observations occurring 1n the judgment, of Kemp, J., are relied on for the 
respondents :— Í Soo RN: 3 

“ As pointed out by the Chief Just.ce, if parties are allowed to refer matters to arbitration aftcr 
a case has been finally disposed of by = Court of justice such a proceeding might tend 10 bring the 
lower Courts into contempt.” g , 
It may be noted that'Couch, C.J., observed at page 271 that the word final judg- 
ment waseused in antithesis to the preliminary judgment in the suit, which means 
that there could be a reference te arbitration after a preliminary judgment. In this 
Court it was held in Sankaralingar- Pillai, In re, that the appellate Court could refer 
the matter to arbitration with the consent of the parties. That, no doubt, was a 
decision under’ Act X of 1877 Lut the following observations occurring in that 

_ judgment are relevant for the purpose of this question. x 

‘“ Entertaining all respect for the cpinions of the.learned Judges of the High Court at Calcutta 
by whom the case in Jugessur Dey v. K. ~i. Dossee® was decided, we are not convinced by the reasons 
given by them for holding that an appellate Court might not, with consent of the parties, refer the 
matters in dispute in the appeal to arbi-zation.” i 
The decision in Sankaralingam Pileri, In re1, was followed in Bhagwan Dass Marwari v. 
Nand Lall Sein? and Suresh Chunier Banerjee v. Ambica Churn Mookherjee* and until 
the enactment of the Arbitration Act of 1940 the jurisdiction of the appellate Court 
to refer disputes to arbitration was not disputed. _ Thus it is impossible to discover 
any principle of public policy in negativing a power to refer matters which had 
been decided by a Court, to arbitration. It is true that under the Arbitration Act, 
1940, there is authority for holding that the appellate Court has no power to refer 
disputes to arbitration. Vide Seukrullah v. Rahmat Bibi’ and Abani Bhusan v. Hem 
Chandra’, ‘That, however, does not affect the point now for consideration. 


On the other hand it has been the longstanding practice of the Courts to refer 
partition suits and partnership actions to arbitration even after the preliminary 
decree is passed. ‘It would cause a revolution in the existing practice if it is to be 
held that there is no power in the Dourt to refer such matters to arbitration. 


Mr. K. Rajah Aiyar the lsarned Advocate for the appellant referred to a 
number ‘of cases in which ther= was reference to arbitration after preliminary 
decree had been passed and he relied’ on them as supporting the position that the 
power. to refer to arbitration zould be exercised until the suit terminated by the 
passing of a final decree. In the case in Dwarkanath Misser v. Barinda Nath Misser” 
already referred to there was a reference to arbitration in a partition suit after the 
preliminary decree and that was relied on as saving limitation. In Radhey Lal v. 
Kanhai Lal’, the facts were that in a partition suit there was a preliminary decree 
and thereafter an award was made by certain arbitrators effecting a division of 
the properties. A decree was passed in terms of that award. The question that 
arose for determination was whether the appeal against that decree was com- 
petent. - In holding that the appeal did not lie Fazl Ali, J., observed as follows :— 

“ It is next contended that the present case does not fall within the second schedule of the Code of 
Civil Procedure at all because this schedule is intended to apply to those cases only where a decree 
is based wholly upon the award of the a-bitrators, whereas in the present case the final decree is based 
partly upon a preliminary decree and partly upon the award of the arbitrators. This contention 
must be,negatived on the short ground that there is nothing in the Code to prevent the parties from 
referring the matter in difference between them to arbitration at any stage of the suit and that 
it is not quite correct to say that the finz] decree which has been passed in the suit is not wholly based 
upon the award of the arbitrators. It s true that the parties agreed among themselves as to their 
respective shares and this agreement was incorporated in the preliminary decree but the division of 
the properties which js the subject of tae final decree was! wholly based upon the award of the 
‘arbitrators.” . ma on TEAN 
In Ram Lal v. Deo Raj®, the facis were that a decree passed by the Subordinate 
Judge of Ajmer was taken up ir appeal to the District Court and was there con- 
firmed. „Thereafter under sectian 17 of the Ajmer Courts Regulation the case 
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was referred to the High Court of Allahabad and it was there pending. At this 
stage the parties filed an application in the District Court asking for a reference 
of the disputes to arbitration. That was done and resulted in an award. The 
question was whether there was a valid reference to arbitration. The following 
observations occurring at page g4 are relied on by the learned counsel for the 
appellant as supporting his contention. ° 


“ In our view the best analogy is that of a preliminary decree and a final decree, and perding 
the final order of the Ajmer Court on receiving the answers of the High Court to-the reference 
the suit was still, to adopt the language of the arbitration schedule in the Code of Civil Procedure 
“bending judgment? .... 2... In our cpinion, in spite of the reference to the High Court and 
not in any way because of the reference to the High Court, or because of anything which the High 
Court said, this was an arbitration in a suit in which the parties agreed that the matters between 
them should be referred to arbitration. By paragraph 1 of Schedule II of the Code of Civil Procedure 
they were, at any time before judgment was pronounced, at liberty to apply to the Court which 
ordered the order of reference.” ; 


In Mohinder Singh v. Ramindar Singh1, which was cited on behalf of the appellant 
thére was a reference to arbitration by the appellate Court and in upholding the 
validity of the award passed thereon the judicial Committee observed as follows : 


“Their Lordships arc of opinion that the subject of the submission to arbitration clearly was 
the whole dispute and not merely the matter of the appeal, and the order of the Court referring the 
matter confirms this view. In ther Lordships’ opinion there is no ground for impugning the validity 
of this award.” ; i 
That was not a case of a reference of a suit to arbitration after the passing of a 
preliminary decree and the observations quoted above are, therefore, not apposite 
to the present case. . 


The learned advocate for the appellant also called in aid the amalogy of Order 23, 
rule 3, Civil Procedure Code, under which it has been held that there can be a: 
compromise of the matters in the suit after the passing of a preliminary decree. 
The decision in Inayat Khan v. Harbens Lal®, has already been referred to. 


In Lalla Prasad v. Kedar Nath?, the facts were that there was a preliminary 
decree in a partition suit and against that there was an appeal pending. Then 
there was a compromise between the parties and the Court of first instance passed 
a decree in terms thereof under Order 23, rule 3. It was held that as the suit 
was pending in that Court until a final decree was passed it had jurisdiction to pass 
the decree under Order 23, rule 3, Civil Procedure Code. There is no reason why 
the same principle should not apply to references to arbitration. It must, therefore, 
be held that the order of reference dated 21st July, 1944, was within the juris- 
diction of the Sub-Court and that the award could not be impeached on the ground 
that it was without jurisdiction. i 


It is next argued that in any event the reference should have been limited 
to the matters still remaining to be decided and that as it included all the matters 
in the suit including those already decided it was illegal. It is contended on behalf 
of the appellant that the award is confined to the matters not decided by the pre-: 
liminary decree that the decisions of the Court that foreign immoveables gould 
not be divided, that the 1st defendant was not entitled to remuneration, that no 
contribution need ‘be made for Seermurais had all been adopted in the award and 
that the objection of the respondents had no foundation on the facts of the case 
and that, therefore the question did not arise for decision. But it is clear from the 
award that the arbitrators intended to and did decide all the matters in dispute 
in the suit. The interim award sets out the several proceedings pending between 
the parties including A. S. No. 115 of 1944. In paragraph 48 the award deals 
with the subject-matter of I. A. No. 988 of 1943 and A. S. No. 11 5 of 1944. Para- 
graph 54 provides that A. S. No. 115 of 1944, A.S. No. 1 19 of 1944 and A. S. No. 
499 of 1944 should not be prosecuted and it also decides the question of costs in 
the appeals. It cannot, therefore, be said that only those matters which were not 
a ae a 
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decided by the preliminary decree were dealt with by the award. The reference 
is certainly general. i 

‘Even on the basis that the reference and the award were not limited to matters 
left undecided by the prelimirary judgment, the question still remains whether 
they are for that reason illegal. No authority has been cited in favour of such a 
contention. Nor is there anything in the language of section 21 of the Arbitration 
_Act to support it. Under that section all the matters in dispute in the suit could. 
be referred to arbitration without any limit or qualification, provided the three 
conditions mentioned therein aæ satisfied, namely, the reference relates to matters 
in dispute, in the suit, that all zhe parties interested agree to the reference and the 
suit has not been disposed of by, judgment which, as already held by us, must 
mean that the suit is pending. There is no further limitation under the section 
that only those matters in disp.te could be referred which have not been decided 
by the Court. Once the conditions laid down in the section are satisfied the - 
jurisdiction of the Court to-refer the entire subject-matter of the suit to arbitration 
is absolute and unqualified. The reference is accordingly not open to objection 
on this ground. ; 


It is finally argued that as zppeals against the preliminary decrèe were pending 
in the High Court it was only that Court that could refer the dispute to arbitration 
„and that the Subordinate Judge had no jurisdiction to make the reference. This 
‘contention again is not sought to be supported either by reference to the language 
of section 21 of the Arbitratisn Act: or by any authority. There is nothing’ in 
section 21 to limit the power zf the Court to refer matters to arbitration because 
of the pendency of an appeal; so long as the action is pending in that Court its 
jurisdiction to refer is compleæ. It is contended that it would be inconvenient 
for two Courts to have concurrent jurisdiction to refer the same matters to arbitration; 
that it will-result in a conflict of jurisdiction, and that there might even be incon- 
sistent awards. But if it is a question of deciding which ‘of two Courts has the 
power to-refer disputes to arbit-ation there is no reason why the choice should fall on 
the appellate Court and not an the trial Court. It is contended that in respect 
of matter decided by the preliminary judgment the jurisdiction vests only with 
the appellate Court and not with the Court of first instance but it can equally be 
contended that in respect of matters not covered by the preliminary judgment - 
the jurisdiction is exclusively vested in the trial Court and not in the appellate 
Court. Mr. K. Bashyam Aiyangar on behalf. of the respondents relied on certain 
observations occurring in Nani Ram v. Fakir Chand!, as supporting his contention. 
There the suit had been finally disposed of by the Subordinate Judge and an appeal 
‘against that decision was pe=ding’ in the District Court. The appellate Court 
made an order calling upon “he Subordinate Judge to submit revised findings on 
certain issues and the hearing on those issues was pending in the Sub-Court. Then. 
there wás -a reference to arb:cration and the question was whether it was valid. 


‘Holding that it was invalid Mahmood, J., observed as follows : z 


“I am of opinion that when < Court has disposed of a case and passed a decree upon it, the 
jurisdiction assigned to the Court ceases, so far as that case is concerned, and can be revived only 
in the manner and to the extent which the law prescribes.” 


This observation could have mo application when the suit itself has not been finally 
disposed of. If anything it supports the position of the appellant, Mr. K. Rajah 
Aiyar referred to the following passage in the judgment of Sundara Aiyar, J., in 
Atchayya v. Sri Seetharamachartra Rao? : 

: “When, therefore, a suit has zeen disposed of by the first Court and an appeal is preferred, 
the Court of appeal is seized of the cause and has the powers and duties of the first Court.” , ` 
When once it is conceded that the action is pending until it is finally disposed of . 
_by a final decree, the Court where it is pending has the power under section 21 
of the Arbitration Act to refez the matters in dispute to arbitration. This objection 
must also be overruled. 


1 
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“Tt now remains to deal with the last objection of the respondents that the 
award is bad on the merits on account of coercion on the part of the plaintiff and 
misconduct of the arbitrators. : : 


The respondents put forward five charges under this heading : 


(1) It was argued that the 1st defendant was not a free agent in gonsenting 
to the reference to the arbitration and that he signed Ex. P-12 under coercion and 
undue influence. The only basis for the charge is that the rst defendant had fixed 
ithe marriage of his daughter for 25th August, 1944, that the plaintiff having 
obtained an order for the appointment of a Commissioner to take possession of 
papers in the possession of the 1st defendant on 5th July, 1944, the 1st defendant 
consented to the arbitration with a view to avoid humiliation and disgrace. It is 
difficult to see how any charge of coercion or undue influence could be laid on these 
facts. The 1st defendant has not gone into the box. The interim award which _ 
was pronounced on ist August, 1944, was signed by all the defendants. There were 
also repeated extensions by the Court of the time for the filing of the award by the 
arbitrators. Vide Ex. D-15 series. This charge must, therefore, be rejected as 
not made out. t : A 


(2) The second charge relates to the decision in’ paragraph 50 of the 
award that defendants 1 ard 2 should pay Rs. 1,75,000 to the plaintiff on account - 
of charges of mismanagement by the 1st defendant. The contention of the res- 
pondents is that the judgment decided that the plaintiff was not entitled to call for 
general accounts and that, therefore the decision of the arbitrators was opposed 
to the finding of the Court. But a reading of the preliminary judgment shows 
that though the Court held that the 1st defendant was not liable to render an 
account generally nevertheless he would have to account for monies traced into 
his hands and not proved to have been spent for the joint family purposes in accord- 
ance with the principles laid down in Official Assignee v. Rajabadhar Pillait and 
Vaikuntam v. Avudiappa®. There is no basis for the contention that the. plaintiff 
was not entitled to relief if misappropriation was established and the award of the 
arbitrators, is, therefore, within their province and further this finding was embodied 
in paragraph 17-A of the interim-award, Ex. P-15 which recites that defendants 1 
and 2 agreed to this and this award is signed by them. The final award only 
incorporates what had been decided in paragraph 17-A of the interim award with 
the consent of the parties. There is no substance in this objection. 


(3) The next objection is that the decision of the arbitrators on the question 
of jewels was opposed to the judgment in the suit which had declared that the 
Commissioner should decide whether the gifts of the jewels in favour of the several 
members of the family pleaced by the defendants was true and was binding on the 
plaintiff. In paragraph 19 of the award the arbitrators state : 

“ We have determined that zil the jewels comprised in schedules 2, 2-A and 2-B belong to the 
family in common and no onc has any separate right to them.” 
That.is to say they Have rejected the story of the gifts of the jewels to the several 
members of the family. This is within the directions given in the preliminary 
judgment. “Moreover it is stated in the award that both the parties have accepted 
this decision. This statement of the arbitrators has not been controverted by any 
evidence on behalf of the dezendants and mūst be taken to be correct. Vide In re 
Narasimhulu Chetly '@ Co.?, There were some complaints about the valuation 
of the jewels but that is not a ground for setting aside the award. 


(4) The next complaint is about the directions in paragraph 58 of the award. 
It is provided therein that in respect of taxes payable by the family in Burma and 
in India the accounts had been taken till that date ; that if there is any refund of 
the taxes with reference to the prior period the plaintiff will be entitled to half 
share therein and if any further tax is payable for that period the defendants alone 
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shall be liable to pay the same and that in respect of this obligation the defendants 
should execute an indemnity bond in favour of the plaintiff. It was contended 
that the arbitrators whose authority extended only to effect a division exceeded 
the same by providing for indemnity bond being executed. The Subordinate 
Judge has rightly held that this is incidental to effecting a partition and that the 
arbitratoys had not exceeded their authority. Vide paragraph 28. We agrec 
with this finding. It may also be noted that it is recited in paragraph 56 that the 
defendants consented to it. 


(5) The last objection raiszd by the defendants is with reference to the award 
of interest on the amount payable to the plaintiff from 15th August, 1944, to 5th 
December, 1944. The arbitrators state that they have settled the accounts as on 
15th August, 1944, and the award of interest from that date is within their authority. 
This objection must, therefore. fail. 


_ Mr. T. M. Krishnaswami Iver appearing on behalf of defendants 3 to 5 argued 
that the award was not binding on defendants 3 to 5 because the 1st defendant who 
acted as their guardian ad litem in the suit did not protect their interests ; that he 
was negligent in not raising the 2lea that the amounts entered in the Thanathu maral 
account of the 1st defendant kelonged only to him and to his branch and that, 
therefore, the award was not bmding on them. The interests of the 1st defendant 
were not adverse to that of defendants 3 to 5 and there is no sound reason for 
holding that defendants 3 to 5 are not bound by the action of the rst defendant. 


Thus all the objections prut forward by the defendants to the validity of the 
award fail and there should accordingly be a decree in terms of the award. The 
order of the lower Court is, therefore, set aside, and this appeal is allowed and it is 
directed that a decree be passed in terms of the award. The appellant is entitled 
to his costs throughout. The memo of objection is dismissed without costs. 


On our finding that the award is valid and that a decree be passed in terms 
thereof it would be really unnecessary to discuss the questions arising in A. S. No. 115 
of 1944, A. S. No. 199 of 1944 and 499 of 1944 and C. M. P. Nos. 3273 and 3274. 
of 1944 and C. M. A. Nos. 661 and 49 of 1947, and G. R. P. No. 1247 of 1946. 
But as the matter is one which might be taken in appeal to the Supreme Court 
we have considered it desirable to hear all these appeals and record our findings 
thereon. 

AS. No. 115 of 1944.—Tnis is an appeal preferred by the and defendant in 
O.S. No. 91 of 1941 on the file of the Sub-Court, Devakottah, against the preliminary 
judgment and decree dated 2ath December, 1943. The facts leading up to this 
appeal have been set out in our judgment in C. M. A. No. 210 of 1946. ‘The only 
point that arises for decision in this appeal apart from the contentions in A. S. No. 
199 of 1944 is about the correctness of the order in I, A. No. 988 
of 1943 whereby the Subordmate Judge declined to receive the additional 
written statement sought to be filed by the and defendant. The plaintiff had 
alleged in paragraphs 6 and 8 of the plaint that his father Chidambaram Chettiar 
had invested joint family funds in the vilasams of the members of the family, male 
and female and claimed his half share in these amounts and in the accretions 
thereto. The rst defendant wio is the father of the appellant and manager of the 
joint family admitted this clam. The 2nd defendant filed a written statement 
adopting that of the 1st defencant. After the suit has been pending long and had 
been posted peremptorily for crial, the 2nd defendant filed I. A. No. 988 of 1943 
seeking to raise a new ard inconsistent plea. In the additional written 
statement which was proposed to be filed it was alleged that two sums of money of 
Rs. 2,10,251-4-0 each were separately set apart in the name of the plaintiff and 
_the’ 1st defendant and that : i 

“ by reason of the said transactions the said two sums constituted the individual and separate 
monies of the respective branches o? the plaintiff and the rst defendant and that they are not the 
property of the family, liable to division in this suit.” 

This is inconsistent with the admission made by the 1st defendant that those 
amounts with their accretions are divisible among all the members of the family 
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and that the plaintiff is entitled-to a half share therein. The plaintiff opposed 
this application on the ground that it was inconsistent with the previous statement 
that it was belated and that it was the 1st defendant who was behind this appli- 
cation. The Subordinate Judge accepted this ‘contention and dismissed the 
application. The only point for determination in this appeal is whether there is 
ground for permitting the 2nd defendant to put forward his present case. It may be 
mentioned that even the additional written statement does not disclose any legal 
plea. The parties belong to a family which has been carrying an hereditarily 
money-lending business and all the assets in the hands of Chidambaram Chettiar 
would be joint family properties. That being the position, merely setting them 
apart in the Thanathu maral accounts would not destroy their character as joint family 
funds. No partition is pleaded for the obvious reason that this formed only a small 
portion of the joint family assets and’all the other properties continued to be joint. 
No gift is pleaded ; of course gift of joint family properties would be void. In 
fact monies were set apart not merely in the names of the plaintiff and the rst 
defendant but also in the names of the female members of the family. The additional 
written statement is open to the objection that it contains really no substantial 
plea and that it is sought to be filed only with the object of delaying the hearing 
of the suit. Í s, f - 


The and defendant was'a minor, a few years old in 1925, when the Thanathu maral 
accounts were opened. He could have had no personal knowledge about this - 
matter. It is not stated hcw he came by any new materials throwing fresh light 
on the question. It is obvious that the rst defendant finding himself concluded 
by his own admissions has set up the 2nd defendant to put forward a plea which is 
as unsubstantial as it is belated. It may also be mentioned that the 2nd defendant 
has endorsed his consent to the interim award, Ex. P-15 in which it is expressly 
stated that the parties agreed to divide all the Thanathu maral accounts which were 
the subject-matter of I. A. No. 988 of 1943 and A. S. No. 115 of 1944. Weare 
satisfied that there is no substance in the contentions sought to be raised in I.A. No. 
988 of 1943 and that the Subordinate Judge has exercised a sound discretion in 
dismissing this application. There is no other point in this appeal and it is accord- 
ingly dismissed with costs. _ 


AS. No. 199 of 1944.—This is an appeal preferred by defendants 1 and 3 to 5 
against the preliminary decree in O. S. No. g1 of 1941, Sub-Court, Devakottai, 
Four contentions were urged in this appeal. i - 


(1) The 1st defendant pleaded in paragraph 22 of the written statement that 
according to the usual practice obtaining in the Nattukottai Chetti community 
the manager is entitled to a decent remuneration for managing the joint family 
business and the properties. Issue No. 10 relates to this question. The witnesses 
examined on the side of the plaintiff deny the existence of any such custom. D.W. 1 
and D. W. 2 are examined on the side of the appellants for proving the custom. 
D.W. 1 stated that he received some amount as remuneration for the management 
of a business under, an agreement with his brother. He does not speak to any 
custom prevalent in the ‘community. D.W. 2 merely stated that at a partition 
between him and his brothers the panchayatdars gave him three jewels towards his 
remuneration. The custom pleaded is a very unusual one and runs counter to the 
fundamental conceptions of joint family. The evidence in support of this is 
absolutely worthless and was rightly rejected by the lower Court. This point must 
be found against the appellants. ; 


(2) It is next contendsd that the plea of the appellants with reference to 
the jewels should have been accepted. ‘The Subordinate Judge did not negative 
the claim of the appellants to the jewels but only directed the Commissioner to 
enquire into the truth of the gifts and about their reasonableness if they were true. 
The learned advocate for the appellanis has been unable to urge anything against 
the soundness of this finding. It will accordingly be confirmed. 

(3) ‘The next contention of the appellants relates to item No: 3 in schedule A. 

‘There is a school which is being conducted at that-place and the appellants want 
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that this charity might be contirued. This is opposed by the plaintiff. There is 
not even a plea in the written statement that this property had been dedicated to 
charity. This contention must a2cordingly be rejected. å 
(4) Lastly it is contended that it is_customary for members of the family 
to make presents to sisters and that joint family properties, sufficient for that purpose 
might be Set apart and the balance alone be divided. This is not a legal obligation 
and the parties might be left to make their own presents as and’ when occasions 
arise in accordance with their wilingness and ability. The lower Court has rightly 
rejected this claim. In the resul- this appeal fails and is dismissed with costs. 


AS. No. 499 of 1944.—This is an appeal of the plaintiff against the preliminary 
decree in O. S. No. gt of 1941 on the file of the Sub-Court, Devakottai. The 
contention raised in this appeal is again-a question of custom. It is pleaded in 
paragraph 5 of the reply statement filed by the plaintiff in these terms : 

` “The plaintiff states that accordiag to the usage and custom of the Nattukottai Chettiars the 
drawings made by or’the expenses incurred on behalf of the individual members of the family after 
setting up separate family by suck member are debited to his individual account so`as to 
equalise the shares of the members of the family in the joint family properties and to be adjusted_at 
the time of the partition.” Š : 
The separate accounts in the names of the members are called Pathuvazhs and the 
point for determination is whether there is a custom that the amounts standing. 
as debits in the Pathuvazhi accounts could be debited against the shares of the- 
particular members at the time of the partition. The evidence in the case shows. 
that there is a practice in the Nattukottai' Chettiar community for a member of the 
family to live separately after marriage and whatever he draws from the joint 
family is thereafter entered in a separate account called Pathuvazhi. ‘The custom as 
pleaded by the plaintiff is that all the amounts drawn by him and entered in the 
Pathuvazhi account should be debited against him. The Pathuvazhi account includes 
amounts drawn by the members for their maintenance. If the custom pleaded by 
the plaintiff is to be accepted in its entirety it would mean that in a joint family 
members have no right of maintenance after marriage, a position which is inconsistent 
with the fundamental character of the joint family.. The evidence adduced on 
behalf of the plaintiff does not, however, go so far. ' ‘ 


In-Castes and Tribes of Southern India by E. Thurston (Vol. V, p. 253), there 
is the following extract from an article of late Sundara Aiyar, J., bearing on this 
custom :— oe ; 

“The first and chiefest aim of z Nattukottai Chetti is to make as much money as possible. 
He does not regard usury asasin..-... As soon as he marries, his father gives him a separate 
home, or rather compels him to live separately, though often in the same house as his parents. This 
makes him self-reliant, and produces in him a desire to save as much money as ‘possible. He is 
given a certain allowance out of the zaternal estate, but if he spends more, he is debited with the 
excess amount.” H 3 
The éxistence and scope of this custom came up for decision in A. S. Nos. 212 and 
314 of 1928 on the file of this Court, Pandalai, J., held that the custom was not 
made out. With reference to the’ evidence adduced in support of this custom he 
observed : ; 

“This bold bid at revolutionisinz the law of partition among Nattukottai Chetties by giving a 

riovel meaning to their thrifty method of keeping family accounts failed miserably.” 
He went on to hold that the m2nies spent for the maintenance, marriage and other 
legitimate joint family expenses could not be debited against the members though 
they were entered in the Pathwazhi accounts. Curgenven, J., however, differed. 
On this difference of opinion the matter came before Madhavan Nair, J., who 
proceeded to decide the case ca the footing that the custom had not. been made 
out and granted a decree on the basis of an agreement of the parties. 


__ The next document relied on is Ex. P-4 (a) which is an award of the panchayat- 
dars in O. S. No. 3 of 1936 om the file of the Sub-Court, Devakottah. There is a 
provision in the award that the Thanathu drawings of each party should be debited 
against them.- P.W. 7 is examined in connection with this but he is unable to 


remember -what amounts were drawn in the Pathuvazhi account. If - amounts: 
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unrelated to joint family expenses had been entered they could be rightly .débited 
against the members. The same criticism applies to Ex. P-6 which is the report 
of the Commissioner appointed in O. S. No. 73 of 1937. The evidence is not:clear 
as to whether the amounts drawn on the Pathuvazhi account were legitimate joint 
family expenses or not. The report of the Commissioner in O. S. No. 64 of 1935 
Ex. P-8 does not appear to be a case of Pathuvazhi at all and is of. no help ‘in deter- 
mining the point now at.issue. The real evidence in support of this custom is vague, 
indefinite and discrepant. P.W. 1 stated that certain amounts were adjusted by 
agreement. He also deposed that the eldest member of the family who manages 
the properties of the family is not entitled to any remuneration. P.W. 3 stated 
that when amounts are spent on individual needs they would be drawn on Pathuvazhi 
account and debited to individuals ; they would be in accordance with Hindu Law. 
His evidence does not support the contention that even monies spent for main- 
tenance could be debited against the member. P.W. 4 also stated that whenever 
monies were required by a member, the purpose would be. mentioned, that if it is-a 
joint family purpose it would be shown as expenses and if it is a personal expense 
it would be debited to personal account.. ‚This completely destroys the case 
of the plaintiff. P.W. 5 disposes to his having settled several disputes but he is 
unable to remember the nature of the disputes or other details. . 

It will be seen, therefore, that there is no definiteness’ or certainty about the 
custom pleaded. According tọ one version the manager- will fix the. amount- 
~payable to each member when he begins to live separately and it is only the balance 
that will be debited against him. According to another version the whole of it 
will be debited. ‘Then again according to one version the joint family expenses 
would not be debited but only the personal.expenses. According to another 
version all of them will be debited. In.this state of evidence and having regard 
to the fact that the custom is one which is radically opposed to the fundamental’ 
conception of Hindu joint family it must be held-that the plaintiff has not discharged 
the burden which lies heavily on him of establishing the custom. That is the 
conclusion of the Subordinate Judge and we agree with it. In the result this appeal 
also will be dismissed with costs. : 


C.M.P. Nos. 3274 and £273 of 1946.—In A. S. No. 116 of 1944 the plaintiff 
has filed C. M. P. No. 3274 of 1946 under Order 23, rule 3, Civil Procedure Code, 
for an order that the interim award Ex. P-15, dated ist August, 1944, be treated 
as a compromise and a decree passed in terms thereof. It was held in Subbaraju 
v. Venkataramarajut, by a Full Bench of this.Court that an award in respect of which 
a decree could not be passed could be treated as a compromise and a compromise 
decree passed under Order 23, rule 3, Civil Procedure Code. This was followed 
in a case arising out of the Arbitration Act of 1940. Vide Arumuga v. Bala- 
subramania®. In Indramoni v. Nilamani®, the decision in Arumuga v. Balasubramania? 
has been dissented from and it has been held that unless the award is assented to 
after it is pronounced it cannot be treated as a compromise under Order 23, rule 3, 
Civil Procedure Code but the 2nd cefendant having consented to the interim 
award, the plaintiff argues that a decree may be passed as against him under 
Order 23, rule 3, Civil Procedure Code. In-our opinion he is entitled to such 
a decree. ` te AA R , . 

C. M. P. No. 3273 of 1346.—This is for a similar decree in ‘A.'S. No. 199 of 
1944. For the reasons already given the- plaintiff is entitled to a decree against 
the 1st defendant. But as defendants 3 to 5 were minors at the time when the 
interim award was pronounced and as no sanction of the Court was obtained under 
Order 32, rule’ 7; Civil Procedure Code, for the compromise on their behalf, no 
decree could be passed.as against them-under Order 23, rule 3, Civil Procedure 
Code. There can be an order in C. M. P. No. 3273 of 1946 only in these 
terms : Ae a i Tb eee 8 ee 
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C. M. A. Nos. 661 of 1946 and 49 of 194.7.—These two appeals are against 
applications filed in O. S. No. gt of 1941 for passing a decree under Order 23, 
rule 3, on the ground that the defendants had consented to the interim award. 
For the reasons given in C. M. P. Nos. 3274 and 3273 of 1946 these appeals will 
have to be allowed and a compromise decree passed in terms of the award under 
Order 23, rule 3, against defendants 1 and 2. 


C. R. P. No. 1247 of 1946.—The only order that need be passed in this revision 
is that the 1st defendant do put into Court copies of the correspondence for inspection 
by the plaintiff. He is not bound to show them to the plaintiff before despatching 
them. - 


There will be no order for costs in C. M. P. No. 3274 of 1946; C. M. P. No. 
3273 of 1946; C. M. A. No. 661 of 1946; C. M. A. No. 49 of 1947, and G. R. P. 
No. 1247 of 1946. No orders are necessary in C. M. P. No. 7076 of 1947 and 
C. M. P. No. 1122 of 1947. C. M. P. Nos. 5329 and 5330 of 1948 are ordered. 


7 C.M.A. No. 210 of 1946 allowed and other 
K.S. — matters disposed of accordingly, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice SUBBA Rao. 


K. Raman & Co., Tellicherry, by its Managing Proprietor, 


Kodirvo Kannan Chettiar <. Petitioner* 
v. 
-The State of Madras and another .. Respondents. 


Madras Government Order, No. 867, Finance, dated 16ih August, 1949—Provision for making grant of 
licenses (in this case under Yarn Control Order) conditional on production of Income-tax and Excess Profits 
Tax Verification Certificates—Validity. ` 


Madras G. O. No, 867, Finance, dated 16th August, 1949, provided inler alia: “ They (the 
Madras Government) have decided that financial patronage at their disposal, for example, in ihe 
matter of granting contracts placing crders for supplies and services, grant of permits and licenscs, 
ctc., should be given only to those who produce a certificate of income-tax verification from the 
Income-tax authorities on the analogy of the procedure adopted by the Government of India in 
respect of applications for export and import licenses. The heads of Departments are accordingly 
informed that applications for contracts, supplies, permifs, licenses, quotas ard priorities, etc., 
should not be considered unless the individual concerned produce the inccme-tax verification 
certificates in the forms appended to these proceedings.” A renewal of licenses under Yarn Dealers 
Control Order, the Textile Control Order and Madras Cloth (Dealers) Control Order, 1948, was 
refused on the sole ground that the applicant had not produced the Income-tax and Excess Profits 
Tax verification Certificates. In a petition for the issue of a writ of mandamus to the State of 
Madras to withdraw the Government Order ` 


Held, the petitioner, as a citizen cf India, has a fundamental right to carry on the trade he has 
been doing. The State can only put a reasonable restriction upon his right in the interests of general 
public, But the power under the Yarn Dealers Control Order cannot be used for the purpose of 
collecting the amounts duc to the Government of India. The fact that a person is in arrears of 
Income-tax is not germane to the issue of a license under the Yarn Dealers Control Order. It isa 
circumstance extraneous to the petitioner’s right to carry on his business. The Income-tax Act 
provides an adequate machincry for realising the arrears due from anassessce. ‘The restriction 
imposed by the Government Order is unreasonable and is not in the interests of the general 
public. The impugned order must be quashed. ` 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of mandamus directing the 1st respondent herein to withdraw the order 
G. O. No. 867, (Finance), dated 16th August, 1949 and to quash the said order 
and to direct the 2nd respondent to consider the application of the petitioner for 
the renewal of his yarn and cloth dealer’s licences without reference to the said 
Government Order. f 


A. Achuthan Nambiar and P. Anandan Nair for Petitioner. 
The Government Pleader (P. Satyanarayana Raju) for Respondents,’ 
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The Court made the following a * ; 

_. Orver.—This is an application for the issue of a writ of certiorari to quash the 
order of the Collector of Malabar refusing to renew. the licence in favour of the 
petitioner. The petitioner is a firm carrying on business in.Tellicherry. in North 
Malabar district under the style of K. Raman & Co. The firm was a’ holder 
of a Retail Yarn Dealer’s Licence No. 1o/KTM, Wholesale Cloth Licenée No. 26/ 
MBR and Retail Cloth Licence No. 221/KTM under the provisions of the Yarn 
Dealer’s Control Order, the Textile Control Order and.the Madras Cloth (Dealers) 
Control Order, 1948. These three licences were renewed upto 31st March, 1950. 
The petitioner applied for further renewal of the licences but the Collector of 
Malabar refused to renew the licences on the sole ground that he had not produced 
the Income-tax and Excess Profits Tax Verification Certificates and that the firm 
was in arrears to the extent of Rs. 37,293-14-0. 


Learned counsel for the petitioner contended that the order of the Collector 
was arbitrary and the reason given was not germane to the issue of a licence. ` 


Learned Government Pleader relied upon the order, G. O. No. 867, Finance, 
dated 16th August, 1949. The relevant portion of the order reads as follows : 
“They (the Madras Government) have decided that financial patronage at their disposal, e.g., 
in the matter of granting contracts, placing orders for supplies and services, grant of permits and 
licences, etc., should be given oniy to those who produce a certificate of income-tax verification from 
the Income-tax authorities on the analogy of the procedure adopted by the Government of India 
in respect of applications for expert and import licences. The heads of departments are.accordingly 
informed that applications for cor:tracts, supplies, permits, licences, quotas and priorities, etc., should 
-not be considered unless the individual concerned produce the income-tax verification certificates 
in the forms appended to these proceedings.” 
The petitioner is a citizen cf India and has the fundamental right to carry on the 
.trade which he has been doing. The State can only put a reasonable restriction 
upon his right in the interests of general public. But, in this cass, the order of the 
Collector discloses that he is using his powers under the Yarn Dealers’ Control 
Order for the purpose of collecting the amounts due to the Government of India. 
The fact that a person is in arrears of income-tax is not germane to the issue of a 
licence under the Yarn Dealers’ Control Order. It is 4 circumstance extraneous 
to the petitioner’s right to carry on his business. The Income-tax Act provides an 
adequate machinery for realising the arrears due from an assessee. I am of the 
view that the restriction imposed: is unreasonable and is not in the interests of the 
general public. ae . ; an g 
-The impugned Order is hereby quashed. The respondents will pay the costs 
of the petitioner. 
KS. Order quashed: 


_IN THE HIGH COURT- OF JUDICATURE AT MADRAS. | 
Present :—MR. Justice SATYANARAYANA Rao AND Mr. Justice RAJAGOPALAN- 


P. Vincent and others (Coimbatore), by Manager, Mr. Paul ‘ 
Vincent .. Applicant® 
v. ; 
The Commissioner of Incom.e-tax, Madras .. Respondent. 
` Income-tax Act (XI of 1922), section 26-A—Parinership between members of family after partition—If 


can be registered—Existence of minors—Effect. 

A partnership between the members of a family after a partition including minors 
can be construed as constituting a minor as a person admitted to the benefits of a partnership and 
as according to the definition of ‘‘ Partner’’-in the Income-tax Act even a minor so admitted is treated 
as a partner for the purpose of the Act there is no valid objection for registering eps ep under 
section 26-A of the Income-tax Act. Devayya & Sons v. Commissioner of Income-Tax Madras, ( 1952) 
2 M.L.J. 555, followed. 

Case referred to the Hizh’Court by the Income-Tax Appellate Tribunal, 


under section 68 (1) of the Indian Income-tax Act, 1922 (Act IX of-1922), as 


* Case Referred No. 5 of 1950. : - 19th March, 1952. 
68 . 
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amended by section 98 of the Income-tax (Amendment) Act, 1939 (Act VII of 
1939) in 66 R.A. No. 556 (Madras) of 1948-49, I.T.A. No. 105 of “1948-49, 
Assessment year 1945-46 on its file. 


M. Subbaraya Aiyar for Applicant. 
C. Ss Rama Rao Sahib for Respondent. ` 


The Judgment of the Court was delivered by ok “ n 


Satyanarayana Rao, J—Under section 68 (1) of the Indian Income-tax Act th 

Appellate Tribunal referred to this Court two questions for decision. They are:— 
(1) Whether on the facts and in the circumstances of the case the assessec is entitled to claim 
registration as a firm under section 26-A of the Indian Income-tax Act on the basis of the Partnership 


deed, dated 21st August, 1942, and or on the deed of family arrangement dated 7th August, 1942 and 
or the deed, dated 24th March, 1948. = ` 


(2). Whether on the facts and in the circumstances of the case, the provisions of section 9 (3) 

of the Act are attracted to the income from property. . 

We may at once point out that question 2 arises only out of the assessment ‘and 
does not arise out of the order under section 26-A of the Act. The reference that 
was sought for was only against the order under section 26-A and not against the 
assessment order. Therefore question No. 2 should not have been referred by 
the Appellate Tribunal to this Court. The argument was therefore confined ' 
_’ before us to question No. 1 alone. It is that question which we have to answer 
~ as arising out of the appellate order of the Tribunal.. k 


One S. Vincent executed a will on the 4th February, 1941 and died on 22nd 
_ April, 1942, leaving behind him four sons, two daughters and a widow. Imme- 
diately after his death there were disputes regarding the will between the members 
of the family and the disputes were ultimately settled by a deed of family arrange- 
ment of the 7th August, 1942. Under this arrangement it was agreed between. 
the members that the entire properties and the businesses left by the deceased 
S. Vincent should be managed by the eldest son P. Vincent; and after him, 
on behalf of all the members of the family, by the then surviving eldest son. The 
managing member was given complete control over the business belonging .to the 
members for a period of 7 years from the date of the deed. At the end of the period 
it was provided that the parties should scrutinise the accounts and draw a true and 
accurate list of all the assets and liabilities and if thereafter they did not wish to 
* continue the business, the properties should be divided so as to give a one-sixth 
share to each of the four sons and the widow and a one-twelfth to each of the two 
daughters. Within 14 days after this deed, they entered into a deed of partnership 
in respect of the business. The four sons, the two daughters and the widow were 
treated as partners, and their shares were one-sixth each to the 4 sons and the 
widow and one-twelfth to each daughter. There is a provision in the partnership 
deed whereunder notwithstanding the death of any one of the partners the partner- 
ship should not be dissolved. At the date of the family arrangement one of the sons 
Danraj Vincent was a minor and was represented by the eldest son as guardian. 
But in the partnership deed however Danraj Vincent signed as a major. Notwith- 
standing the execution of the partnership deed in 1942 no attempt was made by the 
assessees to get the deed registered under section 26-A of the Income-tax Act. For 
the first time an application to register the firm was made on the 11th March, 1946, 
during the assessment year 1945-46. The registration of this firm as a partnership , 
„was rejected by the Income-tax authorities and also by the Appellate Tribunal ~- 
and at the instance of the assessee this reference was made to this Court. During + 
the pendency of these proceecings on the 1st November, 1947, Danraj, who had 
by then attained majority, released his interest in the business under a release deed 
and on_24th March, 1948, there was a ratification executed between the parties 
whereunder Danraj ratified the previous arrangements from the date of the family: 
arrangement till the date of his relinquishment on 1st November, 1947, when he 
retired from the partnership. These documents which came into existence-on a 
date subsequent to the date of the application were not and could not be taken into 
consideration and in that we think that the revenue authorities were correct.- The 
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assessee contended that there was a valid partnership both under the deed of family 
arrangement of 7th August, 1942, and also under the partnership deed of 21st 
August, 1942. It is rather difficult to construe the deed of family arrangement 
as constituting a partnership as it proceeds on the assumption that the parties became 
co-owners of all the properties, moveable and immoveable, and the businesses 
and they provided for the management of the properties for a period of 7 years by 
appointing a common manager. At che end of the period it was provided that 
there should be a taking of the accounts and if there is no intention to continue 
joint they could divide in aczordance with the shares provided in the deed. The 
deed in no sense can be treated as constituting the co-sharers’ partners. 


The deed of partnership was considered invalid as Danraj signed the document 
as a major while in fact he wes a minor. The view taken was that because a minor 
could not be made a partner and as the deed purported to make Danraj a partner 
the whole of that deed’ was void and of no legal effect. The other aspect, whether 
the deed could not be so construed as to imply that the parties intended thereby. 
to admit Danraj to the benefits of partnership was also rejected on the ground that 
the two could not be separated from the document i.¢., the intention to constitute 
a partnership could not be severed and from that an inference to admit the minor 
as a partner could not be made. We are however unable to accept this view. If the 
minor signed as a major, he could not bind himself by that contract. That does . 
not mean that the partnership between the remaining members was thereby also - 
made invalid. In the judgment in R. Cs. 1 and 2 of 19501 which we delivered to- 
day, we gave reasons for conszruing a document of a similar nature as constituting 
a minor as a person admitted to the benefits of a partnership, and as according , 
to the definition of ‘ partner ° in the Indian Income-tax Act even a minor is treated 
as a partner for the purpose of the Act, the six adults may be treated as having 
entered into a valid partnerstip and the minor as having been admitted to the 
benefits of the partnership. As he is also a partner according to the definition of 
the Income-tax Act, there is no valid objection for registering the partnership 
under section 26-A of the Income-tax Act. As already stated, the subsequent’ 
ceed of 24th March, 1948, could not be considered in these proceedings and it 
was rightly rejected. We have already given reasons for not construing the settle- 
ment deed of 7th August, 1942, as constituting a partnership. There is however a 
valid partnership deed under the deed of 21st August, 1942 and the partnership 
snould have been registered under sectian 26-A of the Act. The answer therefore 
to the question referred to us is in the affirmative and in favour of the assessee. 
As the assessee has succeeded Le is entitled to his costs which we fix at Rs. 250. 


Reference answered in favour of assessee. 
K.S, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—Mr. Justice Sussa Rao. 
Jaya Bharat Tile Works, Samalkot, Madras State, represented by 


its Partner and Manager Madapati Satti Reddi c. Petitioner® ` 
v. 
The State of Madras, represented by the Secretary, Development 
_ Department, Government of Madras and others .. Respondents, 


Industrial Disputes Act (XIV of 1947)—Closure of. factory—Question whether it amounts to illegal lock- 
out or unfair labour practice— Jurisdiction of Industrial Tribunal to decide. -r 

Whenever a question arises whether a closure of a factory isin fact an illegal Jock-out or a 
subterfuge adopted by employers to bring the employces down to their knees as it were, the 
indzstrial tribunal has to decide that question. _For ifitis a lock-out or an illegal labour practice, the 
Tribunal certainly will have jurisdiction to`go into the question. As the decision ison a question 
within the jurisdiction of the Tribunal che High Court will not interfere in a petition to issuc a writ 
of certiorari, , 3 : 

* W. P. No. 630 of 1951. : 7th August, 1952. 

1Sincs reporied as Deva & Sons v. Commissioner of Income-tax, (1952) 2 M.L. J. 555. 
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Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certiorari calling for the records in 
appeal (Bombay) No. 176 of 1451 on the file of the Labour Appellate Tribunal of 
India at Bombay (sitting at Madras) and to quash the order made therein. 

D. Narasaraju and K. B. Krishnamurthi for Petitioner. 

Vepa P. Sarathi for Government Pleader (P. Satyanarayana Raju) and P. Venkata- 
raman for Respondents. 


. The Court made the follewing 


OrpER.—Tbhis is an application for issuing à writ of certiorari to quash the order 
of the Labour Appellate Tribunal of India made in Appeal No. 176 of 1951. 

' The petitioner is the Jaya Bharat Tile Works, Samalkot. It is a partnership 
business of which Madapati Satti Reddi is a partner. The business was started 
in the year 1949. On 6th December, 1948, the Government of Madras referred 
the disputes between the workers and the management of four other factories to the 
Industrial Tribunal. The Tribunal gave its award on 13th August, 1949, and it was 
accepted by the Government. The award was to be in force for one year. The 
term expired on 23rd August, 1950. On 24th August, 1¢50, thatis, the next day 
after the expiry of the period cf one year from the date of the award the petitioner 
closed the business. The other four factories also closed their business on 25th 
September, 1950. The petitioner reopened the factory on 13th December, 
1950. The Government in their order dated 27th October, 1950, referred the 
dispute between the petitioner and the other tile factories and their workers to 
the Industrial Tribunal, Vijavavada. It may be -mentioned that the other four 
factories did not reopen their factories. The Industrial Tribunal by its award 
dated 31st March, 1951, held that the closure of the tile factory was not bona fide 
and amounted to unfair labour practice. It gave the findings on the following 
terms : f 


“I hold that the closure of the five mills was not bona fide, and that it was with a view to victimise 

the labour and find the issue against the Mills.” 
The petitioner along with the others preferred appeals to the Labour Appellate . 
Tribunal of India being Appeal No, 176 of 1951. The Labour Appellate Tribunal 
set aside the order of the Industrial Tribunal so far as the other four factories are 
concerned but in regard to the petitioner’s factory they confirmed the order ofthe 
Industrial Tribunal. The Appellate Tribunal found : 

“ They closed on the 24th August, 1950, and reopened on the 13th December, 1950. We are 
doubtful if the closure from 24th August, which was effected in order to avoid the payment of wagcs 
at a higher rate was a closure at all, when subsequently under the same circumstances the Mill has 
been reopened. We are of opinion that it amounted to an unfair labour practice and effected in 
_ order to bring pressure to bear on the worker to accept lower rates.” : 
They further directed that the labourers should be reinstated and they would be 
paid compensation during the period of closure at the rates indicated therein 
until the mills reopened in respect of workmen who came back within 15 days of 
the award. ; 

.Mr. Narasaraju. the learned counsel for the petitioner, contended that the 
Industrial Tribunal had no jurisdiction to decide the disputes in respect of closure 
of the factory. In support cf that contention he strongly relied upon a judgment 
of a Division Bench of this Court in The Indian Metal and Metallurgical Corporation 
v. The Industrial Tribunal, Madras.t There the petitioner was a firm carrying 
on business of manufacture of brass, copper and aluminium sheets at Mettur. It 
had also a factory at Tondiarpet, Madras, where brass and stainless steel utensils. 
were manufactured. On grd February, the management issued a notice ‘to the 
employees to the effect that they would suspend the work for an indefinite period 
till they are able to complete the erection and try to get the sheets from their own 
plant. The work was suspended from Saturday, the 17th February. The dispute 
was referred by the Government to the Industrial Tribunal. One of the questions 
raised was whether the closure of the factory from 17th February, was justified. 
SS E E a) 
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The learned Judges after considering the provisions of the Act and the case law 
on the subject came to the following conchusion : 
“ We hold therefore that the award in so far as it directs the petitioner to continue to carry on 


the business is void as it is inconsistent with the Constitution,” z 
They proceeded to observe : = 8 

“ There cannot be dispute strictly so called between an employer and an employec, as regards 
the continuance of the business itself. This question was completely outside the Industrial Disputes 
Act and we hold that the reference by the Government was without jurisdiction and consequently 
the award was bad.” 
The learned Judges in that case were not called upon to consider or decide the 
question namely that if a closure was in fact an illegal lock-out or unfair labour 
practice whether the Tribural had jurisdiction to consider that question. That 
question: was specifically raised and considered by Balakrishna Aiyar, J., in C.S. 
No. 448 of 1949, though on the facts the learned Judge held that in that case; there 
was not a lock-out. The pertinent observations of the learned Judge are rather 
instructive and may usefully be extracted. The learned Judge says :~ À 

“ The lock-out isthe corresponding weapon in thè armoury of the employer. Ifan employer . 
shuts down his place of business as a means of reprisal or as an instrument of coercion or as a mode of 
exercising pressure on the employees or generally speaking when his act is what may be called an 
act of belligerency that.would be a lock-out. Ifon the other hand, he shuts down his work because 
he cannot for instance get the raw materials or the fuel or the power necessary to carry out his under- 
taking or because he is unable to sell the goods he has made or because his credit is exhausted or 
because he is losing money, that would not be a lock-out ..... a factory or an industry can be 
“ sick ” though not of course in the same manner as a labourer, if it is unable to pay its way... . 
Whcre an employer suspends work and the question is whether that suspension is a lock-out or not, 
we will have to enquire, why did be shut down.” 
I respectfully agree with the observations, whenever, therefore, a question arises 
whether a closure is in fact illegal lock-out or a subterfuge adopted by employers 
to bring the employees to their knees, the Industrial Tribunal has to decide 
that question. For if it is a lock-out or an illegal labour practice the Tribunal 
certainly will have jurisdiction to go into the question. 

The Labour Tribunal and the Appellate Tribunal in the appeal in the instant 
case held that the closure was not bona fide and that it amounted to an unfair labour 
practice. Ifthe matter had come up before me as an appeal whether I would have 
agreed with that conclusion I do not know. But the Tribunals, entrusted with the 
jurisdiction, came to the conclusion that the petitioner was guilty of illegal and 
unfair labour practice and the closure was not bona fide. Nor can I say that the 
judgment is vitidted by an error apparent an the face of the record.. 


The petition therefore fails and is dismissed with costs. 
K.S. — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice SOMASUNDARAM, 
Kathan Maistry : : Petitioner* 


v. - 

Muthuveera Maistry .. Respondent. 

Criminal Procedure Code (V of 1898), section 34.7—Offence exclusively triable by Sessions Court—Calendar 
case if can be converted into a P.R. case by the Magistrate. 

Section 347, Criminal Procedure Code, permits the Magistrate to convert a Calend-r case into 
a P.R. case even in cases where in the course of enquiry the evidence discloses an offence exclusively 
triable by a Sessions Court. It carmot be said that section 347 applies only to cases which are triable 
hoth by the Sessions Court as well as by the Magistrates and not to cases Which are exclusively triable 
by the Sessions Court. i í 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 

that the High Court will be pleased to revise the ordér of the Court of the Stationary 
Sub-Magistrate, Tiruchirapalli Town, m C. C. No. 2658 of 1951, dated 2rst April, 


1952. 
- * Crl. R. C. No. 478 of 1952 and Cr], M, P. No. 


No. 1165 of 1952. . 14th July, 1952, 
(Crl, R. C, No. 453 of 1952), eee a 
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G. Gopalaswami for Petitioner. 

C. K. Venkatanarasimham for Respondent. 

Assistant Public Prosecutor (A. C. Muthanna) for the State. 
The Court made the folowing - 


-  OrdeErR.—The proceedings in this case were started on a private complaint. 
‘The case was taken on file only for an offence under section 415, Indian Penal Code. 
After hearing the witnesses the Court converted the Calendar case into a P.R. case, 
on the ground that the evideace disclosed an offence under section 477, Indian 
Penal Code. Under section 347, Criminal Procedure Code, in my opinion, the 
Court is entitled to do so, if the Magistrate is of opinion that the case ought to be 
tried by the Sessions Court. Tae contention of Mr. Gopalaswami is that section 347, 
Criminal Procedure Code, appHes only to cases which are triable both by the Sessions 
Court as well as by the Mag-strate and not to cases which are exclusively triable _ 
by the Sessions Court., Cases which are exclusively triable by the Sessions Court 
are cases which ought to be tried by the Sessions Court. In short, Mr, Gopalaswami 
wants to read into the sectior words not exclusively triable by the Sessions Court. 
-There is no warrant for it. The.section as it stands permits the magistrate to convert 
a Calendar case-into a P.R. case even- in cases where in the course of enquiry the 
evidence discloses an offence exclusively triable by a Sessions Court. The procedure 
adopted by the Magistrate in converting the case into a P.R. case cannot be said 
to be irregular or illegal. 


But what has happened is that subsequent to the filing of the revision the 
complainant and the accused have compounded the offence under section 477 
for which the case was taken on file and summons were issued and have filed here 
a petition for permission. I hereby grant permission and the accused are acquitted 
of the offence of cheating. : Na 


The question now is thet after acquitting the petitioner of the offence of 
cheating for which the case was taken on file the accused should bé put on trial 
for the offence under section 477: I looked into the complaint. I am not satisfied 
that the offence under section 477 has been clearly made out. J am not suggesting 
that there is no case for comnuttal. But in view-of the fact that the accused have 
been acquitted of the offence of cheating for which alone the case was taken on 
file on a private complaint, I think the ends of justice do not require that further 
proceédings should continue. It isin this view that I quash the further proceedings 
im the case. : . i 


K.S. f . —— Further proceedings quashed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice SOMASUNDARAM AND MR. JusTIce -BASHEER AHMED 
SAYEED. Se 


Chinnathambi . E l .. Appellant*. 


Indian Penal Code (XLV of 18€0). sections 302 and 325—Accused hanging his wife rendered unconscious 
by blows believing that she was dead cnd to make it appear to be a case of suicide—Injuries caused by blows not 
serious enough to cause death—Death due to asphyxiation caused by the hanging—Offence. 


A husband in a quarrel with his wife dealt her two blows on the head as a result of which she 

~- became unconscious. Imagining her to be dead, he wanted to crase the fact of his having given 

her blows and therefore he tied a rape round her neck and hung her to a beam to create the impression 

on others that she had committed su.cide. The medical evidence proved that the injuries on her 

were not serious enough to have. killed her and that she should have only died of asphyxiation by the 
tying of the rope round her neck. In the circumstances, 


<` Held; that the charge and ccnv-ction for transportation for murder under section 302, Indian 
Penal Codé, was not sustainable anc that the accused should be only convicted under section 325, 
Indian, Penal Code and as such, punishable with rigorous imprisonment for seven years. 


. * Crl. Appeal No, 46 of 1952 and = 
Grl, Re G, No, 79 of 1952, (Taken up No, 4/52), 


> 


2grd July, 1952, 


ly > _ CHINNATHAMBI, In re. (Basheer Ahmed Sayeed, F). 551 
Appeal against the order of the Additional Sessions Judge, Court of Sessions, 
Salem Division, dated 22nd November, 1951, in C. C. No. 116 of 1951, etc. 


A, B. Nambiar for K: Krishna Menon for accused. 
The Assistant Public Prosecutor (S. Govind Swaminathan), for the State, 
The Judgment of the Gourt was delivered by . 


Basheer Ahmed Sayeed, J7—The appellant in this case has been convicted for 
having murdered his wife, one Pappal, on or about the 28th July, 1951, at about lamp 
lighting time, at Thiruvagoundanur, and sentenced to transportation for life by the 
learned Additional Sessions Judge of Salem division. : 


The prosecution story is that there have been some misunderstanding and ' 
quarrels between the appeliant and his wife, both being young couple, in respect 
of certain jewels that had been made for the wife by the appellant. The silver 
anklet which was made for her by the appellant seems to have been given away 
to a relation of the wife ; and she was questioned about it and then some quarrel 
ensured in respect thereof. Subsequently, when the wife again went to her parents’ 
house she is said to have parted with silver bangles that were made for her by the 
appellant. On,that occasion the appellant grew very wild and after rebuking her 
seems to have dealt a blow as a result of which two injuries were caused to the 
deceased as spoken to by the medical evidence. 


The post mortem certificate reveals that there were two injuries which were not 
very serious but were of a simple nature. As a result of the blow on the head, the 
deceased is said to have become unconscious and after she became unconscious 
the appellant tied a rope round her neck and tied her to the beam in the room 
and closed the door. Hearing thé noise that had been created in the room, P.Ws. 
1, 2 and 3 rushed to the sot one after another. P.W. 1 cried out against the 
appellant that he had committed such an offence against the young woman, P.W. 2 
also who rushed later heard P.W. 1 cxclaim that the appellant had committed 
such an offence. P.W. 3 also heard to a similar effect. At first, they saw the 
body hanging from the beam by a rope and subsequently they saw the body being 
brought down by the appellant cutting the.rope. ; 


P.W. 1 spoke to these facts in her statement under section 164, Criminal 
Procedure Code. P.Ws. 2 and 3 spoke to these facts in the committal Court but 
in the Sessions Court all these witnesses became hostile and they were treated 
as such by the prosecution and were allowed to be cross-examined by the Public 
Prosecutor. The statement of P.W. 1 recorded under section 164, Criminal Pro- 
cedure Code as also the statements of P.Ws. 2 and 3 recorded before the committal 
Magistrate have been marked under section 288, Criminal Procedure Code, as 
substantive evidence in the trial before the Sessions Court. 


There is no direct eye-witness to the beating by the appellant by any stick 
or any other weapon; but the medical evidence is positive to the effect that 
two injuries were found on the person of the deceased. The medical evidence is 
also positive on the fact that death was not due to these injuries but it was due to 
asphyxia which was due to the hanging by the rope. That the body was hanging 
in the room by the rope anc that it was brought down have also been made fairly 
clear from the evidence of the witnesses that have spoken at the earlier stage and 
whose evidence has been merked. It transpires from the evidence that the appel- 
lant having caused a blow as a result cf which the deceased woman got unconscious 
tied her by a rope and then hanged her to the beam being afraid that the blow had 
caused the death of the woman, while, actually, according to the medical evidence, 
death had not been caused by the blow dealt with by him. - 


The question is what exactly is the offence that has been committed by the 
appellant? We are unable to see that the offence that has begn committed by the 
appellant on the-facts of this case would be one of murder for, the evidence is, so 
far as it gops, conyincing that the hanging has taken place in onder to create a false 


552 ' “THE MADRAS LAW JOURNAL REPORTS. [1952 


evidence under the impressicn and belief that the woman had already died as a 
result of the blow the appellant dealt on her while in fact death has really been ` 
caused by the hanging itself. It cannot be said that the appellant intended to cause 
the death by hanging. -He wes only hanging a body which was dead already 
according to his belief in order to make it appear that the woman got herself 
hanged by the rope and died as a result thereof. In such a case, the offence that 
has been committed would be one of grievous hurt which would fall under sec- 
tion 325, Indian Penal Code and not an offence under section 302 of the Code. 
This case is governed by the ruling given by the Full Bench in Palani Goundan 
Emperor}, where the facts have been more or less similar to the facts that emerge 
in this case. The appellant is, therefore, liable to be punished only under- section 
325, Indian Penal Code, as he is proved to be guilty of only that offence and 
nothing more. He has deal: the blow which made the woman become 
unconscious, so much so, it crected the impression and belief in the mind of the 
appellant as if she was dead. 


The evidence of P.Ws. E and 7 also goes to prove that the hanging was done 
by the appellant under the-impression that the deceased woman had died by reason 
of the blow which he dealt on her. Therefore, taking into consideration the material 
furnished by Exs. P-4 and P-6 and the evidence of P.Ws. 6 and 7, the conclusion 
could be only that the offence of which the appellant is guilty is one that falls under 
section 325, Indian Penal Coce. We, therefore, think that the conviction and 
sentence of transportation fer Efe under section 302, Indian Penal Code, cannot 
be sustained. They have, therefore, to be set aside. As we are of the opinion 
that an offence has: been proved only under section 325, Indian Penal Code; we 
think the appellant has to be convicted under that section and sentenced to seven 
years’ rigorous imprisonment. The conviction and sentence are accordingly 
modified and the revision is dismissed. 


K.C. a4 Conviction and sentence modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SATYANARAYANA Rao AND MR. Justice RAJAGOPALAN. 
A. VR, V. Vellayappa Chettiar and another .. Applicant* 


: v. 
The Commissioner of Inccme-tax, Madras i .. Respondent, 


Income-tax Act (XI af 1922)—Mone;-lending business—Purchase of vacant sites (not in lieu-of discharge of 
debts of money-lending business but independently)—Puiting up structures and letting out—Renis included in 
income of business—Sale of property at prait—Profit if “income” or accretion to capital. 


. . Where vacant sites were purchased by a firm carrying on moncy-lending business (not in lieu 
of discharge of debts of the business but independently) put up structures and let them out and 
subsequently sold the property at a profit, i 


Held, on the facts it being clezr that from the beginning the firm intended this as an investment 
and not as a stock in trade the merz fact that the income from rents was included in the profits of the 
business would not convert what was a capital investment and a capital asset into a stock in trade. 
The increased return derived by the sale of the property is merely an accretion to the capital assct 
and not profit earned by the utilisation of stock in trade. : 


_ _ Case referred to the High Court by the Income-tax Appellate Tribunal, 
under section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922) as 
amended by section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939) 
in R. A, Nos. 487 and 488 o? 1949-50 (Madras Bench) on its file. 


K. Srinivasan for Applicant. ve 
C. S. Rama Rao Saheb for Respondent. 


omen 


nae ) 
f r. (1919) 37 L.J. 17 : I,L.R. 42 Mad. 547 (F.B.). ; 
* Qase Referred No. 39 of 1950. - 4th April, 1952. 


‘ . 





x 
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The Judgment of the Court was delivered by 


Satyanarayana Rao, J.—The following question was referred to us for decision 
by the Income-tax Appellate Tribunal, Madras : i 

‘¢ Whether on the facts and in the circumstances of the case the amount of Rs. 4,744 which 
was a, profit realised on the sale of an asset belonging to the money-lending business of the appel- 
lant was liable to be assessed as a part of the total income of the assessee.”” ° 
We have no difficulty in answering this question in the negative and in favour 
of ‘the assessees. 


The applicants before the Tribunal were partners in a firm which carried on 
money-lending business under the style af V.VR. VR. Firm, Ambolangode, in 
Ceylon. -The firm, being non-resident, was never separately assessed ; but the 
-individual income of the partners was considered in the assessment concerning 
them. The firm, purchased in 1932 vacant sites in Ambolangode and in 1934 
and 1938 constructed certain structures which they let out to tenants. The money 
for the purchase of these vacant sites and also for putting up the structures came 
out of the money-lending business. ‘They opened a separate account in the money- 
lending business for this purpose. The rents derived from the tenants to whom 
the property was let were also credited in the separate account. In 1946 the 
property was sold for a sum of Rs. 4,500 and the net profit realised by the firm 
was Rs. 9,488 and the share of each partner was Rs. 4,744. The partners claimed 
that this was a capital receipt and should not be included in the total income of the 
assessees during the assessment year 1946-47. This claim was rejected- by the 
Income-tax Department and also bythe Appellate Tribunal and hence this reference. 

From the statement of facts in the order of the Appellate Tribunal and from 
the judgment of the Appellate Tribunal in dealing with the assessment, it is made 
clear that this property was‘not purchased in lieu of discharge of debts of the 
money-lending business but was purchased independently from the funds of the 
partnership. It is no doulst true that the income was included in the profits of the 
business but that does not, in our opinion, make any difference as the property 
acquired represents the capital invested by the firm, which of course, earned some 
income, which was included in the profits of the business. It was never treated 
as a part of the stock-in-trade of the money-lending business. Under different 
circumstances, it may be possible to treat the immovable property acquired in 
the course of money-lending business as part of the stock-in-trade of the business. 
But from the beginning the firm treated this as an investment and had no idea of 
ever selling this property until 1946 when the future of Indian business in Ceylon 
became uncertain and the firm was obliged to wind up its money-lending business 
in Ceylon and return back te India. 


It is contended on bekalf of the Income-tax Commissioner by Mr. Rama Rao 
Saheb that the inclusion of the income in the profits of the business is a clear indi- 
cation thatit was treated as stock-in-trade. The Appellate Tribunal seems to have 
treated that the burden of proving that it was not a stock-in-trade but was an 
investment was on the assessees. We are not prepared to view the question from 
this point of view. If, on the facts, it is clear that from the beginning they intended 
this as an investment and not as a stock-in-trade, the mere fact that the income 
was included in the profits of the business would not convert what was a capital 
investment and a capital asset into a stock-in-trade. The increased return derived 
by the sale of the property is merely an accretion to the capital asset and not profit 
earned by the utilisation of stock-in-trade. The question therefore referred to us, 
as stated already, must be answered in the negative and in favour of the assessees. 
As the assessees have succeeded they are entitled to their costs which we fix at 
Rs. 250. 


Reference answered in favour of the assessee. 
K.S. i 
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IN THE HIGH COURT OF JUDICATURE-AT MADRAS. 
~ PRESENT :—MR. Justice RAMASWAMI. 


Achammagari Venkata Reddy : .. Petitioner® 
v. f . ‘ 
The State l - `.. Respondent. 


Criminal Law—Public nuisance—Gizt of offence. * 


The offence of public nuisance may be analysed thus : (i) It may be caused either by an act or. 
illegal omission ; (ii) the effect therecf must be either injury, danger or annoyance ; (ili) actually 
caused either to the public or to that pertion of the public who dwell or occupy property in the vicinity 
or; (iv) threatened of necessity to persons who may have to use any public right. 


Thus where a person raises the raha in front of his house and cross-bunds the rastha leadin to 
stagnation of rain-water, breeding n-osquitoes and giving risc to offensive smell, a clear case of public 
nuisance is made out. eee : 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order dated 30th December, 1950 
and made in C. A. No. 22 o? 1950 on the file of the Court of the Sub-Divisional 
Magistrate, Dhone, C. C. No. r13 of 1950, Sub-Magistrate’s Court, Banganapalle. 


P. Basi Reddi and I. Badan for Petitioner. ae. 
The Public Prosecutor (7. T. Rangaswami Aiyangar) for the State. 
The Court. made the following 


Orver.—The short point for determination in this revision is ‘whether tlie 
act attributed to the accused amounted to a public nuisance. 


The word “nuisance” has been defined by Stephen to be anything donc to 
the hurt or annoyance of the lands, tenements, or hereditaments of another and 
not amounting to trespass. (Steghen, III, 499). The word “ nuisance ” is derived 
from the French word nuire, tc do hurt or to annoy. Blackstone describes (no 
cumentum) as something that “‘worketh hurt, inconvenience or damage:?” The 
offence of public nuisance may thus be analysed (i) it may be caused either by an 
act or illegal omission (ii) the effect thereof must be either injury, danger or annoyance 
(ili) actually caused either to the public or to that portion of the public who dwell 
or occupy property in the vicinity or (iv) threatened of necessity to persons who 
may have occasion to use any public right. 


Bearing these principles in mind, let us examine what the accused did. The 
accusation is that on and June, 1950, the petitioner before us raised the level of 
the public rastha in front of his northern house and also constructed a cross bund 
across the rastha at the boundary between the two houses with the result that the 
flow of rain-water northwards through the rastha was impeded, if not: completely 
obstructed and the water began to stagnate in the rastha in front of the southern 
house, causing annoyance to the complainant and the other residents of the village 
entitled to use the rastha. i 


These facts proved through P.Ws. 1 to 4 and whose evidence was not seriously 
contradicted by the three D.Ws. establish the.acts of the accused, viz., raising the 
level and cross bunding and the result therefrom namely stagnation of water leading 
to breeding of mosquitoes, etc.. and giving rise to offensive smell and causing to the 
persons living in the vicinity denger to their health and annoyance and threatening 
also such injury and annoyance to the persons who ‘would of necessity be compelled 
to use that part of the rastha. 3 ; 


Therefore a clear case of public nuisance having been made out, there are no 
merits in this revision petition and it is hereby dismissed. : 


K.S. ; —— Petition dismissed. 





8 Orl: R; C. Nos 727 of 195, ee A Tosa, 
(Crh Ri Py No, 721 of 1951). aged July, 195 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr, Justice SATYANARAYANA RAo AnD MR, Justice RAJA- 
GOPALAN, j ; 


Jakka Devayya and Sons, Tenali i . .. Applicant* 
U. ' - 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (xr of 1922), sections 26-4 and 25-\—Partition—Essentials o —Partnership between 
quandom members (including minors: of Hindu joint family after partition —If valid partnership which could be 
registered—Partition of business without actual division—Effect. i 

What constitutes “ partition” under section 25-A of the Income-tax Act and its requirements 
are different from “ partition ” under Hindu Law. Under Hindu Law it may be a mere division of 
the right, że., the disruption of the status of the joint family, or it may be not omy a division of the 
status of the family but also a physical division, or in other words a division by metes and bounds 
of the propertics. Under section 25-A of the Income-tax Act, it is not enough to establish that there 
was ‘a mere division in status but it must.be proved that the family property ‘was partitioned among 
the various members or groups o° members in definite portions. Unless this requirement is established, 
the partition cannot be recognised under the Act, and the family is deemed to continue as a Hindu 
undivided family, notwithstanding the fact that its status as joint family had been terminated. 

In order to constitute partition of a business belonging to a joint family it ‘s not fccessary to 
establish physical division of the business for to insist on this requirement would be to destroy the 
proverbial goose that lays the golden eggs. The physical division of the business into definite portions 
will only mean the winding up of the business and a division of the assets realised from the business. 
This need not be insisted upon. A partition in the case of business in definite portions may be brought 
about by a specification of the slrares in the accounts and making the necessary entries therein to show 
that thereafter the business was held in severalty in specified or definite portions of shares. 

It is open to the members of the Hindu joint family to enter into a partnership thereafter in 
respect of the family business which they have divided by specified shares in thc accounts, among 
themselves. The rest of the properties and the status of the family regarding them may continue to be 
joint. It is open-even to a person other than a natural guardian to represent a minor in the partition. 
Though a minor cannot be made a partner even by a natural guardian acting on behalf of the 
minor, it is open to partners to amit a minor ta the benefits of a partnership and if he is so admitted 
he becomes a partner for the purposes of the Income-tax Act. (Vide section 2-B of the Income-tax 
Act). : 
If he is not admitted to the benefits of the partnership but the assets in the business belonging to 
„his share are utilised in the business continued by the other partners after division, the minor 
may be entitled to the profits attzibutable to the use of his share in the property. ig 

In the circumstances there is a valid partnership in respect of the business which can be registered 
under section 26-A of the Income-taxeAct. Š 

Case referred to the High Court by the Income-tax Appellate Tribunal under 
section 66 (1) of the Indian Income-tax Act, 1922, (XI of 1922) as amended by 
section 92 of the Income-tax Amendment Act, (VII of 1939) :n 66 R.A. 291 
Madras of 1948-49 on its file. 

M. Subbaraya Aiyar foz Applicant. 


C. S. Rama Rao Saheb for Respondent. 


The Judgment of the Court was delivered by 


Satyanarayana Rao, J.—These two referred cases arise from the same facts, 
and the assessee in both is thé same. R.C. No. 1 of 1950 relates to the assessment 
for 1944-45, the accounting year being the year ending on 24th March, 1944. 
In R. C. No. 1 of 1950 the question referred to us for decision by the Income- 
tax Appellate Tribunal is “‘ whether on the facts ‘and in the circumstances of the 
case and on a proper conszruction of the deeds of partnership and partition dated 
22nd June, 1943, the finding of the Tribunal that the cloth business continued to 
belong to the Hindu undivided family is erroneous in law.” R.C. No. 2 of 1950 
arises out of proceedings fcr registration of the partnership of Jakka Devayya and 
sons under section 26-A of the Income-tax Act, and the question <eferred to, us 
for decision under section 65 (1) of the Income-tax Act by the Income-tax Appellate 
Tribunal is, “ Whether on the facts and in the circumstances of the case, there 
was a valid partnership in respect of the cloth business which could be registered 
under section 26-A of the Income-tax Act?” 





* Gase Referred Nos, p ang a of 1950; 1gt: March, 1958; 


k . 
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Upto June, 1942, the assesee was a Hindu undivided family. During the 
assessment year 1943-44 the assessee claimed~that there was a partition of the 
family properties in June 1942 and the Income-tax Officer after examining the 
evidence adduced by the assesseé held that there was a division of the family pro- 
perties on 4th April, 1943. On the strength of this decision the assessee claimed 
during the assessment year now under consideration that the business carried on 
during the accounting year was the business belonging to a firm consisting of the 
erstwhile members of the Hind: undivided family, and that the firm should be 
registered under section. 26-A of the Act, and the assessment should be also repaid 
from that date. These ‘two claims were rejected by the Department and also 
by the Appellate Tribunal. Hence these two references. 


The family consisted of three brothers, Lakshminarayana, Krishnamurthi 
and Subbarao. Subbarad'wasaminor. On the 24th June, 1942, an unregistered 
partition list was drawn up between the members, and the minor Subbarao was 
represented by the eldest brotker and manager Lakshminarayana. The family 
owned gold jewels, silverware, Ltensils, and furniture, houses and house-sites and 
cloth business. On the date of this list Subbarao was unmarried. The jewels, 
silverware and other movables were divided between the sharers, and they took 
separate possession of those properties which were divided. ‘They did not, however, 
divide by metes and bounds the houses and house-sites, because as per the directions 
of their deceased father they had to make provision for their widowed sister, and 
the division of the dwelling-hauses and the sites would necessitate certain structural 
alterations for the convenient eajoyment of the sharers which they did not intend 
to carry out during the minority of Subbarao, especially as he was unmarried. 
They therefore decided to keed these properties jointly. As regards the cloth 
business in. this document, an account of the business was taken after valuing the 
stock on hand, and a balance-saeet was embodied in the document. Details with 
reference to the property which was kept in joint possession were given in schedule D 
appended to the document. The document contains a clear determination and 
an unambiguous declaration that the’ members decided to become separate and 
to divide the properties ; only the physical division of the assets included in schedule 
D was postponed to a later date. By June, 1943, Subbarao was married. On 26th 
June, 1943, two documents came into existence. One was a partition deed, and 
the other was a deed of.partnership. The partition deed was registered. In this 
deed’ the minor was represented by his father-in-law. It contains a resolution to 
keep the houses and house-sites joint, and that as there was no possibility to divide 
the cloth business consisting cf cloth, furniture, etc., the business should be carried 
on jointly in the name of Jakka Devayya and Sons. The members began to. live 
separately from 24th June, 1942, taking possession of such of the properties as 
were physically divided. The shares allotted to each member in gold, silverware 
and utensils are described in schedules A, B and C and the’ property kept joint 
-was included in schedule D. Regarding the business, the profits of each sharer were 
separately shown and the balance that was available in the accounts of the business 
was also separately entered. The whole stock was valued. In the partnership deed, 
the shares of the three sharers were fixed at one-third each, and as there was 
‘no fixed capital for the business during the time when the business was joint family 
business. It is stated in the document that they had invested amounts Standing 
to the credit of each in theix individual accounts as well as the amount credited 
in the name of Jakka Devayye and Sons as capital. If any further amount was 
required for the business it was provided in the deed, that it should be borrowed 
either in cash or in kind. It has been found by the Appellate Assistant Com- 
missioner and there is no dispute that there was division of the profits during the 
years 1942-43 and 1943-44, and that the profits of the first year were entered in 
the books on 4th April, 1942; and of the second year on 24th March, 1944, and 
that the mutation of the family account was effected by transferring the balance 
to the credit of the business ta the ledger folios opened for the three sharers. Appa- 
rently they did not wish to ciscontinue the business as a result of the partition 
arrangement, as it ended in profit hut agreed to continue it though as a partnership, 
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_ _ On these facts, the first point for consideration is whether the business ceased 
to be a joint family asset during the relevant period, or whether it continued to 
belong to the Hindu undivided family. A further question for determination is 


whether the partnership is valid and could be registered under section 26-A of the 
Act. i : f 


e 

What constitutes “partition” under section 25-A of the Inccme-tax Act ard 
its requirements are different from “partition” under Hindu Law. Under Hindu 
Law it is well established that the word “ partition ” is used in two senses : it may be 
a mere division of the right, ż¿.e., the disruption of the status of the joint family, or 
it may be not only a division of the status of the family but also a physical division, 
or in other words_a division by metes and bounds of the properties. Under sec- 
tion 25-A of the Act, it is not enough to establish that there was a‘mere division 
in status, but it must be proved that the family property was partitioned among the 
various members or groups of members in definite portions. Unless this require- 
ment is established, the partition cannot be recognised under the Act, and the family 
is deemed to continue as a-Hindu undivided family, notwithstanding the fact that 
its status as joint family had been terminated. 


The meaning of the expression “in definite portions ” has been construed by 
myself and Viswanatha Saszri, J., in a recent case in Meyappa Chettiar v. Commissioner 
of Income-tax', following th= decision of the Privy Council in Sundar Singh Majithia 
v. Commissioner of Income-taz,?. ‘In that case, we both expressed the view that in order 
to constitute partition of a business belonging to a joint family, it was not necessary 
to establish physical divisicn of the business for to insist on this requirement would 
be to destroy the proverbial goose that lays the golden eggs. The physical division 
of the business into definite portions will only mean the winding up of the business 
and a division of the assets realised from: the business. This need not be insisted 
upon. A partition in the case of business in definite portions may be brought 
about by a specification of the shares in the accounts and making the necessary 
entries therein to show that thereafter the business was held in severalty in specified 
or definite portions of shares. It is open to the members of the Hindu joint family 
to enter into a partnership thereafter in respect of the family business which they 
have divided by specified shares in the accounts, among themselves. The pro- 
perty so held in partnerskip is taken out of the joint family, and thereafter the 
income derived from the partnership would not be the income of the joint family. 
In other words.it ceases to be an asset owned by a Hindu undivided family. That 

- this is permissible follows :n our opinion, from Meyappa Chettiar v. Commissioner of 
Income-tax' and from the decision in Sundar Singh Majithia v. Commissioner of Income- 
tax?. The rest of the properties and thestatus of the family regarding them may 
continue to be joint. The only effect of taking out an asset from and out of the 
assets of the joint family is not to attract section 25-A of the Act but to make it an 
asset whose income canno- be taken into consideration -in computing the income _ 
of the joint family for the purpose of assessment. It has to be assessed separately. 
It therefore follows from -his whether m fact the family houses and house-sites 
were divided or not physically, if it is established that the joint family business 
was partitioned in definite portions, then it will be taken out-of the property of 
the joint family. í 

_ The inference to be drawn from the two documents which came into existence 
on the same date namely, 22nd June, 1943, the partition deed and the partnership 
deed, in our opinion, is clearly to establish that this asset was divided and was 
taken out of the joint farrily assets. The necessary entries in the accounts were 
made on the 4th April, 1943, and on 24th March, 1944. The shares were specified 
in the partnership deed. The contentions which found favour with the department 
and the Appellate Tribunal were that the capital of the business was not divided, 
and that, the documents themselves gave a clear indication that the members 
agreed to continue this asset also as joint. Regarding the first, it must be observed 
SS SAE ES a aE SSE ET 
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that when a business is conducted by a joint family there need not necessarily be 
an allocation of capital separately for the business. The joint family may from 
time to time supply the necessery capital for the successful prosecution of the 
business. ‘That was the very reason why it.was stated in the partnership deed 
that no capital was fixed for the business. It became necessary to fix the capital 
- for the first time on 22nd June. 1943, when the partnership deed was executed. 
It must be mentioned that in the case of a joint family business there will be no 
division of the profits periodically, for no member is entitled to claim that the 
profits should be so divided,,and whatever income is earned in the business will 
accrue to the benefit of all the members of the coparcenary. The members are 
not partners in the business but parceners. Death of a member does not dissolve 
the business as in the case of z partnership. Birth of a member will give him an 
automatic right in the business which is a family asset. There is a clear contrast 
between joint family business aad business belonging to a firm of partnership. 
Tt is therefore unreasonable to expect the existence‘of a separate capital for a joint 
family business, and it does not exist, or if it is not divided, it cannot be said that 
there was no division of the business. The necessity for constituting the capital 
arose when the business was separated from the family assets, and it was then 
that the precaution of approprizting in the business the amounts specified in the 
partnership. deed, i.e., the amounczs standing to the credit of the individual partners 
in the accounts and that in tke name of Jakka Devayya and Sons as capital was 
taken. The Appellate Tribunal and the Appellate Assistant Commissioner thought 
that the recitals in the documents that the business was not divided, as there was no 
possibility of dividing it, and taa: ‘they agreed to carry it on in the name of Jakka 
Devayya and Sons precluded an inferénce of division of the business into definite 
portions. The intention to carry on the business jointly, in the context and reading 
the recital in the partnership deed, can only be that they intended to carry on. 
the business as a separate firm. “Joint” in the context does not mean “ as joint 
family property.” Apart from cther difficulties which would be dealt with pre- 
sently, on a plain reading of the two documents together it seems to us obvious 
that there was a division. of the business into definite portions, and that the asset 
was effectively taken out of the joint family properties by constituting it a partner- 
ship after division. i 
It is no doubt true that in the matter of partition under the first document of 
1942,, Lakshminarayana, the eldast brother, represented Subbarao. In the later 
document, the registered parmership deed of 1943, Subbarao was represented 
by his father-in-law. It migh: be argued that as the minor was not represented 
by a lawful guardian, the partitior was invalid. The two brothers Lakshminarayana 
and Krishnamurthi, were adults. On account of certain family reasons they 
decided to become separate. If two out of the three brothers cut themselves out 
from the family, the third brother remains divided. As pointed out by the Judicial 
Committee in Balakishen Das v. Fam Narain Sahu : i” 

“ There is no doubt that a valid agreement for partition may be made during the minority of one 
or more‘of the coparceners. That scerns-to follow from the admitted right of one coparcener to 
claim a partition ;’ and (as has been said) if an agreement for partition could not be made binding 
on minors, a partition could hardly ever take place. No doubt if the partition was unfair or prejudicial 
to the minors’ interests, he might, on attaining his majority, by proper proceedings, sct it aside so far 
as regards himself.” : 

So long therefore as the two acul: brothers made a division of the properties which 
was fair and which was not unequal or prejudicial, to the minor’s interest,, the 
division would be binding, and if the minor after attaining majority thinks that 
it was unfair or prejudicial, it would be open to him to attack the partition by 
appropriate proceedings. So long as the interests of the minor have not suffered, 
it is open even to a person otter than the natural guardian to represent the | 
-minor in the partition ; this is recognised in Bhagawati Prasad v. Bhagwati Prasad®. 
In that case, as in the present, the brother acted on behalf of the minor, though 
there was the mother. Partition was already determined in the present case in 
. - - i - 
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1942 and the registered par-ition was only an affirmation of what was decided in 
1942, and the fact that the father-in-law represented the minor as the guardian 
in the matter of the execution of the deed is of no consequence. The partition 
therefore cannot be impugned on this ground. 


It follows from the foregoing that the business ceased to belong to the Hindu 
undivided family, and the view taken by the Appellate Tribunal is erroneous. The 
- question referred to us in R, C. No. 1 of 1950 must be answered in the affirmative 
and against the Commissioner of Income-tax. 


This conclusion would not be enough to enable the assessee to insist that the 
assessment should be -made on the various memibers separately, for unless they 
establish that there was a valid partnership they cannot achieve this result. If 
there is no valid partnership, the business carried on by the members would be 
assessed as.an association and not as individuals. Vide section 3, which refers 
to “ other association of persons.” 


Subbarao was a minor on the date on which the partnership deed was entered 


into, and it is undoubted law that a minor cannot be made a partner even by a 
natural guardian acting on behalf of the minor: There can be no partnership 
between an individual and a minor represented by a person as a guardian. Such 
a contract does not bind the minor. But it is open to partners to admit a minor 
to the benefits of a partnership. (Vide Section 30 of the Partnership Act). If he 
is so admitted, under section 2 (6-B) of the Income-tax Act, he becomes a partner 
for the purpose of the Act, for it says : 

; “ < Partner’? includes any persen who being a minor has been admitted to the benefits of partner- 
ship.” i : g 

If he is not admitted to the benefits of the partnership but the assets in the business 
belonging to his share are utilised in the business continued by the other partners 
after division, the minor may be entitled to the profits attributable to the use of his 
share in the property in the business on the principle of section 37 of the Partnership 
Act, though the section itself may not apply, or under the general principles indi- 
cated in sections 80, 9o and 95, of the Indian Trusts Act. The difference between 
the two rights is that in the one case the minor will be entitled only to the profits 
attributable to his share which has been utilised in the business, while in the other 
case he would be entitled to the share of the profits to which he was admitted: by 
the major members irrespective of the value of his share utilised in the business. 
In the deed of partnership the minor is given a right to the profits, and, is made 
liable to losses. This of course is not permissible in law, as no guardian can enforce 
a personal obligation on behalf of the minor under a contract. 


It was argued with considerable force by Mr. Subbaraya Aiyar, the learned 
advocate for the assessee, that the main object of the brothers was to confer a benefit 
on the minor and to admit him to the benefits of the partnership. The parties 
being ignorant introduced in the deed the usual clauses of a partnership deed 
making the minor also equally liable for losses, and we should therefore construe the 
contract between the adults as tantamount to an admission of the minor td the 
benefits of the partnership. Admission to the benefits of a partnership undoubtedly 
implies the existence of a partnership. Where two persons, one a major and the 
other a minor, purport to enter into a partnership deed as the minor had no con-. 
tractual capacity, the partnership would be invalid, and there would not be an exist- 
ing partnership. The question therefore of construing such a contract as admitting 
the minor to the benefits of a partnership does not arise, as the partnership is non- 
existent. That was the posi-ion in the two cases referred to in the course of the 
arguments in Muhammad Refig v. Khawaja Qamar Din1, and Lakshmi Narain v. 
Beni Ram?. But here, there could be a valid partnership between the two adults, 
Lakshminarayana and Krishnamurthi, and- there would be an existing partnership 
to the benefit of which the minor could be admitted. And all that is required 
by section 30 is that there shculd be a consent of all the partners for the time being 
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to admit the’ minor to the benefits of the partnership. Lakshminarayana and 
Krishnamurthi were willing to admit the minor to the benefits of the partnership, 
and in fact in the accounts they opened a ledger page in his name and entered 
the profits earned on -his behalf for the two years. We think therefore that too 
rigid a construction of the document need not be placed, and that the real intention 
of the parties can be gathered from the document and from their conduct in 
crediting the profits in the accounts. The father-in-law certainly must have had 
enough knowledge that the business was a profitable one and not a losing concern. 


The case which is analogaus to the present is in our opinion, the decision in--. 

A. Khorasany v. C. Acha and others!. There a Mahomedan who was carrying on 
business in partnership with another died, leaving his widow, and minor children. 
After the death of the husband, the widow entered into a contract of partnership 
on behalf of herself and alsc an behalf of the minor children. She had no power 
_to enter into such a contract so as to bind the minors, but nevertheless it was held 
that as between the widow amd the partnership to the extent of her interest the 
partnership was legal. It was observed in that case : 


In Lindley on Partnership, 11th Edn., at page 87, it is pointed out : 


“ Agreements entered into b2twten several persons, some of whom are by law incompetent 
to contract are not wholly null ard void, but are only in some respects less effective than if all the ` 
„parties to them were competent.” i 
See also Jafferali v. Standard Benk?, which to some extent supports our conclusion. 
The fact therefore that the minor was included in the contract would not make the 
partnership as between the two adults invalid, and the minor may be deemed to 
have been -admitted to the benefits of the partnership by the two adults. Under the 
jncome-tax law a minor admitted to the benefits of a partnership becomes a partner. 
It therefore appears to us that on the facts and circumstances of this case there was 
undoubtedly a valid partnership in respect of the cloth business which could be 
registered under section 26-A of the Act. 


The answer therefore to the question referred to us in R. C. No. 2 of 1950 
is in the affirmative and in favour of the assessee. As the assessee has succeeded 
in both the references, we think he is entitled to costs one set, which we fix at 
Rs. 250. 


KS, Reference answered in favour of the assessee. 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS. - 


Present :—Mr. P. V. RsjAMANNAR, Chief Justice AND Mr. JUSTICE VENKATA. 
RAMA AYYAR. ` 


The Council of Institute of Chartered Accountants .. Forwarding Authority. * 
. ý. l 
N. Rajamany, Chartered Accountant .. Respondent. 


Chartered Accountants Act (XXXVIII of 1949), section 22—Scope—Acts zand omissions specified in the 
schedule—If exhaustive—Finding of -nisconduct—Punishment to be inflicted. . 


The acts or omissions specified in the schedule to the Chartered Accountants Act shall be deemed 
‘to be conduct which will render 2 person unfit to be a member. The enumeration is illustrative and 
not exhaustive. In respect of matters which are not specified in the schedule, it will be for the 
council and ultimately for the Court to decide whether the acts or omissions complained of are such 
as to render a delinquent unfit to be a member of the Institute. Under section 22 there is a residual 
jurisdiction in respect of matters cther than those specified in the schedule including therein whatever’ 
might be added under clause (v) of the schedule. an “a 
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The conduct of a chartered accountant in taking as an articled clerk a person who was engaged 


- iw business renders him unfit to ke a member of the institute. If, however, the accountant can show 
“ that he was not aware that the clerk :was- doing | other business, different considerations might 
arise. San z . : nS 
.7. A permanent removal from the Register of Members is not the only order that is contemplated 
When the High Court. finds that a chartered accountant is found to be guilty of misconduct: irres- 


pective of the gravity of the act >t omission constituting the misconduct. The powers of the High 


- Court to pass any orders under th2 Act under section 21 (3) must extend to the removal $f a’member 
. permanently or suspending him for a period or-even warning him ; section 20 (2) of the Chartered 
Accountants Act must be read as subject to the powers of the High Court under section 21 (3). 
>» Case forwarded to tke High Gourt under section 21 of the Chartered 
| Accountants Act of 1949. aa : 
R. Ramamurthy Ayyar for the Council of Institute of Chartered Accountants of 
India. A , ; Lo 
S. Gopalan for Respondent. . 
The Judgment of the Court was delivered by 


Venkatarama Ayyar, }.—The respondent is a Chartered Accountant practising 

at Tanjore. In October; 1949, information was received by the Council of the 
‘Institute of the Chartered Accountants of India that one Natarajan who was an 
articled clerk under the respondent from 2nd August, 1946 to rst August, 1949, 
was during that period employed in the post office at Tanjore, that he did not - 
undergo proper training, and that he was not eligible for a certificate of ‘service. 
The Council called for information on the subject from the postmaster, Tanjore, 
who replied on 29th October, 1949, that “ Natarajan was in the department up to 
23rd June, 1949, after which he resigned the appointment.” On 18th January, 
1950, the Council enquired of the respondent whether permission had been obtained 
under rule 44 of the Auditor’s Certificates Rules, 1992, for the articled clerk being 
‘engaged in business as an employee in the post office. The respondent replied‘on 
24th January, 1950, that he was not aware that Natarajan was employed in the 
post office at the time he was an ariicled apprentice and that he performed his 
‘duties as a clerk satisfactorily. Thereupon’ on 3rd August, 1950, the Council referred 
the matter for enquiry by the Disciplinary Committee, who framed two chargés 
against the respondent: (z) that he allowed Natarajan to work as an articled 
«clerk while he was in employment in the post office and (2) that he issued improperly 
‘a certificate of completion of service. The respondent filed a. written statement 
in which he reiterated that he was not aware that Natarajan was employed in the 
post office, when he was-an_articled clerk and that he did his work as an articled 
clerk satisfactorily. He also, raised some legal contentions, which have’ been 
Yepeated in the arguments. before us and they will be considered presently. The 

. Committee heard the matter fully aad submitted a report that the respondent 
-must have had knowledge that’.Natarajan was in service in the post office while 
he was an articled clerk and that his conduct in entertaining him as an articled 
‘clerk was, therefore, un-professional ; that. Natarajan could not have discharged 
his duties as an articled. clerk properly ; that the training was inadequate and 
that the certificate of completion of setvice on which Natarajan was enrolled as a 
chartered accountant did not represent the true position. The respondent ‘was 
accordingly found guilty on both the charges and held to be unfit to be a member 
of the Institute. The matter. comes ‘before us under section 21 of the Chartered 
Accountants Act (Act XX XVIII of 1949). ` Be L Bee Ee ge AA 
“*' Mr. Gopalan thé .leatnzd ‘advocate who appeared for. the respondent tirstly 
contended that the proceedings before the Disciplinary Committee were vitiated 
‘by irregularities because thé respondent had not been given 14 days’ time for filing 
‘written statement as required by 11-A of thé Regulations. There is no substance 
än this ‘objection. - Section’ 2i\of the Act provides that. thé Council might enquire 
‘Into charges of misconduct Against ary member of the institute either on receipt 
öf information-or of complzint.’ Where there is a complaint the procedure tobe 
‘followed, foi- enquiry thereunder is prescribed by Regulation. 1i and sub-clause f ) 
‘of, that” regulation provides that,a-member against: whom‘ a complaint is mi 2 
may file “his written ‘statement Within 14 days. -This regulation ‘in terms appliés 
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only when there is a comp-aint and not information. In this case though the 
starting point for the action taken by the Council was a letter dated gth October, 
1949, purporting to have bzer written by‘one Viswanathan, he disclaimed all 
knowledge of it, with the result that there was before the Council only information: 
and no complaint; because there can be no complaint when there is no coni- 

lainant. ‘There was no regulstion at that time laying down the procedure to be 
followed *in the case of enquiries made on information received and the require- 
ments of law would be satisiie= if the rules of natural justice are observed. It is 
not contended that the responcent had not notice of the charges which were the 
subject of enquiry or that -here was no proper hearing. The proceedings are, 
therefore, not open to any obẸction on this score. Regulation 11-A was added 
later on to cover cases of encuiry on information. It provides that : 

“ the procedure prescribed by Regulation 11 shall, so far as may be, apply to any information 

received under section 21 of the Act> 
This regulation came into force on 26th May, 1950. Therefore the regulation. 
did not affect the enquiries whith had commenced before that date, as in January, 
1950, in the present case. ‘Mcreover Regulation 1 1-A requires that the procedure 
under Regulation 11 should b= followed as far as possible and on this language it 
is difficult to hold that in respect of proceedings under that regulation, anything 
more is required than that the= should be in accordance with the rules of natural! 
justice. , ' 

It is next-contended by Mr. Gopalan that under the regulations it is not mis- 
conduct to take as an article clerk one who is in employment or engaged in 
business, because in the schecul= appended to the Act as many as 21 acts or omissions: 
are enumerated as misconduct and this is not one of them. It is conceded and in 
our opinion rightly that the matters mentioned in the schedule are only illustrative 
and not exhaustive but it is coctended that any other act or omission in order to be 
held to be misconduct, must be specified and notified by the Council in the 
manner provided under clause (v) of the schedule and that in the absence of such 
a notification it cannot be a gound for taking disciplinary action but this conten- 
tion is opposed to the plain la~guage of section 22 which runs as follows : 


“ For the purposes of this Act the expression “ conduct which, if proved, will render a person 


unfit to be a member of the instizut=” shall be deemed to include any act or omission specified in” 


the schedule but nothing in this section shall be construed to limit-or abridge in any way the power 
‘conferred on the Council under sub-section (1) of section 21 to inquire into the conduct of any member 
of the Institute under any other circumstances.” 

Under this section the acts or omissions specified in the schedule shall be “ deemed 
to be conduct which will rend=r a person unfit to be member. It is not open to 
argument, in respect of such ratters, that they are not such as to render a person 


unfit to be a member of the institute but in respect of matters which are not specified! ' 


in the schedule, it will be for the Council and ultimately for the Court to decidé 
whether the acts or omissions complained of are such as to render a delinquent 
unfit to be a member of the Institute. Under section 22 there is a residual juris- 
diction in respect of matters ather than those specified in the schedule including 
therein whatever might be ēdd2d under clause (v) of the schedule. This objection 
must therefore, be overruled. 


Tt is also contended that under Rule 41 of the Auditors’ Certificates Rules, 
1932, a registered accountant has to satisfy himself only whether the articled 
clerk is not less than 16 years of age and whether he had passed one of the exa- 
minations mentioned in the su>-rule, that it is no part of his duties to see whether 
the articled clerk was employed or not, that Rule 44 imposes a restriction only on 
the articled clerk that he shou not engage in business during the period of service: 
and Rule 45 imposes a penalcy on him for breach of the rule ; that the position 
is the same under Regulations 35, 38 and 39 of the Act, and that the rules or regu- 
Jations read as a whole do not impose any duty on the accountant with reference 
to a clerk who is carrying cn business. It is true that the Rules 44 and 45 of the 
Auditors’ Certificate Rules, 1¢32 and Regulations 38 and 39 under the Act: apply 
in terms only to the articled.clerk and not to the accountant. But the question 


i 
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still remains whether apart from the rules and regulations aforesaid the conduct 
of the respondent in taking as an articled clerk a person who was engaged in business 
' was proper and in accordance with the traditions of the profession. The object 
of the rules and regulations imposing a prohibition against an articled clerk 
engaging in business is that he should train himself properly and adequately so that 
when he in turn, is enrolled asa chartered accountant he might perform his duties 
-efficiently. These regulations arè prescribed in the interests of the general public 
who entrust their work of audit to Chartered Accountants relying on their quali- 
fications. When a person is enrolled as a Chartered Accountant, the public have 
a right to expect that the authorities would have duly satisfied themselves that 
he is fitted by his trainirg and character to discharge his duties satisfactorily. 
If there is no proper training it is the public at large that has to suffer and so there 
is an obligation cast on the zccountant to see that the clerks are trained and equipped 
adequately so that the public can safely entrust to them their work and it is 
only then that a certificate of completion of service should be granted. Consis- 
tently with this, it is the dety of the accountant not to take as an articled clerk one 
who is already in business and not to permit him to engage in business during the 
period of service. Any breach of this rule must be considered conduct which 
renders him unfit to be a member of the Institute. It is immaterial that Rules 
and 45 and Regulations 38 and 3a apply in terms only to the articled clerk.. The 
relationship of the accounzant and the articled clerk is mutual with correlative 
rights and obligations. Ifthe conduct of the articled clerk in engaging in business. 
is improper it is equally improper for the accountant to connive at such conduct 
and make it possible for him to break rules and regulations, framed for the benefit 
of the public. If however, the accountant can show that he was not aware that 
the clerk was doing business, different considerations might arise and that indeed 
is the defence put forward by the respondent. It is, therefore, necessary to examine 
the facts to decide whether the respondent was or was not aware that Natarajan 
was employed in the post office during the period of service. 


Thesfinding of the Disciplinary Committee is that he must have been aware 
and we are in agreement with this conclusion. The parties were all living near 
each other in Tanjore. The evidence shows that Natarajan did not regularly 
attend the office during the usual hours of 11 A.M., and 5 P.M., that he sometimes 
attended in the morning and sometimes in the evening and that he adjusted his 
hours of work in the post office and in the office of the respondent. It is difficult 
to accept the statement of the respondent that all this happened without his knowing 
that Natarajan was employed in the post office. The evidence of Natarajan is 
that he informed the respondent of this fact and that is in accordance with ‘the 
probabilities. We, therefore, accept the finding of the Disciplinary Committee 
that the respondent had knowledge that Natarajan was employed in the post 
office during the period of his service and that his conduct in keeping him as an 
articled clerk renders him unfit to be a member of the Institute. 


_ On this finding we have now to decide what order should properly be passed 
on this reference. Section 20 (2) provides that : 


* The Council shall remove from the Register the name of any member who has been found 
by the High Court to have been guilty of conduct which renders him unfit to be a member of the 
Institute.” - f 
This would seem to imply that whenever there is a finding that the accountant: 
has been guilty of conduct which rerders him unfit to be a member of the Institute: 
he has to he removed from the Register. It is difficult to believe that such a result 
was contemplated by the Legislature. Not all the acts or omissions’ mentioned’ 
in the schedule are of the same gravity- For example, failure to keep monies of the- 
clients in separate banking account as provided in clause (¢) of the schedule will, 
without more, be only a technical breach ; while making a false return under 
clause (u) is of a serious character involving moral turpitude. The two cannot 
be put out on the same level. It is an unreasonable construction to be put on 
section 20 (2).to hold that in every case in which there is a finding of misconduct 
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as 'défined in section 22 there must be a removal irrespective of the nature of the 
Act or omission of which the accountant is found guilty. 


`. This matter is governed by section 21, clause (3) which defines the jurisdiction 
of this Court in dealing with references under that section. It runs as follows :— 

_ ++ “ The High Court may, thereafter, [either pass such final orders on the case as it thinks fit or refer 
jt back for further inquiry by the Council and upon receipt of the finding after such inquiry, deal 
with the case in the manner provided in sub-section (2) and pass final orders thereon.” 

Regulation 13 framed under this Act provides for the restoration to the Council 
of a person “ whose name has been permanently or temporarily removed from the 
Register. of Members. Temparary removal is suspension and therefore, it is 
clear that a permanent remcval is not the only order that is contemplated. . The 
powers of the High Court to pass any orders under the Act under section 21 (3) 
must extend to removal of a member permanently or suspending him for a period 
or even warning him, and secticn 20 (2) must accordingly be read as subject to 
the. powers of the High Court under section 21 (3). 


‘: In this view we have to consider what order should be passed on the facts of 
this case. We are satisfied that Natarajan did perform his duties as.an articled 
clerk efficiently and satisfactorily. He had passed his G.D.A. Examination in 
1934 and was of sufficient age and experience in 1946 to realise his responsibilities. 
He had decided to resign his place in the post office and take up the profession of 
Chartered Accountant with the cbject of increasing his income and it is not likely 
that he would have neglected his duties as an articled clerk because his chances of 
earning-in the ‘profession depended on his success as an accountant. It is also 
proved that during this period te took leave of absence in the post-office for 392 
days being the maximum number of days available and this is in addition to casual 
leave and this was for the purpose of-enabling him to do his work as an articled 
clerk. ‘Even during the days in which he was on duty in post office he was allowed 
to adjust work there, as is seen from the certificates of two postmasters which have 
been exhibited as part of the record. It is pointed out by the Disciplinary: Com- 
mittee that there were only 26 files in all showing the audit work done by Natarajan 
and that woùld have engaged him only for 15 months but we think it would. not be 
safe ‘to judge of the work by such an arithmetical approach. There is ample 
evidencé that Natarajan also tock part in audits conducted by the other assistants 
in’ the office. Vide the affidavits of T. J. Rajagopalan, R. Venkataraman and A. 
Sankar Rao. It also appears that from February, 1949, there was a fall in. the 
business of the respondent. But for the knowledge that Natarajan was employed 
in the post office one would not consider the work turned out by him as inadequate 


ór insufficient to qualify him as an accountant. 


. : "The Committee was naturally impressed by the fact that it would have’ been 
impossible for Natarajan to ride two horses at the same time and that he could 
not have done justice to his work in the post office and in the office of the respon- 
dent. But the evidence clearly establishes that in the discharge by Natarajan 
of-his dual functions, it was not his work with the respondent that was neglected. 
We are not satisfied that Natarajan did not work properly in the office of the res- 
pondent or that he was not trained adequately by him or that the certificate 
of completion of service given by the respondent was in any material particular 
incorrect. We also take into account that the respondent has been practising 
as an auditor from 1926 without any imputation on his character. “He has. had 
extensive practice and the evidence shows that in 1946 there were several persons’ 
who applied to him to be taken as articled clerk. It cannot, therefore, be that -he 
was tempted into accepting Natarajan as an articled clerk for the sake of the premium. 
All the facts in evidence show that he had committed an error of judgment -in 
taking Natarajan .as an articled clerk but that morally no blame attached to him. 
Under the circumstances we think that it is sufficient punishment to the respondent 


that he is warned and that no further action is called for. ; 
:.. The counsel for the Instituze does not press-for costs, = 0, JSON 
SURG AE OT. we iie ee Respondent warned. 
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IN THE HIGH COURT. OF JUDICATURE AT MADRAS. ae 
Present :—Mr. Justice RAMASWAMI. 


read 


The Public Prosecutor i ig i Appellani*, = - 
a. te 
Dada Haji Ebrahim Helaci - .. Resbondent. 


, Madras Prevention of Adulteration Act (III of 1918), section 5 (1) (a) and (b)—Rules framed under 
section 20 (f), G.O. Nos. 680 and 1613 of 1950—Sale of food stuff—Bills signed by clerks for shop-keeper in 
his presence—Evidence of sale—Traasaction itself sale and hence governed by the Act. ; Nene E 


Where a Sanitary Inspector entered a shop and demanded certain quantity of Bengal gram 
dhal and flour and to mark the transaction af sale took bills signed by the clerks in the preserice 
of the shopkeeper when later on analysis the goods were found adulterated and the shopkeeper was 
convicted under section 5 (1) (a) and (b) of Madras Act III of 1918 read with rules 29 and 28-D 
Tamed under clause (2) of section 20 (f) and G.O. No. 680 of 1950 as well as later G.O. No. 1613 
of 1950. : ; 


Held, (1) That the case was not a fit one for acquittal as decided by the Sub-Magistrate ; ` i 
(2) that the evidence of the bills prepared and signed on behalf of the shopkeeper were sufficient 

to prove offence complained of by prosecution ; and : - d 
(3) tbat it.was a sale transaction and not one of demand of goods for an analyst’s purpose. 

Senee i was PRAE by the raison d'etre of the decision in Public Prosecutor v. Ramachandrayya, (1948) 

i Appeal under section 417, Criminal Procedure Code, 1898, against the acquittal ` 
of the aforesaid respondent “accused) by the Stationary Sub-Magistrate, Mangalore,. 
in G. C. Nos. 14 and 19 of 1951 on his file. . ‘ 

The Public Prosecutor (V. T. Rangaswami Ayyangar) in person. 
M. Santosh for Respondent. ` 


The Court delivered the following 


Jupement.—This is an appeal preferred by the State against the order of ‘the 
acquittal by the Stationary, Sub-Magistrate, Mangalore, in C. C. Nos. 14 and 19 
of 1951.- . -o a 

The short facts are: On information received, the Sanitary Inspector Sri 
Sanjeevi Rao went to the shop of Janab Dada Haji Ibrahim Helari on 28th Sep- 
tember, 1950, at about 10-45 A.M. The Sanitary Inspector demanded and purchased 
one pavu of Bengal gram dhal and ten palams of flour at two annas each from 
out of the stock which was kept for sale in the godown situated at door No. 113 of 
the 2oth Ward of Mangalo-e municipality. This purchase is spoken to not only? 
by this Sanjeevi Rao examined as P.W. 1, but also by two receipts taken from this 
merchant marked as Exs. P-1 and P-2 and which have been signed “ per- pro 
Dada Haji Ibrahim Halari* by a clerk of that firm. The purchases were bottled. 
and then they have been submitted to the Analyst. On examination it has been- 
found that they contained artificial water soluble yellow colouring matter derived 
from coaltar. Therefore this merchant has been put up for an offence under 
section 5 (1) (a) and (b) of the Madras Act III of 1918 read with Rules 29 und 
28-D framed under clause (f) of sub-section (2) of section 20 of the aforesaid Act- 
and G.O. No. 680 P.H., dated 24th February, 1950, as amended in G. O. No. 1613, 
Public Health, dated 5th May, 1950. 5 


On coming to Court this Haji Ibrahim Helari who was represented by æ 
special vakalat contended that he was not guilty of the offences with which he was 
charged. and stated nothing more than that and his learned advocate proceeded 
to argue’ on the information available without further examination or adduction 
of evidence on the part of the accused. RE has 


The learned Magistrate who tried this case came to the conclusion that the 
accused should be acquitted on two grounds, viz., that Exs. P-1 and P-2- have 
not beén properly proved and secondly, that the sale in this case was not a voluntary. 
transaction. The State has thereupon instructed the learned Public Prosecutor 
to file this appeal. gk A: BiB ie aN E a 


- _ 
t * 


* Crl. Appeal No. 698 of 1951. 24th July, 1952- 
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In my opinion both the grounds put forward by the learned Magistrate are 
totally devoid of any substance. First of all, Exs. P-1 and P-2 have been taken 
from the accused in the presence of the Sanitary Inspector P. W. 1. They have 
been signed thenand there for the accused by one of his clerks. The learned 
Magistrate, seems to have a singular idea of the provisions of the Indian Evidence 
Act in that he thinks that a document cannot be proved by a person who was 
present when the staternent therein was made and reduced to writing. So the 
first point taken by the learned Magistrate, beyond exhibiting his own ignorance 
of the rule of hearsay evidence, merits no attention at our hands and it has got to be | 
rejected. 


Turning to the second poinz. the learned advocate on behalf of the accused 
before me relies upon the decision of Horwill, J., in In re Bellemkonda Kanakayya?. 
In that case what happened was that A was the owner of a shop where he kept: 
and offered ghee for sale. B was working in that shop and his duty was to sell the 
ghee to customers. The Sanitary Inspector entered the shop, exercised his powers 
under section 14 and demanded a sample from B who was then selling articles in 
his master’s absence. The sample was found adulterated ghee and both the 
accused were prosecuted. The learned Judge remarked as follows : i 

“ The charge against the petitioner was of offering ghee for sale; but it was argued that he 
would be guilty of selling the ghee. A sale is a voluntary transaction, even when it is preceded by 
an agreement to sell. When a person exhibits articles in his shop he is making a general offer to * 
sell them, and any person who comes into the shop and offers the price accepts his offers ; but the 
jntending purchaser cannot use physical force or threats to compel the owner to part with the 
goods. If he does, the transaction is not a sale. If the Sanitary Inspector had not exercised his 
powers under section 14, but had merely tendered the money and the petitioner had voluntarily 
handed over the goods, then there would have been a sale; and the fact that it was subsequently 
found that the goods were required not for consumption but for analysis, would make no difference to 
the nature of the transaction that had been entered into. In this case, the petitioner would pre- 
sumably not have parted with the goods voluntarily when he knew that they would be used for the 
purpose of bringing a case against him and his master. The petitioner was not therefore guilty of 
selling ghee. Lakshmana Rao, J., in 2 similar case held that the-parting with a commodity when 


it is demanded by the Sanitary Inspec-or in the exercise of his power under section 14 of the Act 
did not amount to a sale.” . f 

The facts of this case are however different and fall within the later decision in 
Public Prosecutor v. Ramachandrayya?. In ‘that case what happened was that the 
Sanitary Inspector got a quantity of milk not obviously for his consumption or 
drinking more milk but only for the purpose of having that milk tested for finding 
out whether it had been adulterated. This transaction was described as not being 
a sale by the learned Advocate who appeared for the accused in that case. Govinda 
Menon, J., who went into the matter at great length held, following a previous 
judgment of this Court by Kuppuswami Aiyar, J., in Public Prosecutor v. Narayan 
Singh®, that the transaction was a sale. The learned Judge remarked : , ; 

“ In Public Prosecutor v. Narayanan Singh®, Kuppuswami Iyer, J., has held that when a Sanitary 
Inspector purchased milk’ from the accused, tested it and found it was adulterated, the trans- 
action amounted to a purchase and therefore the accused was guilty under rule 29 (b) of the rules 
and section 5 (1) (b) read with rule 27 of the Madras Prevention of Adulteration Act. Moreover, 
in this case, Ex. P-2 the receipt contains an admission by the second accused that he was selling 
buffalo .milk to the Maruthi Vilas Coffee Hotel and the transaction by which P.W. 1 got the sample 
is also admitted to be a sale. 7 Apart from the admission contained in Ex. P-2 when Mr. Venkata- 
subbiah exchanged money consideratian for the milk, he was acting as a purchaser and the society, 
a separate legal entity, was performing a contract of sale in delivering milk. Therefore. it may 
even be unnecessary to decide whether the transaction with P. W. 1 was a sale at all, even though 
I am convinced that it is also a sale.” ay a 
In this case I have already pointed out how the Sanitary Inspector went and demand- 
ed a small quantity of Bengal gram dhal and flour kept for sae in the godown and 
how he was sold a pavu for two annas and how this is acknowledged in the receipts 
Exs. P-1 and P-2 which have been properly proved. Therefore, the facts of this 
case fall directly under the decision in Public Prosecutor v. Ramachandrayya®, cited 
above and the second ground on which the Magistrate acquitted this -accused 
cannot be supported and has got to be rejected as wholly untenable. 





1. (1942) 2 M.L.T. 172, ~ 3. (1944) 1 M.L.J. 16. ioe te 
2. (1948) 1 M.L.J. 117. ae 
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„In the result, the acquittal is set, aside and the accused is convicted under 
section 5 (1) (a) and (b) of Madras Act III of 1918 read with-rules 29 and 28-D 
framed under clause (2) of section 20 (f): and G.O. No. 680, P.A., dated 24th 
February, 1950, as amended in G. O. No. 1613, P.H., dated 5th May, 1950. 

‘The sentence to be awarded remains to be ‘considered and having regard 
to the time which has elapsed, I think a moderate fine may meet the ends of justice. 
The accused is fined a sum cf Rs. 50. : 


K.C. —— ' Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


4 PRESENT :—MR. Justice GovinDa MENON AND MR. JUSTICE KrisHNASWAMI 
AYUDU. 


S. Ahmed ` Hussain Sahib f l .. Appellant* 
v. 
K. K. Gani Veeri Chettiar and others .. Respondents. 


Sale of land—Property within area included in a Town Planning Scheme, if a material defect in title— 
Madras Town Planning Act (VIL of 1320), section 17—Transfer of Property Act, section 55 (1) (a)—Sale if 
void under—Contract Act (LX of 1872), section 20—Effect of. 


Where the appellants purchased plots of land within the limits of a Town Municipality in Madras 
State and filed suits for recovery of sale price paid, against the sellers on the grounds that : 5 
(1) the plots were situate within an area comprised in a Town Planning Scheme and therefore 
a material defect existed in the title of which the purchaser was unaware at the time of sale ; 
(2) the sales were affected by section 55 (i) (a) of the Transfer of Property Act and 
-` (3). the sale was void in view of section 20 of the Indian Contract Act (IX of 1872). 
Held, (1) that the mere fact that a particular area was included in a Town Planning Scheme would 


not justify holding the owner of a property within the Municipality as incompetent to sell the same 
or that his title to deal with it was affected. 


_ (2) That apart from agreeing with the lower Court in regard to the availability of evidence 
about the purchaser’s knowledge and awareness of an existing scheme, assuming it was a material 
defect in the seller’s title, the purchzser could have discovered it with ordinary care. Section 55 (1) (a) 
of the Transfer of Property Act cannot therefore be invoked. 


(3) ‘That in view of the evidence that one af the contracting parties at any rate was aware of 
the existence of the Town Planning Scheme and the inclusian of the suit properties in the scheme, the 
sale would not be deemed void under section 20 of the Indian Contract Act which requires mutual 


mistake to vitiate a contract. 
Appeals against the deczees of the Court of the Subordinate Judge, Salem, in 
O. S. Nos. 81 and 82 of 1946, respectively. ~ . 


K. Narasimha Aiyangar and Alladi Kuppuswami for Appellant. 
V. Seshadri and K. S. Ramamurthi for Respondents. 


The Judgment of the Court was delivered by 

Krishnaswami Nayudu—The plaintiff who is the appellant in both thése 
appeals purchased two plots of land situated within the Salem Municipality from 
the defendants under two Cifferent sale deeds of the same date, namely,’ 26th 
January, 1946. Two suits, O. S. Nos. 81 and 82 of 1946 against which these appeals 
are filed, were instituted by the plaintiff for-setting aside the sale deeds and for 
recovery of the amounts paid as the sale price. The plaintiff claims to have 
learnt some time after the completion of the sale deeds that the lands purchased 
were comprised in a Town Panning Scheme notified by the Salem Municipality in 
May, 1941, which the defendants knew but did not disclose to the plaintiff and that 
there was therefore such a material defect in the title to the property that the 
omission on the part of the defendants to disclose the above defect was fraudu- 
lent entitling the plaintiff to set aside the sale and claim refund of the sale 
price. The defendants’ contention is that the plaintiff knew about the Town 
‘Planning Scheme and ‘that no portion of the property purchased was reserved 
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under fhe scheme and it -was-nst’ subject’ to any; acquisition by the municipality 
or the Government. He also contended that the existence of a scheme relating to. 
the property was not in any event a material defect in title entitling the plaintiff, 
to avoid the sale. The lower Court. dismissed the suits: Hence these appeals:~ 
The sales are sought to be avoided on two grounds, namely, (1) that the -sale 
of a propérty which is the subject-matter of a Town Planning Scheme is prohibited 
under the provisions of the Madras Town Planning Act (VII of 1920) and therefore: 
void, and (2) that the fact that a scheme under the Madras Town Planning Act is 
in force relating to the property is a material defect in the sellers’ title which the 
defendants were aware of and which they were bound to disclose to the.buyer and 
the omission to make such disclosure is fraudulent under section 55 (1) (a) of the 
Transfer of Property Act. It was also sought to be contended ‘on- behalf of the 
appellant that he is also enti-led to avoid the sale as both parties to the contract: 
were under a mistake as to a matter of fact essential to the agreement and there- 
fore the agreement is void urde! section 20 of the Indian Contract Act. In view 
of the evidence in this case, it cannot be said, at any rate that the defendants at least 
were not aware of the fact that these properties were included in the Town Planning 
Scheme and it is therefore fuzile to contend that the sale is void on the ground of 
mutual mistake. = 


It is however necessary tc esamine the provisions of the Madras Town Planning 
Act with reference to the facts of this case in order to consider the other contentions, ` 
of the appellant. On 24th April, 1941, the Salem Municipal Council acting’ 
under section g (1) of the Madras Town Planning Act passed a resolution and had, 
the same published in the prescribed manner on gth May, 1941, under section 10” 
of the Act deciding to prepare’a scheme in respect of a certain area within which 
the properties in question wers included. The Council also prepared and pub- 
lished a draft scheme under section 11 on 6th May, 1943. ‘There were no objections 
to the-scheme and the scheme was submitted to the Government for its sanction 
under section 14. But the Gavernment does not appear to have sanctioned it, 
and nothing appears to have happened after the submission of the scheme to the 
-Government. Under sectior. œ, a Municipal Council may, by resolution, decide: 
to prepare a scheme in respect of any land within the municipal area and the - 
Chairman shall then have a plan prepared showing the land proposed to be included 
in the scheme, the surrounding lands and any existing streets. Such a resolution. 
shall, under section 10, be published by notification in the prescribed manner by 
the chairman and the notification shall state that a copy of the plan is kept for the 
inspection of the public. If the resolution is’ to make a scheme, as in this case, 
the municipal council shall, under section 11, within 12 months from the date of 
the notification under section ro; or within such further period not exceeding 12 
months as the Provincial Government may allow, and after consulting, in the 
-prescribed manner, the owrers of the lands and buildings in the area affected, 
prepare and publish a draft scheme. Such a draft scheme shall contain the parti- 
culars-enumerated in section 13, and under section 14, if within sixty days from 
the date of the publication of a draft scheme any person affected by such a scheme. 
communicates in writing any objection or suggestion relating thereto, the council 
shall consider such objection or suggestion and may modify the scheme as it thinks. 
fit, and the-scheme together with such objections and suggestions, if any, shall be: 
submitted to the Provincial Government for sanction and the Provincial Government 
may after considering the cbjzctions and suggestions, if any, sanction the scheme: 
with or without modification or may refuse to sanction the scheme. Section 17 
provides that after the publication of the notification under section 10 or 12 nò- 
person shall erect or proceed with any building or work or enter into or carry out, 
a contract in respect of the land within the area included in the scheme unless, 
he has applied for and obtained permission in cases where a scheme has not been: 
sanctioned from the municipal council and in other cases from a responsible autho:: 
rity. Section 21 lays down that a person shall not be entitled to obtain compen-- 
sation under-section 20-on--account-of-any building erected on, or contract made: 
or other thing done, with respect to land included in a scheme, after the date of the: 
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publication of the notification under section 10 or section 12 except as to buildings- 
erected, contract made or other thing done in accordance with a permission granted. 
under section 17. . x 


Section 17 is relied upon by the appellant in support of his contention that: 
there is express prohibition against any sale of land comprised within the area 
included in the scheme, reliance being placed on the words “ no person’shall enter: 
into or carry out a contract in respect of land within the area included in the 
scheme.” It is therefore for consideration whether the Act prohibits transfers: 
of properties comprised in tke area included in the scheme or whether the prohibition 
as to entering into or carrying out 2 contract does not relate to trensfers of land’ 
but only refers to contracts with reference to enjoyment or to the use to which the- 
land is to be put by virtue of any arrangement that may be entered into by the 
owner with third parties. Apart from the fact that if it was intended to prohibit... 
alienations or transfers. of properties included in the scheme more express terms. ` 
‘could have been employed in the Act, it is clear that when referenze to entering ~ 
into or carrying out the contract is made, it is in relation to something that has. 
to be done in the land and which should not be done contrary to the purpose for- 
which the scheme was intended. This is evident from section 21 which relates 
to compensation, the penalty for the construction of any building or work done or 
any contract entered into or carried out in respect of the land withott the sanction 
of the municipal council or responsible authority would be to deprive the person 
from compensation. It does not make such a contract void even assuming a. 
contract of sale or the sale -tself is intended, which however we have no doubt has 
not -been intended to be included in the contract referred to in seczion 17. The 
purpose of the Town Planning Act.is to vest municipalities with power to control 
the erection of buildings o> such works and the use to which the lands situated 
within the Municipality mzy be put to in order to secure the object of laying out. 
a well-planned town or city. - Far from any transfers being prohibi-ed, it is clear 
from the Act and the rules that such transfers are contemplated end provisions 
made to define the rights and liabilities of the transferor and the transferee of 
land covered within the area under the scheme. A reference may be made to rule 66: 
framed under the Town Planning Act where with reference to payment of betterment. 
contribution payable in respect of any premises it is laid down that where the title 
of any person primarily liable to the payment is transferred, the person whose: 
title is transferred and the person to whom the same shall be transferred shall, 
within three months after the execution of the instrument of transfer or after its. 
registration if it be regiszered or after the transfer is effected, if ào instrument: 
be executed, give notice of such transfer to the Municipality of suc transfer and 
if a person makes a transfer without giving such notice, the transferor continues 
liable for payment of the betterment contribution. The prohibition therefore in 
section 17 is not a prohibition against the transfer of the property, but a prohibition 
against the use to which the property is put to, the use being subject to such res- 
trictions that may be prescribed under the scheme. The need for such a provision. 
as section 17 was apparently felt necessary to prevent the owners of lands who are 
likely to enter’ into contracts with respect to the lands with a view to bolster up 
their claims for compensation by virtue of anything done on the land in pursuance 
of a contract entered into. We have therefore no hesitation in holdinz that sections 
17 and 20 does not extend so as to prohibit owners of lands from seling their pro- 
perties and the sales therefcre cannot be void. 


<. The. question whether the existence -of a scheme is a material defect in the 
seller’s title requires consideration. This question was considered in Forsey and 
Hollebone’s Contract, In rel; with reference to the Town Planning Act of 1925 (15. 
Geo. V, c. 16). In that casesthe purchaser agreed to purchase certain premises. 
“for an estate in fee simpe absolute, free from incumbrance.” Before the date: 
fixed -for completion he discovered that the property was included in the area 
proposed to be dealt with by local authority by its resolution under section 2 
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of the Town Planning Act, 1927. On an application by the purchaser that ‘the: . 

_ vendor had not shown good tite to the property sold in accordance with the 
contract’and for payment of the deposit, it was held by Eve, J., that the mere 
passing and registration of the resolution by the local authority did not operate 
to impose on the land any subsisting incumbrance within the meaning of clause 1 
of the contract ; that the sectiors of the Act of 1925 showed that the purpose of 
the registered resolution was not so much to impose restrictions on the land as: 
to prevent unreasonable claims being made by persons who bought up land subject 
to the scheme ; and that there was nothing like an interference with the property 
which made it different from that which was contracted to be sold: Lord Han- 
worth, M.R., observes at page 391 as follows.: 


“ A draft statement in relation to the scheme has been prepared. But even then the scheme 
has to be passed by the Minister. There may he restrictions imposed by the scheme on the purchaser, - 
"but I reject the view that the scheme operates as an existing incumbrance on the land. The resolution 


has only a certain effect as to compensa‘ion. I have gone through the various sections of the Town > : 


Planning Act, 1925, in order to show that the resolution is passed not so much for the purpose of 
imposing restrictions as of preventing unreasonable claims for compensation. being made by persons 
buying up land subject to the proposed scheme. I think that Eve, J., was right in saying that there 
was nothing like an interference with che property which made it different from that which was 
contracted to be sold. 


I do not think that the pürchàsa can say that the vendor has failed to make a good title.” 


The provisions of the Englsh Act are not far different from the provisions 
of the Madras Act. There are provisions in the English Act corresponding to 
sections 9, 10, 11 and 14. Th=re is no provision corresponding to section: 17. 
‘The disability under section 21 to obtain compensation in respect of buildings 
erected, contract made or thing done without the permission of the authority 
is provided under section ro of the English Act. The facts in this case appear 
almost identical with the facts of the case which the Court of Appeal was, con- 
sidering. Here as well, exceptng the publication of the draft scheme and its 
‘submission to the Government nozhing further has been done and it cannot therefore 
.be stated that there is any interference with the property which would justify. 
the plaintiff contending that the defendants had not title to convey, Reliance 
was placed on Nursing Dass Kotheri v. Chuttoo Lall Misser? and Lallubhai Rupchand v. 
Chimanlal Manilal?. In the former case, it was a case of sale by public auction 
-where the purchaser was declared the highest bidder and he made a deposit as per 
the conditions of the sale. Subsequently he discovered that at the time when the 
auction was held there had bezn already published in the Calcutta Gazette a 
notice under section: 63 (2) of zhe Calcutta Improvement Acts 1911-1915, which 
showed that the Trust had prepared a plan of the proposed public street and that 
among other buildings through which the street would pass were the premises 
-which were the subject-matter of the auction. It was held in that case that neither 
the receiver who-sold the property, nor the purchaser were aware of the notice 
issued under section 63 (2) af tne Calcutta Improvement Acts and that the case 
fell within the provisions of seccion 20 of the Indian Contract Act and that the 
purchaser was therefore entitled to avoid it as the parties were not aware as to a 
‘matter of fact essential to the agreement before the auction. That decision therefore 
is not very helpful to the appellant in that it did not proceed to consider it with 
reference to section 55 (1) (a) of the Transfer of Property Act. In Lallubhai 
Rupchand v. Chimanlal Manilal*, after the agreement was entered into between the 
parties for sale of the property and before its completion, it was brought to the 
notice of the purchaser that the Government at the instance of the Municipality 
-decided to acquire the property agreed to be sold under the Land Acquisition Act 
and a notification to that effect Lad been published in the Gazette. The purchaser 
wanted to avoid the sale and recover the advance paid by him as earnest money 
and it was held that he was ent.tled to it since he was not bound to complete the 
same when there were defects ir the property or in the title to the property which 
‘are material and also latent and not discoverable by due care. It was held that 


1. (1923) LL.R. 50 Cal. 615. 2. - (1934) ILL.R. 59 Bom. 83. 
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the.liability of the property to be compulsorily acquired. may fairly be said to amount 
to a material defect which was not discoverable by due care and that the vendor 
‘was not in a position to show title free fram reasonable doubt and therefore the 
purchaser was held entitled to avoid the contract. But it must be mentioned that 
in both these cases there was a direction to acquire the lands, one under the pro- 
visions of the Calcutta Imprcvement Acts and the other under the Land Aéquisition 
Act. In the present case, there is nothing to show that the suit lands were directed 
to be acquired under the scheme. There is no direction since the Government have 
not yet sanctioned the scheme or issued instructions te the municipality to acquire 
-any portion of the lands comprised in this scheme. It is not even shown whether 
the lands which are the subject-matter of these suits were set apart in the draft 
scheme for any.public purpose to be used for providing for a street, park, school, 
or otherwise when it may be contended with some force that if the Government 
makes up its mind even at this late stage to sanction the scheme there is the likelihood 

- of the plaintiff losing the property and getting only campensation for the property 
and that if he had known before he entered into the transaction it can be reason- ' 
ably supposed that he would not have entered into the contract at all. That stage 
had not come up in this case. It is only in the stage of proposal pending acceptance 
by the Government ever sinc2 1944 when the notice of the submission of the draft 
scheme was published. It will, therefore, in the words of Eve, J., in Forsey and 
Ffollebone’s Contract, In ret, when he considered the resolution of the municipal 
council as to whether it was a restriction which affected the property so that the 
property which was to be conveyed was Cifferent from the property contracted’: 
to be sold “a potential interference with its enjoyment,” and he goes on to observe 
“but until that potentiality has ripened into an actual interference I cannot bring 
myself to hold that the property is affected in the sense that there is an incumbrance 
imposed on it by the mere passing of the resolution, and on those grounds J am 
prepared to hold and do hold, that the mere passing and registration of the resolu- 
tion of this nature does not operate to impose on the land included in the area 
any subsisting incumbrance.” 


The learned counsel for the appellant referred to the principle laid down by 
Tindal, C.J., in Flight v. Boota®. In that case, the contract of sale was sought to be 
avoided’ by reason of misdeszription in the printed particulars of the sale of the 
premises to be sold by reason of which the purchaser wanted to rescind the contract 
altogether. The learned Chief Justice after discussing the decided cases observed : 

“ We think it is, at all events, a safe rule to adopt that where the misdescription, although not 
‘proceeding from fraud, is in a material and substantial point, so far affecting the subject-mattér of 
the contract that it may reasonably be supposed, that, but for such misdescription the purchaser 
might never have entered into the contract at all, in such case the contract is avoided altogether, and 
the purchaser is not bound to resort to the clause of-compensation.” Under such state of facts, the 
purchaser may be considered as noz having purchased the thing which was really the subject of the 
sale. 

The purchaser in that case was held entitled to avoid the contract since by 
reason of his being compelled to purchase it he would be getting something different 
from what he contracted to buy. It was urged that this principle should be applied 
to'this case as by reason of the scheme the plaintiff would be getting something 
different from what he contracted to buy, namely, compensation instead of land. 
There is no doubt force in this*contention. But it has not been shown that these 
lands were directly sought to be acquired under the scheme and that the plaintiff 
would therefore be entitled only to compensation and not the land, even assuming 
zhat the Government would approve the scheme and put it into effect. In any 
avent, we are satisfied that there is no material defect in the seller’s title solely on. 
the ground that the property sold is comprised in an area in respect of which a draft 
scheme under the Madras Town Planning Act has been prepared and submitted 
zo the Government and it does not amount to any interference with the rights of the 
owners of the properties and coes not impose restrictions in the right to transfer the 
same, nor affect their title to deal with them. It must be borne in mind that these 





1. (1927) 2 Ch.D. 379. 2. (1834) 1 Bing. (N.C.) 370 : 131 E.R. 1160. 
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lands are situated within the Municipality and should-always be held sabes to such 
restrictions as to their use and eajoyment that may be imposed by the Municipality 
by virtue of the powers vested in it under not only the Municipal Acts but also. 
other enactments empowering the Municipalities to have control over the” pro- 
perties within their limits in the interests of the public to enable them to discharge - 
their duties of providing proper housing accommodation and other civic amenities. 

- Therefore, a person holding property situated in a Municipality must hold it subject 
to these limitations and restrictons imposed on such owners. It cannot therefore 
be said that the mere fact that a particular area is included in the Town Planning ;/ 
Scheme would justify holding that the.owner of such property is incompetent 
to sell the same or that*his ticle to deal with-it is in any way affected. pos 


Section 55 (1) (ay of the Transfer of Property Act provides that the seller is 
bound to disclose to the buyer any material defect ‘in the property or in the seller’s 
title thereto of which the sellzr .s, and the buyer is not aware, and which the buyer 
could not with ordinary caze discover; and omission to make such disclosure is ' 
fraudulent under the sectior and the purchaser is therefore entitled to avoid the: 
sale on the ground of fraud. Im this case, the lower Court found tliat the pldintiff 
must have been vaguely aware of the existence of the Town Planning Scheme. 
The learned Judge however declined to accept the evidence of D.Ws. 1 and 2 who 
stated that they told the plairtiff’s broker and clerk, P.Ws. 2 and 3, about the 
Town Planning Scheme and that they stated that they made. enquiries and with 
the knowledge they purchasec the property. After examining the evidence of 

‘ these witnesses and taking into consideration that P. Ws. 2 and 3 were not cross- 
examined as to whether they were not informed of the existence of the scheme, 
we agree with the learned Jucge that much reliance could not be placed on the 
evidence of these witnesses. We however agree with the finding of the lower Court 
that the plaintiff must have learnt about the scheme earlier than the sales and not 
after. The plaintiff states that he agreed to purchase these lands for the purpose 
of putting up buildings and being within the municipal limits it is difficult to believe, . 
as observed by the lower Court, that the lands would have been purchased without. 
examining the title to the property and finding out whether the area was not the 
subject of any town: planning scheme. The suit plots were potential building 
sites and it could not have been assumed by the plaintiff;that the Municipality 
-would not take steps to lay the necessary roads and put up drainage and other 
facilities calling upon the owners to pay betterment contribution. The object 
admittedly of the plaintiff was to put up housés and he must have made,enquiries 
about the existence of the scheme and should have gone through the transaction. 
with such knowledge. In any event, it cannot be said that the plaintiff could not 
have discovered this with ordirary care. The person. purchasing lands for building 
sites within a Municipality should examine the situation with reference to public 
road, the existence or otherwi:e of such access, the provision of drainage and the 
title of the vendor with refererce to. the municipal registers which enquiries would 
have led him to the knowledge of the Town Planning Scheme for the area. Apart 
from agreeing with the lower Court that the plaintiff must ‘have been aware of the 
scheme we are of opinion that assuming that it is a material defect in the seller’s 
title, he could have discovered it with ordinary care. Section 55 (1) (a) of the 
Transfer of Property Act couH not therefore be invoked by the plaintiff. In the 
result, these appeals are dismissed vaii costs in A.S. No. 359 of 1948. 


K.C. ` l Appeals dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS” 


: PRESENT :—Mr. Justice RAMASWAMI. - MEES" 
Sampoornam L, , : ..  Petitioner* ` 
un Ys R S 3 i 

N. Sundaresan Eo .. Respondent. 


Criminal Procedure Code (V of 2898), section 488 4) and (8)—Maintenance application—Counter peti- 
tioner’s objections—JFurisdiction of Coari when husband lied away from the State—Place of last residence— 
Construction of section to be liberal. ? 


‘In an application under section 488, Criminal Procedure Code, for maintenance by a wife against 
her husband who married again, -he counter-petitioner raised objections as to jurisdiction of the 
Presidency Magistrate of Madras tc go into the case on the ground that he had not last ‘ resided’ in 
Madras and that under clause (4) she was not entitled to maintenance claimed by her. 


Held, that clause (8) of section 488, Criminal Procedure Code, does not necessarily refer to a 
permanent residence and the word ‘ residence’ refers to something more than a brief visit but not 
such a continuity as to amount ta domicile. In view of the evidence that the counter-petitioner, 
though he lived outside the State also ran a household in the Madras State he could be said to be 
within the jurisdiction of the Madras Magistrate. Further’each case should be dealt with on its 
merits. (Cf. Gangabai v. Pamanma!, A.L.R. 1938 Si.d 223) and. section 488 should not be so 
strictly construed as to deprive a woman, who ofte1 in these cases is helpless, of assistance from a 
Court easily accessible to her. 


Case-law reviewed.. i ‘ 


_ _ | Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the Chief 
Presidency Magistrate, Egmore, Madras, dated 16th October, 1951, in M.P. No. 745 
of 1951. ý $ 


: A. Nagarajan for Petitioner. 


1 


T. S. Venkataraman for Respondent. 
. The Assistant Public Prosecutor (4. C. Muthanne) for the State Prosecutor 


` 


(S. Govind Swaminathan) for the State. 
The Court made the following 


` OrvER.—This is a Criminal Revision Case which has been filed against an 
order made by the leagned Chief Presidency Magistrate of Madras in M. P. No. 
745 of 1951. 


The short facts are: The petitioner before us Sampoornam aged about 25 
was married to the respondent Sundaresan in Madrasin 19 g. They lived fora 
year at No. 2, Hensman Road, T. Nagar, belonging to the father of the petitioner. 
Then this Sundaresan was employed as an assistant in the Metallurgical Department 
at Tatanagar. The marriage was consummated only in June 1940 at Trichirapalli. 
Then the petitioner joined he> husband at Tatanagar. They were visiting Madras 
as’ Madras was their first home to attend to business or cerethonies, etc: In July; 
1950; the:petitioner came to Madras along with her husband. . They stayed. fori 
some time in Madras and the husband went back leaving the wife here for medical 
creatment. The husband has been then writing to her to come to Tatanagar 
after being restored to health and has been sending remittances to the wife at 
Madras, showing that the husband was keeping a second establishment at Madras 
where this, petitioner was staying and receiving remittances. Then the husband 
and wife have fallen out and after protracted emotional correspondence the husband 
has now married a second wife and is living in Jamshedpur employed as the Chief 
Inspector, Metallurgical .Department, Tate Iron and Steel Company. Hence 
this:maintenance application in the Chief Presidency Magistrate’s Court, Madras. 

The respondent raised two objections, viz., that first of all the Chief Presidency 
Magistrate was not entitled to entertain the application on the ground that he had 
not last resided with his wife at Madras, and secondly, that under clause (4) "oE 

= 2 : 2 = _ z LA 
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section 488, Criminal Procede-e Code, the petitioner was not entitled -to main- 
tenance. 

The learned Chief Presidency Magistrate dismissed the maintenance appli- 
cation on the ground that he kad no jurisdiction to try the case. 


The point for determinetion here is whether on the facts of this case this res- 
pondent an be described tc come within clause (8) of section 488, Criminal Pro- 
cedure Code, viz., that proceedings under this section may be taken against any 
person in any District where Łe last resided with his wife. In other words, the 
controversy turns upon the ward “ resided.” The word “ resided ” in section 488, 
Criminal Procedure Code, has been the subject of several decisions. It implies 
something more than paying = casual visit as laid down in Balakrishna Naidu v, 
Sakuntala Bai? and Ramkuma~ v. Rukmini®, but is not equivalent to something in 
the nature of having a dom:ci's in a particular place as laid down in Emperor v. 
Rifaquat-Ullah Khan*. 

In Sama Jetha v. Bai Walit, it was held that the words “last resided” are 
not restricted to permanent residence but include also a temporary residence 
of two months with the wife =t the house of parents-in-law so as to confer juris- 
diction on the Court of that place. Mrs. E. H. Jolly v. St. John William Folly®, Sher 
Singh v. Amir Kunwar®, followed ; Ramdei v. Fhunni Lal’, distinguished and Khairunissa 
v. Bashir Ahmed®, considered Similarly in Krishnaswami Iyer v. Subbulakshmi Ammal’, 
Burn, J., held that where it appeared that the last residence of the counter-peti- 
tioner with the petitioner vas in the Trichinopoly District, though he was 
permanently employed in Nagpur (Central Provinces), the Sub-Divisional 
Magistrate, Trichinopoly, had jurisdiction to entertain a petition under section 
488, Criminal Procedure Code, against the counter-petitioner. The Calcutta 
High Court in Mrs. E. H. Folly v. St. John William Jolly®, held that the 
temporary residence was sufficient to give a Calcutta Court jurisdiction under 
sub-section (9) of section 488, Criminal Procedure Code. This must be the case 
especially where the parties have no home as in this case, of any sort and 
have been moving‘about from place to place and in which case each place where 
they so live would be their home for the time being and the last known such 
place where this counter-pecitioner resided with his wife was Madras. (Vide Charan 
Das v. Mst. Surasti Bai!°.) In Balakrishna Naidu v. Sakuntala Bait, Horwill, J., 
pointed out that where a person wrho follows a profession ànd is naturally tossed 
about must necessarily have some place of residence in which he can keep 
his wife and family and store “is furniture and goods and to which he could return 
and that place of residence would be his permanent residence for the purpose of 
conferring jurisdiction. In shert sub-section (8) of section 488, Criminal Procedure 
Code, does not necessarily refer to a permanent residence and it refers also to 
temporary residence and tae word “ residence ” implies something more than a 
brief visit but not such a continuity as to amount to domicile. Each case has 
to be dealt with on its merits as has been pointed outin Gangabat v. Pamanmal1}, 
bearing in mind that the section should not be so strictly construed as to deprive 
the woman, who often in tkes= cases is helpless, of assistance from the Court which 
is most easily accessible to her. 


In the present case, I have pointed out how the husband was keeping a second 
establishment at Madras and was working at his profession in Tatanagar and that 
it was only subsequently that he has got married there and unilaterally terminated 
the second establishment. j 


Therefore, the weight o? evidence in the case and the principles deducible 
from the decisions referred to above support the contention òf the petitioner that 





1. (1942) 2 M.L.J. 134. 7.' AIR. 1926 Oudh 268. 

2, (1921) 63 I.C. 870. x 8. (1929) I.L.R. 53 Bom. 78r. 
3. LLR. (1946) All. 879. 9. (1935) M.W.N. 475. 

4. (1930) I.L.R. 54 Bom. 548. 19.° LL.R. (1940) Lah. 755. 
5., (1917) 21 C.W.N. 872. 11, ATR. 1938 Sind 223. 

6. (1927) LLR. 49 All. 470. ` 


a 


$ 


Iq] SUBRAMANIAN V. KALYANARAMA IYER (Krishnaswami Nayudu, F.). 575: 


the Presidency Magistrate’s Court has got jurisdiction to entertain this maintenance 
etition. 
j The order of the learned Chief Presidency Magistrate is set aside and he is 
directed to restore the petition to file and dispose of it according to law on the merits.. 
K.c.- =— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresenT —MR. Justice Krisnaswami Nayupvu. 


A. N. Subramanian, late a minor by G. S. Lakshmi Ammal, 


as next friend but now having attained majority .. Appellant* 
; v. 
A. S. Kalyanarama Iyer ard others ... Respondents. 


Hindu Women's Rights to Property Act (XVII of 1937), section 3 (i)—‘ Separate property °—Property 
obtained by a father as share in partition—Is separate property in which widow is entitled to a share. 

In the case of a property obtained by a father as a share at a partition it is the separate property 
of the father in. which his widow will be entitled to a share. 

Umayal Achi, v. Lakshmi Achi, (1945) 1 M.L.J. 108: (1945) F.LJ. 8: (1945) F.C.R. x 
(F.C.), distinguished. 

Appeal against the decree of the Court of the Additional Subordinate Judge, 

Ottapalam, dated 17th Sepzember, 1948, in O.S. No. 55 of 1946. 


N. Sundara Iyer for Appellant. 
C. S. Swaminadhan for Respondenis. 


The Court delivered the following s 

- Jupcment.—The appellant is the plaintiff in a suit for partition and separate 
possession in respect of tke properties of his grandfather one Subramania Iyer. 
Subramania Iyer had two sons, the first defendant and Narayana Iyer, father 
of the plaintiff. Subraman:a Iyer died in 1945 leaving his widow the 2nd defend- 
ant. The plaintiff’s claim is in respect of the properties left by Subramania Iyer 
which consists of properties which were allotted to the share of Subramania Iyer 
in a partition between Sutramania Iyer, Kalyanarama Iyer and Narayana Iyer 
entered into under Exhibit 3-1, dated 4th February, 1935. The second defendant 
is the widow of Subramania Iyer and the lower Court conceded to her a share 
under the Hindu Women’s Rights to Property Act. The present appeal is confined 
to the finding as to the widow being entitled to a share in the partition under the 
Hindu Wonten’s Rights to Property Act and as to the rejection of the plaintiff’s 
claim to items 29 and 30 of the A schedule to the plaint. The preliminary decree 
was passed on 17th September, 1948. The second defendant died on 28th Novem- 
ber, 1948. The question as to her being entitled to a right to a share need not 
really be decided in appeal. But it is pointed out by Mr. Sundara Iyer appearing 
for the appellant that even though by reason of her death no share need be set 
apart for her and the property may be divided as between the surviving parties, 
in any event as a question of mesne profits arises, it should be necessary to consider 
whether she would be entitled to any share after the lifetime of her husband until 
her death on 28th November, 1948. 


The properties in respect of which the and defendant was allotted a share 
comprised of properties allotted to her husband Subramania Iyer at the family 
partition evidenced by Exhibit B-1. That was a partition between the father 
and his two sons and each had separate possession of their respective shares. But 
in respect of one of the iterrs, i.e., item 29 which is one of the properties referred 
to in schedule D to. the partition deed it was provided that the exact half of the pro- 
perties in D schedule had been separately allotted to Subramania Iyer and similarly 
the remaining half-of the properties mentioned in the said D schedule are allotted 
separately to the first defendant. Paragraph 11 of that document proceeds as 
follows :— 

— a 


* Appeal No. 484 of 1949. goth July, 1952. 
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“ It has been settled and agreed that even though executants Nos. 1 and 2 have equal rights in 
respect of the madam kudiyiruppu <item 29) mentioned in the D schedule, as described in paragraph 
6, sipra, executant No. 1 and his wife Lakshmiammal, the mother of executants Nos. 2 and 3 shall 

’ “have full authority and libérty to resice therein, that subsequent to the death of the aforesaid two 
“persons the said madam kudiyirugpu shall devolve upon executant No. 2 exclusively and that 
executant No. 3 shall have no righ; ir respect of the same.” aor = 
“This item» of property continued to be in the possession of Subramania Iyer and the 
first defendant and during the period it was in their possession improvements were 
-made by putting up a building which is described as item go in schedule A to the 
plaint., The contention of tae learned counsel for the appellant is that this item 
‘ag is also the property of Subremania Iyer in which the plaintiff would-be entitled 
‘to a share and that in any event item 30, being a building put up by Subramania 

Iyer on the house site in item 29, whatever rights the first defendant may have to 
item 29 by virtue of the recitals in clause (11) of Exhibit B-1, item 30, should be 
-treated as:a property in which zhe plaintiff would be entitled to a share. 


As regards the first of -hese contentions, iiz., the widow’s right to a share, 
‘reliance is placed on the decision of the Federal Court reported in Umayal Achi v. 
„Lakshmi Achi? and it is urged that property obtained by a coparcener at a partition 
would not be “ separate prode-ty ” as contemplated in section 3 (1) of the Hindu 
Women’s Rights to Property Act of 1937. The contention is that the decision has 
‘laid down this proposition. , The question before the Federal Gourt was as to 
whether the property of a sole surviving coparcener who left his widow could be 
-treated as separate property within the meaning of the Act and the learned Judges. 

-.of the Federal Court were noż considering a case of the present nature, viz., of 
property obtained by coparcener at a family partition where there were no 
_sons, in the sense undivided soas, as by'the partition the sons had become divided. 
~The decision of the Federal Court is binding on this High Court, but it is binding 
“only to the extent it purports to decide and nothing more. I consider that decision 
‘is a statement of the propositicn of law applicable to the facts arising in that.case, 
`` giz., that the property of a sole surviving coparcener who leaves a widow, cannot 
“Be treated as “ separate prcperty ” for the purpose of Hindu Women’s Rights; to 
Property Act. But there are certain observations in the judgment which are relied 
upon ‘to support the contertions of the appellant. The, learned Judge refers to 
Mulla’s Hindu Law, gth Editon, paragraph 230 and to the classification of what 
“separate property? is and observes that the expression “ separate property ;’ 
‘has been used in a limited sense and some times in a general sense. Mullah in parą- 
graph 230 classifies the variovs properties which he considers to be separate pro- 
perties and among them, 6 znd 7 relate to properties obtained as a share at a parti- 
“tion, and property held by sole surviving coparcener. With reference .to 6 and 
“7, it is not merely the share ata partition of property held by sole-surviving copar- 
.cener that is treated as “ separate property ”, but property subject to certain qualifi- 
„cations, the qualifications being that in the case of property obtained as a share ata 
“partition the property so ob-ained must be by a coparcener who has no male issue, 
“whereas in the other case 2f property held by sole surviving coparcener, where 
‘there is no widow in existence. The obvious reason for this qualification is that 
“in the case of a person who obtains a share at a partition and who has a son or a 
grandson, the son or the grandson acquires right by birth and once the son ôr grand- 
‘son comes into existence, it could not be treated-as separate property, since it 
“becomes coparcenary property on such birth. As regards the other category of 
‘property held by a sole surviving coparcener, the widow’s existence who has a powér 
-to adopt a boy so long as she lives which power she may exercise at any time, would 
‘be a bar to treating it as “ separate property ”,. since such power could be exercised 
“by her and the adopted son may come into existence when on such adoption the 
“property could not be considzred to be a separate property but the coparcenary 
-property of the adopted son Mulla in his Treatise, carefully prescribed the qualifi- 
‘cations and it is only when such qualifications are present, a property could be 
‘said to be “separate property’ and these qualifications are prescribed in respect 
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óf only classes 6 and 7 out of the 7 classes enumerated by the author in the cate- 
gories of separate property. ` The reasoning in the judgment of the Federal Court 
is based on the qualifications referred to by Mulla in his Treatise and if in a case 
where a property is obtainec at a partition by a coparcener, who thereafter becomes 
divided and that coparcenes has no son, there is no question of any one acquiring 
a right by birth in the property so divided and allotted io the dividing copawcener and 
there is nothing to prevent its being called “ separate property ” as undoubtedly 
the dividing coparcener wha acquires title to it under the partition would be entitled 
to deal with it atsolutely, since there-is no other person to question his actions 
regarding the property. In the present case it may be pointed out that Subra- 
mania Iyer at the time of the partition had sons. But that is immaterial because 
the sons had become divided and ceased to have any interest in the property and 
it was always open to Subramania Iyer to have disposed of the property in the 
manner he liked, subject however to whatever rights the widow or the wife had in 
the property which however does not arise in the present case. This decision of the 
Federal Court is referred ta in Mayne’s Hindu Law Usage, 11th Edition, at page 
705 as follows : 

“ The Federal Court has heki in Umaya? Achiv. Lakshmi Achi, that the expression ‘ separate 

property’ may be the antithesis of three other expressions, viz., * ancestral property’, ‘ coparcenary 
property’ and ‘joint family property?’ that having regard to the contingency requiring legislative 
interference, the property held by a person as the last surviving coparcener of a joint family cannot 
be regarded as ‘ separate property’ within the meaning of secticn 3 (1), wherein the term refers to 
property in respect of which the sen of the surviving coparcener would not be entitled to ‘coparcenary 
rights but only to a right of inherizance on the father’s death if he survived him.” 
What was really laid down by the Federal Court in the decision is expressed in the 
passage extracted above anc that does not cover a case where the property is not 
the property held by a sole surviving coparcener, but property allotted in a family 
partition. In Bhaoorao v. Chandra Bhegabai®, the question arose as to whether the 
share received by the father at a partition between him and his son is “ separate 
property ” and on his death it passes to his son in preference to his widow and it 
was held, following the decision of the Federal Court in Umayal Achi y. Lakshmi 
Achi* that it is not “ separate property ” since “ separate ‘property ” means only 
self-acquired property in ths narrow sense. The learned Judges „of the Nagpur 
High Court ‘considered’ that they were bound by the decision of the Federal Court 
and followed it and held that the widows are entitled to a share under the Hindu 
‘Women’s Rights to Property Act in the self-acquired property in the narrow sense.. 
With reference to a contenticn that the decision of the Patna High Court in Nandh- 
kumari Devi v. Bulkan Devi?, which came to a different conclusion, the learned Judges 
of the Nagpur High Court cbserved that that decisior must now be taken to be 
impliedly overruled by their Lordships of the Federzl Court and that the view 
‘expressed in the Patna case is no longer good law. The “ Patna case ” was decided 
-earlier to the Federal Court decision and it does not appear that that decision came. 
in for consideration at the hands of the learned Judges of the Federal Court. 


In the view I have taken that the decision of the Federal Court was with refers! 
ence to a case which arose before them, viz., the case of the nature of the property’ 
held by a sole surviving coparcener, it does not prevent me from holding the opinion 
-which I have expressed that ia the case of a property obtained ag a share at a parti-, 
tion, it is separate property and I would prefer to follow the classification made by 
Mulla in his valuable Treatisé and find that the second defendant will be entitled. 
to a share. It must be observed that if the contention of the learned counsel 
for the appellant has to be given full effect to, the Act waich obviously was intended 
to give better rights to women in respect of property, as the preamble makes it 
clear, would not place the Hindu women in any better position excepting-to ask for 
a partition in respect of property acquired.out of the self-acquisitions of her husband, 
and that in regard to any prcperty which is in any way tainted in the sense that it, 
‘comprises ancestral or coparcenary property the Hindu widow would be in ‘the. 
EEE 

r. (1945) F.LJ. 8: 1945 F.G.R.1: (i945) 2. 7 LER. T948 Nag. 465. ~~ 7 7 et 
x M.L.J. 108. . - §. (1944) ILLL.R. 23 Pat. 508. 
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same position as she was prior to the enactment of Act XI of 1938. I do not consider 
that was the object or intention of the framers of the Act nor was it understood: 
like that at any rate until the cecision of the Federal Court in Umayal Achi v. Lakshmi 
Achi?, though with respect to ons kind of property I agree with the lower Court’s 
view as to the widow’s rights to a share in the property. 


The Sther question as tc whether the plaintiff would be entitled to a share 
in item 29 would depend upon the construction of Exhibit B-r. “The learned 
counsel argued that the recitals in clause 11 of Exhibit B-1 -would show that in: 
so far as the half share of Subramania Iyer in item 29 was concerned after Subra- 
mania Iyer’s death, the first cefendant did not become entitled to it until after the 
lifetime of this Subramania Iver's wife and mother of the first defendant who was 
second defendant in the suit. In short, his contention is that after Subramania 
Tyer’s death the estate was kept in abeyance and the direction, is, to vest it on the 

_first defendant after the lifetime of the second defendant. Such a devise is invalid 
and soon after the death of Subremania Iyer, the heirs of Subramania Fyer including 
the plaintiff had become entitled to a share. me 


In considering this argumert, it must be stated that one is not examining the 
recitals in either a will or a deed of settlement or gift but the terms of a partition 
deed to which the plaintiff’s father was a party. In paragraph 6 of the partition 
there is an allotment of an exact half of the properties in the D schedule which 
comprises item 29 to each of the first defendant and father Subramania Iyer. 
Though there is an allotment -here is no division. There are other properties 
separately allotted to each and the valuation of the properties are fixed. Properties 
are also separately allotted to the father of the plaintiff. ` There is no division of 
item 29, paragraph 6 declaring -he rights of the first defendant and his father to a 
moiety in that item of property. In respect of this item the parties to the document, 
viz., Subramania Iyer, the first defendant and the plaintiff’s father agreed that the 
rights of the respective parties -o it should be governed by what is contained in 
paragraph 11 and that is the reason why it is stated that even though Subramania ' 
Iyer and the first defendant have equal rights in respect of the Madam Kudi- 
yiruppu, i.e., item 29 still the property is to be enjoyed in a certain manner and it 
provided that Subramania Tyer and his wife, the second defendant, will have full 
authority and liberty to reside therein and that subsequent to their death the property 
would go to or devolve upon the first defendant exclusively and that the plaintiff’s 
father shall have no right in respect of the same. 


Taking the language of the document and intent of the parties, it appears to 
me that item 29 being a family residential house and site, it was intended that 
neither the father’s nor the mother’s occupation of the property should in any 
way be disturbed. But the property having been declared to belong equally to 
Subramania Iyer, and the fist defendant and to the extent first defendant’s rights 
to it are subject to the right af residence of the second defendant even after the 
lifetime of Subramania Iyer, ic was provided that the first defendant would be 
solely entitled to it to the exclusion of the plaintiff’s father. The plaintiff’s father 
was a party to it and’must have agreed to that arrangement for the simple reason 
that he wanted to.provide, out of regard and affection, for his mother right to 
reside in the family house and not to be disturbed in any manner by the second 
defendant even after the lifetime of Subramania Iyer. There is no question of any 
estate being kept in abeyance, but what was intended to be held separately in the 
earlier part of the document was conveyed in the latter part to the first defendant 
subject to the right of residence of Subramania Iyer and his wife the second defen- 
dant. Whatever rights were provided for in paragraph 6 as to their respective 
shares that must be deemec to have been varied and modified by the subsequent 
clause in paragraph 11 whereby the property became vested in the first defendant 
subject to the rights of residence referred to. It is, therefore, a case where it could 
not be said that after the death of Subramania Iyer the estate was in abeyance. 


Fe a aang 
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Further the fact that the plaintiff’s fether agreed not to claim any rights to it 
‘shows that in so far as this item is concerned, the members of the family entered into a 
kind of arrangement as tc the best marmer of disposing of ‘this item. Nothing 
could be said against the bora fide nature of this arrangement and the plaintiff’s father 
must have been imbued with feelings of affection and love to the mother and also 
the fact that in case Subramania Iyer died, to the extent that her residence is 
provided for, the third defendant is abso_ved from liability, moral or legal, from 
making any provision for zhe residence cf his mother. I also consider that this 
portion of the document which is far frora being a partition as such, is a bona fide 
family arrangement entered into between the parties as to the disposal of a particular 
item belonging to the family. In that view also giving up of the property even 
if he had any right by the plaintiff’s father was certainly binding on the plaintiff. ` 

The only other contention is as to whether the building put up in item 29 could 
be separated and be treated as the property of Subramania Iyer in which the plaintiff 
would be entitled to a share. Though a-contention was raised on behalf of the - 
first respondent that the building was constructed at the cost of both himself and 
his father, it is pointed out by the Jower Court that no evidence has been let in on 
the point and for the purpose of this case it may be assumed that the property has 
been improved by putting up a house item 30 solely at the expense of Subramania 
Iyer. It was never intended by Subramama Iyer that he should have any separate 
rights to that property, he himself having reserved a right of residence there for 
himself as well as his wife. He only improved the property to afford suitable 
accommodation for himself and his wife. The building naturally will go with the 
property. It is not separable nor is it intended to be severed from that item and 
it will acquire the character of the property to which it was attached, i.e., item 29. 
In this item as well, the plaintiff will not be entitled to a share. 

In the result, the appezl is dismissed with costs. 

KS. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMASUNDARAM. 


Shanmugam : r Petitioner. * 

Madras Prohibition Act (X of 1937)—Prosecution for consumingliguor—Burden of proof—Inference of 
guili—When permissible from proof of smell alone. 

In a prosecution for consuming arrack it is the duty of the prosecution to prove that the smell 
can come only from arrack, if the inference is to be drawn about consuming liquor from the smell alone. 
The other symptoms, like red eyes, talking at randam, et cetera also must be proved to be due only 
to the effect of liquor. Where the evidence of the do-tor shows that even if old sugar juice was taken, 
it may smell like arrack and the prosecution has not conclusively proved the smell to be that of arrack, 
a conviction and sentence will be unsustainable. : 

- Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
. that the High Court will be pleased to revise the order of the Court of the Sub- 

Divisional Magistrate, Dharmapuri, dated 18th.September, 1951, in C. A. No. 
18 of 1951, in C. C. No. 271 of 1951, Stationary Sub-Magistrate’s Court, Harur. 
P. S. Chandrasekhara Aiyar and P. S. Ramachandran for Petitioner. 
‘The Assistant Public Prosecutor (A. G. Muthanna) for the State. 


The Court made the following 

ORDER.—The evidence of the doctor shows that even if old sugar juice was 
-taken it may smell like illicit distilled arrack The other symptoms notéd, namely, 
red eyes and talking at random are consisteat with the conduct of a person who is 
rudely awakened from his sleep and questioned in the manner he has been done. 
It is the duty of the prosecution to prove that the smell can come only from illicit 
distilled arrack, if the infererce is to be drawn about consuming liquor from the 
smell alone. This it has not done. The other symptoms also must be proved to 
be due only to the effect of liquor: Such a proof is lacking. 
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In ‘the circumstances, it saznot be stated that the prosecution has made out 
its case beyond all doubt. The conviction and sentence are set aside and the 
accused is acquitted. . 


KS. l — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice KrisHnaswami. NAYUDU. 


Aparanji Chetti . i .. Appellant* 
wu | 7 . . 
Arunachalam Chettiar and others .. Respondents. 


Land Acquisition Act (I of 1894), sections 31 and 32—Compensation payable to limited owner deposited 
into Court and interest paid to her—Deatk of limited owner—Claim by reversioner to the amount—Dispute as 
to—Jurisdiction of Court—Succession certipcate—If necessary—Successton Act (XXXIX of 1925), section 214 
Scope. o Í 

. Where there was a limited estate holder (a Hindu widow) the amount payable as compen- . 
sation for land acquisition was d-reced to be kept invested until the same was applied in the, 
purchase of such other lands or payment to any personsor persons becoming absolutely entitled 
thereto and the amount was deposited in Court and the widow was paid interest on ‘it. On'`the 
death of the widow the petitioner came-to Court as being a person absolutely entitled to the 
amount-and asking for payment out and there were rival claimants : y 


-Held, it becomes necessary for the Court to find out whether the person asking for payment out 
is a person. who is absolutely entizled to the money and such an application would put upon the 
Court the duty to enquire into the respective claims of the petitioner and any other persons who claim 
the amount and adjudicate as to who is the person or persons that are absolutely entitled to the 
same. Section 32 of the Land Acquisition Act enjoins on the Court by implication to entertain 
such an application for payment ou=and enquire into merits of the application and decide as to 
the respective claims of the parties whs will become entitled to the'money. It cannot be said that the 
Court in which the compensatior is deposited has no jurisdiction. The Court can on such peti- 
tion give a finding as to who are the persons entitled to the money irrespective of the fact whether 
a succession certificate is necessary zr not, and even if one jis produced it does not preclude the 
Court from going into the questicn whether the person in whose favour the succession certificate 
is issued is the only person. that is entitled to the moneys. ` 


It is not necessary for a reversiocer who claims that he is entitled to compensation moneys in 
respect of lands acquired after the death of the last male holder to produce a succession certificate 
to entitle him to- receive the amount. i : 

Appeal against the decree, dated 7th February, 1948, in M.P. No. 307 of 
1946, in O.P. No. 236 of 1925, District Court of South Arcot. - 


“V. C. Veeraraghavan for Appellant. 


N. R. Raghavachari and the Government Pleader (P. Satyanarayana Raju) for 
Respondents. P x . 


The Court delivered the following - _ 


Jupcment.—This appeal zrises out of an application for payment of monies 
remaining in Court deposit under the Land Acquisition Act (I of 1894). The lands - 
ácquired belonged to one Kanniya Chetti and the acquisition was after his demise. 
Kanniya Chetti. had no issue but left a widow, Bangaru Ammal, and during her 
lifetime, the properties were acquired and the monies deposited into Court under 
the provisions.of section 31.of the Land Acquisition Act as she was a limited owner. 
During her lifetime she was paid the interest accruing from the deposit. She died 
on the 17th February, 1945, znd one Arunachalam Chettiar,-claiming to be the 
sister’s grandson of Kanniye Chetti filed a petition, M.P. No. 307 of 1946 in O.P. 
No. 236 of 1925 for payment of the monies. The next of kin of Kanniya Chetti 
were made party respondents to the petition. The petitioner claimed this amount 
by virtue of being the son of Kanniya Chetti’s sister, Ammayi Ammal’s son, Veera- 
raghava Chetti, and relied >n a surrender deed executed by Bangaru in favour. of 
Veeraraghava who was then the nearest reversioner to the estate of Kanniya Chetti.. 
Apart from being the son of Veeraraghava in whose favour the surrender was. 
executed, the petitioner also claimed. as entitled to..Veeraraghava’s rights. under 
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a transfer executed by Veeraraghava in favour of the petitioner on the 27th Decem- 
ber, 1944. This application for payment was opposed by the respondents on the: - 
ground that the petitioner was not the nearest reversioner that his father was not 
the nearest heir and that the alleged surrender deed, if true, was invalid, and if 
at all it was a mere fraudulent and collusive transaction and was not bona fide. 
The learned District Judge hzld in favour of the petitioner.and the fourth respondent 
has now filed this appeal. 


The other contentions that were found against which were also raised and. 
argued besides the right of the petitioner to the properties, were that the Land.. 
Acquisition Court had ‘no power to decide disputes inter se between the parties as. 
to who is entitled to the compensation money and that it could only in such circum- 
stances refer the disputes to Court, and further that a succession certificate was. 
necessary before the amount can be paid. 


__ Evidence was adduced as to the relationship and it is observed by the learned 
Judge that at the hearing of the petition none of the contentions were strenuously 
pressed, the contentions obviously relating to that of the petitioner not’ being the 
nearest heir. And also about anothet question that was raised, namely, that even 
Kanniya Chetti was not adopted to Narayana Chetti. It is urged‘ on behalf of the 
appellant that the lower Court has not given any finding as to the validity and - 
binding nature of the surrerder in favour of the petitioner’s father and the settle- 
ment deed in his favour and that this is a case which should. be remanded to the 
lower Court for a finding on that issue. Issues were not settled on the pleadings, 
but there does not appear to have been any request on either side for framing issues. 
I have no reason to disregard the statement made by the learned Judge that none 
of the contentions were strenuously pressed. It is not open, therefore, to the appel- 
lant to contend that there is no finding on the question of the surrender and the 
settlement deed. By virtue of the attitude taken by the respondents, it‘must be 
deemed to have been given up as a contention not worth while agitating before 
the lower Court. It is further pointed out that the learned Judge has not properly 
approached the question that arises for determination as by his finding in paragraph 
9 of his judgment that'the petitioner is the nearest reversioner entitled to the money | 
in Court deposit, the learned Judge has not applied his mind to the question of the 
surrender and the settlement deed. Prima facie the language of the finding of the 
lower Court lends support to the argument, but I consider that in view of the state- 
ment of the case given in the earlier part of the judgment, it is not as if the learned 
Judge was unaware of the rez] point that arose for decision ahd in view of the failure 
on the part of the respondents to pursue the contentions and being quiet except 
raising them in the counter-affidavit, the learned Judge held that the petitioner 
was the person entitled to the amount, though it is not correct to say that he is the 
nearest reversioner. He was certainly not the nearest reversioner but for the surren- 
der and settlement deed, he is the nearest heir of the surrenderee Veeraraghava 
Chetti. What the learned Judge meant was that he was the nearest heir entitled 
to the amount. 


\ 

The other, question related to the jurisdictien of the Court in whose charge 
the moneys were. It is contended, relying on the provisions of sections 30 and 31 
of the Land Acquisition Act that in cases where there is any dispute as.to the right 
to the payment of compensation, ‘the Act intended that the Court should refer the 
parties to a suit. This argument is sought to be supperted by referring to sections 
30 and 31 which have no beating whatsoever on the question at issue. It is provided 
under section 30 that with reference to compensation which was settled under 
section 11 if any dispute arises as to the apportionment of the same and as to the 
persons who may be entitled to it, the Collector may refer such dispute to the decision 
of the Court, and under section 31, on the making of an award under section 11, 
the Collector-shall tender payment of the compensation awarded by him to the 
persons interested entitled thereto, and if there be any dispute as to title to. receive 
the compensation, the Collector has to deposit the amount of the compensation 
in the Gourt to which a reference under section 18 would be submitted. Court 
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here is the Principal Civil Court =f original jurisdiction—in this case, the Court of the 
District Judge. There is nothing either in section 30 or 31 to support the conten- 
tion referred to by the learned counsel that even when the matter is before the Court, 
as in the present case, the parties should be referred to a Court and even though 
the compensation money is in zhe custody of the Court. By virtue of Bangaru 
Ammal Being a limited owner and there being no person then absolutely entitled 
‘to receive it under section 31 (2° the duty of the Collector was to deposit the monies 
and the monies having been deposited the Court had to give certain directions for 
investment of this money and payment of the income therefrom to the limited 
“estate holder. What all section 30 contemplates is that the Collector is not com- 
petent to decide these disputes but should refer them to the Court and, in my view, 
the Court referred to is the Court defined under the Act, which is the principal 
‘Court of Civil Jurisdiction—in -his case, the District Court of South Arcot. Far 
from supporting this argument, it appears to me that these sections only lay down 
that no authority other than a Court could deal with matters where disputes arise 
as to the right to the compenst:on money, the manner it has to be shared and the 
persons who would be held eniitled to claim the amount. The Court therefore 
has ample jurisdiction to deal with any application just as the present one for pay- 
ment out. The monies having ceme into Court, under section 32 of the Act, the Court 
` shall order the money to be invested suitably as per the provisions of section 32 (1) 
(a) and (6), and direct the payment of interest to the person who would be entitled 
to it as the need for such invexment arises where the person who will be entitled 
to interest or income had no pewer to alienate the principal. Section 32 directly 
applies to the present case where there is a limited estate holder as a Hindu widow, 
and these amounts were directed to be kept invested until the same was applied 
in the purchase of such other lands or payment to any person or persons becoming 
absolutely entitled thereto. The petitioner in this case has come to Court as being 
a person absolutely entitled to the amount and it is therefore for the Court to consider 
whether it could continue to Hold the amount in deposit or continue to have it 
invested under section 32 (b) (ii). It therefore bécomes necessary for the Court 
when such an application is made to find out whether the person who comes to 
Court asking for payment out is a person who is absolutely entitled to the money, 
and such an application would put upon the Court the duty to enquire into the 
respective claims of the petitioner and any other persons who claim the amount— 
in this case the respective claims of the petitioner and the respondents—and adjudi- 
cate as to who is the person ar persons that are absolutely entitled to the same. 
Far from the Act not contemplating this kind of enquiry in a Court, in my View, 
section 32 enjoins the Court =y implication to entertain such an application for 
payment out and enquire intc the merits of the application and decide as to the 
respective claims of the parties who will become entitled to the money. This view 
has found support in the decisions in Kamini Debi v. Pramatha Nath Mookerjee?, 
Mrinalini Dasi v. Abinash Chanzlra Dutt? and Debendra Nath De v. Tulsimom Dasi’. 
Passages from the judgments of these cases are extracted at page 399 of Aggarwal’s 
Commentary on Compulsory Acquisition of Land in India and Pakistan, 3rd edition: 


“ As the fund is placed in the zuŝtody of the Court, jurisdiction is by implication conferred 
upon the Court to deal with all questions that may arise as to the application of the fund in its custody. 
When therefore, there is an applicetion for such payment, the Court will have to investigate and 
satisfy itself that the applicant has become so entitled to the money. ‘The Land Acquisition Judge 
has obviously jurisdiction to make an enquiry when a claim to the fund is put forward by a person 
who asserts that he has become absolutely entitled thereto, or when it is suggested that suitable land 
is available for the purchase of which the fund may be applied.’ This view is also followed in Debendra 
Nath De v. Tulsimoni Dasit, where it i observed ‘ As the fund is in the custody of the Special Judge, 
he is competent to deal with the question of its application.’ There is no controversy that the Special 
Judge is competent to apply the fund in purchase of other lands or in payment to a person who has 
become absolutely entitled thereto. Such authority, however, implies a power to make enquiry.” 


Therefore the point as to want of jurisdiction in the Court cannot stand. 
a 


-1. (1911) LL.R. 39 Cal. 33:12 C.L.J. 597 2. (1910) 11 G.LJ. 533. 
at 609. 3. (1916) 26 C.L.J. 123 at 125. 
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The other contention which appears to be of some importance is whether the 
amount could be paid without the production of a succession certificate. The 
answer to this question would depend upon in’what cases succession .certificate 
is necessary to enable a person to recover monies due to a deceased person. Section 
214 of the Indian Succession Act provides that no Court shall pass a decree against 
a debtor of a deceased person for payment of his debt to a person claiming on succes- 
sion to be entitled to the effects of the deceased person or to any part thereof except- 
on production, by the person so claiming, of a succession certificate granted under: 
Part X and having the dekt specified therein. The word “ debt” is defined in 
clause (2) as including any debt except rent, revenue or profits payable in respect 
of land used. for agricultural purposes. Whether the compensation money that 
was paid into Court after the death of Kanniya and during the lifetime of his widow 
Bangaru Ammal is a debt due to the deceased Kanniya within the meaning of 
section 214 is what is required to be ccnsidered now. Mr. Veeraraghavan, learned 
counsel for the appellant, referred me to a decision in Abinash Chandra Paul v. Pro- 
bodh Chandra Paul’, where Mookerjee and Caspersz, JJ., held that the right of the 
reversionary heirs of a deceased Hindu to take out succession certificate in respect 
of debts due to the estate of the deceased is not affected by the interposition of the 
estate of the widow and the Court cannot reject an application for succession certifi- 
cate by such heirs merely on the ground of the deceased having died long ago. In 
that case there was a sum of money awarded under the Land Acquisition Act after 
the death of the owner and kept in deposit under section 32 of the Act along with 
other amounts., It was found necessary that a succession certificate should be 
taken for all debts including the sum of money awarded under the Land Acqui- 
sition Act. The correctness of the decisicn was doubted by Suhrawardy and Jack, 
JJ. and the question whether the Land Acquisition Judge was entitled to refuse 
payment unless a succession certificate was produced by the applicant was referred: 
toa Full Bench. The Full Bench consisting of ‘five Judges in Brojendra Sundar Baner- 
jee v. Niladrinath Mukerjee® did not however decide this question as in their view 
it did not arise-for decision on the facts of that case. In that case succession certi- 
ficate was granted and the learned Judges restricted their opinion to the question 
whether the learned ‘Judge had jurisdiction to grant the certificate but did not 
propose to answer the other question. If, as has been found the Court under 
section 32 has a duty to entertain an application for payment of the deposit moneys. 
and for the discharge of that. duty it was necessary on the Court’s part to enquire 
into the claims of the contending parties, it goes without saying that the Court is 
competent to give a finding as to who are the persons entitled to the money irres- 
pective of the fact whether a succession certificate is necessary or not, and even. 
af one is produced it does not préclude the Court from going into the question 
whether the person in whose favour the succession certificate is issued is the only 
person that is entitled to the moneys. The production of succession certificate, 
therefore, is not conclusive as to the right of the parties claiming the amount who: 
might not have been parties to the proceedings where the succession certificate 
nad been obtained. It is, therefore, unnecessary for the Court to consider whether 
the person in whose favour the Court might ultimately decide should in any event 

produce a succession certificate. - 


It may however be examined whether a succession certificate is necessary 
For a claim of the nature as in the present case. The compensation money is in 
zespect of an acquisition made by Government after the lifetime of the owner of the 
‘and, Kanniya Chetti, and during the lifetime of his widow, the limited owner. . 
The petitioner who claims through a reversioner would be entitled to it as he would: 
be entitled to the other properties of Kanniya Chetti after the lifetime of Bangaru. 
If he could inherit the other properties of Kanniya without the necessity of the 
production of any succession certificate, is it any reason that he should be asked to 
>roduce a succession certificate only in respect of this money since it happened to be 
converted into money, not during the lifetime of Kanniya but after his lifetime, and 
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kept in Court-deposit by reason of a person who is the next heir having had only a 
limited interest. It is not justifiable to insist on the reversioners to produce succession 
certificates in respect of amounts which have come into the hands of the limited 
-owner after the lifetime of the last maleholder. Further, from a reading of section 
214 of the Succession Act a succession certificate is necessary only in respect of the 
.debt due.to a deceased person. It cannot be said that this debt was due and owing 
to Kanniya Chetti whose properties only the petitioner is claiming, not the properties ` 
.of Bangaru.’ It is obviously 2 case where it could not be said to be the recovery of a 

. debt due to the deceased person, Kanniya. That is sufficient to dispose of the con- 
‘tention that section 214 would rot be applicable to this case. J am therefore unable 
to agree with the conclusions arrived at by the learned Judges in Abinash Chandra 
Paul v. Probcdh Chandra Paul1, the correctness of which has been doubted and also 
to a great extent shaken by the ‘udgment of Rankin, C.J., in the Full Bench decision 
in Brojendra Sundar Banerjee v. Nilatrinath Mukerjee®. I am therefore of the view 
that it is not necessary for a reversioner who claims that he is entitled to compen- 
sation moneys in respect of lands acquired after the death of the last maie-holder 
to produce a succession certificate to entitle him to receive the amount. 


_ The appeal is dismissed. The appellant will pay the costs of the Government. 
Advocate’s fee Rs. 50. No order for costs in favour of the other respondents. 


K.S. — a . Appeal dismissed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUsTICE CHANDRA REDDI. 


Veeri Chettiar and others vs Appellants® 
v. : i ' 4 
Karian Chettiar and others à .. Respondents. 


Hindu Law—Joint family—One member alienating property for paying off decree against him—Not by 
atself partition—Partition suit—Claim 3f that member—Re-purchase of property by father for bénefit of all members 
— Want of evidence to prove separate cr exclusive purpose for debt—Effect. 

The plaintiff was one of the four sons and along with his father they all formed a joint family. 
‘On a debt incurred by the plaintiff a decree was obtained and the decree-holder purchased his share 
-of the property and took symbolical delivery of the same. Later by a release deed the property 
was re-purchased as it were from the decree-helder by the father. On the death of the father when 
the plaintiff claimed in a partition suit his 1/5th share of the joint family property the defence alléged 
was that a partition between the father before his death and the other members had taken place and 
ithe plaintiff, if at all could claim the 1/25th share as entitled to the property included in the release 
deed. - : 

Held, (1) that the plaintiff was entitled to 1/5th share of the joint family property as the acquisi- 
tion by the father under the release was for the benefit of the entire family and not for the non-alienating 
members or only for the benefit of the father. 

(2) That in the absence of evidence that the debt of the plaintiff was not incurred for his separate 
and exclusive purpose for which h2 would not legitimately have a charge upon the joint family purse 
‘he was liable to be debited with zhe money spent on his behalf in the re-purchase of the property 
alienated by him. : ? i E 

Appeal against the decree of the District Court of Coimbatore in A. S. 
No. 26 of 1948, preferred against the decree of the Court of the District Munsiff, 
Coimbatore, in O.S. No. 137 of 1946. i : 

iS. Ramachandra Ayyar for Appellants. 


K. Viraswami and C. N. Pattabhiraman for Respondents. 


The Court delivered the following. : 

Jupcment.—Defendants 1 to 4 are the appellants. The plaintiff filed the 
‘suit for partition of the joint family properties of himself and defendants 1 to 6, 
defendants 1, 5 and 6 being his brothers and defendants 2 to 4.being the sons of 
a deceased brother of his; who died.even during the lifetime of their father, 
Pedhi Chetti. The joint family properties consisted of 76 acres of laid, two houses 
and vacant sites. In 1929, a creditor of the plaintiff filed a small cause suit, obtained 
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a decree arid brought his share of the joint family properties to sale in execution of 
the decree. The decree-nolder himself: purchased the share and obtained 
symbolical delivery of the same. Shortly thereafter,. Peddi Chetti as manager 
of the joint family, obtained a release of it from the auction-purchaser on payment 
of Rs. 300 as seen from Ex. B-1 dated 13th September, 1933. Peddi Chetti seems 
to have died in`or about 1957 and the members of the family seem to have,continued 
as a joint family. Later on the defendants denied a share to the plaintiff in the 
joint family properties on the ground that, by reason of the sale’ of his share in 
execution of the small cause decree, he ceased to have any interest therein. This 
led the plaintiff to bring the present suit. : 


The defence to the suit was that there was a partition in 1934 at which the 
family properties were divided between Peddi Chetti and his other sons excluding 
the plaintiff and that the plaintiff was not given any share.in the family properties 
owing to his having lost all interest therein by virtue of the sale of his share in 
exécution of the small cause decree. É . 


The trial Court decreed the plainiiff’s claim only for a 1/25 share in the joint 
family properties on the ground that the release of the plaintiff’s share by the 
auction-purchaser was only for the benefit of Peddi Chetti and, therefore, the 
plaintiff was entitled only to a 1/5th share in that property after the death of Peddi 
Chetti. On ‘appeal, the District Judge reversed the decree of the trial Court in 
the view that the release under Ex. B-: was for the benefit of the whole joint family. . - 
The defendants, who are aggrieved by that decision, have preferred this second 
appeal. 7 ; i 


In support of this appeal, various contentions were raised by Mr. Ramachandra 
Aiyar, the chief of which, is that the repurchase or release of the plaintiff’s share 
under Ex. D. 1 was only for the benefit of the non-alienating members and, therefore, 
the plaintiff would not be entitled to a 1/5th share in the whole joint family properties 
but only to a 1/5th share in the share of the father. I do not think that there is 
much substance in this cortention. It cannot be disputed that despite the salè 
of the undivided share of the plaintiff in the joint family properties, the plaintiff . 
continued to be a member thereof, becaúse the alienation of the undivided share 
of a member of a joint family does not bring about a-distruption in the family. 
The result is that the sale does not make any difference so far as the status of the 
plaintiff as.a member of the joint family is concerned. That being so, the repur= 
chase of the plaintiff’s undivided share by the family~cannot be said to be only 
for the benefit of the non-alienating members, unless it is proved to be so with 
reference to the terms of the document. Ex. B-r read in the light of the recitals 
in the other relevant docurents, shows that the acquisition was for the benefit 
of the whole family and not for the benefit of non-alienating*members or only for 
the benefit of the father. Hence there is no reason why the plaintiff should be 
excluded from a share in the joint family properties. In this view, I must say that 
‘the judgment of the lower appellate Court that the plaintiff is entitled to a 1 /5th. 
share in the joint family properties is correct and cannot be successfully challenged; 


But in allotting 1/5th share in the joint family properties to the plaintiff, the 
lower appellate Court should have debited the plaintiff with the sum of Rs. 300 
paid by the joint family for the purpose of getting back the share of the plaintif. 


’ Mr. Viraswami strenuously argued that:the other members of the family are. 
“not entitled to ask that this sum of Rs. 300 should be debited to’ the share of the 
plaintiff.. This objection can be answered by referring to a passage in Mayne 
on Hindu Law and Usage (:1th Edn.j, page 516 : f 7 

“\ Where, advances are made to any member for his separate and exclusive purpse for which 
he would have no right whatever to call upon the family purse, or to discharge his own personal debs 
contracted for his own exclusive benefit without the authority of the other members and there is ng 


intention of making a present of them-to him, the moneys advanced might be treated as joint 
` family. funds in his hands which are to be brought into the ‘hotchpot at the division.” -~ . aa 


` There is no suggestion that the debt incurred was not for’the separate and exclusive 


purpose of the-plaintiff for which he could not legitimately have a charge upon the 
73 
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joint family purse. In these circumstances, the plaintiff is certainly liable to be 
debited with the money spent or his behalf for the purpose of getting back his share 
in the joint family property. It follows that the plaintiff will be entitled to 1/5th 
share in the family properties subject to this liability. 


With this modification, tae second appeal is dismissed. The plaintiff will get 
2/3 of hisecosts throughout. . 1 
K.G. —— ‘Appeal dismissed . 
[THE SUFREME COURT OF INDIA.] 


PRESENT :-—MEHRCHAND MAnAJAN AND CHANDRASEKHARA Arya, JJ. 


The District Board, Tanjore, -epresented by its President .. Appellant.* 
v. . 
M. K. Noor Mohamed Rowther and two others .. Respondents. 


. Madras Estates Land Act Ai of 130€. (as amended in 1936 and 1945), section 3 (2) and Explanation 
1 to clause (d) thereof —“ Estate”—Whe2 inam village or named village—Test—Burden of proof. 


Ar inam village to come under t= ‘efinition of an estate under the Madras Estatrs Land Act 


must either comprise the whole area o7 a village or must be so expressed as tantamounts to the grant 
of a named village as a whole even though in fact it does not comprise the whole village. In the 
latter case in order to come within the scope of the definition it must fulfil the following conditions : 
(a) the words of the grant should expressly (and not by implication) make it a grant of a particular . 

vi.lage as such by name and not a gran: of a defined specific area only ; and (b) that the area excluded ` 
had already been granted for servic oc other tenure ; or (c) that it had been reserved for communal 


purposes. f 
The burden-of proving that certa 2 lands constitute ‘‘an estate? is upon the party who sets up 
the contention. 

[In the instant case it was ‘found that the burden of proof was not discharged and it was held 
that the village of Kunanjari in the Tanjore District of Madras State is not an “‘ estate.”’] 

Appeal. (disposed of on -oth December, 1951) from the Judgment and Order, 
dated the 26th April, 1950, o? te High Court of Judicature at Madras (Subba Rao 
and Panchapakesa Ayyar, JJ ) in C.R.P. No. 310 of 1949 arising out of the Order, 
dated the 24th February, 1943, of the Subordinate Judge of West Tanjore, in ~ 
O.S. No. 34 of 1948. 

K. S. Krishnaswami Iyengar, Senior Advocate (K. Narasimha Iyengar, Advocate 
with him) for Appellant. : 

B. Somayya, Senior Advocate’ (R. Sundaralingam, Advocate with him) for 
Respondents. ‘ 


The Court delivered the following Judgments :— 


"Mahajan, 7.—This appea- arises in the following circumstances: Under a 
muchilika, dated 1st August, 1345, the respondent took on lease from the appellant 
the land in suit for a perioc of three years on the fixed rental mentioned therein. 
The lease expired on 30th June, 1948. Before the expiry of the three years’ period 
the respondent filed Summary Suit No. 87 of 1948 in the RevenueCourt for grant of 
a patta in respect of the suit lazd on the allegation that he had acquired permanent 
rights of occupancy against the landholder. It was alleged that the land had not 
been surrendered to the landholder on the expiry of the lease. During the pendency 
of this summary suit, on the 4h August, 1948, the plaintiff-appellant filed the suit, 
out of which this appeal ar:ses in the Court of the Subordinate Judge, Tanjore,- 
for a permanent injunction restraining the defendant from interfering with the 
appellant’s possession of the Hand in suit. It was alleged that the plaintiff had 
entered into possession of the zuit properties after the expiry of the lease, and part 
of the land had actually been brought under cultivation, that the respondent- 
defendant was threatening to take forcible possession of the properties which he 
had no right in law to do. Ia the written statement the respondent pleaded that 
in spite of the clause in the muchilika by which the lessee had undertaken to surrender 
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possession of the leased lands by the goth June, 1948, he was entitled to continue in 
possession and management thereof with a right of permanent occupancy therein. 
He claimed to have become entitled to a permanent right of occupancy by virtue 
of the provisions of section 6 of the Madras Estates Land Act (I of 1908). It was 
contended that-the suit land was and is an “ estate ” within the meaning of Section 
3 (2) (d) of the Act as amended by Act XVIII of 1936 and was within the ambit 
of section 6 of the Act. A numbas of issues were framed in the case. Issue 1 was in 
these terms : , 
“ Whether the suit lands are ryoti lands in a whole inam village, and whether first defendant 
‘has acquired occupany rights therein.” 
By consent of parties it was decided that the question involved in the issue whether 
the suit land is an estate as defined in the Madras Estates Land Act be tried as a 
preliminary issue. 

The Subordinate Judge held thet the suit land did not constitute an estate 
as defined in section 3 (2) (d) of the Madras Estates Land Act. On a petition: 
for ‘revision presented to the High Court it was held that the suit land did constitute 
an estate within the meaning of the Act. As a result of this decision the High Court 
directed the return of the plaint with a direction that it be presented to the proper , 
Court which had jurisdiction to hear it. . An application was made for an amend- 
ment of the order and praying that the suit be remanded to the Subordinate Judge 
for trial of the remaining portion of issue 1 and issues 2 to 5. By an order dated 
28th July, 1950, passed on this application by the High Court the plaintiff’s suit 
was dismissed iz toto: The High Court by its order dated 13th September, 1950, 
however, granted a certificate under Article 133 of the Constitution for appeal to 
this Court. : . : 


The relevant portion of section 3, sub-clause 2 defining * estate’ 
following terms : f 

“ (a) ‘Estate’ means— 

* * = $ * * * * 


> is in the 


+ 


(d) any inam village of which the grant has been made, confirmed or recognised by the British 
Government, notwithstanding that subsequent to the grant, the village has been partitioned among 
the grantees or the successors-in-title of the grantee or grantees. 

Explanation—Where a grant as an inam is expressed to be of a named village, the area which 
forms the subject-matter of the grant shall be deemed to be an estate notwithstanding that it did not 
include certain lands in the village of that name which have already been granted on service or other . 
tenure or been reserved for communal purposes.” 

* * * * * * * 


The question for decision is whether the grant in this case to the predecessor- 
in-interest of the appellant was of a whole inam village, and if the grant did not 
incorporate the whole village area, whether the grant was so expressed as to be 
of a named village and anv area excluded from it had been already granted ‘on 
service or other tenure or reserved for communal purposes within the meaning 
of Explanation 1. In other words, the grant must either comprise the whole 
area of a village or must be so expressed as tantamounts to the grant of a named 
village as a whole even though in fact it does not comprise the whole of the village 
area, comprise the whole of the village area. In this latter case in order to come 
within the scope of the definition it must fulfil the following conditions ; (a) the 
words of the grant should expressly (and not by implication) make it a grant of a 
particular village as much by name and not a grant of a defined specific area only ; 
and (6) that the area excluded had already been granted for service-or other tenure ; 
or (c) that it had been reserved for communal purposes. It was conceded by Mr. 
‘Somayya, the learned Counsel for the respondent, that the burden of proving that 
certain lands constitute an “ estate ” is upon the party who sets up the contention. 
In my opinion on the materials existing on the record in this case that burden is 
not satisfactorily discharged. The only evidence in support of the respondent’s 
contention’ consists of twc solitary entries (Exs. B-1 and A-2) from the inam 
register prepared in the year 1870. ‘Those entries clearly show that the grant to the 
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predecessor-in-interest of the Chatram (the appellant) did not incorporate : the 
whole area of the village lands. It was, however, contended that the grant was 
in expréss terms of village Kunanjeri by name, and that the lands excluded from the- 
grant’had already-been granted in inam previous to this grant to some other person 
on service, or other tenure ard that being so, the grant fell within the definition 
of the word “ estate ” read ir the light of Explanation r. 


Exhibit B-1 is an extract from the register of inams in the whole village of 
Kunanjeri. Column: 2 in this extract bears the following heading: “ General 
class to which the inam belongs *, and under it the entry is “ Personal, now Dharma- 
dayam ”. ,Column.g concerns the survey numbers and names of the field or fields 
comprised in the grant. The entry in this column is “ Ayacut deduct poramboke 
minor inams ”. No survey numbers are mentioned, though admittedly the land 
was described by survey numbers in the revenue papers. The-fourth and fifth 
columns in the register relate to the extent of the grant and: show that the grant 
was of the total area minus €3 acres odd, though this entry is not quite conistent 
with the statements containec in column 21. Columns 6 and 7 relate to the cess 
paid by the ryot to the inamda- or the average assessment of similar Government 

land. "No entry is found under these columns. Some entries appear in column 7 
giving calculations of the amount that during- the inam proceedings was fixed as 
quit rent in lieu of the earlier kind rent, but these have no relevancy to the heading 
of the columns. In column & which relates to the description of the inam it was 
stated that it was for the personal benefit of the holder. The tenure was stated 
to be hereditary and the prcposed quit rent was in the sum of Rs. 1,733-10-10. 
The heading of column 11 is “By whom granted and in what year”. The entry under 
it is “By Pratapa Simha Raja, 1790”. Under Column 12 it is stated that the grant 
was under a Paravangi bearing the seal of Sri Pratapa Simha Raja of the year 1790: 
Column 13 states that the arisinal grantee was Gudalur Venkatachala Mudali. 
Column 14 mentions that at the time when the register was prepared under Regu- 
lation XXXI of 1802, one Mukthambalpuram Annachatram was the registered 
holder. Columns 15, 16, 17, 1G and 20 have been left blank as those columns have 

‘ no relevancy to the history of this grant. In column 18 the appellant’s name is 
entered. This column relates i the relation of the present holder to the original 
grantee or subsequent registered ‘grantee. Column 21 is for “the Deputy 
Gollector’s opinion and recommendation.” It contains the following recital :, 


“ This is a whole ‘No Izara’ or grain rented village. It is supported by a Paravangi granted 
` by Pratapa Simha Raja in the yea> Tissian Maya Alaf corresponding to Sadarana (A.D. 1790). 


Copy of the Paravangi is attached to this Register. , A ; 
From the Paravangi it appears that this village was rented to Gudalur Venkatachala Mudali 


subject to the grain rent of 4,000 kalams of paddy . . . . exclusive of sundry charges. 
l V M 

The area of the village as pez Paravana is ; .. 40 — 12 

of which LAND ALLOTTED to Venkatachala ne 39 — 1 
(Particulars-Poramboke 5V. Paticat punja 2V. 10M. Wet 32V. 7 M.). 39 — 17 
Yerayeli which is now registered as minor inam ` ee 0— i5 
‘Total .. 40 — 12 


The said 4,000 kalams were fixed upon 33V. 2M. inclusive of Yerayeli. 


.- Thus ayacut 40V 12M. Deduct Poramboke ... -5 — 0 
: i Punja ‘4. 2 — 10 
Total |. 7—10 f 
Remainder Wet 33V — 2M. : 


This village was purchased (ty Saraboji Maharaja) for the Mukthambalpuram Annachatram 

from Sarangapani Ayyangar (who seems to have. purchased it from Venkatachala Mudali) in 1811 

' for Rs. 7,850. Deed of sale is produced on plain paper copy of which is submitted. The village 
since been in the enjoyment of the chatram.” i ee : ` 


t 
& 
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Then follow details as to the mòde of calculation of the jodi (quit rent), and “ 
as to how it was fixed at Rs. 1,733-10-10 as regards the holding of the chatram and 
at Rs. 36-5-2 for the holding of Vijayathammal, owner of the Yerayeli inam. There 
is a later note of the year 1947 under which this quit ‘rent was shown to be 
redeemed on payment of a certain sum of money. 


From the various entries mentioned above, all that can be legitimately inferred 
is that out of the. total area of the village 40V 12M. the land allotted to Mudali’ 
was 39V. 17M and the land described as Yerayeli was oV 15M. Two blocks of 
land, one a major block, another a minor block were held by two different persons 
under two separate grants. It also appears that previous to these grants the whole 
village had been rented by the Raja to Mudali for a rent of 4,000 kalams. The 
boundaries of the village given include both these areas. There is nothing in this 
document from which it can be properly inferred that in express terms the village 
of Kunanjeri was granted to Mudali as an inam. On the other hand, it appears 
that when the whole village was given on lease, it was so described in, clear terms. 
In the column dealing with the extent of the grant, it is not stated that the grant 
is of the village as such. On the other hand, the area granted is stated. - It also 
does not appear from this document that the area described as Yerayeli had been’. 
‘granted prior to the grant of major area in 1790 or it.was a contemporaneous grant 
by the same paravangi or was subsequent to it. ag 

Exhibit A-2 is another entry from the same inam register relating to the area 
‘described as Yerayeli. In column 2 it is stated that this area was also a personal 
grant. Column 3 gives the survey number of the area granted. .Columns 4 and 5 
‘give the area in acres. Column 6 is blank, while column 7 states the amount 
fixed. as quit rent. In column 8 it*is stated that the grant was for the personal 
benefit of the holder. Column g gives the amount of the proposed jodi as Rs. 36-5-2. 
In'column 10 it is stated that the grant is hereditary. Column 11 is headed “ By 
whom granted and in what year”. There is.no entry under this heading at all. 
In column 12 it is stated that the grant was under the paravangi of 1790. The 
name’ of the original grantee in column 19 is also left blank. In column 14 it is 
stated that one Chinna Appumuppan fas registered as the holder: under Regu- 
lation XXXI of 1802. In column 16 the name of the present holder is given as 
Vijayathammal, age 20. Columns 17 and 20 are left blank. Column 18 is headed 
as follows: ‘Relation to original grantee or subsequent registered holders ”. 
Underneath this column is entered “ Grandson’s widow to the party in the 14th 
column.” In column 21 it is stated “ Reference be made to the register entry 
in Ex. B-r1.” ` ' 

From this document again it is not possible to hold that the Yerayeli grant was 
previous to the grant to Mudali or was contemporaneous or subsequent to it. The ~ 
probability is that as both these grants refer to the paravangi of 1790, they may. - 
have iae by the same document, but it is not possible to say in what order they. 
were made. z 


On the 16th December, 1870, both these grants were confirmed by the Inam 
Commissioner. By title deed No. 2156, the principal grant was confirmed to the 
Chatram on a combined quit rent.of Rs. 1,798, while by title deed Nò. 2157 the 
Yerayeli grant was confirmed in favour of the heirs of Vijayathammal. - The result 
is that in this village two blocks of land are held under two separate grants. by two 
different persons and they were recognised under two separate title deeds by 
the British Government. From this meagre material it is not possible to conclude 
that the first grant was either of the whole village area or was expressed to be of a 
named village and that the area excluded had already been granted for service 
or other tenure. The learned trial Judge and the learned Judges of the High Court 
thought that the inam grant of Kunanjeri village covered by title deed No. 2156 
was of a named village because in column 21 the boundaries of the whole village 
were given and the whole village was described as a grain rented village. In my 
opinion, from this recital in column 21 such an inference was not justified.. The 
description in ‘that part was given concerning the lease that had been granted ‘ta 
Mudali prior to the grant and while describing the lease it had to be said that the 
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"lease was of the whole area of ihe village and its boundaries were stated. When 
‘ the question of grant was dealt with, it was clearly stated in entry 21 that the grant 
was of 39V. 17M. out of an area of 40V. 12M. The more reasonable inference 
is that the grant was expressed in terms of areas and not in terms ofthe name of 
a village.. Even when the grant is ef a particular area in a village, the village has 
to be named ; but, in my ofin.on that is not complying with the conditions men- 
tioned in -explanation 1 to section 3 (2) (d) of the Act. Under the explanation in 
express terms a grant has to be of a village by name and if the grant is expressed 
in those terms and it is discovered that it does not incorporate the whole area of the 
village and certain area has been excluded from it, even then the grant will be ` 
deemed to be of an estate provided the area excluded has already been granted on 
service or other tenure or given for communal purposes. From the entries in 
Exs. B-r and A-2 such an inference cannot be drawn.- Obviously the. case 
does not fall under the main part of Clause (d) because the grant was not of the 
whole village as certain area w2s admittedly excluded from it. It is difficult to 
hold ‘positively, though it is probable, that the grant to Mudali as well as the Yera- 
yeli grant were by the same paravangi, but even so these will be two separate 
grants though written on one piece of paper, the contracting parties being two 
-different persons. ‘Neither of tese grants can be held to be a grant of a whole 
village. On the scanty materials before us it is not possible to say that there were 
service grants. The expressicn “other tenure” in the explanation should ordi- 
narily be construed ejusdem genzris with a service tenure owing to the reason 
that these service tenures usualy are resumable and in case of resumable tenures 
the reversionary right in the land remains in the grantee and therefore even if such 
resumable tenures are excluded from the grant in substance the grant can be deemed 
to be of the whole village. The same can be said of lands reserved for communal 
purposes. . > 
In Janakirama Sasiri v. Fegaxi Gopalam! it was observed “ any inam- village ” in 
section 3 (2) (d) means “a whole village granted in inam and not anything less 
than a village, however big a part it may be of that village”. In my opinion, this 
is the true construction of clases (2) (d) and the explanation has a similar meaning. 
It clarifies the point that notwitkstanding the exclusion of certain lands in which the 
grantee has a reversionary interzst from the grant, nonetheless it remains a grant, 
of a whole village provided it is so expressed. In the present case from the evidence 
on the record as discussed above, all that can be satisfactorily held proved is that 
two blocks of land were separately granted to two different persons, whether con- 
temporaneously or otherwise, it is difficult to say. There is no evidence to find 
satisfactorily either the nature cf the Yerayeli grant or its exact date. It seems, 
however, clear that the grant was not resumable it being hereditary and being 
of the same nature and character as the grant to Mudali. ‘The learned Judges were 
impressed by the fact that the boundaries of the village were mentioned in the 
register and for fixing the joci zhe income from the entire village was taken into 
consideration and that subsecuently the village was allowed to be redeemed on 
payment of twenty years’ quit rent. From the recitals in column 2r this 
inference appears to be drawn, but in my view this is not a justifiable inference. 
It is true that in the absence of actual and authentic evidence as to the nature of the 
original grant a report contained in the inam register has to be given importance, 
subject to the qualification that the entries in the register have been accurately 
made and carefully written and they give a complete picture of the history of the 
grant and show how it originated and in what terms it was expressed. So far as 
' Ex. A-2 is concerned, it neither gives the name of the grantor nor of the grantee. 
The entries given in Ex. B-1 are not complete and accurate and do not state 
how the original grant was expressed and in what terms. 


For the reasons given above in my opinion it has not been satisfactorily esta- 
blished that the grant covered by title deed No. 2156 was a grant of a whole village 
or was expressed in terms of a named village and the area excluded was of a nature 
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mentioned in the explanation and that being so, the definition of the word “ estate ” 
as given in section 3 (2) (d) of the Madras Estates Land Act is not attracted to the 
facts of this case. In these circumstances under the provisions of section 6 (2) of the 
Act the defendant was not entitled to a permanent right of occupancy in the suit 
land. 3 


The result is that the appeal is allowed, the decision of the High Court is set 
aside and the order of the trial Court is restored with costs through out. 


Chandrasekhara Ayyar, J—While I agree that this appeal should be allowed 
with costs and the order of the trial Court should be restored, I would like to give 
the reasons in a few words of my own. 


The facts of the case have been fully set out in the judgment just now- pro- 
nounced by my learned brother, Mahajan, J., and they need not be repeated here. 
The question is whether the village of Kunanjeri in the Tanjore District of Madras 
State, is an ‘estate’ within the meaning of that expression in the Madras Estates 
Land Act- (I of 1908). To decide this point, we have to take into account the 
definition of ‘ estate’ in Sub-section (2) of section 3 af the Act and explanation I 
to clause (d) thereof. They are in these terms :— 


“3 (2) “ Estate”? means— 


(d) Any inam village of which the grant has been made, confirmed or recognised by the 
British Government notwithstanding that subsequent to the grant, the village has been partitioned 
among the grantees or the successors in title of the grantee or grantees. . ; 


* Explanation (1).—Where a grant as an inam is expressed to be of a named village the area which 
forms the subject-matter of the grant shall be deemed to be an estate notwithstanding that it did not 
include certain lands in the village of that name which have already been granted on service or other 
tenure or been reserved for communal purposes.” i 


Explanation (1) was added by the Madras Act (II of 1945). To understand and 
appreciate the exact scope of this explanation a-very short history may be given as 
to how it was found necessary to insert it in the Act. Sub-clause (d) as it originally 
stood, was susceptible of the construction that if it was proved that the grant did not 
comprise a whole inam village, either’ because there were parcels carved out earlier 
from the village, or because of any reservations made by the grantor, what was 
granted, was not an “ estate” In two Bench decisions of the Madras High Court, 
this view was actually taken. (See Ademma v. Satyadhyana Thirtha, Swami! and 
Suri Reddi v. Kolachina Agnihoirudu®. The legislature felt that this was not satisfactory 
inasmuch as’ such villages were as a matter of fact treated as “ estates’? and the 
cultivating tenants therein were regarded as having acquired permanent rights of 
tenancy. It was to meet this situation that the Explanation was added by Madras 
Act IT of 1945 with retrospective effect from the date on which the Madras Estates 
Land (grd Amendment) Act, XVIII of 1936 came into force. Sa 


In the present case, the original grant is not available and the title deeds issued 
at the time of the inam settlement have not been produced. Consequently we have 
to depend only on the entries found in the Inam Register prepared in or about the 
year 1870 which consists of 2 parts marked Ex. B.-1 and Ex. A-2. It is from these 
entries that the parties have to build up their respective cases. In Ex. B.-1 the 
area of the village as per the paravangi is given as 40V 12 M. Out of this area ` 
31 V, 17 M. is.stated to be the area of the land allotted to Venkatachala Mudali, 
who is mentioned in column 1 as the original grantee. oV. 15M. is said to be 
Yeraveli registered as a minor inam. [Ii also appears from the notes made by the 
Deputy Collector under column 21 embodying his opinion and recommendation, 
that the village had been rented to the said Venkatachala Mudali on grain rent. 
The original grant was a personal grant to Venkatachala Mudali; he sold his 
interest to one Sarangapani Ayyangar, and from him the Maharaja of Tanjore 
purchased the’ inam for the Mukthambalpuram Annachatram. At the time 
of the settlement, it was therefore a dharmadhayam village. nay 


Le 
1. (1943) 2 M.L.J. 289. 2. (1942) 2 M.L.J. 528. 
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The minor Yerayeli inam appears to have been granted to one Chinna Appu 
Moopan as a personal grant under “‘ parvangi of 1790,” This appears from Ex. A-2. 
It is somewhat difficult to accept the contention advanced on behalf of the res- 
pondents that the grant of this minor inam may have been under a different para- 
vangi, though of the same year as the grant in favour of Venkatachala Mudali. 
The entry in Column 21 of Ex. A.-2, viz., “vide remarks in the register of the 
‘whole village of Kunanjeri to be confirmed under Rule 5 clause 3” read with what is. 
found in column 12 referring to the paravangi of 1790, rather suggests that there 
was one paravangi or parvana comprising the two grants. Again, in column 21, 
of Ex. B-1, which relates to-the big;er inam, we find the remark: “ copy of the 
paravangi is attached to this Register.” All this may be regarded as speculation, 
but in the absence of definite or tangible evidence, we have to rely on inferences 
and probabilities’ 


Even if the poramboke area had-been: reserved for communal purposes, the 
grant would still be of an “ estate.” But it is clear that the poramboke area of 57 
acres and 66 cents was also the subject of the grant in favour of Vénkatachala 
Mudali as it is included in the area of 39V.. 17M., which was the extent:of the 
‘land allotted to him. ‘The words “ deduct poramboke ” are obviously used for the 
purpose of calculation of assessment and it is the remark of the revenue official or 
officials who were preparing the inam Register. But what was granted to him 
was not the whole village. - 


A small area of 5 acres and 40 cents was granted under the same grant im 
` favour of Chinna Appu Moopan. If this conclusion is correct and nothing, 
satisfactory has been urged on the side of the respondents why such an inference 
ig not open on the entries found in the Inam Register, the Ist respondent should - 
fail, as the burden is on him to establish that what was originally granted was an 
“ estate.’ I am not placing any reliance on the circumstance that the Register 
speaks of “ inams in the whole village of Kunenjeri.”’ The use of the preposition ` 
‘in “is indicative of little or nothing. Nor is it necessary to hold that the words 
‘or other tenure’ in the explanation to clause (d) of sub-section (2) of section 3, 
must be construed ejusdem generis with ‘service’; they are in my opinion wide 
enough to include lands granted as personal inams. 


It appears more probable that there were two grants under one paravangi 
to two different persons, the bigger area of 39V. 17M. including the poramboke 
in favour of Venkatachala Mudali, and the smaller area of oV. 15M. in favour of 
Chinna Appu Moopan, both being personal grants at the inception. Consequently 
there was`no' grant of a whole inam village or of a named village, smaller areas 
having been carved out therefram prior to the date of the grant on service or other 
-tenure, and the remaining part still being recognised and treated as a revenue unit 
with a nomenclature ofits own. In any event, the 1st respondent has not successfully 
discharged the onus that rests on him`to show that Kunanjeri was an “ estate ” 
within the meaning of the Act. a - 


‘Agent for Appellant : S. Subramaniam. l 
Agent for Respondents : M. S. K. Ayyangar. ; 7 
KS. l ~ ` Appeal allowed. ` 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RayaMannar, Chief Justice AND Mr. JUSTICE VENKATA- 
RAMA AYYAR, - i 


Poppatlal Shah, Partner of Messrs. Indo-Malayan Trading 


Company .. Appellant* (Accused) 
v. ‘ z 
State of Madras represented by the Deputy Commercial Tax 
Officer, Sowcarpet, Madras f .. Respondent, 


Madras General Sales Tax Act (IX of 1939), section 1 5-—Company carrying on business of purchasing 


and selling kirana articles with the Head Office in the city of Madras—Orders received in Madras JSrom 
merchants in Calcutta for supplying artisles and accepted in Madras—Articles purchased iùn Madras and despatched 
by rail or steamer to Calcutta—Raileay receipts and bills of lading taken in the name of sellers and forwarded 
to Bankers in Calcutta who delinered to consignees on payment of price aud other charges—If sale in Madras— 
Turnover of such transactions if liable to sales tax under the’ Madras General Sales Tax Act. 


A company carried on business of purchasing and selling groundnut oil, sago and kirana articles 
and it had its Head Office in the city of Madras. The usual course of business of this firm was to 
receive orders from merchants in Calcutta and supply them with these articles, Orders were accepted 
in Madras; the goods were despatched to Calcutta by railway or steamer. The relative railway 
receipts ‘or bills of lading were taken in the name of sellers and so were the insurance policies and 
they were then forwarded through Bankers in Calcutta who delivered the same to the consignees on 
payment of price and other charges. 


On a question whether the turnover of such transactions was liable to be taxed under the Madras 
General Sales Tax Act, 


Held, the word “ sale ” in the Madras General Sales Tax Act must be understood in a popular 
sense and the sales tax can be levied under the Act if the transaction substantially takes place 
within the province and though the property in the goods does not pass within the State but only 
outside the State. For purposes of sales tax the sale must be held to take place where the bargain 
was concluded and transaction substantially effected. Passing of property in the goods is not a 
decisive factor. 


= ; 
: .The Madras General Sales Tax Act cannot be attacked on the ground that it is extra-territorial 
in operation in regard to such transactions. 


. Appeal against the Order of the Court of the VII Presidency Magistrate 
Egmore, Madras, dated 25th February, 1952 and made in C.T. No. 1358 of the 
Calendar for 1950. 


V. T. Rangaswamy Ayyangar and M. Ad. Ismail for the accused. 


The Advocate-General (V. K. Thiruvenkatachari) for the Stat P r 
(S. Govind Swaminathan) on behalf of the State. PREE 


The Judgment of the Court was delivered by 


Venkatarama Ayyar, J.—The appellant is a partner of a firm of merchants 
called.‘ Indo-Malayan Trading Company’ and has been convicted in proceedings 
taken under section 15 of the Madras General Sales Tax-Act for failure to pay 
the tax which had been imposed on the said firm. The Indo-Malayan Trading 
Company carries on the business of purchasing and selling groundnut oil sago 
and kirana articles and has its head office in the City of Madras. The usual course 
of business is that the firm receives orders: from merchants in Calcutta for the supply 
of these articles ; the orders are accepted in Madras ; the articles are purchased 
in the local markets and despatched to Calcutta by rail or steamer. The relative 
railway receipts or bills of lading are taken in the name of the sellers and so are 
the insurance policies. They are then forwarded to their bankers in Calcutta 
who deliver the same to the consignees on payment of the price and other charges 
During the period from 1st April, 1947 to 31st December, 1947, which is the period 
of assessment concerned in these proceedings the turnover of such transactions 
amounted to Rs. 37,75,357- The point for decision is whether sales tax is leviable 
on this amount. : 


! 
* Cr. Appeal No. 129 of 1952. 29th August, 1952. 


74 , 


a 
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The contention of the assessee is that the title to the goods sold passed only in 
Calcutta -because the documen:s of title were taken in the name of the sellers and 
delivered to the purchaser on payment of the price at Calcutta and that consequently 
there was no sale within the Province of Madras and therefore, no liability to pay 
the tax arises under the Act. The Deputy Commercial Tax Officer passed an 
order on 12th March,. 1949, rejecting this contention and assessing the firm to 
sales tax on these transactions and this decision was affirmed on appeal by the 
Commercial Tax Officer by his order, dated 29th May, 1949. - On 2nd June, 1949, 
notice of the final assessment and demand for payment of the amount of tax was 
issued to the firm. The assessees preferred a revision to the Board and that was 
dismissed on 23rd May, 1950. On 14th August, 1950, the assessees filed a suit 
O.S. No. 903 of 1950 on the file of the City Civil Court, Madras, for a declaration 
that the imposition of the tax was not justified by the Act and was in consequence 
illegal. That suit was dismisszd on gist July, 1951 and an appeal against that 
judgment is pending in this Court, C.C.G.A. No. 131 of 1951. Meanwhile, the 
Government iristituted the prosecution under section 15, C.T. No. 1358 of 1950, 
out of which the present appezl has arisen. The accused pleaded in defence that 
the firm was not liable to be taxed under the provisions of the Act and that the 
assessment was illegal. That plea was overruled and the appellant was ordered 
to pay a fine of Rs. 1,000 in adcition to the tax. Against the said order the accused 
has preferred this appeal. 


The substantial question that arises for determination in this appeal is whether 
the sales in question took place within the Province of Madras. Mr. V. T. Ranga- 
swami-Ayyangar, the learned Advocate for the appellant, argues that on the facts 
already stated—and there is no dispute about them—the sellers continued to be 
the owners of the godds until they were paid for and cleared in Calcutta and under 
the provisions of the Sale of Goods Act, the property in the goods passed to the 
purchasers only in Calcutta and that, therefore, the sale took place only there. The 
contention of the learned Advocate-General, on the other hand, is that for pur- 
poses of General Sales Tax Aci the question whether there was a sale. within’ the 
Province of Madras would have to be determined on a factual basis as to where the 
transaction took place and not on a consideration of questions as to where property 
passed in the goods. It is conceded on behalf of the Government that if the correct 
principle to apply is to determine where property in goods passed, the sales in 
question could not be held to have taken place within the Province of Madras. 
On the other hand, it is equally indisputable that if the true test is to determine 
where the transactions took place, the finding that the sales in question took place 
within’ the Province of Madras is unassailable, because the firm had its- head office 
at Madras; its accounts were maintained at Madras ; the goods which were the 
subject-matter of sale were in Madras and delivered to common carriers in 
Madras ; and the sale price was entered in the Madras accounts. The question- 
is which of these two stand points is the correct one to adopt under the Act. 


The word ‘sale’ has both a legal and a popular sense. In the legal sense it 
imports passing of property in the goods. In its popular sense it signifies the trans- 
action which results in the pass:ng of property. To a lawyer the legal sense would 
appear to be the correct one ta be given to the word in the Sales Tax Act. That 
is the conception which is familiarised in the provisions of Sale of Goods Act. Ifone 
leaves out of account sales tax legislation which is of comparatively recent origin, 
questions relating to sale of goods usually come up before the Courts only in connec- 
tion with disputes between the sellers and purchasers. If the goods perish, on whom 
is the loss to fall? If the purchaser becomes insolvent before payment of price can 
the goods be claimed by the trustee in bankruptcy ? For deciding these and similar 
questions it is necessary to determine at what point of time the property in goods 
passed to the ‘purchaser. Some times when, the point for determination is as to 
jurisdiction of Courts to entertain suits based on‘contract, it may be material to 
consider where property in the goods passed, that being part of the cause of action. 
These being the questions wkich are accustomed to be debated in connection 
with sale of goods, it is natural that a lawyer should, as a matter of first impression 
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approach the question of sale under the Sales Tax Act with the same concept of a. 
sale. But, if the matter is further considered it will be seen that considerations 
which arise under the Sales Tax Act are altogether different from those which arise 

under the Sale of Goods Act. The object of the Sales Tax Act is to impose a tax 

on all sales and it is a tax imposed on the occasion of sale. (Vide The Province of 
Madras v. Boddu Paidanna and Sonst; Vakkan v. Province of Madras? and W. P. Nos. 

21 and 41 of 1952%.) So far as the Government is concerned, it would be 

immaterial at what point of time property in the goods actually passed fiom 
the seller to the buyer. Of course, there must be a completed sale before tax 
can be levied and there would be a completed sale only when property passes. 

That is the scope of the definition of ‘sale’ in section 2 (A). But when once 
there is a completed sale, the question when property passed in the goods. 
would be a matter of no concern or consequence for purposes of the Sales Tax 
Act. The Government is interested only in collecting the tax due in respect of the 

sale and the only fact about which it has to satisfy itself is whether the sale took 

place within the Province of Madras. In this context the popular meaning 
of the word is the more natural one and there is good reason for adopting it. The 
officers who have got to assess the tax under the Act need not necessarily be law- 

yers and it is difficult to believe that the Legislature would have entrusted to their 

decision abstruse questions as to passing of property which have taxed the legal 

acumen of learned Judges and lawyers. It is far more probable that they were 

expected to base their decision on facts and circumstances showing where the trans- 

action took place. They would, in this view, have to enquire where the office of the 

dealer is located, where the accounts are maintained, where the bargains are made, 

where the goods were actually lying at the time of the bargain, where they were 
consigned in pursuance of the contract, and where the sale proceeds were dealt 
with. These and similar matters are questions of fact which could properly be left 

to the determination of administrative tribunals. 


In Norfolk and W. R. Company v. Sims 4, the facts were that Messrs. Sears Roebuck 
and Company who were manufacturers of sewing machines in Chicago in the State 
of Illinois sold a machine to Mrs. Satterfield of Roxboro in the State of North 
Carolina and consigned the same through a common-carrier. The sellers took 
out a bill of lading and sent the same to an agent at Roxboro who delivered the 
same to Mrs. Satterfield on receipt of the price. Before Mrs. Satterfield could 
take delivery of the machine, the local authorities seized it for payment of a tax 
alleged to be due from the sellers by virtue of a statute of North Carolina which 
imposed a licence tax on all-persons “ engaged in the business of selling ” within 
the State. The quesion was whether on the facts found, the sellers could be held 
to have carried on business in selling in Roxboro. The contention of the local 
authority was that the property in the machine passed only at Roxboro when the 
bill of lading was delivered on payment of price and therefore there was “ business 
of selling ” within the State. In negativing this contention the Court observed : 


“ while it may be entirely true that the praperty in the thing sold does not pass ‘under a C.O.D., 
consignment (collectiori on delivery) until delivery of the goods and payment to the carrier and 
hence it may be said that the sale.is not completed until then, yet, as a matter of fact, the bargain 
is made, and the contract of sale completed as such, when the order is received in Chicago, and the 
machine shipped in pursuance thereof. A sale really consists of two separate and distinct elements : 
first, a contract of sale, which is completed when the offer is made and accepted ; and. second, a 
delivery of the property which may precede, be accompanied by, or follow the payment of the 
price, as may have been agreed upon between the parties. The substance of the sale is the agree- 
ment to sell, and its acceptance. That possession shall be retained until payment of the price may 
or may not have been a part of the-original bargain, but in substance it is a mere method of collec- 
tion, and we have never understood that a licence could be’ imposed upon this transaction extept 
in connection with the prior agreement to sell, although in certain cases arising under the police 
power it has been held that the sale is not completed until delivery and scmetimes not until pay 
ment. Were it not for the opinion of the Supreme Court of North Carolina, we should have said 
that the words “ engaged in the business of selling the same within the States had reference to the 


I. . (1942) 2 M.L.J. 327: 5 F.LJ. 61- of 3. --Report d infra-Syed Mohamed S Co. V. The 
(1942) F.C.R. go. n ee State of Madras (1952) 2 M.L.J. 508. y 
2. (1952) 2 M.L.J. 353. 4 191 U.S. 441: 48 L. Ed. 254 at 256. ` 
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vord ‘selling’ in its popular anc o-dinary sense of selling from a stock on hand or upon a special 
order to manufacturer and not to a mere method of collecting the money.” 
In American Express Company v. State of Iowa, the question again arose with 
reference to goods shipped from one State to another under a C.O.D- contract. 
After observing that opinior. was divided as to when under such a_ contract 
Property “passed the Court proceeded on to state. 
“‘ But we need not consider this sabject. Beyond possible question the contract to sell and ship 

. was completed in Illinois. The rizht of the parties to make a contract in Illinois for the sale and 
purchase of merchandise, and in dcing so, to fix by agreement the time when and condition on which 
the ‘completed title should pass, is bzyond question.” ; 2 

.. The precise question which came up for decision in the above cases was with 
reference to the commerce clause, But the principles laid down therein as-to what 
constitutes sales would equally be applicable on -a question as to where the sale 
actually takes place in a transaction of an inter-state character. ; 


The -following observations of Black, J., in Richfield Oil Corporation v. State 
Board of Equalization? may he appositely quoted : f 

“ This purely intra-State sale’ transaction cannot properly be held to have lost its intra-State pre- 
exportation status by reason of the fact that the parties did not intend ‘title to pass’ until the oil 
was delivered at the purchaser’s ship. For formal ‘ passage of title’ is not an adequate criterion 
for measuring a state’s constitutional sower to tax sales made within the State. Private-parties are 
free to decide, so far as their own inzerests are concerned, when legal title shall be considered to 
* pass? But a state surely is not recuired by the Constitution to forbear from taxing that part of 
a sale transaction which precedes the particular moment the parties have arbitrarily selected for a 
«conceptual transfer of title. Nor nzec a state withhold the exercise of its power to tax sales until an 
article is delivered or paid for.’ That delivery, pérhaps the last step in executing this agreement to 
sell, happened to border on the imaginary line where the actual exporter took possession does not 
justify us in concluding that therefore his wholesale transaction occurred after exportation. Consti- 
tutional interpretations which makes serious inroads into the power of both the States and the Federal 
Government to tax sales made by local businesses should not turn on fine legal concepts of when - 
title passed or delivery occurred in relation to the beginning of exportation.” 

The point for decision in tkis case also was whether the transaction in question 
was repugnant to Article 1, section 10 (2) of the American Constitution. But the 
observations quoted above enurciate a general principle which is capable of appli- 
cation to determinations of the power of a’State to impose tax on sales. 


In Vakkan v. Province of Madras?, a subject of the State of Cochin entered into 
contracts of sale in Fort Cockin in British India and the goods were also delivered 
in Fort Cochin. On these facts it was held that the sale must be deemed to have 
taken place in the State of Madras and that taxés were rightly imposed in respect 
of such sales under.the Madras General Sales Tax Act. f 


Our attention was invited to the decision of Krishnaswami Nayudu, J., in 
GS. No. 446 of 1947 on the Oziginal Side of this Court. One of the points that 
arose for determination there vas whether the imposition of sales tax was illegal 
on the ground that the sales did not take place within the Province. The question 
was argued on the basis that sale takes place where property in the goods passes 
and on that basis it was held bz the learned Judge that the property in the goods 
passed at Marma Goa and not in Madras and that, therefore, the imposition was 
illegal. But the contention naw raised by the Advocate-General was not put 
forward in that case and the decision is accordingly of no assistance in the deter: 
mination of the question now under consideration. : 
Counsel for the appellant sought to build an argument on the basis of the 
‘Madras Act XXV of 1947 which introduced Explanation (2) to the definition of 
sale of goods under the Act. It runs as follows : 


“ Explanation (2).—Notwithsianding anything to the contrary in the Indian Sale of Goods 
Act, 1930, the sale or purchase of an7 goods shall be deemed, for the purposes of this Act, to have taken 
place in this Province, wherever the contract of sale or purchase might have been made :— 
(a) if the goods were actually in this Province at the time when the contract of sale or purchase 
in respect thereof was made, or 
a aaa 
1. 196 U.S. 133: 49 L. Ed. 417 at 422. 3. (1952) 2 M.L.J. 353. 
2. 329 U. S. 69: gt L. Ed. 80 a: 95. : 
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(b) in case the contract was ‘for the sale or purchase of future goods by description, then, 
if the goods are'actually produced in this Province at any time after the contract of sale or purchase , 
in respect thereof was made.” č ' 


It was argued that this Explanation recognizes that under the Act as it stood 
prior to the amendment, thé question as to where the sale took place should be 
determined in accordance with the principles laid down in the Sale.of Goods Act 
and as the’ Explanation came into force only on gst January, 1948, it has to be 
ignored for the purpose of the present proceedings which relate to the assessment 
for the period from rst April, 1947 to 31st December, 1947. This argument pro- 
ceeds on the assumption that the object of the amendment was to effect a change 
in the law. That, however, is not necessarily the case. Explanations are inserted 
for removing doubts and declaring the law. Explanation (2) no doubt states that 
“ notwithstanding anything to the contrary in the Indian Sale of Goods Act, 1930,” 
the sale should be deemed to have taken place in this Province, wherever the con- 
tract of sale or purchase might have been made. But the Sale of Goods Act contains 
no provision that a sale takes place where a contract of sale or purchase takes place. 
There is not even a provision in the Aci as to where a sale takes place, even though 
there are provisions as to when property passes in the goods. Under the circumstances, 
it is more natural to construe the Explanation as enacted for removing doubts and 
not to effect a change in the law. Our conclusion accordingly is that the-word 
‘sale?’ in the Madras General Sales Tax Act must be understood in a popular 
sense and sales tax can be levied under the Act if the transaction substantially takes 
place within this Province, notwithstanding that the property in the goods does not 
pass within the State. 2 : 


A contention was raised that on this construction the Madras General Sales 
‘Tax Act would have extra-territorial operation affecting transactions concluded 
in other States and that it would, therefore, be ultra vires. The answer to this con- 
tention is furnished by the decision of the Privy Council in Wallace Brothers @ Co., Lid. 
v. Commissioner of Income-tax, Bombay?. There, a Company incorporated in England 
having its registered office there was carrying on business in India. The income-tax 
authorities in India acting under the provisions of the Indian Income-tax Act 
imposed a tax on the company not merely in respect of the income received in India 
but also of the income received in England. On the question whether the Indian 
Legislature was competent to tax the income received from England, the Privy 
Council observed : 


“ The resulting general conception as to the scope of income-tax is that, given a sufficient territorial 
xonnection between the person sought to be charged and the country secking to tax him, income-tax 
may properly extend to that person in respect of his foreign income.” ` : 

In’ Wadia v. Commissioner of Income-tax, Bombay*, the Gwalior Durbar was advan- 
cing large sums on mortgage of debentures over property in British India. The 
question was.whether interest received by the Durbar at Gwalior was assessable 
to income-tax. The assessee contended that section 42 (i) of the Income-tax Act 
under which the assessment was sought to be made was extra-territorial in its oper- 
ation and threfore, ultra vires of the Indian Legislature. It was held by the majority 
that on the facts there was sufficient connection to clothe the Indian Legislature 
` with competence to impose the tax and that, therefore, the assessment was not 
illegal. In Commissioner of Taxation v. Kirk®, the question arose with reference to ores 
extracted in New South Wales and sold as finished products outside the State. “The 
sale proceeds were realised outside the State. The State of New South Wales sought 
to levy income-tax on the pr. fits made on such sales. The Privy Council held 
that it was within the competence of the Legislature of New South Wales to impose 
tax even though the profits were received outside the State, as part of the process 
was within ‘the State. In International Harvester Company of Canada, Lid. v. Provincial 
` Tax Commission4, the Privy Council after quoting with approval the above decision 


r. (1948),2 M.L.J. 62: L.R. 75 LA. 86: 1948 F.C.R. r21 (F.C.). 
71948) F.L. J. 32 at 36 (P.C.). 3: (1900) A. C. 588. 
2. (1948) 1 M.L.J. 335: (1949) F.L.J. 18: 4. (1949) A. C. 36. 
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observed that “ regarding proft’as arising solely at the place of sale” is fallacious. 

Vide also the decision of this Court in Vakkan v. Province of Madras’. On these 

authorities, the attack on the Madras General Sales Tax Act on the ground that 
it is extra-territorial in its operation must fail. 
In the result, this appeal fails and is dismissed. P 

Rajâmannar, C. J. :—I agree. ; 

t 
KS. ' —— ` Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 


(Special Original Jurisdiction.) 


c 


PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. Justice VENKATA- 
RAMA AYYAR. ic: ee 


V. M. Syed Mohamed & Company > i .. Petitioner in W.P. 
; No. 2% of 1952. 
L. M. S. Sadak Thamby & Company : *.. Petitioner ‘in W.P. 


No. 43 of 1952. 
o. : 
1. The State of Madras represented by the Secretary to) 


Government, Revenue Department, Fort Saint George, | 
Madras m f Respondents in both. 
2. The Assistant Commercial Tax Officer, Eluru a A 


Madras General Sales Tax Act (IX cf 1939) and the Turnover and Assessment Rules—Constitutional validity 
—Person not availing remedies open under the Act to question the liability to pay tax—If can raise question in a 
writ petition—Pleas that are open in wrt petition. 


P The Madras General Sales Tax Act which creates the liability to pay tax on sales also cénstitutes 
Tribunals for determining the amount payable under the Act. and such determination has to be made 
after notice to the assessee and it is open to appeal and further revision. Where the assessees were 
duly served with notice under the Act and had ‘ample opportunity of putting forward before the 
Tribunals all contentions based on the provisions of the Act or the Rules thereunder but did not 
avail themselves of it, they cannot Le permitted to put forward in a writ petition questioning the 
validity of the Act or Rules the contentions which were available to them before the Tribunals. The ° 
only pleas that will be open to them in the writ proceedings are those which could not have been 
urged before the Tribunals. Such for example will be the plea that the Act is ultra vires; such a 
plea could not obviously be entertained by the Tribunal which owes its very existence’ to the’ Act. 
Where tax is determined after notice to the assessees it js not repugnant to rules of natural justice to 
provide that the validity of assessment shall not be questioned at the stage of realisation of the tax. 
‘The provision in section 16-A of the Sales Tax Act is analogous to the rule which’precludes the judg- 
ment-debtors from putting forward at the stage of execution of a decree defences that were open 
to them in the suit itself. The contention that_section 16-A is opposed to natural justice must be 
rejected. s 2 ` 
Entry 48 in the Provincial List, Government of India Act, 1935, is of sufficient amplitude to 
authorise the levy of a tax on purchases and Madras Act IX of 1939 is intra zires the powers of the 
Madras Legislature. A - : 


: It cannot be said that the power entrusted to the rule-making authorities under the Madras. 
Sales Tax Act is unconstitutional de-egatioh. It is impossible to hold that there is any abdiéation 
by the Madras Legislature of its furctions in favour of the rule-making authority. In fact.under 
section 3 (4) the rules were required to be placed before the Legislative Assembly and they are to 
‘come into force only after they were approved by a resolution of the Assembly. Madras Sales Tax 
Act and the rules thereunder are not open to challenge on the ground of unconstitutional delegation. 


The burden of establishing that the impugned provisions of the Act offend Article 14' of the 
‘Constitution is on the petitioners. I: is not sufficient for the petitioners to argue that on the face of 
the Act it does not appear that there is any difference between trade in untanned hides and skins 
and other trades in which purchasers.are not taxed. ‘The presumption which the law raises in favour 
of legislative classification can be’invoked. It is competent to the Legislature to select some com- 
modities and impose tax on them and such imposition is not open to attack on the ground that it is 

‘not made on all commodities. A law imposing a tax only on the sale of hides and skins and making 
the, purchaser liable therefor could not be challenged under Article 14 of the Constitution on the 
ground that the purchasers of other commodities were not also taxed. - A law. of taxation made appli- 
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cable to all purchasers in the same trade (hides and skins) is not open to attack under Article 14. 
[Validity of the rules considered in detail.] _ 


The provisions of the Madras General Sales Tax Act and the rules except rule 16 (5) are inira ` 
vires and valid and not obnoxious Article ‘14 of the Constitution. 

W.P. No. 21 of 1952.—Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue a Writ of Certiorari 
-calling for the records relating to Calendar Case No. 88 of 1951 on the file of the 
Court_of Sub-Divisional Magistrate, Eluru and to declare that the sales tax and 
assessment imposed on the petitioner therein is illegal and to quash the order therein. , 


W.P. No. 41 of 1952.—Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue a Writ of Certiorart 
calling for the records relating to Calendar Case No. go of 1951 on the file of the 
Court of the Honorary Special First Class Magistrate, of Eluru and quash the order , 
therein and to declare that the sales tex and assessment imposed on the petitioner, 
the subject-matter of the said Calendar Case No. go of 1951 is illegal. . 


K. V. Venkatasubramania Ayyar, K. Rajah Iyer and G. Venugopalachari for Petitioners" 


The Advocate-General (V. K. Thirsvenkatachari) and V. V. Raghavan for the 
Government Pleader (P. Satyanarayana Raju) on behalf of the Respondents, 


The Judgment of the Court was delivered by ; 

Venkatarama Ayyar, J—W.P. Nos. 21 and 41 of 1952.—These writs raise the 
question of the validity of the Madras General Sales Tax Act, IX of 1939,, 
and of the Turnover and Assessment Rules, 1939, framed thereunder hereinatter 
called the Rules. ‘The petitioners in Writ Petition No. 21 of 1952 are doing 
business as tanners in Eluru. The course of business is that they purchase raw 
hides and skins and tan them in their own tannery. They hold a licence - 
as tanners under the Act. Under rule 15, -they were submitting monthly 
returns of hides and skins purchased by them for the purpose of tanning, in 
form No. A-4 and an order was passed on 23rd February, 1951, on the 
basis of these returns determining the. tax payable at Rs. 10,180-7-3. Payments 
amounting to Rs. 4,790-13-0 had been made by the petitioners towards 
the amount of the tax and for the balance Rs. 5,389-10-3 remaining payable, a 
demand was duly made by notice under rule 15 (4). No appeal was taken against 
the order of assessment and it has become final. Nor was any action instituted 
to contest its validity. The tax not having been paid, the Commercial Tax Officer 
instituted proceedings under section 15 (b) of the Act for the recovery of the amount. 


D 


‘The section so far as it is material runs as follows : 


* Any person who fails to pay within the time allowed, any tax assessed on him, or any fee due 
from him) under this Act shall, om conviction by a Presidency Magistrate or a Magistrate of the first 
class, be liable to a fine which may extend to one thousand rupees, and in the case of a conviction 
under clause (b), the Magistrate shall specify in the order the tax, fee or other amount, which the 
person convicted has failed or evaded to pay or has wrongfully collected, and the tax, fee or amount 
so specified shall be recoverable as if it were a fine.” : g“ 
‘These proceedings are now pending before the Honorary Special First Class Magis-. 
trate, Eluru, as C.C. No. 83 of 1951. The petitioners have taken out this writ for 
quashing: these proceedings on the ground that the Act and the Rules and the 
assessment made thereundez are void and that the prosecution is illegal. 


In Writ Petition No. 41 of 1952, the facts are similar. The petitioner is a 
licensed tanner of hides and skins doing business at Eluru. He sent monthly returns 
of hides and skins purchased for tanning in form No. A-4 and on the basis of these 
returns, an order was passed on 23rd February, 1951, determining the tax payable 
by him at Rs. 4,407-7-0. After deducting Rs. 1,805-3-4 which had been paid by 
the petitioner towards the amount of the tax, there was a balance of Rs. 2,602-3-8 
remaining payable by him and a notice of demand for this amount under rule 15 
(4) was duly’ served on him. The order of assessment was not taken in appeal 
and has become final. Nor was'any action filed contesting its validity. Default 
having been made in the payment of the tax, proceedings were taken for its recovery 
under section 15 (b) of the Act. ‘These proceedings are now pending before the 
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Honorary First Class Magistrate, Eluru, as C.C. No. go of 1951. The présent writ 
has been filed for quashing those proceedings on the ground that the Act and the 
"Rules and the assessment made thereunder are all void and that the prosecution 
is, therefore, illegal. ` ; 


It is necessary, to begin with, to define what contentions are open to the peti- 
_tioners in these proceedings. The Madras General ‘Sales Tax Act which creates. _ 
the liability to pay tax on sales also constitutes Tribunals for determining the amount. 
payable under the Act and such determination has to be made after notice to the 
assessee and it is open to appeal and further to. a revision. The petitioners were 
duly served with notice under the Act and had ample opportunity of putting forward 
before the Tribunals all contentions based on the provisions of the Act or the Rules. 
Not having done so, they cannot be permitted to put forward in these proceedings 
contentions which were available to them before the Tribunals. The only pleas. 
that are now open to them are those which could not have been urged before the 
Tribunals. Such, for example, would be the plea that the Act is ultra vires : such 
a plea could not obviously be entertained by a Tribunal which owes its very existence 
to the Act. Mr. K. V. Venkatasubramania Ayyar, the learned Advocate who 
appeared. for the petitioners, did not contest this position. But he argued that 

even on this basis section r6-A should be declared void. It runs as follows’: | 

“ The validity of the assessment cf any tax, or of the levy of any fee or other amount, made 
under this Act, or the liability of any pe-son to pay any tax, fee or other amount so assessed or levied 
shall not be questioned in any Criminal Court in any prosecution or other proceeding, whether 
ander this Act or otherwise.” . 
The` contention is that the section prevents petitioners from showing that they 
are not liable to be taxed under the Act and is, therefore, opposed to rules of natural 
justice. There would have been substance in this objection, if the petitioners 
had been denied an opportunity of contesting the claim before an order of assess- 
ment was made. But where, az here, the tax is determined after notice to the 
assessees, it is not repugnant to rules of natural justice to provide that the validity 
of assessment shall not be questioned at the stage of realisation’ of the tax. The 
provision is analogous to the rul= which precludes judgment-debtors from putting 
forward at the stage of execution of a decree defences that were open to them, in 
the suit itself. The law on the subject is thus summed up by Rottschaefer ‘in his 
work on Constitutional Law at pzge 686.: a 

“The general rule is that due prccess requires that the tax-payer be accorded an opportunity 
to be heard at some stage iñ the proceedings. before his liability is irrevocably fixed with respect to 
all matters the ascertainment of which -:nvolves the exercise of such administrative or quasi-judicial 
functions, so far as those matters affect zhe existence or extent of his liability. Vide Turner v. Wadel, 
and again ` + 

“ A tax-payer who fails to take advantage of the opportunity to be heard accorded him, loses 
his right to object to an assessment made against him.” Vide Chicago M.St. P. © P. R. Ço., v. Risty? 
and McGregor v. Hogan?. It isalso well-settled in America that where the-assessment 
is not otherwise open to objection, laws which provide for their recovery in a speedy 
and summary manner are noz liable to be assailed as unconstitutional. In Stale 
Railroad Tax Cases* the Court observed_; ; 

“ Tt is a wise policy. It is founded in the simple philosophy derived from the experience of ages. 
that the payment of taxes has to be enforced by summary and stringent means against a reluctant 


and often adverse sentiment and to do this successfully other instrumentalities and often (sic, other) 
modes of procedure are necessary than those which belong to Courts of Justice.” 


In Springer v. United States® the Caurt stated : 


“ The prompt payment of taxes is always important to the public welfare. It may be vital to. 
the existence of the Government: Tae idea that every tax-payer is entitled to the delays of litigation 
sis unreasonable. If the laws here in question involve any wrong or unnecessary harshness it was for 
Congress or the people who make the Congresses to see the evil was corrected. ‘The remedy does not 
lie with the judicial branch of the Government. hs ‘sf 
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The contention that section 16-A is opposed to natural justice must, therefore, be 
rejected. o Z 

Mr. K. V. Venkatasubramania Ayyaj urged that the Madras General Sales. 
Tax Act was void on the following grounds : 


(1) The Provincial Legislature ha | no power under the Goverpment of 


India Act of 1935 to enact a law imposing a tax on purchasers. 


(2) The liability to pay a tax on sales is thrown on the purchaser not by the 
statute, but by the Rules. This is an unconstitutional delegation by the Legislature 
ofits functions to the executive and the imposition of the tax is accordingly illegal. 


(3) The Act has become void under Article 14 of the Constitution as it singles 
out for taxation purchasers in some trades and is, therefore, discriminatory. 


(4) The Rules framed under the Act are inconsistent with the provisions 
enacted in the body of the Act and are void. Before dealing with these contentions, 
it will be convenient to set out the relevant provisions of the Act.. The preamble 
to the Act declares that the object of the enactment is “ to provide for the levy 
of a general tax on the sale of goods in the Province of Madras ”. Section 2 (b) 
defines a “ Dealer ” as a person who carries on the business of buying or selling 
goods. ‘Sale’ is defined in section 2 (b) as meaning every transfer of the property 
in goods by one person to another in the course of trade or business. Section 2 (i) 


defines ‘ turnover’ as the aggregate amount for which goods are either bought or - 


sold by a dealer. Section 3 which is the charging section runs are follows : 


Section 3 (1) “ Subject to the provisions of this Act, (a) every dealer shall pay for each year a 
tax on his total turriover for such year and (b) the tax shall be calculated at the rate of three pies for 
every rupee in such turnover.” ` 


Sub-clauses (4) and (5) run as follows : 


“ (4) For the purposes of this section and the other provisions of this Act, turnover shall be 
determined in accordance with such rules as may be prescribed: Provided that no such rules shall 
come into force unless they are approved by a resolution of the Legislative Assembly. 


(5) The taxes under sub-séctions (1) and (2) shall be assessed, levied and collected in such. 
manner and in such instalments, if any, as may be prescribed : Provided that—(i) in respect of the 
same transaction of sale, the buyer or the seller, but not both as determined by suck rules as may be 
prescribed, shall be taxed ; (ii) where a dealer has been taxed in respect of the purchases of any goods. 
in accordance with the rules referred to in clause (i) of this proviso, he shall not be taxed again in 
respect of any sale of such goods effected by him.” 


Section 5 fvi) is as follows : 


E 


“ Subject to such restrictions and conditions as may be prescribed, including conditions as to- 
licences and licencé fees, the sale of hides and skins, whether tanned or untanned, shall be liable to 
tax under section 3, sub-section (1), only at such single point in the series of sales by successive dealers. 
as may be prescribed.” 


Now to take up the first contention, the argument of the petitioners is that 
under the Government of India Act of 1935 which was the Constitution Act in 
force when the Madras General Sales Tax Act was enacted, the Provincial Legis- 
lature was not competent to impose a tax on purchasers. The power to legislate 
on this subject was conferred by Entry 48 in the Provincial List which runs as 
follows : = 


“ Taxes on the sale of goods and cn advertisements”. The argument on 
behalf of the petitioners is that the words ‘ tax on the sale of goods” in this Entry 
should be construed as meaning tax on the act of selling of goods and on that cons- 
truction, the Legislature had no power to impose a tax on the act of purchasing, 
of goods. Support for this contention is sought in the change in language in Entry 


54 in the State List of the Constitution of India, 1950, which corresponds to Entry” 


48 of the Provincial List of the Government of India Act, 1935. Entry 54 isin these: 
terms: “ Taxes on the sale or purchase of goods other than newspapers’. It is. 
argued that the change in the language proceeds on a recognition that ‘sale’ in. 
=ntry 48 does not include ‘ purchase’ and that, therefore a tax on purchasers was. 
deyond the legislative competence of the Provincial Legislature. 
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The words ‘ sale of goods’ import in their ordinary sense a transaction which 
results in change of ownership from one person to another. That must, by its very 
nature, be a bilateral transaction, with a seller on the one hand and a purchaser 
on the other.” It is only when there is a contract to which both are parties that there ` 
can: be a sale. A power to tax sale of goods is, therefore, in reality a power to tax 
the transgction and the power to tax the transactions carries with it the power to 
tax either party thereto. Ir Madras Province v. Boddu Paidanna & Sons’, in dis- 
cussing the scope of Entry 48, Gwyer, C.J., observed as tollows : 

“ The tax on the sale of goodswhich the Act assigns exclusively to the Provincial Legistature is 
2 tax levied on the occasion of the sele =f goods.” 

This construction accorés with the views generally held by text-writers on the 
subject who treat taxes imposed on purchasers as sales tax and express the view 
that though the tax might in the first instance be levied on the seller or purchaser, 
that might not be its ult:mate incidents. Thus Dalton observes : “ A tax on sales or 
on turnover is only a tax on the commodities sold or turned over (vide Principles 
of Public Finance, 15th Edition, page 40) ; and again” it makes no essential 
difference whether the tax is legally imposed on buyers or sellers, though this. 
may affect the length of time which will elapse before the process of shifting the 
direct money burden, or part of it, from one side to the other is completed. Every 
tax tends, for a time, to “ stick to where it falls”. Hicks on Public Finance has 


the following : : 

“ The other big group of taxes which we have to consider is that consisting of the so-called gross 
incometaxes, turnover taxes and general sales-taxes........---- The British War-time purchases 
tax, however belongs essentially to the same class of tax........--.+ Whatever that may be called 


and whatever the differences of detail. these taxes are essentially similar in effect. They are regarded 
by purchasers as additions to costs and are added to selling prices.” ` j 

In the Encyclopædia of the Social Sciences by Messrs. Saligman and Johnson, 
Vol. 13 at page 517, the nature and scope of the sales tax are thus described : 

“ Sales taxes may be imposed ~pon total receipts, with deductions for returns, allowances and 
possible other items; upon the individual transaction ; upon the privilege of conducting, business, 
which is supposedly measured by sales; upon sales in general; or upon specified types of sale. 
Not only different jurisdictions but aso the same jurisdiction may employ varying basis of taxation. 
Taxes may be collected from vendors in general or fram a certain class or classes of vendors. Custo- 
marily the vendor rather than the vendee is liable for taxation, although both may be held respon- 
sible for proper payment of the tax. À g : 

Findlay Shirras in his work on the Science of Public Finance (Volume 2, page 

612) observes that in France,-Doctors, Lawyers, and other professional men are 
-exempted from sales tax for the reason that the tax was always shifted to the con- 
sumer and therefore, it was impolitic to tax professional men with businessmen ”. 
Vide also Ratner on Amerizaz Taxation; page 404, where it is stated that there 

was agreement among economists “ that the sale tax under normal conditions would 

be shifted to the consumers”. ‘These passages clearly show that the words “ sales 

tax? are generally understood as importing a tax on the occasion of sale, that ït is 


- immaterial whether it is collected in the first instance from the sellers or the pùr- 


chasers, for, eventually it would be passed on to the consumers, and that in either 
- case it would be a tax on sales. It is in this sense that the words’ ‘ tax on sales” 
would appear to have been used in Entry No. 48. It is to be particularly remem- 
bered that it is a Constitution Act that has to be interpreted and “ in interpreting 
a constituent or organic statute, that construction most beneficial to the widest 
amplitude of its powers must be adopted”. Vide British Coal Corporation v. The 
King? and “ that a Constitution must not be construed in any narrow and pedantic 
sense ”. Vide James v. Commonwealth of Australia®. It would be in accordance 


with these principles to hold tzat Entry No. 48 in the Provincial List is of sufficient 
amplitude to authorise the levy of a tax on purchasers and that the Madras Act IX 
of 1939 is intra vires of the powers of the Madras Legislature. 

` ' (2) It is next contended. that even if the Legislatùre had under Entry 48 
the power to tax either the sel-er or the purchaser, the decision to tax either the one 
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or the other is a legislative act and that mast be taken only by the Legislature and 
cannot be delegated to the Administration. .It will be remembered that with 
reference to hides and skins, section 5 (vi) did not itself impose a tax on the pur- 
chaser, but it left it to the Rules to determine on which point in the series of sales 
by successive. dealers the tax should be levied. It is under Rules 4 and 16 that 
the liability to pay the tax is thrown on the purchaser. ` Rule 4 is as follows, : 


Rule 4 (1). “ Save as provided in sub-rule ¢2) the gross turnover of a dealer for the purposes 
of these rules shall be the amount for which goods axe sold by him. 


(2) In the case of the undermentioned goo& the gross turnover of dealer for the purposes of 
these rules shall be the amount for which the goods are bought by him. : 


(a) groundnut, 

(b) cashew, 

(c) untanned hides and skins bought by a licensed tanner in the Province, and 

(d) untanned hides and skins exported outede the Province by a licensed dealer in hides or 


a 


skins. 
Rule 16 runs thus :— 


Rule 16 (1) In the case of hides and skins the tax payable under section 3 (1) shali be levied in 
accordance with the provisions of this rule. ; 


(2) No tax shall be levied on the sale.of untanned hides or skins by a licensed dealer in hides 
or skins except at the stage at which such hides or skins are sold to a tanner in the Province or are 
sold for export outside the Provinze. 


(i) in the case of all untanaed hides or skins sold to a tanner in the Province, the tax shall be 


levied from the tanner on the amount for which th- hides or skins are bought by him. - 


(ii) In the case of all untanned hides or skiss which are not sold to a tanner in the Province, 
but are exported outside the Province, the tax shall be levied from the dealer who was the last dealer 
not exempt from taxation under section 3 (3) who buys them in the Province, on the amount for 
which they were bought by him. í 


(3) Sales by licensed dealers of hides or skins vhich have been tanned within the Province shall 
be exempt from taxation provided that the hides oz skins have been tanned in a tannery which has 
paid the tax leviable under the Act. If such hides or skins have been tanned in a tannery which is 
exempt from taxation under section 3 (3), the sale of such hides or skins shall be liable to taxation as 
under the next sub-rule below dealing with hides oz skins tanned outside the province. 


(4) Sales by licensed deale-s in hides or skins which have been tanned outside the Province 
shall be exempt from taxation except at the stage of sale by the dealer who is the first dealer not 
exempt from taxation under secticn 3 (3) who sells tnem within the province. The tax shall be levied 
from such dealer on the amount foe which he sells-such hides or skins. 


(5) Sale of hides or skins by dealers otker then licensed dealers in hides or skins shall, subject 
to the provisions of section 3, be liable to taxation vn each occasion of sale.” 

It is argued on behalf of the petitioners that under Article 265 “ No tax shall 
be levied or collected excep: by authority of law ”, that it was the Legislature alone 
that was competent to impose a tax and th= delegation of this function to the Admi- 
nistration was unconstitutional. Reliance was placed upon the decision of the 
Court of Appeal in Attorne?-General v. Wils United Dairies, Limited’. In that case 
the facts were that a Food Controller, acting under The Defence of Realm Acts and 
Regulations imposed a tax of two pence per gallon of milk as a condition for the 
issue of a licence to purchase milk in a certain area. The Regulation conferred a 
power on the Controller to issue orders for regulating the production, manufacture, 
distribution, supply, sale, etc., of milk and milk products. But no power was granted 
for imposing any charges. In holding that the impost was illegal, the Court of 
apppeal observed that no tax could be levied, unless it is authorised by the Parlia- 
ment and there being no such authority in the Defence of Realm Acts and Regu- 
lations, the levy was illegal. The following observations of Atkin, L.J., may be 


quoted : ; 


“ In these circumstances, if an officer of the Executive seeks to justify a charge upon the subject 
made for the use of the Crown (which includes all -he.purposes of the public revenue) he must shows. 
in clear ternis, that Parliament nas authorised the particular charge. The intention of the Legis- 
lature is to be inferred from the language used ana the grant of powers may, though not expressed, 
have to be implied“ds necessarily arising from the words of a statute........ I am clearly of opinion 

x } 
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that no such powers, and indeed no powers at all, of imposing of any such charge are given to the 
Minister of Food by the statutory provisions on which he relies.” 


This decision was affirmed on appeal by the House of Lords (vide 
Attorney-General v. Wills Uniied Dairies, Limited). It will be seen that the 
question discussed here was not the validity. of delegated legislation but the - 
existence af any legislation, Cirect or delegated, authorising the imposition of a 
tax. Neither the decision nor the observations quoted above are, therefore, of 
much assistance in the present case, there being clear and express imposition of tax 
under the Madras Act IX of 1939. On the other hahd, there is an observation in the 
judgment of Bankes; L.J., bearing more die tly on the point now under considera- 
tion. He stated: “ It is corceivable that Parliament, which may pass legislation 
requiring the subject to pay money to the Crown may also delegate its powers of 
imposing such payments to the executive.” A direct decision on the point is the 
one reported in Powell v. Apollo Candle Company, Limited®. Under Section 133 of the 
Customs ‘Regulation Act of 1879, the Legislature of New South Wales had confer- 
red a power on the Governor to impose a tax on certain articles of import. Ona 
question as to whether the delegation of the powers of taxation to the Governor by the 
Legislature was legal, the Privy Gouncil observed as follows : ‘ 

- “Itis argued that the tax in quest.on has been imposed by the Governor and not by the Legis- 
lature who alone had power to impose it. But the duties levied under the Order-in-Council are 
really levied by the authority of the Act under which the Order is issued. The Legislature has not 
parted with its perfect control over the Governor, and has the power, of course, at any moment, of 
withdrawing or altering the power which they have entrusted to him. In these circumstances, 
Their Lordships are of opinion that the judgment of the Supreme Court was wrong in declaring 
section 133 of the Customs Regulation Act of 1879 to be beyond the power of the Legislature.” 

We may now turn to the American authorities cited by the petitioners. In Panama 
Refining Company v. Ryan®, a Congressional Legislation conferred on the President 
. power to prohibit the. transportation of ‘hot oil’ in inter-state and foreign commerce. 
The Act contained no definition of the circumstances or conditions under which 
this power could be exercised. In striking down the Legislation as unconstitutional 
delegation, Hughes, C.J., observed as follows : : : 


“ The Congress manifestly is not permitted to abdicate, or to-transfer to others, the essential 
legislative functioning with which it is hus vested. Undoubtedly legislation must often be adapted 
to complex conditions involving a host of details with which thé national Legislature cannot deal 
directly. The Constitution has never been regarded as denying to the Congress the necessary 
resources of flexibility and practicalizy, which will enable it to perform its function in laying down 
policies and establishing standards, while leaving to selected instrumentalities the making of subordi- 
nate rules within prescribed limits ard -he determination of facts to which the policy as declared by 
the Legislature is to apply. Withou= capacity to give authorisations of that sort we should have the 
anomaly of a legislative power which in many circumstances calling for its exertion would be but a 
futility. ‘But the constituent recognitior. of the necessity and validity of such provisions, and the wide 
range of administrative authority which has been developed by means of that, cannot be allowed to 
obscure the limitations of the author_ty to delegate if our constitutional system is to be maintained.” 


In Schechter v. United States’ a.Congress Legislation provided that certain 
trade groups should have the power to frame “a code of fair competition ” and 
that on approval by the President, it should have the force of law. This was held 
to be an unconstitutional delegation because the Act contained no definition of ‘fair 
competition’ and in the worcs of Justice Cardozo: 

“ the delegated power of legislation which has found expression in this Code is not canalised within 
banks that keep it from overflowing. It is unconfined and vagrant.” 


It is unnecessary to examine other American authorities bearing on the subject. 
The law is well-settled and mzy be summed up in two propositions ; (1) the enun- 
ciation of policy is a matter exclusively within the competence of the Legislature 
and incapable of delegation to otier bodies. (2) It is not unconstitutional ‘to entrust 
to special bodies the carrying out of the policies declared by the Act and for that 
purpose to clothe them with authority to frame regulations within the framework 
of the Act. Simple as are these propositions as statements of law, in their practical- 
eo ot 


1. 38T.L.R. 780. ~ + - = 3, 79 L. Ed. 446 (459). : 
2. (1885) 10 A.C. 282. E 4. 295 U.S. 495 : 79 L. Ed. 1570. 





` 
IT) SYED MOHAMED & CO., v. STATE OF MADRAS (Venkatárama Ayyar, J.). - 695 
application they present complicated problems. It was observed by Marshal, C.J., 
in Wayman v. Southard! that . , 

, _“ the line has not been exactly drawn which separates those important subjects which must be 
entirely regulated by the Legislature itself from those of less interest in which a general provision 
may be made and power given to those who are to act under such general provisions to fill up the 

etails.” ° 

And the course of decisions has been to limit the region of the legislative policies 
within the narrowest bounds and enlarge the area which can be left to be adminis- 
tered by other bodies. Willis in his work on Constitutional Law at pages 1 36-137 
remarks : 


“Tt is a dogma (in harmony with ‘our definition) that legislative power cannot be delegated 
either to other branches of the Government or to independent boards or commissions or even back 
to the people ; but the rule of the dogma has so many exceptions that it is difficult to decide whether 


the dogma or the exceptions state the true rule.” 
One of those exceptions is legislation entrusting to outside bodies the power 
to fix rates. Authority in America is uniform that such legislation is not invalid 


. as constituting delegation of legislative power. In Oregan R. and Nav. Co. v. Camp- 


x 


bell?, the question was whether a provision under the statute conferring upon a 
commission the power to fix the rates was valid. In upholding the enactment, 
the Court observed : iy 
“ The Legislature has delegated tu the commission the duty of fixing rates, which it does in aid 
of legislative action, or as an auxiliary to the exercise of the legislative functions. This the authorities 
all sanction as falling within the legislative power. There can exist no valid objection to conferring 
such authority upon an administrative board.” g ği 
Vide also Georgia R. & B.K.G. Co. v. Smith? and United States v. Illinois Central 
Railroad Company*. In J. W. Hampton, Jr. & Co. v. United States® a Congress 
Legislation had authorised the President to impose on articles of import such duty 
as he might determine with the aid of advisers. This provision was impugned as 
unconstitutional delegation. This ccntention-was repelled and it was held that 
it was within the competence of the Legislature to assign the work of fixing rates to ` 
administrative bodies. Thus, even according to the principles established in Ameri- 
can decisions, the power entrusted to the rule-making authorities under the Madras 
Act cannot be held to be unconstitutional delegation. : i 
The question how far the Indian Legislature was, competent to delegate its 
powers to other bodies was considered by the Privy Council in The Empress v. Burah® 
and in The King Emperor v. Benoari Lai Sarma’ and the decision was that such dele- 
gation was valid. In Jatindra Nath Gupta v. The Province of Bihar® a majority of 
judges held that the proviso to section 1 (3) of the Bihar Maintenance of Public 
Order Act was ultra vires the powers of the Bihar Legislature as amounting to un- 
constitutional delegation of power. The question was again considered in Ref- 
erence under Article 143 of the Constitution of India? and the decision of the majority 
was that the laws in question were not bad on the grounds that there was delegation 
of legislative powers. Fazl, Ali, J., summed up the conclusions as follows : 


“ (1) The Legislature must normally discharge its primary legislative function itself and not 


through others. , 

(2) Once it is established that it has sovereign powers within a certain sphere, it must follow 
as a corollary that it is free to legislate within „that sphere in any way which appears to it to be the 
best way to give effect to its intention and policy in making a particular law, and that it may utilise 
any outside agency to any extent it finds necessary for doing things which it is unable to do itself 
or finds it inconvenient to do, tn other words, it can do everything which is ancillary to and neces- 
sary for the full and effective exercise of its power of legislation. 

(3) It cannot abdicate its legislative functions, and therefore while entrusting power to 
an outside agency, it must see that such agency acts as a subordinate authority and does not become a 


parallel Legislature. : 
? 





I. 23 U.S. 43 : 6 L. Ed. 253 at 263. 172 (P.C.). 

2. 230 U.S. 525 : 57 L. Ed. 1604. i 1945 F.L.J. 1. 

3. 128U.S.174: 32 L. Ed. 371. _ 8. (1949):2 MLL.J. 356: 1949 F.LJ. 225 
4. 291 U.S.457 : 78 L.Ed. gog. (F.G.). , s 

5. 276 U.S. 394 : 72 L. Ed. 624. 9. (1951) S.C.J. 527. 

6. (1878) L.R.'5 L.A. 178: LLR.4 Cal ; , 
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(4) Therefore, there are only two main checks in this country on the power of the Legislature 
to delegate, these being its good sense and the’principle that it should not cross the line beyond which 
delegation amounts to ‘ abdication ard self-effacement*.”” 


Patanjali Sastri, J., as he men was expressed the view that the Legislature had 
the power to delegate even legislative functions, unless such a delegation was prohi- 
hited by the Constitution and tzat 


“ the Courts in this country cannzt strike down an Act of Parliament as unconstitutional merely 
because Parliament decides in a particular instance to entrust its legislative power to another in whom 
it has confidence, or, in other words, to exercise such power through its appointed instrumentality, 
however" repugnant such entrustment may be to the democratic process. What may be regarded 
as politically undesirable is constizutionally competent.” 


Mukherjea, J., observed : a 


* Provided the legislative policy -s enunciated with sufficient clearness or a standard laid down 
the Courts cannot and should not interfere with the discretion that undoubtedly rests with the Legis- 
lature itself'in determining the extent 2f delegation necessary in a particular case.” 

Das, J., stated the position as follows :— 7 

“ If what the Legislature does is legislation within the general scope of the affirmative words 
‘which give the power, and if it viole-es no express condition or restriction by which that power is 
limited,. then it is not for the Court t> enquire further or to enlarge constructively those conditions 
or restrictions ; that while the LegisEture is acting within this prescribed sphere that is, except as 
hereinafter stated, no degree of or limit to its power of delegation of its legislative power, it being 
for the Legislature to determine haw ‘ar it should seek the aid of subordinate agencies and how long 
it shall continue them and it is not for the Court to prescribe any limit to the Legislature’s power of 
delegation, and that the power of de-egation is, however, subject only to the qualification that the 
Legislature may not abdicate or cffæe itself, that is to say, may not, without preserving its own 


capacity intact, create and endow with its own capacity a new legislative power not created 6r autho- 
rised by the Act to which it owes ite own existence.” 

Bose, J., held that the principles laid down in The Empress v. Burah? as to the 
limits of valid delegation of legiziative power were applicable to delegation of powers 
under the Constitution. : 

Applying these principles -t is impossible to hold that there is any abdication 
by the Madras Legislature cf its functions in favour of the rule-making authority. 
In fact under section 3 (4) me Rutes were required to be placed before the Legis- 
lative Assembly and they are to come into force only after they were approved 
by a resolution of the Assembly. In accordance with this provision the Rules. 
were first published on 18th ful ;, 1939, for eliciting public opinion, On 3rd August, 
.1939, they were laid before the Assembly and the proceedings of the House show 
‘that there was considerable debate over the provisions. After they were approved 
the Rules were again published on 12th September, 1939 and actually came into: - 
force on 1st October, 1939. Mr. K. V. Venkatasubramania Ayyar argued that the 
-resolutions of the Legislative Assemblies have not the force of laws and that there- 
-fore, the Rules must-be judged on their own merits. That indoubtedly isso. Vide 
Dicey on Law of the Constitu-ion, gth Edition, page 55 and the authorities cited 
there. But the question now Żs not whether the Rules have independent force as 
a piece of legislation, but whether the Legislature has, in leaving the matter to be 
determined by the rule-makinz authority, abdicated its functions. The fact that 
the Rules are to come up for consideration before the House and that they are to 
come into force only after zhey are approved by a Resolution of the House are 

sufficient to repel the contenticn that there has been abdication by the Legislature. 
The following observations occurring in the judgment of Fazl Ali; J., in Ref. under 
‘Article 143 of the Constitution of Idia? may be quoted s 
“ Tt may also be stated that in England ‘ delegated legislation ” often requires the regulations or 
provisions made by the delegate authe-ity to be laid before the Parliament either in draft form or with 
the condition that they are not to operate till approved by Parliament or with no further direction. 
The Acts before us-are—certainly_ofen. to the comment that this valuable safeguard has not been 
observed, hut it seems to me that kowever- desirable the adoption of the safeguard and other safe- 
guards which have been suggested from time to time may be, the validity of the Acts, which has to be 
determined on purely legal consideracions cannot be affected by their absence.” . 


eo :])h 0 see _ ——  _ _ _ _— a eee 


1. (1878) L.R.5 LA. 178 | LLR. 4 Cal. 2. (1951) S.C.J. 527 (581). 
172 (P.C.). ' ' i 


1] SYED MOHAMED & CO. v. STATE OF MADRas (Venkatarama Ayyar, J). 607 


In Re George Edwin Gray1, there was a war-time legislation conferring on the 
Governor wide powers of issuing Orders-ir-Council. By virtue of this power, the 
Governor issued certain Orders in-Council and they were approved by a resolution 
of the House. In dealing with the effect of this resolution the Chief Justice 


observed : . 


.“ There are obvious objections of a political character to the practice of executive legislation ` 
in this country because of local conditions. But these objections should have been urged when the 
regulations were submitted to parliament for its approval, or better still when the “ War Measures. 
Act” was being discussed. Parliament was the delegating authority, and it was for that body to 
put any limitations on the power conferred upon tke executive. I am not aware that the authority 
to pass these regūlations was questioned by a vote -n either House.” 


Anglin, J., observed as follows at page 18g :— 


“ The fact that in the present casc a resolution was adopted by both Houses of Parliament approv-- 
ing of the Orders-in-Council, while it does not add anything to their legal force as enactments, makes 
it abundantly clear that no attempt was made in tkis instance to take advantage of the powers con- 
ferred by section 6 of the “ War Measures Act” to pass legislation without the concurrence and 
approval of parliament.” 

In the present case, what the Legisla-ure has done is merely to authorise the- 
rule-making authorities to carry out the policies enunciated in the statute and to 
fill up the details. The Rules themselve: are to come into operation only after 
they are approved by a resolution of the House. Far from effecting self-effacement, 
the Legislature has retained complete control over the legislation and in fact it 
has exerted that control by introducing amendments of the Act from time to time. 
It must, therefore, he held that the Madras Act IX of 1939 and the Rules are not 
open to challenge on the ground of uncorstitutional delegation. 


(3) It is next contended on behalf of the petitioners that the provisions of the- 
Madras General Sales Tax Act and the Rules framed thereunder are discriminatory, 
in that they impose sales tax in some cases on the purchaser, while laying it on the 
sellers in other cases ; that there is no raticnal basis for this differentiation and that 
it is repugnant to Article 14 of the Constizution and therefore, void. This Article- 
is substantially based on section (i) of the r4th Amendment to the American Consti-- 
tution which runs as follows: 

“No state shall........ deny to any person within its jurisdiction the equal protection of the 
laws.” * - 
Mr. K. V. Venkatasubramania Ayyar quoted a number of American Authorities 
and contended that on the principles eninciated therein the classification made 
in the Madras General Sales Tax Act and the Rules must be held to be arbitrary 
and unconstitutional. There is no need to examine them in any great detail in 
view of the decisions of the Supreme Court in Charanjit Lal Chowdhury v. Union of” 
India®. State of Bombay v. Balsara®, State of ‘Vest Bengal v. Anwar Alit and Kathi Raning 
Rawat v. The State of Sowrashtra®, The following principles may be taken to be well- 
established : (1) The guarantee of equal protection of laws does not require that 
the’same law should be made applicable to all persons or that the law should have 
the same operation on all persons. It prohibits only an application of different 
laws to persons who are in similar circumstances. ` 


“The guaranty of the 14th Amendment of tke equal protection of the laws is not a guarranty ` 
of equality of operation or application of a state legislation upon all citizens of State.” Stebbins v. 
Riley :6 - ag 

“ The purpose of the clause in respect af equal protection of the laws is to rest the rights of all’ 
persons upon the same rule under similar circumstances.” Frost v. Corporation Commission :7 


“It must be admitted that the guarantee agaiist the denial of equal protection of laws does not 
mean that identically the same rules of law should be made applicable to all persons within the- 
territory of India in spite of differences of circumstances and conditions.......... In other words, . 
there should be no discrimination between one pezon and another, if as regards the subject-matter- 

5 
1. 57 S.C.R. Canada 150 (160). 5. (1952) S.C.J. 168: 1952 S.C.R. 435; 
2. (1950) S.C.R. 869: (1951) S.C.J. 29 (S.G.). ne 
(S.C.). 6. 2€8 U.S. 137: 69 L. Ed. 884 at 888. 
3. RER S.C.J. 478. : 7- 278 U.S. 515: 73 L. Ed. 483 at 488. 
4. (1952) S.C.J. 55. 
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of the legislation their position is the same.........- * Per Mukherjea, J., in Charanjit Lal 
Chowdhury v. Union of India} : A ee 


“ The principle of equality docs rot mean that every law must have universal application for.all” 
persons who are not by nature, attaizment or circumstances inthe same position and the varying 
needs of. different classes of persons ofizn requires separate treatment........ If a law deals equally 

, with members of a well-defined class, it isnot obnoxious and it is not open to the charge of denial of - 
-“ equal protection on the ground tkat it has no application to other persons.” Per Fazl Ali, J., in 
State of Bombay v. Balsara :* 


(2) The requirements as to equal protection of laws do not forbid legislative 
classifications, provided such classifications rest on some difference germane to the 
purpose of the statute. i f 


“Jt must appear not only that a classification has been made but also that it is one based upon 
- reasonable ground, some difference which bears a just and proper relation to the attempted classi- 
fication and is not a mere arbitrary selection.” Gulf. C. © S. F. R. Co. v, Ellis? : 


“Tt is unnecessary to say that the equal protection of the laws required by the 14th Amendment “ 
does not prevent the States from resorting to classification for the purpose of legislation. Numerous 
and familiar decisions of this Court establish that they have a wide range of discretion in that regard. 
But the classification must be reascnakle and not arbitrary and must rest upon some ground of 
difference having a fair apd substzntial relation to the object of the legislation so that all persons 
similarly circumstanced shall be treated alike.” Royster Guano Co. v. Virginia’ : i 


- “ The principle of equal proteztion does not take away from the State the power of classifying 
persons for legitimate purpose . . . . While reasonable classification is permissible such classification 
_ must be based upon some real and substantial distinction bearing a reasonable and just relation to the 
‘object sought to be attained and the classification cannot be made arbitrarily and without any substan- 
tial basis.’ Per Fazl Ali, J., in Scate of Bombay v. Balsara?. 


- 


(3) A classification cannot 3e upheld on purely fanciful grounds. “ We have 
no right to conjure up possīble situations which might justify discrimination ” 
Mayflower Farms v. Ten Eyek.* ** Discriminations are not to be supported by mere 
fanciful conjucture ”. Hartford S.B.I. & ILN.S. Co. v. Harrison.® (4) With reference 
to taxing statutes the Legislature has considerable latitude in making classifications. 
‘It can select such persons or things as it chooses for purposes of taxation. 
. “In such matters the States necessarily enjoy a wide range of discretion and it would require a 
clear case to justify the Court in striking down a law that is uniformly applicable to all persons 
pursuing a given occupation on the ground that persons engaged in other occupations more or less 
like it ought to be similarly taxed.” X 5 
Singer Sewing Machine v. Brickell’. “The power of the state to` classify for 
purposes of taxation is of wide range and flexibility”. Louisville Gas © E. Co. v. 
Coleman® : 

“ The power of taxation is fundamental to the very existence of the Government of the States. 
The restriction that-it shall not be so exercised as to deny to any the equal protection of the laws 
does not compel the adoption of an iron rule of equal taxation in order to prevent variety or 


differences in taxation or discretiun in the selection of subjects or the classification for taxation 
of properties, businesses, trades, callings or occupations.” State Board v. Jackson? x ` 


“ The power to make distinctions-exists with full vigour in the field of taxation where ‘ no iron 
rule’ of equality has ever been enforced by the statutes.” New York Rapid Transit Corporation v, City 
‘of New York!’. $ 

, ) Taxing statutes must also satisfy the test of equal protection and are . 
liable to be struck down, if they do not. Vide Southern Railway v. Greenet}, ` 
: “ Every taxing law must pass the constitutional test applied by the Court: 
imposition.” Stewart Dry Goods Co. v. Lewis?*. PONS LRA teens ieee 
(6) There is a strong presumption in favour of the validity of legislative 
classification and it is for thcse who challenge it as arbitrary and unconstitutional 
to establish it beyond all doubt = a 


. eS 
i 





I. ER S.C.J. 29 at 53. 7. 233 U.S. 304 : 58 L.Ed. i 
_2. (1951) S.C.J. 478 at 492.. ae S 8. 277. U.S. ses "2 LEd. 90 at 774. . 
3. 165 U.S. 150: 41 L.Ed. 666 at 672. 9. 283 U.S. 527: 75 L.Ed. 1248 at 
4. 253 U.S. 412: 64 L. Ed. 989 at ggo- 1255-1256. E 
"991. 10. 303 U.S. 573: 82 L.Ed. 1024. 
5. 297 U.S. 266: 80 L. Ed. 675. rr. 216 U.S. apes 54 L.Ed. 536. 


6. gor U.S. 459: 8r L. Ed. 1523. 12, 894 U.S. 550: 79 L.Ed. 1054. 


AT) SYED MOHAMED & ac. v. STATE OF MADRAS (Venkatarama Ayyar, F.). 609 


1 “f It must-be presumed.that < Legislature understands and correctly appreciates the need of its 
‘own people, that its laws are directed to problems made manifest by expedience and that its discrimi- 
nations are based upon adequate grounds.” Middleton v. Texas Power and L. Company}, 


,_. “ By reason of the presumption of validity which attends legislative and official action onc who 
alleges unreasonable discrimination must carry the burden of showing it.” Concordia Fire Insurance 
‘Company v. Ilinois? ” s À 


“ It is a salutary principle of judicial decision long emphasised and followed by this Court that 


‘the burden of establishing the unconstitutionality of a statute rests on him who assails it si 
: A statutory discrimination will not bc set aside as denial of equal protection of the laws if 
any state of facts reasonably may be conceived to justify it.” Metropolitan Casualty Insurance Company 
Vv. Brownell, i : 


Willis in his work on Conétitutional Law at page 579 states : 


“If any state of facts can reasonably be conceived to sustain a classification, the existence of 
‘that state of facts must be assumed. One who assails a classification must carry the burden of showing 
that it does not rest upon any reasonable basis.” 


To the same effect are the observations of Fazl AÑ, J., at ‘page 34 and of 
Mukherjea, J., at page 54 in Charanjit Lal Chowdhury v. Union of Indiat. 


Such being the principles, the question is whether there is anything in the 
Madras General Sales Tax Act and in the Rules which offends Article 14. The 
contention of the petitioners :s that the singling out of purchasers of untanned-hides 
and skins for taxation, while imposing tax on the sellers in most of the other businesses 
‘cannot be justified on any ground pertinent to the purpose of the Act, and that it is 
naked discrimination which is repugnant to Article 14. The burden of establishing - 
that the impugned provisions offend Article 14 being on the petitioners, what are 
the materials which they have placed for discharging that burden? None. They 
merely argue that on the face of the Act, it does not appear that there is any difference- 
between trade in untanned hides and skins,‘and other trades in which purchasers 
are not taxed. “That however is not sufficient. In Metropolitan Casualty Insurance 
‘Company v. Brownell®, a statute of Indiana enacted that agreements made by foreign 
insurance companies limiting the period within which claims could be made against 
them were to that extent, unenforceable. In repelling the contention that this was 
‘discrimination, the Court observed _: 

“There is no showing that the situation of foreign Corporations writing casualty insurance 
contracts in Indiana is so similer to that of domestic Corporations as to preclude any rational 
‘distinction between them as regarcs the time required for negotiating settlement of claims.... ‘ 
wanes Where the record is silent, we cannot presume’ to declare that there is such similarity, or to 
say that a state is prohibited from, making any distinction in the length of time within which suit 

must be brought:” í ` 


In Charanjit Lal Chowdhury v. Union of Indiat, Fazl Ali, J.. observed : 


“ Now the petitioner has mad2 no attempt to discharge the burden of proof to which I have 
. referred and we are merely asked to presume that there must be other companies also which would 
be open to the charge of mismanagement and negligence ” : 


and Mukherjea, J., stated : 


“ Throwing out of vague hints that there may be other instances of a similar nature is not enough 


dor this purpose. We have not even before us any statement on oath by the petitioner that what 
has been alleged against this company may be said against other companies as well.” 


‘ The petitioners before us have noz shown that the conditions in other trades ` 
are similar to those.in.the hides and skins business and in the absence of such showin 
it cannot be presumed in their favour that no such differences exist as would justify 
a differentiation. ° Conditions differ from trade to trade and therefore, prima 
` facie what applies to one trade may not necessarily apply to another. Indeed 
the records show that the trade in untanned hides and skins has certain special 
features peculiar to it. In the affidavits filed in support of these petitions, it is 
stated that the South Indiar: hides and skins command great popularity in the - 
world markets being popularly. known as “ East India kips” and that there is . 


1. 248 U.S. 152: 63 L.Ed. 527. 4 (1951) S.C.J. 29: (1950) S.GR. 865 
2, 292 U.S. 535 : 078 L.Ed. 141r m (S.C). . 7 : ee 
9. 294 U.S. 580.: 79!1..Ed. 1070- 5. 294 U.S, 580: 79 L. Ed, 1070 at 1079, - 
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considerable demand for them ia foreign countries.’ The untanned hides and skins. 
would either be tanned in this State or exported for tanning to foreign countries.” . 
As section 5 (vi) provides for a tax’being imposed on untanned hides and skins only” 
at a single point in the successive series of sales, rules 4 and 16 provide that this 
should be done at the stage of their being: tanned or exported. It is intelligible’ 
that if the article which is to be taxed is liable to be converted into another kind of . 
article by process of manufacture, the proper stage for imposing the tax should be 

- when it is transformed into a different article. On this reasoning, the tax will fall 
on him who tans the hides and skins and there is, therefore, reason for making the 
person who purchases untanned hides and skins for the purpose of tanning liable for 
the tax. In like manner, wien the articles are exported to foreign countries for 
tanning they might be taker. tc lose their character as untanned hides and skins 
in the hands of the exporter aad in reason, the dealer who purchases them for 
export should be treated on zhe same footing as a tanner who purchases them for 
tanning and tax imposed on him on the amount for which he purchased them. It. 
is not without significance that the two other articles in respect of which the sales. 
tax is levied on the purchaser under rule 4, viz., groundnut and cashew, are also’ 
articles which are much in demand in foreign markets for being manufactured 
into other products. It would, therefore, appear that the trades in these articles: 
have distinctive features which mark them off from others and ‘it is impossible to 
hold that the differentiation in the matter of taxation has no relation to the nature. 
of the trade. The learned Advocate for the petitioners has been unable to suggest. 
any reason why the Legislature should have capriciously taxed the purchasers in. 
some cases and the sellers in others.. Even though the grounds of distinction are; 
not manifest on the face of tha statute, this is a fit case for invoking the presumption 
which ‘the law raises in favour of legislative classification. 


- It was next urged that the presumption in favour of the-validity of classification. 
would arise only when it is made by the Legislature and that svch a presumption-, 
would not extend to a classification made by rule-making authorities and reliance 
was placed for this proposition on certain observations occurring in Stebbins v.. 
Riley! and Metropolitan Casualty -nsurance Company v. Brownell?. In Stebbins v. Riley’, 
it was observed that the basis of classification was ; 

« not open to objection unless it precludes the assumption that the classification was made in. 
the exercise of legislative judgment and discretion $7? : 
and this passage was adopted -n Swiss Oil Corporation v. Shanks?, In ‘Metropolitan: 
Casualty Insurance Company. v. Brownell2, it was observed : 

« That Courts may not declaze z. legislative discrimination invalid, unless viewed in the light. 
of facts made known or generally assumed, it is of such a character as to preclude the’ assumption” 
that the classification rests upon som: rational basis within the knowledge and experience’ of the 
legislators.” . : . 

It is argued on the basis o7 these observations that the presumption in "favour 
of the validity of legislative clasification could be made only when the. Legislature-. 
applies its mind to it and that such presumption is precluded when the classification 
is proved to have been made br the rule-making authority. But the point in con-- 
troversy in these cases was not th: validity of classification made by the Administration-. 
in contradistinction to one made by the Legislature. The question actually under’ 
consideration was how far c_assification: made-by a statute could be impugned as. 
denying equal protection, without any differentiation between classification made 
in the statute itself and classification made by the Administration acting under 
statutory powers. The legislat-ve knowledge and experience referred to in these-* 
observations would include in the context not merely the knowledge and experience: 
of the legislators but also of the members of the administrative body functioning, 
under the legislation. It is worthy of note that in all the three decisions cited”: 
above the validity of classification was upheld. It is well-settled in America that. 
the power to make classificatin could be exercised not only by the Legislature. 
R E ee i NAP ee a a ee 
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but also by administrative bodies acting under the Act. In Bradley v. Richmond}, 
an Ordinance imposed a tax on the conduct of various businesses and a power of 
classifying them was granted to a committee which imposed different rates on: 
different classes of bankers. It was held that the ‘classification did not offend the 
provision of equal protection of the laws. In ew York: Rapid Transit Corporation 
v. City of New York?, Reed, J., observed as follows : ° . © 


“No question is or could be made by the Corporation as to the right of a state or a municipality 
with properly delegated powers to enact laws`or Ordinance passed on. reasonable classification of 
the objects of the legislation or the persons whom it affects.” 

In Concordia Fire Insurance Company v. Illinois®, the presumption of validity of 
classification was stated to be applicable not merely to legislative but also official 
action. In the present case, there is the additional circumstance already referred to’ 
that under-section g (4) the Rules had to be, and were in fact, approved by a resolu- 
tion of the Legislative Assembly and the classification can, therefore, be properly 
described as made with the knowledge and experience of the legislators. 


And above all, there is the fact that the Madras General Sales Tax Act is a 
measure of taxation and in respect of taxing Statutes, the Legislature enjoys wide 
powers of classification. It has the power to determine which class of persons or 
properties shall be taxed-and such determination is not open to question on the 


ground that the tax is not levied on all persons or on all properties. 


t 


“ A State does not have to tax everything in order to tax something. It is allowed to pick and 
choose districts, objects, persons, methods and even rates for taxation, if it does so reasonably.” 
(Willis on Constitutional Law, page 587.) - 


Tt is competent to the Legislature to select some commodities and impose tax 
on them and such imposition is not open to attack on the ground: that it is not’ 
made on all commodities. A law imposing a tax only on the sale of hides and skins ‘ 
and making the purchaser liable ‘therefor, could not be challenged under Article ` 
14 on the ground that purchasers of other commodities were not also taxed. - If 
among the purchasers of hides and skins a differentiation was made without a` 
rational basis therefor, different considerations would arise. Here, there is one’ 
law of taxation made applicable to all purchasers in the same trade and such a' 
measure is not open to attack under Arucle 14. At any rate as observed in Madden 
v. Kentucky? : i y 


“Tn taxation even more than in other fields-Legislatures possess the greatest freedom in classi- 
fication. The burden is on the one attacking the legislative arrangement to negative every conceivable 
basis which might support it” 3 i 


and that burden has not been discharged by the petitioners. 


Considerable reliance was placed for the petitioners on the decision of: the: 
Supreme Court in State of West Bengal v. Sircar® in which it was decided by a majority: 
that section 5 (1) of the West Bengal Special Courts Act (X of 1950) was void as 
Deing repugnant to ‘Article 14. Under that section, power was conferred on the 
Government to constitute special Courts and to direct such offences or classes of 
offences or cases or classes of cases as the Government might order in writing, ‘to 
be tried by such Courts. The procedure prescribed for the trial of cases before the - 
Special Courts was different from that which is prescribed by the Criminal Pro-. 
cedure Code. The question was whether the power conferred on the Government 
under section 5 (1) was discriminatory and opposed to Article 14. It was held that - 
it was. A reading of the judgments shows that the controversy was not so much: 
about the principles applicable as to the application of the principles to the’ ° 
zacts of the case.. This would be clear from the judgments of the Supreme Court’ 
in Kathi Raning Rawat v. The State of Sowrashtra®, The statute that was in question 
in that case was the Sowrashtra State Public Safety Ordinance (LXVI of “1949)o 


te gh 


1. 227 U.S. 477: 57 L. Ed. 603.’ 5. (1952) S.G.J. 55: 1952 SÌOR. aga 
2. 303 ve 573 : 82 L. Ed. 1024. Ge). ) J. s5 3 : a ! 
3. 292 U.S. 535: 78 L.Ed. 1411. - . (1952) S.C.J. 168: r952 S.GR.- 435- 
4. 309 U.S. 83: 84 L.Ed. 590 at 593. . {S.C.). TERE i aya 
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Sections 9, 10 and 11 of the Ordinance proceeded very much on the lines of the West 
Bengal Special Courts Act ; it empowered the Government to establish Special 
Courts and to direct offences to be tried by that Court according to a special.pro- 
cedure prescribed by the Acz. But there was one fundamental difference between 
the West Bengal Special Courts Act and the Sowrashtra State Public Safety Ordi- 
nance. Under the latter, the Government had the power to direct only classes 
of offences or classes of cases to be tried by the Special Court, whereas in the former 
the power could be exercised wiht reference to individual cases. The Court held 
by a.majority that the Sowrasatra State Public Safety Ordinance was valid because 
the power to transfer cases to the Special Court could be exercised only with reference . 
to classes of cases and that therefore there was classification such as would take the 
statute out of the operation of Article 14. Applying these principles to the provisions 
of the Madras General Sales Tax Act and the Rules, we are unable to agree with the 
petitioners that they offend Article 14 of the Constitution. 


(4) It is finally contended that the Rules framed under the Act do not properly 
carry out the policy laid down therein and they are even inconsistent therewith, 
and they are therefore void. To appreciate the truc position it is necessary to 
examine the scheme of taxaticn-which has been adopted in the rules with reference 
to untanned hides and skins. As already mentioned,’ these articles are much in 
demand in foreign markets and their export forms one of the main items in the 
foreign trade of this State. It also appears that this State enjoys considerable 
natural advantages for carrying on the business of tanning because the ‘ avaram 
bark? which is specially suited for tanning grows in plenty in this State. The 
course of business appears tc De that untanned hides and skins are acquired locally 


_ or by import from other states and are either tanned here or exported to foreign coun- 


tries for tanning. In broad cutline, the scheme of taxation adopted by the Rules is 
to levy the tax at the stage when the articles are tanned in the State or exported 
to foreign countries for tanning. Thus, under rule 4 (2) (c) when a licensed tanner 
purchases untanned hides anc skins for tanning, the amount for which he purchases 
the goods is to be included in his turnover and he is taxed thereon; and under rule 
4 (2) (d) when a licensed dealer purchases untanned hides and skins for export, the 
amount for which he purckases would be included in his turnover and he would 
be taxed thereon. Then comes rule 16 which has come in for considerable 
criticism. Rule 16 (2) fixes in accordance with rule 4 the points of taxation at the 
stage of tanning or at the stage of export.” But then, it limits the operation of this 
rule to sales by licensed dealers. It is this limitation that furnishes the ground for 
attack on the rules. To urcerstand the objection it will be useful to analyse the 
possible cases which might arise on the application of rule 16 (2). Taking first 
the case of hides and skins which are tanned within the State, four possible situations 
might arise. There might be a sale by a licensed dealer either to a licensed tanner 
or to an unlicensed tanner ; or there might be a sale by an unlicensed dealer either 
to a licensed tanner or to an unlicensed tanner. When the sale is by a licensed 
dealer, rule 16 (2) (i) provides for a tax being levied on the tanner whether he is 
licensed or unlicensed. Buz where the sale is by an unlicensed dealer, there is a 
difference in the incidence of taxation. Ifthe sale is to a licensed tanner, then under 
rule 4 (2) (c), the puchaser has to pay the tax. , But where the sale is to_an un- 
licensed tanner rule 4 (1) will apply and the tax will fall on the seller. Rule 16 
(5) provides that sale by dealers other than licensed dealers will be “ liable to 
taxation on each occasion of zale.” Under this sub-clause when there are successive 
sales by unlicensed dealers tae tax will be leviable on such occasion of sale and that 
will be inconsistent with section 5 (vi) which provides for taxation at a single point. 


Likewise when untanned hides and skins are exported, the last purchaser 
Will be liable under rule 1€ (2) (ii) whether he is a licensed dealer or unlicensed 
dealer, if he purchases from a Bcensed dealer. But ifhe purchases from an unlicensed 
dealer, but is himself a licensed dealer, he will be liable to pay the tax under rule 4 
(2) (d). If there is a sale by an unlicensed dealer to an unlicensed dealer who 
exports the goods on whom does the tax fall? Under rule 4.(1)‘it is to-be borne 
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by the seller. Such’ a case-will fall within the mischief of rule 16 (5), if there’ are 
successive sales. a 


Now the contention of tke petitioners is that where there are sales by unlicensed 
dealers to unlicensed tanne-s or unlicensed dealers, there is the possibility of 
multiple taxation and that would be in violation of section 5 (vi). It is notedisputed 
on behalf of the Government that rule 16 (5) is repugnant to section 5 (vi). It 
‘must therefore be held to be zlira vires. But this can bring no relief to the petitioners, 
as they are all licensed tanners and are in no manner hurt by the operation of rule 
16 (5). This was conceded by the learned Advocate for the petitioners. 


Another contention against the validity of the rules was founded on the 
language of the forms which are prescribed under the rules for making returns as 
provided in rule 15. Form A-4 is prescribed for tanners and it is intended to apply 
to the imposition of tax at the stage of tanning. Form A-5 is prescribed for dealers 
and is intended to apply for :mposition of tax at the stage of export. In Form A-4, 
the third column is headed “ amount for which hides and skins were purchased 
for tanning by the assessee.”” The criticism of the petitioners is based on the words 

. “ purchased for tanning.” Their contention is that after purchasing hides and 
skins for tanning, the tanner might change his mind and sell them to a dealer and 
after successive sales those goods might be exported in which case the last purchaser 
will also be liable to pay the sales tax. The goods are thus taxed in the first instance 
when they are exported without having been tanned. This, it is argued, is multiple 
taxation and opposed to sect:on 5 (vi). But when the matter is closely examined it 
will be found that there is no substance in this objection. When a tanner purchases 
the goods, he himself makes a return stating the amount for which he purchased 
hides and skins for tanning. If the goods are actually tanned, then no further liability 
for tax will arise. But if the tanner instead of tanning the goods sells them to the 
dealer, he is entitled under rule 15 (5) to deduct the purchase price ‘paid for those 
goods in the return for the next month or to get a refund of the excess. Thus 
though there was initially a purchase by a tanner, when once he sells his untanned 
goods, he occupies the positicn of a dealer and he will not be liable under rule 16 (2) 
(i) and the matter will be governed by rule 16 (2) (ii). Thus there is no infringement 
of section 5 (vi) which provides for taxation on a single point. 


It is also contended that it is wrong on principle that a tax should bė levied 
before it is finally determined ; that under section 3 (2) of the Act the assessment 
should be only on the annual turnover and that, therefore, rule 15 (2) which provides 
for advance payments of tax every month before the Hability to pay arises, which 
is only when tKhe goods are actually tanned or exported is unconstitutional and 
that the position is not altered by rule 15 (5) which provides for deduction of the 
amounts which turn out in zhe events not to have been payable in the returns for 
subsequent months. But advance payment of tax is a well-recognised feature in 
the mode of realising tax and the provision in rule r5 (2) is in accordance with 
the practice generally obtaining in this branch of the law. In discussing the validity 
of a somewhat similar provision in a taxing statute of Southern Iowa, the Court 
observed : 


“It is of course true that as the report is required on the twentieth of the calendar month for 
transaction of the preceding month, there may at times be gasoline received in the month covered 
by the report which has not been exported by the twentieth of the succeeding month ; but the distri- 
butor is entitled to a credit for such exportation in his report madz in the next month, and the mere 
fact that he cannot claim an antic:patory credit for gasoline not yet exported, but intended so to be, 
seems to us to be too slight a burden to be of anv moment, or to raise a substantial constitutional 
question.” Monamotor Oil Compan» v. Johnsont. ' 


The attack on rule 15 (2) must accordingly fail. It may be added that this 
contention is of academic interest so far as the petitioners are concerned, as it is 
admitted by them that they tanned all the goods purchased by them for tanning. 
Lastly, it was argued that the rules make a distinction between licensed 
dealers and unlicensed dealers and that is an arbitrary distinction repugnant to 


taneman wey 





1. 292 U.S. 86: 78 L. Ed. 1141 at 1148, 
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‘Article 14. A classification of merchants into those who take out licences and 

, those who do not is one resting on a rational basis and must be upheld. Moreover, 
if it is a discrimination, it is one in favour of those who take ‘out licences and against 
those who do not and it is difficult to see how the petitioners who are licence holders 
can make a complaint of it. ` 


In the result it must be held that the provisions of the Madras General Sales 
‘Tax Act and the rules except rule 16 (5) are intra vires and valid and not obnoxious: 
to Article 14. These petitions must accordingly be dismissed with costs. 


Before concluding; we think it desirable to observe that some of the difficulties 
and anomalies which have been shown to exist in the working of the Act could be 
avoided by making it compulsory that all tanners and dealers should take out 
licences and this is a matter which should engage the attention of the Government. 


Rajamanuar, C.7.—I agree and have nothing to add. 
K.S. — i Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
7 (Special Original Jurisdiction.) - 


` PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE VENKATA- 
RAMA AYYAR. 


C. Govindarajulu Naidu & Co. .. Petitioners* 
1. State of Madras represented by the Revenue Secretary. 


2. The Commercla! Tax Officer, Moore Market Division, 
: Madras .. Respondents. 


_ Constitution of India (1950), Article 286—Scope and effect. 


Madras General Sales Tax Act (IX of 1939) and Rules thereunder—Constitutional validity—Purchase of 
raw hides for tanning and export outside the territory of India—Assessment to sales tax—Validity—Power of 
State to tax intra-state and extra-state sales—Limits. i 


The High Couri could not entertain in proceedings by way of writ such objections to the asséss- 
ment of the sales tax as could have been urged before the Tribunals constituted under the Act. Madras 
Act (IX of 1939) is intra vires of the powers of the State Legislature. It is not open to the objection 
that it is an unconstitutional delegation by the Legislature of its functions to the executive. ’ It is not 
repugnant to Article 14 of the Constitution as being discriminative and the Rules framed thereunder 
vare valid excepting only rule 16 (5). - Syed Mohamed © Co. v. State of Madras, (1952) 2 M.L.J. 598. 


The purchases of hides and skins prior:to the transaction under which the goods are exported 
to foreign countries cannot be included in “ export” under Article 286 (1) (b) ‘of the Constitution. 
Immunity from taxation should be limited to the period. between the actual commencement and termi- 
nation of inter-state commerce. The words “ sale of goods where it takes place in the course of inter- 
state trade” limit the prohibition on the power of. the State to impose tax on sales only where they are 
the ‘subject-matter of inter-state commerce. The power of the State to tax ‘sales before the inter- 
state commerce commences and after it has ended is left untouched. ki 


Under Article 286 (1)' (b) the prohibition on the power of the State to tax exports and imports 
is stated in precisely the same terms as in relation to inter-state commerce under Article 286 (2) ; 
and that is only in respect of sales or purchases which take place in the course of the import or the 
export of the goods. It would be in accordance with sound rules of construction to put the same 
‘meaning on the words “‘ in the course of”? occurring both in Article 286 (1) (b) and Article 286 (2). 
Thus understood the prohibition under Article 286 (1) (b) will begin to operate only from the time 
when the goods exported begin their international journcy and it will cease when their journey ceases. 
‘That is, the prohibition is limited to the period covered by the actual exportation or importation 

`of the goods. The power of the State to impose tax at any stage before or after is not affected. 


“" Both in Articles 286 (1) (b) and 286 (2) the power of the State to impose a tax on export or import 
or inter-state trade or commerce is taken away only in respect of sales or purchases made directly 
in relation to the goods which are the subject-matter of the transportation either in inter-state or 
international commerce, whether such sales take place prior to the commencement of the transport 
or during its. progress. The prohibition does not extend to sales or purchases which have no direct 
connection with the goods which are exported. - 


Where the purchases have been completed and the goods are then transported into Madras 
it would be outside the operation of Madras General Sales Tax Act. Í 
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Sales tax could be levied on sales which are of an inter-state character provided they were subs- 
tantially effected within the State and a law imposing such a tax is not ultra vires. Poppatlal Shah v. 
State of Madras, (1952) 2 M.L.J. 593, followed. 


The right to impose the tax arises when the contract is concluded provided of course the contract 
is completed by the passing of property. ‘ 


The State has plenary powers of taxation over intra-state sales. The State has no power to 
impose tax on extra-state sales. 


In respect of intra-state sales the State in which the contract is concluded is the only State which 
has the power to impose a tax. k 


Where the goods are delivered for consumption in a particular State, that State has the power 
to impose a use tax or purchase tax thereon notwithstanding that the transaction of sale is extra- 
state. [Vide Article 286 (1) (a), Explanation—which has become incorporated in the Madras General 
Sales Tax Act by the Adaptation of Laws (Fourth Amendment) Order, 1952, which shall be deemed 
to have come into force on 26th January, 1950.] 


With regard to taxes it might be assumed that the Legislature meant them to be valid to whatever 
extent they could be sustained. It cannot be contended that because the Turnover and Assessment 
Rules which were framed before the Constitution mixed up what would not be taxable with what 
is taxable the rules should be declared void in their entirety. 

__ Petition praying that in the circumstances stated in the affidavit filed there- 
with the High Court will be pleased to issue a Writ of Certiorari calling for 
records and the proceedings in No. 245 of 1951-52 dated 23rd July, 1952, on the 
file of the C. T. O. North Madras and A5-653 of 50-51 dated 8th March, - 1952, 


on the file of the D. C. T. O. Moore Market Division, Madras and „quash the 
same. 


K. Rajah Iyer and C. Venugopalachari for Petitioners. 


V. K. Thiruvenkatachari, Advocate-General and V. V. Raghavan for the Govern- 
ment Pleader (P, Satyanarayana Raju) with him for the State of Madras. 


The Court delivered the following 


Jupements: Venkatarama Ayyar, F.—This petition raises substantial questions 
as to the interpretation of Article 286 of the Constitution. The petitioners are 
merchants carrying: on busin3ss in the City of Madras as tanners and exporters of 
tanned hides and skins. This petition arises out of proceedings taken’ by 
the State of Madras under the Madras General Sales Tax Aci for ‘assessing 
the tax payable by the petitioners in respect of their dealings ‘for the 
year 1950-51. The facts as stated before us by agreement of both the parties 
are that during this period the petitioners .purchased 12,123. pieces cf hides 
and skins’ from Messrs. Abdul Gani & Company, Dacca, for a price of 
Rs. 1,04,595-4-6 ; 74,000 pieces from ‘merchants in Calcutta and Cawnpore for a 
price of Rs. 7,18,042-2-9 ; and 3,694 pieces locally for a price ef Rs. 43,575-0-10, 
in all 89,817 picces for a price of Rs. 8,66,212-8-1._ During the same period the 
petitioners themselves directly exported to foreign countries 7,250 pieces on C.I.F. 
contracts for a.price of Rs. 1,67,515-15-1 ; sold to dealers in Madras 60,6273 
pieces for a price of Rs. 8,55,396-1-0 ; and sold locally 22,807 pieces for a price of 
Rs. 2,76,099-4-11, in all 90,684 pieces for a price of Rs. 12,99,011-5-0. It must 
be stated that with reference to the sale of 60,6273 pieces to local dealers, the peti- 
tioners claimed. that the goods covered by these sales had in fact been exported to 
foreign countries, ‘while the respondent stated that it could not be definitely ascer- 
tained whether those pieces were ultimately exported or not. 


On these facts the pointin dispute before the taxing authoritics was whether 
the petitioners were liable to pay sales tax on Rs. 8,66,212-8-1 under rule 16 (2). (i) 
and (ii) of the Madras Turnover and Assessment Rules as purchasers of raw hides 
and skins which were either tanned of exported by them. The petitioners claimed 
that the goods’ which they had purchased were all exported to foreign countries 
cither directly or through other dealersand that they must in consequence bé 
regarded as cxport exempt from’ taxaticn under Article 286 (1) (b). The Deputy 
Commercial Tax Officer, Moore Market Division, rejected this. contention by his 
order dated 14th August, 1951, and stated that 
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“ the: dealers are not found eligible for any relief under Article 286 of the Indian Constitution 
as they pay taxon the purchase value of untanned hides and skins bought for tanning, and that alli 
the tanned goods tanned by them and got from others were sold tc other dealers in the State, which 
stages are not one in the course of expozt outside the Indian Territory.” 


On this basis, the tax payable was assessed at Rs: 14,936-2-8 and after deducting | 
advance payments amounting to Rs. 6,702-7-9, a demand was made for the 
balance of Rs. 8,233-10-11. The petitioners preferred an appeal against this order 
to the Commercial Tax Officer, Madras North, and in the memorandum of appeal 
they stated their ground of exemption as follows : a 


“ We have to appeal to you that we have sold goods to the exporters at Madras who have 
ultimately exported the goods outside India which fact could be verified from their records. For many 
of the items we have clear proof of the goods being exported by documents and bills which clearly 
proves that our goods were exported.” : i ` 
In a further statement filed by them on 29th September, 1951, they again stated 
that “out of the total, we have zold to`exporting houses for the purpose of export 
outside India Rs. 10,22,912-0-1."- On 2314 February, 1952, the Commercial Tax 
Officer, North Madras, dismissed the appeal on the ground that “the appellants. 
sold to exporters or themselves exported through commission agents hides and 
skins tanned by them.” That i to say, it was held that the petitioners did net 
directly export the goods themselves, but only sold them to dealers who exported 
them ; or that they tanned the raw hides and skins and exported them as tanned 
goods and therefore, they were Hable as purchasers of raw hides and skins and not 
as exporters of tanned goods. E should be stated that under the Madras Act VI 
of 1951 which came into force on goth April, 1951, the petitioners had a right to 
prefer an appeal against the order of the Commercial Tax Officer dated 23rd 
February, 1952, to the Sales Tax Tribunal and in fact on 17th March, 1952, they, 
wrote to the Deputy Commercial Tax Officer to stay the collection on the ground 


-that they were appealing to the Tribunal. But no such appeal was preferred and 


instead, the present writ has been filed challenging tke validity and correctness of 
the order of assessment. In this petition the following questions were raised for 
our determination : i 4 

(1) Is the Madras General Sales Tax Act ullra’ vires of the powers of the 
Madras Legislature on the ground that Entry No. 48 in the Provincial List in the 
7th schedule to the Government of India Act of 1935 authorised tax only on 
sales and not on purchases? 


(2) Is the imposition of tax on the purchaser by the Turncver and Assess- 
ment Rules void an the ground that the Legislature had unconstitutionally dèle- 
gated its functions to the executive? 


(3) Is the Madras General Sales Tax Act void as repugnant to Article r4_ 
of the Constitution on the ground that it discriminated against purchasers in some 
trades while taxing sellers generally ? 


(4) Are the Turnover and Assessment Rules framed under the Madras 
General Sales Tax Act void on the ground that they are repugnant to the parent 
Act ? ° E 


(5) Whether the impssition of tax is in contravention of Article 286 of the 
Constitution and. therefore, illegal ?- i 


We have heid in Syed Mohamed & Co. v, State of Madras! that this Court would 
not entertain in proceedings by way of writ.such objections to the assessment of the 
sales tax as could have been urged before the Tribunals constituted under the Act 
and that only objections relating to the validity cf the Act would be open te the 
petitioners. In this view, the petitioners would be entitled to urge objections 
(1) te (4) aforesaid. As for objection No, (5), we should declive to entertain it in 
accordance with our judgment in Syed Mohamed & Co. v. State of Madias1. But, 
Mr. K. Rajah Ayyar pressed upoa us-that it would be inconvenient that some ques- 





1. Since reported im (1952) 2 MLL.J. 598. 
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tions should be decided in writ and cthers before the Sales Tax.Tribunal and that 
it would be more satisfactory that the entire question should be disposed of by us. 
The learned Advocate-Genezal alsc invited'us to decide the issues raised with refe- 
rence to Article 286 as they gc to the root of ithe matter and a decision thereon would” 
settle all the controversies. We accordingly proceed to deal with the various- 
contentions. aie f ‘ 

‘This petition was heard along with Syed Mahomed v. State of Madras? in 
which questions (1) to (4) kerein were the sole pcints for determination and after: 
hearing counsel in all these petitions on those questions, we held therein that the 
Madras Act IX of 1939 was intra vires of the powers of the Previncial Legislature, 
that it was not open to the <bjection that it was an unconstitutional delegation by 
the Legislature of its functions to the executive, that it was not repugnant to Article 14 
of the Constitutior. as being discriminative and that the Rules framed thereunder: 
were valid excepting only Rule 16 (5). That Judgment will govern this petition 
also and the questicns (1) to (4) herein must accordingly be answered against 
the petitioners, : 

The substantial question that remains for determination is whether the impo- 
sition of tax in this case is in contravention of Article 286 of the Constitution. 


Article 286 of the Constitution so far as is material is as follows : 


“ 286 (1). No law of a State shall impose, or authorise the imposition of, a tax on the sale 
or purchase of goods where such sale or purchase takes place (a) outside the State ; cor (b) in the 
course of the import of the goods into, or export of the goods out af, the territory of India. . 


Explanation : For-the purpose of sub-clause (a), a sale or purchase shall be deemed to have taken 
place in the State in which the gcods have actually been delivered as a direct result of such sale or- 
purchase for the purpose of corisumption in that State, notwithstanding the fact that under the gencral 
law relating to sale of goods the property in the gcods has by reason of such sale or purchase passed in» 
another State. 3 : 


a (2) Except.in so far as Parliament may by law otherwise provide, no law of a State shall impose, - 
or authórise the imposition of, a tax on the sale or purchase of any goods where such sale or purchase- 
takes place in the course of inter-State trade or commerce : 

Provided that President may by order direct that any tax on the sale or purchase of goods which 
was being lawfully levied by the Government of any State immediately before the commencement 
of this Constitution shall, notwithstanding that the imposition of such tax is contrary to the provisions- 
of this clause, continue to be levied until the thirty-first day of March, 1951.” ; -+ 

It will be seer that Aricle 286 deals with three classes cf cases: (1) Where 
the sale or purchase takes plaze cutside the State which must mean the State imposing: 
the tax, and according to the explanation, sale or purchase must be deemed to take 
place in that State where as a direct result of the sale the goods are delivered for- 

the purpose of consumption in that State ; Article 286 (1) (a) and Explanation i 
(2) Where the sale or purchase takes place in the course of the import of goods. 
into or export of goods out of India ; Article 286 (1) (4) ; and (3) Where the sale 
or purchase takes placc in the course of inter-State trade or commerce with a 
‘proviso that the operation of this Rule might be suspended by the President until 
gist March, 1951 ; Article 286 (2). In the three cascs aforesaid, the power of the 
State to impose a tax is taken away. The third category mentioned above might be 
left out of account as the assessment in question relates to the period 1950-51 and’ 
by virtue of the Adaptation >f Laws (Fourth Amendment) Order, 1952, Article 286: 
is to come into operation im Madras only viter 31st. March, 1951. f 


The questions that have been argued before us are : 


(1) The purchase of hides and skins by the petitioners in Dacca, in Pakistan 
and in the States of West Beagal and Uttara Pradesh as also locally was all for the 
purpose of export to foreigr. countries and that, therefore, they are exempt from 
taxation on the ground that it was made in the course of export and that Article 
286 (1) (b) gives to such purchases immunity from State taxation. f 

(2) If the above contention fails, the purchase of 12,123 pieces from Dacca 
for a price cf Rs. 1,04,595-4-6 must be considered as purchase in the’course of” 
re 

1. (1952) 2 M.L.J. 598. 
77 : g 
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“import. into India and that it is, therefore, exempt from taxation under Article 
286 (1) (b). . ; 

) The purchases in Calcutta and Cawnpore ‘were outside the State of 
Madras and théreforé not liable for taxation in view of Article 286 (1) (a). And 


(£) lastly, it was argied that the Turnover and Assessment Rules framed 
as they were in 1939 mixed up. indiscriminately sales which are liable to be 
„taxed under the Constituticn and sales which are not, and that, therefore, they 
„must be rejected in their entirety. i 


‘Questions 1 and 2: 


It will be convenient tc consider these two questions together as their deter- 
‘mination depends on the meaning to be given to the words “sales or purchases in 
the course of export or import.” The learned Advocate-General conténds that 
those words must be limited to the sales or purchases under which the goods are 
actually exported or imported, whereas Mr. Rajah Ayyar contends that those'words 
must be given an extended significance as including not merely the particular 
‘transaction under which the export er import of goods takes place, but all the chain 
of transactions which are entered into either with the object of exporting or importing 
the goods or with tlc’ knowlecge that they would be exported or imported. He 
argues that for this purpose, we must have regard to the nature of the goods which’ 
are exported or imported, the usual course of business and the exigencies of the trade 
in those goods and on a consideration of all the circumstances it must be decided 
-whether the transactions in respect cf which immunity is claimed under the Article 
‘are so intimately connected with the actual export or import as properly to be 
considered as forming part of it. It is stated that the raw hides and skins of South 
‘India enjoy considerable popularity in world markets under the name of East 
India Kips, that there is considerable demand fer it in foreign countries, that the 
export cf hides and skins is cne of the main items of the foreign trade of this State, 
that they are génerally purchased with the object of being exported and that it would 
therefore be legitimate to treat the chain of sales culminating in the export as forming 
one transaction, It is acccrdingly contended that all the purchases of rawhides 
and skins wherever made were all made in the course of expert and therefore, not 
liable for taxation. Authority for this extended construction was sought in American 
decisions in Article 1, section € (3), section 9 (5), and section 10 (2). 


Section 8 (3) is as follews: 


i 


“The Congress shall have power to regulate commerce . . . . + among the several 
“States.” : 


‘This is familiarly known as tie ‘ commerce clause.’ 
< Section g (5) is as follows: 
- “ No tax or duty'shall be laid or articles exported from any State.” 


` This is a restriction on che power of the Congress. Section 10 (2) is in these 
‘ terms : 


“ No State shall, without the comsent of the Congress, lay any imposts and duties on imports or 
“exports, except what may be absovutely necessary for executing its inspection laws.” 
These two provisions are ger-erally referred to as the export and import clause and 
as it is on the authorities on this clause that the petitioners mainly rely in support 
of their position, they will be examined first. In Brown v. The State of Maryland’, 
a statute of Maryland provided that all importers of foreign articles should obtain 
a licence on payment-of a prescribed fee before they sold the goods and the appellant 
was convicted under the Act for selling imported goods without taking out a licence. 
The Court held that this was in substance a tax on imports and therefore, opposed 
to section 10 (2). In answez Da contention that as soon as the goods entered the 
State they ceased to be imports and were therefore liable to be taxed by the State 
ilike other goods within its jurisdiction, the Court observed : - ' 
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“ While we admit that there must be a point of time which the prohibition ceases and the power 
of the State to tax commences, we cannot admit that this point of time is the instant that the articles 
enter the country . . . . Itis sufficient for the present to say generally that when the importer 
has so acted upon the thing imported that it has become incorporated and mixed up with the mass 
of property in the country, it has perhaps lost.its distinctive character as an import and has become 
subject to the taxing power of the State; but while remaining the property of the importer in his 
warehouse in the original form or package in which it was imported, a tax upon it is foo plainly a 
duty on imports to escape the prohibition in the Constitution.” ` 


In Anglo-Chilean Nitrate Sales Corporation v. Alabama, the appellant was a Corporation 
carrying on the business of importing nitrate from Chile and selling it to purchasers 
in its original packages. In holding that a tax by the State of Alabama on these 
sales was obnoxious to section 10 (2) as amounting to a tax on imports the Court 
-observed : 


_ << The right to import the nitrate included the right to sell it in the original bags while it re- 

mained the property of appellant and before it lost its distinctive character’ as an import. State 
-Prohibition of such sales would take from the appellant the very rights in respect of importation that 
are conferred by the Constitution and Laws of the United States.” 
It is argued on the basis cf these two decisions that if import does not ceasc 
on the entry of the goods into the country but extends to the stage of their first 
sale, export should likewise be held to begin not when the goods leave the 
country, but when they are purchased with the object of being exported and 
that therefore the purchase made by the petitioners with the object of export 
must be held to be purchase which “takes place in the course of export.” It is 
conceded by the petitioners that no authority on the export and import clause has 
laid down such a proposition. The cases cited by them with reference to export, 
Fair Bank v. United States®, United States v. Hyoslef?, and Thames and Mersey Marin 
Insurance Company x. United Staies*, do not bea. on this point. They merely decided 
that to levy a stamp duty on documents which are considered according to mer- 
eantile usage as forming part of the documents of title relating to the exported 
goods, would in substance be to tax the goods themselves and that would be in 
contravention of section 9 (5). In Fair Bank v. United States?, the duty was levied 
on foreign bills of lading’; in United States v. Hyoslef*, it was imposed upon charter- 
patties which were’ exclusively engaged in the carriage of cargo to foreign ports ; 
and in Thames and Mersey Marin Insurance, Company v. United Staies*; it was upon 
policies insuring cargo against marine risks during the voyage to foreign’ ports. 


On the other hand, the decisicns in Turpin v. Burgess,> Spalding v. Edwards® 
and Empresa Siderurgica, S.A. v. Merced’, point te a contrary conclusion. 


In Turpin v. Burgess®, ihe tax was levied on manufactured tobacco which was 
intended for export. At the time of the imposition, the goods were in the factory. 
It was held that the tax was not ‘on exports because it was laid before the goods 
had left the factory. In Spalding v. Edwards*, the appellants had sold goods to a 
firm in Venezuela through commission agents in New York. The appellants 
entrusted the goods to a common carrier, the consignment being made deliverable 
to the firm at Venezuela. But the sale documents were drawn up in the name of 

_ the commission agents who paid the price after the appellants had entrusted the 
goods to the common carrier. In form the transaction was one cf sale by the 
appellants to the commission agents and not tc the Venezuela firm. The State of 
New York claimed the right to impose a tax on the sale on the footing that the sale 
was to the commission agent and that at that stage the export had not begun and 
that therefore section 10 (2) did not apply. It was held that notwithstanding 
that on the documents the transaction was one of sale between the appellants and 
the Commission agents in substance the export had begun when the goods had been 
‘entrusted to the common carrier-and that section 10 (2) would therefore operate 
‘on such goods and the document of sale between the appellants and the com- 





1. 288 U.S. 218: 77 L. Ed. 710. ` “5. 117 U.S, 504: 29 L. Ed. 988. 
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mission agents did not affect the matter. If the contention of the petitioners 
is well-founded, a simple answer to the claim of the State would have been to hold 
that even on the basis that the sale was by the appellants to the commission agents, 
that was impressed with the character cf export on the principle laid down in 
Brown v. The State of Maryland}, and that therefore the sale could not be taxed having 
regard to’section 10 (2). Empresa Siderurgica, S.A. v. Merced, is a recent decision 
in which the scope of the expcrt and the import clause came up again for con- 
sideration. A Corporation in Columbia purchased a cement plant in California 
with a view to export it to Columbia. The factory was being gradually dismantled 
and the materials transported 10 Columbia. During the years-of assessment, a 
portion had been dismantled ard the rest was in the process of being dismantled. 
A tax having been levicd on the property at that stage, the question arose whether: 
it could be considered as -xport far purposes c{section 10 (2). Douglas, J., observed: 


“Tt is not enough that there is an intent to export, or a plan which contemplates exportation»: 
or an integrated series of events which will end with it. The tax immunity runs to the process of 
exportation and the transactions and documents embraced init . . . . It is the entrance of the: 
articles into the export stream that marks the start of the process of exportation. Then there is: 
certainty that the goods are headed for their foreign destination and will not be diverted to domestic- 
- usé. Nothing less will suffice.” : i < 
Tt was accordingly held that though there was the intention to transport the 
materials to Columbia and. that vas in the process of being carried out, nevertheless 
as the foreign journey had not actually begun, there was. na-export within the 
meaning of section 10 (2). This decision is direct authority against the contention 
of the petitioners that a purchase preceding the actual export is partofit. Though 
the purchase was for the purpos2 of export, it was held that that was not sufficient 
to give immunity from taxaticn and that section 10 (2) would not come into 
operation until the gocds were put in transit., a : 


Apart from authorities, an examination of the grounds on which the decisions: 
in Brown v. The Stale of Maryland! aud Anglo Chilean Nitrate Sales Corporation v. Alabama? 
rest also show that they are incapable of application to sales preceding exports as 
contended by the petitioners. Cne ground for holding that import of goods extends 
to the first sale is that the object of impcrting them is to sell them in the country 
of import and that therefore the import must be held to continue until they reach 
the hands of the purchaser. In the Licence casest, Taney, C.J., stated that while 
imported articles - 


“are in the hands of the importer for sale . . . . they may be regarded as merely in 
transitu and on their way to the distan? cities, villages and country for which they are destined and 
where they are expected to be used ard consumed and for the supply of which they were in truth: 
imported.” i 


Black, J., observed in Hooven v. Evatt® : l ` - 


“The Court in Brown v. The State of Maryland, was in reality treating goods in the hands of 
an importer for sale as though they were still in transit until the first sale had been made.” 


This reasoning will not apply to a transaction which takes place befcre the 
transit begins. Another reason assigned for this rule is thus stated by Marshall, 
C.J., in Brown v. The State of Maryland’ : ; : 
~- “The counsel for the plaintiffs in error contended that the importer purchases, by payment 
of the duty to the United States, a rigkt to dispose of his merchandise, ‘as well as to bring it into the 
country ; and certainly the argument is supported by strong reason, as well as by the practice of 
nations, including our own. The object of importation is sale ; it constitutes the motive for paying: 
the duties ; and if the United States posess the power of conferring the right to sell, as the consider- 
ation for which the duty is paid, every principle of fair dedling requires, that they should be understood! 
to confer it.” 5 eee i 

That is to say, when an importer pays to the United States customs duties on the 
goods imported he thereby purchases å right to sell the goods free from any 
further taxation and that therefore the States cannot impose a tax on those goods. 





1. 12 U.S. 419 : 6 L. Ed. 678. . 4. 12L, Ed. 288. | 
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This reasoning again will be inapplicable to a purchase preceding the export 
‘and apart from that, there is also high judicial authority in India for holding 


that this doctrine is inapplicable to the law of this country. In the Province of 


Madras v. Paidanna & Sons}, Sir Mazrice'Gwyer, C.J., observed as follows : 


“Tt does not appear to us‘taat it woulc necessarily follow from the principle of the Maryland 
«decision that in‘ India the paymeat of customs duty, oh goods imported from abroad or the payment 
‘of an excise duty on goods manufactured or produced in India can be regarded as conferring some 
kind of licence or title on the importer or manufacturer to sell his goods to any purchaser without 
incurring a further liability to tax.” 


He also expressed, himself strongly against the introduction of the doctrine of original 
packages inte Indian law and observed : 

“ I should much regret if any contributioa of mine to the elucidation of the problems which come 
before this Court were thought ta have included the introduction of some kind of “original package ” 
doctrine and all the refinements and complications which that doctrine has brought in its train in 
the Courts of America.” 


Thus the decisions on the export and import clause do not support the contention 
of the petitioners that an export must be construed as including purchases prior 


to the transaction under which the goods are exported. 


We may now examine the authorities on the commerce clause. Section 8 (3) 
confers on the Congress the power to regulate inter-state commerce and as the 
Congress is supreme in respect of the powers delegated to it under the Constitution, 
any State legislation which encroaches on that field would be void. On the other 
hand, the States possess, subject to the powers delegated to the Congress and subject 
to such other limitations as are imposed by the Constitution, sovereign powers and 
the power of taxation is one of such powers which could be exercised, subject only 
to the limitations aforesaid. When, therefore, the validity of a taxing statute of a 
State is called in question as infringing section 8 (3), the point that arises for 
determination is, whether the impugned statute trespasses into the area of inter- 
state commerce and that in turn depends on where the region of inter-state commerce 
begins and where it ends. If the State legislation cuts in between those two points 
it will be struck down as unconstitutianal. But subject to this, it will have full 
operation. Thus, the discussion in the authorities cn this subject is directed to 
ascertaining the points of commencement and of termination of the inter-state 
commerce. A number of authorities has been cited before us on the question. 
It will be sufficient to refer to the mcre important among them. In Coe v. Errol?, 
timber standing in a forest in the State of New Hampshire was cut down with the 
object of exporting them to the State of Maine and the logs had in furtherance of 
this object been deposited on the riverside for the purpose of being floated down. 
The State of New Hampshire imposed a tax on the logs of wood and the question 
was, whether it was in ccntraventior of section 8 (3). In negativing this conten- 
tion, Bradley, J., observed : 

“ Are the products of a Staze, although intended for exportation to another State and partially 
prepared for that purpose by being deposited at a place or port of shipment within the State, liable 
to be taxed like other property within the State? Do.the owner’s state of mind in relation to the goods, 


that is, his intent to export them, and his partial preparation to do so, exempt them from taxation ? 
This is the precise question for sclution _ S There must he a point of time when they cease 
to be governed exclusively by the domestic law and begin to be governed and protected by the national 
law of commercial regulation, and that moment seems to us to be a legitimate one for this purpose. 
in which they commence their Anal movement for transportation from the State of their origin to 
that of their destination. When the products of the farm or the forest are collected and brought 
in from the surrounding country to a town or station serving as an entrepot for that particular region, 
whether on a river or a line of railroad suck products are not yet exports nor are they in process of 
exportation, nor is exportation begun until they are committed to the common carrier for transpor- 
tation out of the State to the State of their destination or have started on their ultimate passage to 
that State. Such goods do not cease to be part of the general mass of property in the State, subject, 
as such, to its jurisdiction and tc taxation in the usual way, until they, have been shipped or entered 
with a common carrier for transportation to anothef State or have been started upon suck transpor- 


tation in a continuous route or journey.” 





63. 719)- í 
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This authority lays down that the power of the State to tax properties within 
its jurisdiction is not taken away until the inter-state journey begins; ard that the 
fact that the goods are intended for inter-state commerce, is not enough to deprive 
States of their powers of taxatim. This is a principle that has been uniformly 
followed in the subsequent decisions. In Mcgoldrick v. Berwind-White Coal Mining 
Company1, the respondent which was a Corporation in Pennsylvania engaged in, 
the production of coal challenged the validity of a New . York legislation. 
imposing a tax on the sales effected by it in New York. The respondent 
maintained an office in New York, obtained orders and for carrying them out 
imported goods and the local agent at New York distributed them to the purchasers. 
On these facts it was contended that the tax was illegal as levied on. inter-state 
commerce. In negativing this contention the Court observed that after the goods 
had come to rest in tite State of New York they were liable to be taxed like every. 
other property within the State 3nd that 

“its only relation to the commerce arises from the fact that immediately preceding transfer 
of possession to the purchaser within tke State, which is the taxable event regardless of the time and 
place of passing title, the merchancise has heen transported in inter-state commerce and brought 
‘to its journey’s end. Such a tax has nc different effect upon inter-state commerce than a tax on the 
“ use gof property which has just been moved in inter-state commerce . . . . . or the familiar 
property tax on goods by the state of destination at the conclusion of their inter-state journey. Brown 
v. Houston,® American Steel and Wire Co. =. Speed”. This Court has uniformly sustained a tax imposed 
by the State on the buyer upon a sale of zoods, in several instances in the ‘ original packages,’ effected: 
by delivery to the purchaser upon.arrival at destination after an inter-state journey, both when the 
local seller has purchased the goods er<ra-state for the purpose of re-sale and when the extra-state 
seller has shipped them into the taxing :-ate for sale there. Respondent, pointing to the course of its 
business and to its contracts which contemplate the shipment of the coal inter-state upon orders of the 
New York customers, insists that a distirction is to be taken between a tax laid on sales made, without 
previous contract, after the merchanclis= has crossed the State boundary, and sales, the contracts for 
which when made contemplate or requ-re the transportation of merchandise inter-state to the taxing 
state . `. . But we think this distinction is without the support of reason or authority.” 


In the result, the taxation wes held to be legal. The principle estabished 
in this case that the doctrine cf original packages has no application to inter- 
state commerce had been already laid down in Woodruff v. Parham* and Hinson v. 
Lott®, and it has never been questioned. 


Considerable reliance was p-aced on behalf of the petitioners on the following 
decisions : Robbins v. Taxing District of Shelby County, Dahnke-Walker Milling Co. 
v. Bondurant’, Lemke v. Farmers’ Grain Company®, Shafer v. Farmers’ Grain Company®, 
Real Silk Hosiery Mills v. Portianz°, and Currin v. Wallace1!. In Robbins v. Taxing- 
District of Shelby County®, the appellant was carrying on within the State of Tennessee 
the business of soliciting orders fr the sale of goods of the firm of Rose, Robbins’ 
& Company, of Cincinnati, in tre State of Ohio, by exhibiting samples, a business 
known as that of adrummer. Under a law of Tennessee, drummers were required: 
to take out before carrying on thir business a licence on payment of the fees pres- 
cribed thereunder. The validity of this imposition was impugned on the ground 
that the drummer was engaged in the carrying on of inter-state commerce and that 
the State had no power to burden it by any measure of taxation. This contention 
was upheld. In Dahnke-Walker Milling’ Company v. Bondurant’, the question was 
about the validity of a statute of Kentucky which prescribed various conditions. 
under which Corporations of cther States could do business in the State. As the 
business out of which the dispute aose was purchase of grain for inter-state commerce, 
it was held that the provisions of the Act amounted to an interference with that 
commerce, and were therefore vcid. In Lemke v. Farmers’ Grain Company®, North 
‘Dakota enacted a legislation requiring that the purchases of grains intended for 
transport to markets in Minnesota should be made only by persons holding a- 





1. 309 U.S. 33: 84 L.Ed. 565 (at 572 &, 6. 120 U.S. 489 : 36 L. Ed. 694. 
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licence and imposed various restrictions in the matter of carrying on of that business. 
It was held that this was unconstitutional interference with the carrying on of 
inter-state commerce and .was illegal. The decision in Shafer v. Farmers’ Grain Com-° 
pany! is again on the validity of a North Dakota statute which introduced a com- 
pulsory system of licence and regulation with reference to the purchase of grains 
intended to be exported to other States. The Act was held to be unconstitutional. 
In Real Silk Hosiery Mills v. Poriland?, a statute of Oregon required licence to be 
taken from persons engaged in inter-state trade as a condition of their carrying on. 
business. Following the decision in Robbins v. Taxing District of Shelby County?, 
the Court held that this was an unconstitutional interference with inter-state com- 
merce. It will be noticed that in all the above cases the point for determination 
was whether the States could impose restrictions on the carrying on of inter-state 
commerce by requiring that a licence should be taken and imposing restrictive 
conditions. These authorities do not bear directly on the question as to when 
transactions assume the character of inter-state commerce so as to be immune from 
taxation. The principle on which these decisions rest is that a State Law will be 
invalid, if it, to any extent, burdens inter-state commerce. Vide Spector Motor 
Service v. O’Connor'. In Currin v. Wallace®, the question was about the validity 
of a federal legislation providing for the regulation of the tobacco trade. The 
contention was that it related, purely to intra-state commerce and was therefore 
unconstitutional. It was held that the purchase of goods in one State for trans- 
portation into another constituted inter-state commerce and was, therefore, within 
the regulatory jurisdiction of the Congress under section 8 (3). 


Our attention was also invited to decisions in which the question discussed. 
was how far interruptions in the course. of transport of goods could-be regarded as 
terminating the journey so as to enable the States toimpose a tax on the goods at that. 
stage. Thus, in General Oil Company v. Crain®, oil which was shipped from Pennsyl- 
vania and destined ultimately for points in the States of Arkansas, Louisiana, and 
Mississippi was held not to be in inter-state commerce when in the course of transit, , 
it was unloaded into tanks and barrels for the purpose of distribution at the places 
of destination. A tax laid on it was upheld as not being in violation of section 8 (3). 
In Becon v. Illinois’, it was decided that grain which was shipped from the Western. 
States for delivery in the Eastern States ceased to be in transit, when it was stopped. 
at Chicago and removed to the owner’s grain elevator for inspection, weighment 
and assortment before being despatched to their destination. It was observed that 
the owner had ' 

“ established a local facility in Chicago for his own benefit, and while, through its employment, 
the grain was there at rest, there was no reason why it should not he included with his other property 
within the state in an assessment for taxation which was made in the usual way, without discrimi- 
nation.” 

In Susquehanna Coal Company v. South Amboy*, coal shipped from the State of Pennsyl- ` 
vania and landed at New Jersey and dumped into a coal depot was held liable for . 
State taxation, although destined ultimately for ports in other States as there was‘ 
something more thar an incidental interruption of the continuity of the trans- 
portation through the State and there was “a business purpose and advantage in. | 
thedelay.”” These authorities are relevant only as showing that the period during 
which the State loses its power to tax on ‘the ground of inter-state commerce should. 
be confined to the time when there is a continuous course of transit. In Minnesota 
v. Blasius®, the law relating to the power of the State to impose tax in relation to- 
the commerce clause was thus summied up : - 

“Thus, the State. cannot tax inter-state commerce, either by laying the tax upon the business- 
which constitutes such commerce or the privilege of engaging in it, or upon the receipts, as such, 


derived from it. Similarly, the States may not tax property in transit in inter-state commerce . . .. 
If the inter-state movement has not begun, the mere fact that such a movement is contemplated. 
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-does not withdraw the property from the Statc’s power to tax it. If the inter-state movement has 
begun, it may be regarded as continuing, so as to maintain the immunity of the property from State 
taxation, despite temporary interrruptions duc to the necessities of the journzy or for the purpose of 
-safety and convenience in the’ course of the movement . . . . When property has come to 
rest within a State, being held there at the pleasure of the owner, for disposal or use, so that he may 
-dispose of it cither within the State, or for shipment elsewhere, as his interest dictates, it is deemed to 
be a part of the general mass of prope-ty within the State and is thus subject to its taxing powere” 


The above authorities on the commerce clause, far from supporting the 
-contention of the petitioners that export should be deemed to include the chain 
-of transactions preceding it clearly establish that immunity from taxation under the 
commerce clause should be narrowly construed so as to limit it to the period between 
the actual commencement and termination of inter-state commerce. 


. Turning now to Article 2&6, the.question is what is the exact import of the 
-words “sale of goods where it takes place in the course of export or import ”, or 
“in the course of inter-state trade.” Mr. K. Rajah Ayyar argues that the words 

“ in the course of export ” are equivalent to “ for the purpose of export” and that 

construction would take in not merely the last transaction under which the goods 
are actually exported but alse the prior sales which were effected for the purpose of 
export or even with the knowledge that the goods will be exported. “But when 
dealing with extra-state transactions, the Explanation to Article 286 (1) (a) enacts 
‘that the delivery must be “fer the purpose, of consumption.’ And when two 
different expressions are used ir. the same context, the reasonable inference is that 
they refer to two different matters, and therefore, the words “in the course of 
-export ” cannot bear the same meaning as * for the purpose of export.” In their 
natural meaning the words “ in the course of export ” would have a more restricted 
-operation than the words “ far the purpose of export.” Quite obviously the words 

“in the course of” have been suggested by the decisions of ihe American Courts 
-on the commerce clause. The abject of Article 286 (2) is clearly io prevent States 
from interfering with the free flow of commerce in the country by erecting barriers 
-of taxation, ‘That was precisely the object of the commerce clause in America and, 
interpreting that clause, the decisions have established as already seen that the 
‘States enjoy full powers of taxatisn so long as they do not trespass into the region of 
inter-state commerce and that that region begins when the goods commence their 
‘inter-state journey and ends when they reach their destination. Whether the goods’ 
:are in the course of transit is the paramount question to be decided under the 
commerce clause. It is this conception that appears to have been adopted in the 
words “ sale of goods where it takes place in the course of inter-state trade.” These 
words limit the prohibition on the power of the State to impose tax on sales only 
-where they are the subject-matter of inter-state commerce. The power of the 
‘State to tax sales before the inter-state commerce commences and after it ends is left 
untouched. In this view, the power of the States to impose tax under Article 286 (2) 
would ‘be of the same character and extent as the power of the States in America 
in relation to the commerce clause. : 


It has next to be noted that under Article 286 (1) (6) the prohibition on the 
power of the State to tax exports and imports is stated in precisely the same terms 
as in relation to inter-state commerce under Article 286 (2) ; and that is only in 
srespect of sales or purchases which take place in the course of the import or the 
export of the goods. It would be in accordance with sound rules of construction 
‘to:put the same meaning on the words “ in the coure of” occurring both in Article : 
286 (1) (b) and in Article 286 (2). Thus understood the prohibition under Article | 
286 (1) (b) will begin to operate only from the time when the goods exported begin 
their international journey and it will cease when that journey ceases. . In other - ' 
words, the prohibition is limited to the period covered by the actual exportation 

‘.or importation of the goods. The power of the State to impose tax at any stage: 
before or after is not affected. : 


It may.also be observed thar m American law, the commerce clause and the 
export and import clause operate differently on the power of the State to impose tax. 
“While under the commerce clause the States have, as already mentioned; “plenary ` 
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powers of taxation.subject only to the powers of the Congress to regulate inter-state 
commerce, in the case of the export and import clause, it is a total want of jurisdiction: 
The distinction between the two was thus stated in Richfield Oil Corporation v. State 
Board? : i re i ; 
i P 

“ The two constitutional provisions, while related, are not co-terminous. To be sure, a State 
tax has at times been held unconstitutional both under the Import-Export Clause and under the 
Commerce: Claase. But there are important differences between the two. The invalidity of one 
derives from the prohibition of taxation on the import or export ; the validity of the other turns no- 
wise on whether the article was, or had ever been, an import or export. Moreover, the Commerce 
Clause is cast, not in terms of a prohibition against taxes, but in terms of a power on the part of Con- 
gress to regulate commerce. . . . . As recently stated in McGoldrick v. Berwind-White Coal 
Mining Company*, the law under the Commerce Clause has been fashioned by the Court in an effort 
“to reconcile competing constitutional demands, that commerce between the States shall not be 
unduly impeded by State action, and that the power to lay taxes for the support of State Government 
shall not be unduly curtailed’.” > $ i 
It would appear that the intention of the framers of the Constitution was to 
discard this distinction and enact one law for both foreign and inter-state 
trade and that they chose to adopt the law relating to inter-state commerce . 
in America as furnishing a basis for reconciling the competing demands 
of both the union to control and regulate commerce, inter-state and foreign, in the 
best interest of the country, and of the States, to raise revenue on transactions, 
which are rendered possible by the protection afforded by the States. . 


If that is the true, meaning of Article 286, why asks Mr. Rajah Ayyar, should. 
not the Legislature have simply enacted that the State shall not lay tax on exports 
orimports. But then that would have brought in the doctrine of original packages 
and it was clearly with a view to avoid it and assimilate the law on the subject 
of the exports and‘imports to that on inter-state commerce that the language used 
in the American authorities on-the construction of the commerce clause was adopted. 
Even so, argues Mr. Rajah Ayyar, the language used in Article 286 suggests a wider 
operation of the prohibition on the powers of the State to tax than would result on 
the construction adopted here. The language is, it must be conceded, somewhat 
involved but it is due to the fact that two different classes of transactions were 
clubbed together in one Article. If A in Madras sells goods to B in Calcutta and 
in performance of the contract consigns them to a common carrier, then from that 
stage the goods are in transit in inter-state commerce and the State loses its power 
of taxing the sale, That is a plain case under the inter-state commerce clause. 
But not seldom does it happen that even before a contract is entered into with 
reference to goods A might consign them to his own order or control in Calcutta 
and while the goods are actually in transit a transaction of sale might be concluded 
and completed by transfer of the relative documents of title. That transaction 
might be concluded at Madras. But nevertheless, the State of Madras will have 
no power to tax the sale as the sale takes place while the goods are in the course of 
inter-state commerce. It is the lumping up of these two kinds of transactions in 
a single provision that. has resulted in a tangle in expression. ` 


It must accordingly be held that both in Articles 286 (1) (6) and 286 (2) the 
power of the State to impose a tax on export or import or inter-state trade or corn- 
merce is taken away only in respect of sales or purchases made directly in relation 
to the goods which are the subject-matter of transportation either in inter-state or 
international commerce, whether such sales take place prior to the commencement 
of the transport or during its progress. The prohibition does not’ extend to sales 


or purchases which have no direct-connection with the goods which are exported. 


In the light of this conclusion we may examine the facts relating to the first 
question, -7,250 pieces of hides and skins were exported directly by the petitioners 
under C. I. F. contracts. That would clearly be exports not-liable for taxation. 
The Commercial Tax Officer held’ that the goods which had been purchased as 
raw hides and skins were tanned by the petitioners in their own tannery and exported 
as tanned hides and skins. The Petitioners contend that what they did was not 
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tanning but merely curing the hides and skins so as to preserve them from decay 
and putrefaction so that they may be in a fit condition for export. If that is so— 
and that is not seriously disputed—the ground on which the tax was imposed in the 
present case must be rejected as untenable. But the substance of the matter is that 
the petitioners are not taxed as exporters, but as the last purchasers who exported 
the goods and the tax is imposed on the sum of Rs. 8,66,212-8-1 which is the price 
which they paid to their sellers in Dacca, Calcutta, Cawnpore and locally. There- 
fore, if the contention of the petitioners that all their. purchases form part of the 
process of export fails, then they can escape taxation only by establishing that the 
DS by them are not liable to be taxed, and that is the point raised in questions 
2 and 3. 


On the second question relating to the purchase of 12,123 pieces of raw hides 
and skins in Dacca, the argrment of the petitioners is that they are imports from 
Pakistan and exempt from taxation in view of Article 286 (1) (b). The facts 
established are that the representatives of the petitioners used to go to Dacca, make 
the purchases there, pay the price, and consign the goods from there to` Madras. 
The contracts of purchase were completed in Dacca, before the goods were put in - 
transit; and what the petitioners did was merely to transport their own goods 
from Dacca to Madras. Dealing with inter-state commerce, Willis remarks that 


c whenever there is traffic or commercial intercourse between a person in one state and a 
person in another state there is inter-state commerce.” ; 


Vide Willis on Constitutional Law, page 289. On the same principle, unless the 
goods are in transit under a contract between two persons in two different 
countries, entered into either at the commencement of the transport or during 
its progress, there can be no question of a sale or purchase in the course of 
import. It should therefore be held that the transport by the petitioners of 
their own goods after purchase in Pakistan cannot be brought under Article 
286 (1) (b) as a purchase in the course of import. But the claim of the 
petitioners to exemption in respect of these purchases must be upheld on a 
different ground. If the purchases were completed in Dacca, that would be 
outside the operation of the Madras General Sales Tax Act as that authorises a levy 
of tax only on sales or purchases within the Province of Madras ; and as the tax 
has been imposed on the petitioners as purchasers, it must be held to be unauthorised. 
It may be that the petitioners are liable to be taxed under the Act in respect of any 
subsequent dealings by them with reference to these goods within the State of Madras, 
if that is authorised by the Act. But the assessment of tax has been made on them 
only as purchasers of hides and skins, and that is clearly illegal. 


The third contention relates to the purchase of 74,000 pieces of hides and 
skins in Calcutta and Cawnpore for a price of Rs. 7,18,042-2-9 and it raises a rather 
difficult question on the interpretation of Article 286 (1) (a) and the Explanation 
thereto. For a proper appr2ciation of these provisions, it will be useful if we first 
ascertain the powers of taxation which States possess apart from Article 286, and 
then examine how far those powers have been abridged or modified by the provisions 
of that Article. The power to impose taxes on sales was conferred on the States 
by Entry No. 48 in the Provincial List in the Government of India Act, 1935, and 
under the Constitution that power is granted by Entry No. 54 in the State List in the 
Seventh Schedule. Article 245 (1) enacts that ‘‘ The Legislature of a State may make 
laws for the whole or any part of the State.” On these provisions three possible 
cases can be conceived. ‘There may be a sale which is wholly intra-state ; a sale 
which is wholly extra-state and a sale which may be described as inter-state by which 
is meant a sale in which the essential ingredients such as conclusion of the contract, 
delivery of the goods, payment of price and the passing of title take place partly in 
one State and partly in another or others. The first two categories do not present 
any difficulties ; taxation of ar intra-state sale will be intra vires and the taxation 
of an extra-state sale ultra vires of the powers of the State Legislature. The problem 
arises only with ‘reference to inter-state sales. One question is whether having 
regard to the limitations prescribed in Article 245 (1), the State Legislature has | 
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competence to impose a tax on such sales.) It is well-settled that the power of a 
State to impose taxes is not conditioned on; the subject-matter being wholly within 
its jurisdiction. The exercise of the power’ will be valid, if there is sufficient terri- 
torial connection with reference to the subject-matter. That was clearly laid down 
by the Priyy Council in Wallace Brothers and Company v. ‚Commissioner of Income-tax, 
Bombay', where it was observed:: f i 

“ Given a sufficient territorial connection ketween the person sought to: be charged and the 
country seeking to tax him, income-tax may properly extend to that person in respect of his foreign 
income. 


We had occasion recently to consider this question in Criminal Appeal No. 129 of 
1952 and we held that sales tax could be levied on sales which are of an inter-state 
character, provided they were substantially effected within the Stafe and that a law 
imposing such a tax is not ultra vires of the powers of the Legislature. It is 
unnecessary to cover the same ground once again. It may be added that a 
different conclusion would lead to the startling result that inter-state sales could 
not be the subject of taxation by any State. ; 


A more difficult question is which among the States in which inter-state sales 
take place has the power to tax such sales? One possible view is that as there is a 
sale only when property in the goods passes, it is only that State in which property 
passes that has the competence to impose tax on the sale. This was the substantial 
question which was considered by us in Criminal Appeal No. 129 of 1952, to which 
reference has already been made. There, the assessees who were carrying ‘on 
business in the City of Madras claimed exemption from sales tax in respect of certain 
sales in which the property passed to the purchasers in Calcutta. But the contracts 
themselves had been concluded in Madras. The goods were consigned to the 
common carrier in Madras and the assessees had also their Head Office in Madras. 
On these facts, we held that for purposes of sales tax the sale must be held to take . 
place where the bargain was concluded and the transaction substantially effected 
and that passing of property in goods was not a decisive factor. This conclusion 
was reached on a consideration of Norfolk and W.R. Co. v. Sims? and American Express’ 
Co, v. State of Jowa®. These authorities lay down that when there is'a sale of goods, 
the material element for the purpose of taxation is the agreement of sale under which 
the right of the parties get finally fixed ; that the passing of property, delivery of 
goods and payment of price are matters on which the parties are free to settle their 
own terms; that the power cf the State to impose taxes cannot depend on the 
terms of the bargains which ‘the parties might make ; and that where there is a 
consummated sale, the venue of the sale for purposes of taxation is the place where 
the agreement was concluded, the rest of the transaction being treated merely as a 
process of cxecution of the agreement. Reliance was also placed on the observations 
of Black, J., in Richfield Oil Corporation v. State Board of Equalisation*. Reference may 
also be made to the following observations of Stone, J., in McGoldrick v. Berwind- 
White Coal Mining Company® : a 
4 - The place where the title passes has not been regarded as the test of inter-state character of 
sale. ; 


How far the later decision in McLeod v. Dilworth Company®, can be reconciled 
with the decision in. McGoldrick v. Berwind-White Coal Mining Company®, is 
not material ‘for’ the present discussion ‘as Frankfurter, J., who delivered 
the judgment of the majority accepts the authority of McGoldrick v. Berwind-White 
Coal Mining Company®, and proceeds to distinguish it. Nor is it material to 
consider how far the decision in McLeod v. ‘Dilworth Company® could be 
reconciled with the decision of the same learned Judge in General Trading 
Company v. State Tax Gommission.” © The point is that it is generally agreed that it is 
a m 
I1. (1948) 2 M.L.J. 62 : (1948) F.L.J. 32 az - 329 U.S. 69: ot L. Ed. 8oat p. os. . 
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2. 1gt U.S. 441 : 48 L. Ed. 254. . 6. 322 U.S. 327 : 88 L. Ed. 1304. aS 
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not the passing of property in gaods that determines the right of the states to impose 
tax. The position is thus stated by a learned American Writer}. 

“ Furthermore, the question whether title passes in the state of origin of the goods or in the state 
of destination has not hitherto been thought determining under the commerce clause. Caldwell v. 
North Carolina? ; Norfolk and W.R. Co. v. Sims? ; Rearick v. Pennsylvania*. In this last case, Mr. Justice 


Holmes said: ‘Commerce’ among the several States is a practical conception, not drawn. from the 
‘ witty diversities’ of the law of sales.” 


Under the Indian Sale of Goods Act the provisions as to passing of title are subject 
to a contract ‘to the contrary vide section 19. If the power of a State to impose 
sales tax is to depend on the passing of property in the goods, it will follow that it is 
in the power of the parties t determine by their bargain the extent of that power 
and it would be,possible for them tc deprive a State of its power to tax a trans- 
action which takes place within its limits by adepting artificial terms as to the passing 
of title, While such terms will be binding on the parties themselves in deter- 
miniag their mutual rights and obligations as te when the risk commences and the 
like, thcre is no reason why the State which has sovereign power of taxation within 
the limits prescribed by the Constitution should, in the exercise of such power, be 
controlled by the contracts cf ce parties. The correct view, therefore, to take of 
the matter, is to hold that the right to impose a tax arises in India, as in America, 
when the contr: ct is concluded, provided of course the contract is ccmpleted by the 
passing of property. 


In Criminal Appeal No. 123 of 1952 we had not to consider the effect of Article 
286 of the Constitution on the powers of a State to impose sales tax, as the assess- 
ment under consideration there related to the period between 1st April, 1947 and 
gist December, 1947. The point for determination now is how far the power which 
the States otherwise possess of imposing sales tax is affected by. Article 286 (1) (a) 
and that depends on the irterpretation to be given tc the Explanation. Is the 
power of taxation conferred by the Explanation in addition to the power possessed 
by the State? Or, is it in substitution of it? To take an illustration, if a contract 
is concluded in Madras and to bring cut the problem in relief, let us assume that 
under the agreement of parties the property in the goods also passed in Madras, 
put the goods are actually delivered in Bombay, would the State of Madras have 
the power to tax the sale? But fer the Explanation, it would have had. Has the 
Explanation the effect of taking away the right? It is undoubted that under the 
Explanation, the State of 3ombay will have the power to impose tax. If the 
Explanation has to be inte-pr2ted as conferring an additional power, then both 
the States will have the power to tax, the State of Madras acting under Entry No. 54 
and under the Madras General Sales Tax Act and the State of Bombay by virtue 
of the Explanation. What zar. be put against this construction is that it results in 
double taxation of the same transaction. But if we adopt the view that the Expla- 
nation has the effect of sup2rseding powers of the State Legislature in cases falling 
under the Explanation, that will have the effect of depriving the States of revenue 
in respect of transactions which are substantially effected there. Looking at the 
cast of the statute, the conferment of the power of taxation on States is under 
Article 246 cf the Constituton and Entry 54 in the State List which correspond to 
section 100 and Entry 48 in the Seventh Schedule in the Government of India Act 
of 1935. Then comes Article 286 (1) (a) which prohibits the imposition of tax on 
extra-state sales—a prohibit-on which is already to be found enacted in Article 245. 
While Article 245 is positive in its terms, Article 286 (1) is negative. The Expla- 
nation then steps in and provides that for the purpose of Article 286 (1) (a) a sale 
must be considered to take laze in that State in which the goods are actually deli- 
vered for consumption. The effect of this Explanation is to remove the limitation 
imposed by Article 245 and Article 286 (1) on the power of a State to enact extra. 
territorial legislation and permit the State to levy sales tax on an extra-state sale, 
provided gocds thereunder are delivered within the State. The Explanation 





1,, Vide 57 Harvard Law Review, page 1091. 3. 191 U.S. 441: 48 L. Ed. 254. 
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should accordingly be construed as not taking away the positive powers of taxation 
conferred under Article 246 and Entry No. 54 but as enlarging those powers in cases 
falling within the Explanation. This conclusion is reinforced by a reference to the 
circumstance under which the Explanation 'camé to be incorporated in the Article. 
It was not originally in the Bill and it came to be inserted at the last stage out of 
deference to the representations made or behalf cf certain States that the Law as it 
stood would prevent them from taxing commodities which would be used in the 
State and that a power to tax such transactions should be conferred on them. Read 
in the light of this background, the language of the Explanation is also significant. 
It applies only when the goods have been delivered for the purpose of consumption 
in that State. It is really what is termed in American Legislation as ‘ use tax °’ which 
though functionally allied to sales tax, is different in its operation. In McLeod v. 
Dilworth Company’, the difference between the two kinds of tax was thus explained : 

“ A’sales tax and a use tax in many instances may bring about the same result. But they are 
different in conception, are assessments upon different transactions, and in the interlacings of the 
two legislative authorities within our federation may have to justify themselves on different consti- 
tutional grounds. A sales tax is a tax on the freedom of purchase. A iise tax is a tax on the enjoy- 
ment of that which was purchased.” - 
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We are not concerned with the constitutional problem as it presented itself for 
solution in that case; because under the Constitution the States’ enjoy both a 
“power under Entry 54 to’ tax sale and purchase of goods and a power under 
Entry 52 to tax goods on their entry into a local area, subject only to the limitations . 
contained in Article 286. But the observations quoted above are sufficient to show 
that there is no conflict between the power of States to tax sales under Entry 54 and 
the power to impose taxes on the use of goods to which the Explanation relates. 


This interpretation further gives a clue to the correct meaning of the words 
“actual delivery” in the Explanation. In the context it can mean only physical 
delivery and not constructive delivery such as by transfer of documents of title 
to the goods. The whole object of tae Explanation is to give a power of taxation in 
respect of goods.actually entcring the State for the purpose of use therein and it will 
defcat such a purpose if notional delivery of goods as by transfer of documents of 
title to tae goods within the State is held to give the state a power to tax, when the 
goods are actually delivered in ancther State. 


The result may be thus summed up: 


(1) The State has plenary powers of taxation over intra-state sales. 
(2) The State has no power to impose a tax on extra-state sales. 
(3) In respect of inter-state sales, the State in which the contract is concluded 


is the only State which has tite power to impose a tax. 


(4)-Where goods are delivered for consumption in a particular State, that 
State has the power to impose a use tax or a purchase tax thereon notwithstanding 
that the transaction of sale is extrz-state. : ~. 


.’ In the light of the abcve discussion it is necessary to examine whether on the 
facts established in the present case the petitioners are entitled to exemption from 
tax in respect of hides and skins purchased in Calcutta and Cawnpore. The affidavit 
in support of the petition does not give particulars as to where the contract was 
concluded or where the delivery was made. In a statement filed on behalf of the 
respondent it is stated that in respect of the purchases made in Calcutta the docu- 
ments of title were received by post in Madras. Jn the view taken by us that would 
not be sufficient to confer cn the State a power to tax the sales. If the contracts in 
respect of these sales were concluded in Calcutta, they will be extra-state sales not 
liable for taxation under the Madras General Sales Tax Act. It would appear, 
however, that the goods were actually delivered in Madras and if sv, that will confer 
on the State of Madras a power to tax the goods under the Explanation to Article 

fr 322 U.S. 327; 88 L.Ed, 1304 at PP, 1306-1307, 
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286 (1) (a) which has become incorporated in the Madras General Sales Tax Act 
by the Adaptation of Laws (Fourth Amendment) Order, 1952, which by virtue of 
section 1 (2) shall be deemed to have comc into force on the 26th January, 1950. 
With reference to the purchases made in Cawnpore also it is stated on behalf of 
the respondent that the prices were paid to the banks in Madras against delivery of 
documents of title. This circumstance would not be sufficient to clothe the State 
of Madras with authority tc impose a tax on these sales, though property in the 
goods might pass in Madras, as in the view expressed by us, the locus of the contract 
is not where the property pass2s, but where the agreement is concluded. But if the 
goods were delivered in Madras, as appears from the statement on behalf of the 
respondent, the Madras State would have jurisdiction to impose tax under the 
Explanation to Article 286 (1) (2). 


We must mention that on the construction of the Explanation to Article 286 (1) 
(a) Mr. K. Rajah Ayyar argued that the word ‘ consumption’ occurring therein 
should be understood in the limited sense of eating and not in the wider sense of 
using. He relied on the language of Entry 52 in schedule 2 where both * consump- 
tion’ and ‘ use’ are used disjunctively. But Entry 53 speaks of taxes on the con- 
sumption ‘or sale of electrici: ; and obviously consumption here can mean only 
use. Reference was made to the Dictionary meaning of the word ‘ consumption.’ 
But that gives both a popular sense and an economic sense. It is the latter that we ~ 
_are concerned with, and that is given in Webster’s New International Dictionary, 
Vol. I, page 483, as follows : 


“ Consumption —(3) Economics.—The use of (economic) goods resulting in the diminution or 
destruction of their. utilities, -opposed to production. Consumption may consist in the active use 
of goods in such a manner as to acccmplish their direct and immediate destruction, as in eating food, 
wearing clothes, or burning fuel; ar it may consist in the mere keeping, and enjoying the presence 
or prospect of, a thing, which is destroyed only by the gradual processes of natural decay, as in the 
maintenance of a picture gallery. Generally, it may be said that consumption means using things, 
and production means adapting them for use.” 


In the Oxford New English Dictionary, Vol. II, page 888, consumption is defined 
as: 

: “ (1) The action or fact of consuming or destroying; destruction. . . . . (7) Pol. 
‘Econ. The destructive employmen: or utilisation of the products of industry.” 


There is no substance in this contention. 7 


(4) The fourth conterton of the petitioners is that the power of the State ` 

to impose sales tax has undergcne a material change by the operation of Article 286, 
that taxes which would be_law=ul prior to the Constitution have now been rendered 
illegal ; that the Turnover ard Assessment Rules which were framed before the 
Constitution have mixed up what would not now be taxable with what is taxable ; 
and that therefore they should be declared void in their entirety as the turnover 
under the Act is one and indivisible. We are unable to agree with this contention. 
As already mentioned, Article <85 is now part of the Madras General Sales Tax Act, 
by virtue of the Adaptation of Laws (Fourth Amendment) Order, 1952 ; and if the 
assessment is to any extent not authorised by the Statute the assessees are entitled to 
be relieved from the imposition to that extent. They cannot claim further that they 
should be freed altogether from liability even to the extent that they are liable under 
the Act. As was observed by Holmes, J., in New York Ex. Rel. Hatch v. Edward 
Reardon}, 


“ with regard to taxcs, especially perhaps it might be assumed that the Legislature meant 
them to be valid to whatever extent taey could be sustained.” 


_ The result of the findings is that the sum of Rs. 1,04,595-4-6 representing the 
price paid by the petitioners for the hides and skins purchased in Dacca, should 
. be excluded from their assessable turnover ; and that in respect of the purchases 
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made in Calcutta, Cawnpore and locally amounting to Rs. 7,61,617-3-7 they are 
liable for sales tax. 


The learned Advocate Gencal agreés that the taxing authorities will revise 
the assessments in accordance with th2 conclusions expressed herein. 


There will be no order as to costs. 
Rajamannar, C.F.—I agree. 
K.S. —_ Petition allowed in Part. 
[THE SUPREME COURT OF INDIA] 
[Criminal Appellate Jurisdiction.] 
PRESENT :—MeuRcHAND Manajan, S. R. Das anp N. H. Buacwati, JJ. 


Criminal Appeal No. 56 of 1951. 


Hanumant, son of Govind Nargundkar .. Appellant.* 
> U. 
The State of Madhya Pradesh j .. Respondent. 
Criminal Apbeal No. 57 of 1951. 
Raojibhai, son of Somabhai Patel _ .. Appellant.* 
v. 
The State of Madhya Pradesh “ .. Respondent. 


Criminal Trial—Finding of facc—Concurrent finding based on sole testimony of unreliable witness who was 
himself a party to the preparation of 2 forged document in the case—Review by Supreme Court on special leave-— 
“Circumstantial evidence-—Considerations in dealing with—Admission—To be used in evidence as a whole and 
not split up. 


When the Court of first instance and the Court of appeal arrive at concurrent findings of fact 
after believing the evidence of a witness, the Supreme Court as the final Court does not disturb such 
findings save in most exceptional cases. But where a finding of fact is arrived at on the testimony 
of a witness who is not a person on whom any reliance could be placed and who was himself a party 
to the preparation of a forged document in the suit and the Courts below have departed from the 
rule of prudence that such testimony should aot be accepted unless it is corroborated by some other 
evidence on the record, a finding of that character in the circumstances of a „particular case may well 
be reviewed even on special leave if the other circumstances in the case require it, and substantial and 
grave injustice has resulted. - X : s 

Tt is well to remember that in cases where the evidence is of a circumstantial nature, the cireum- 
stances from which the conclusion of guilt is to be drawn should in the first instance be fully established, 
and all the facts so established should be consistent only with the hypothesis of the guilt of the accused. 
Again, the circumstances, should be of a conclusive nature and tendency and they should be such as 

to exclude every hypothesis but the one proposed to be proved. In other words, there must be a 
chain of evidence so far complete as not to leave any reasonable ground for a conclusion consistent 
with the innocence of the accused and it must be such as to show that within all human probability 
the act’must have been done by the accused. In dealing with circumstantial evidence there is always 
the danger.that conjecture or suspicion may take the place of legal proof and supply some little link 
that is wanting. This must be avoided. 

It is settled law that an admission made by a person whether amounting to a confession or not 
cannot be split up and part of it used against him. An admission must be used either as a a whole or 
not at a 


Appeals by Special Leave from the Judgment and Order, dated the a March, 
1950, of the High Court of Judicaturs at Nagpur (C. R. Hemeon, J.) in Criminal 
Revisions Nos. 152 and 1&3 of 1949. arising out of Judgment and Order, dated 
the 24th March, 1949, of the Court of the Sessions Judge, Nagpur, in Criminal 
Appeals Nos. 26 and 27 cf 1949 and the Judgment and Order, dated the 15th 
January, 1949, of the Court of the Special Magistrate, Nagpur, in Criminal Case 
No. 1 of 1948. ` 


- N. C. Chatterjee, Senior Advocate (B. Bannerjee and A. K. Datt, Advatates 
with him), for Appellant in Criminal Appeal No. 56 of 1951. 





* Grl. Appeals Nos, 56 anc 57 of 1951 - 28rd September, 1952, 
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... ‘Bakshi Tek Chand, Senior Advocate (K. V. Tambay, Advocate with him) for the 
Appellant in Criminal Appeal No. 57 of 1951. 


T. L. Shivde, Advocate-General of Madhya Pradesh (T. P. Naik, Advocate 
with him) for the Respondent. ` 


The Judgment of the Court was delivered by f 

Mahajan, J.—This is a consolidated appeal by special leave from the two 
orders of the High Court of Judicature at Nagpur passed on the gth March, 1950, 
in Criminal Revisions Nos. 152 and, 153 of 1949. 


On a complaint filed by the Assistant Inspector-General of Police, Anti-Corrup- 
tion Department, Nagpur, the appellant in Criminal Appeal No. 56 of 1951 
(H. G. Nargundkar, Excise Commissioner, Madhya Pradesh), and the appellant 
in Criminal Appeal No. 57 of 1951 (R. S. Patel) were tried in the Court of Shri 
B. K. Chaudhri, Special Magistrate, Nagpur, for the offence of conspiracy to secure 
the contract of Seoni Distillery from April, 1947 to March, 1951, by forging 
the tender, Ex. P-3A and for commission of the offences of forgery of the tender 
(Ex. P-3A) and of another document, Ex. P-24. The learned Special 
Magistrate convicted both the appellants on all the three charges. He sentenced 
R. S. Patel to rigorous imprisonment for one year under each charge and to pay 
fines of Rs. 2,000, Rs. 2,000, and Rs. 1,000, under the first, second and third charges 
respectively. The appellant Nargundkar was sentenced to rigorous imprisonment 
for six months under each charge and to pay fines of Rs. 2,000, Rs. 2,000 and 
Rs. 1,000, under the first, second and third charges respectively. Each of the appel- 
lants appealed against: -their respective convictions and sentences to the Court of the 
Sessions Judge, Nagpur. The learned Sessions Judge quashed the conviction of 
both the appellants under the first charge of criminal conspiracy under section 
120-B, Indian Penal Code, but maintained the convictions and sentences under 
section 465, Indian Penal Mode, on the charges of forging Exs. P-3A and 
P-24. Both the appellants went up in revision against this decision to the High 
Court but without any success. An application was then made under Article 136 
of the Constitution of India for special leave to appeal and this was allowed by 
this Court on the 24th March, 1950. 


The appellant, Nargundkar, is a member of the Central Provinces and Berar 
Provincial Service and held the substantive post of Deputy Commissioner for several 
years. ‘In April, 1946, he was appointed Excise Commissioner, Madhya Pradesh 
and continued to hold that office till the 5th September, 1947. 


The appellant, R. S. Pacel, is a Sugar Technologist and Chemical Engineer. 
He received his technical education and practical training in America and after 
working as Chief Chemist ard General Manager in factories in Madras for five 
years, came to the Central Provinces in 1944, when the Provincial Government 
gave him a licence to set up a distillery for the manufacture of industrial spirit. 


On the 11th September, 1946, Nargundkar in his capacity as Excise Com- 
missioner invited tenders for working the Government distillery at Seoni and sup- 
plying spirit to certain specified districts for a period of four years from 1st April, 
1947 to 31st March, 1951. The last date for submitting the tenders was the 31st. 
October, 1946. : In response to this tender ae five tenders were filed including 

- those filed by (1) appellant, F.. S. Patel, (2) K. B. Habibur Rahman, (3) Zakir-ur 
Rahman, and (4) Edulji P. Doongaji (PW. ays in sealed covers with the Excise 
Cotiimissioner on the 31st October, 1946 and he handed them over with the seals 
jn tact to the office superintendent, S. W. Gadgil (P.W. 13), for safe custody. 
Gadgil took them to his room and kept them under eck and-key in the office safe. 


The case for the prosecution is that on the gth November, 1946, accused 
Nargundkar took these sealed tenders home, that the tenders were opened by him 
at his house, that the rates of -he tender (Ex. P-6) of E. J. Doongaji (P.W. 4) were 
divulged to_accused 2_(R.S. Patel), who was allowed to substitute another tender 
(Ex. P-gA), containing rates lower than those of Doongaji, that thereafter these 
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open tenders were brought to’ the office on the 11th November, 1946, and given to 
Amarnath (P.W. 20) who was the Assistant Commissioner of Excise, for sub- 
mitting a report and that on the recommendation of Nargundkar the tender of 
accused 2 (Patel) was accepted and the contract was given to him. In May 1947, 
on receipt of an application (Ex. P-i) from one Dilbagrai (P.W. 14), enquiries 
were started by the Anti-Corruption Department. Both the accused became 
aware of the enquiry. In order to create evidence in their favour they brought 
into existence a letter (Ex. P-24) and antedated it to 20th November, 1946. 
This document was forged with the intention of committing fraud and of causing 
injury to Amarnath (P.W. 20) and also to Doongaji (P.W. 4). Ex. P-24 is alleged 
to have been typed on a typewriter (Art. A) which was purchased on the goth 
December, 1946, by the National Industrial Alcohol Co., Nagpur, of which accused 
Patel was the managing director. It was further alleged that the endorsement 
made by aecused 1 (Nargundkar) in the said letter “ No action seems necessary... 
File ”, and marked to Superintendent ‘“‘ S ”?” was not made on 'the 21st November, 
1946, which date it bears. This letter was handed over by accused 1 to the Office 
Superintendent, S.W. Gadgil (P.W. 13) about the middle of August, 1947 and there- 
after accused 1 wrote a letter (Ex. P-26), on the 2nd October, 1947, to Sri 
S. Sanyal (P.W. 19) who was then the Excise Commissioner, requesting that this 
letter (Ex. P-24) and a note sheet (Ex. P-27) be kept in safe custody. 


Both the accused denied the commission of the offences of criminal conspiracy, 
forgery and abetment thereof. Nargundkar denied having attended office on 
the gth November, 1946. He denied having taken the tenders home. Accord- 
ing to him, the tenders were opened by him in the office on the 11th November, 

.1946. Accused 2 denied that the tender of Doongaji was shown to him by accused 
1 between the gth and 11th November, 1946. He stated that the tender (Ex. P-3A) ` 
was the original tender submitted by him on the grst October, 1946. As regards 
Ex. P-24, it was denied that it was fabricated or antedated. Accused 2 stated 
that it was not typed on Article A. He also alleged that the allegations made 
in Ex. P-24 were correct. Accused Nargundkar stated that the endorsement was 
made by him on the 21st November, 1946. The first charge having failed, nothing 
need be said about it herein. f 


In order to prove the second charge the prosecution had to establish that 
Gadgil, P.W, 13, handed over the sealed tenders on the gth November, 1946, to 
accused Nargundkar, that the latter took them home, that between the oth and 
the 11th November, he met Patel at his house or elsewhere and that accused Nar- 
gundkar showed or communicated the particulars of the tender of Doongaji to 
accused Patel who substituted Ex. P-3A for his original tender before the 11th 
November, 1946. Admittedly there is no direct eyidence to prove any of these 
facts except the first one, and the nature of the case is such that recourse could 
only be had to circumstantial evidence to establish those facts. The fact that the 
sealed tenders were handed over by Gadgil to accused Nargundkar on the gth 
November has been held proved solely on the uncorroborated testimony -of Gadgil 
as against the denial of Nargundkar. Gadgil was himself a suspect in the case. 
He was kept by the. police away from the office for about eight months during 
the investigation, he was asked to proceed on leave at the instance of the police 
and his leave was extended at their request. On the expiry of his leave he was 
kept off duty without salary for a period of about five months but later on he was 
paid his full salary after he had given evidence in support of the prosecution. He 
made additions and improvements on vital points from stage to stage of his deposition 
and in certain particulars his statement was contradicted by Ramaswami, P.W. 30. 
On his own admission he is an accomplice in respect of the forgery of Ex. P-27, 
one of the documents alleged to have been forged for purposes of the defence but 
concerning which no prosecution was started. Ex. P-27 bears date 31st October, 
1946. Gadgil’s statement: about it is as follows : : ` 


“ He (Nargundkar) put down his signature and the date 31st October, 1946. This order was 
actually written by Sh, Nargundkar in the note-sheet, Ex, P-27, in the month of July or August, 1947. 


79. 
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The dates were antedated. In the margin of the note sheet I have put down my initials S.W.G. and 
put the date gist October, 1946. This note sheet was not prepared on 31st October, 1946. He asked 
me to keep it in my custody.” 


The witness admittedly became a party to the preparation of a forged document. 
Whether he was telling the <ruzh, or he was telling a lie, as appears likely from his 
cross-examination, he is in either event, not a person on whom any reliance could 
be placed. It is curidus that this aspect of the evidence of Gadgil has not heen 
noticed by any of the three Courts below. 


When the Court of first instance and the Court of appeal arrive at concurrent 
findings of fact after believing the evidence of a witness, this Court as the final 
Court does not disturb such findings, save in most exceptional cases. But where 
a finding of fact is arrived at on the testimony of a witness of the character of 
Gadgil and the Courts below depart from the rule of prudence that, such testi- 
mony should not be accepted unless it is corroborated by some other evidence 
on the record, a finding of that character in the circumstances of a particular 
case may well be reviewed zven on special leave if the other circumstances in the 
case require it, and substantial and grave injustice has resulted. After fully 
examining the material on the record we have reached the conclusion that the 
Courts below were in error in accepting the uncorroborated testimony of Gadgil 
to find the fact that he handed over the tenders to Nargundkar on the gth Novem- 
ber, 1946. The witness was not allowed to live in a free atmosphere and was 
kept under police surveillance during the whole of the period of investigation and 
the trial and was rewarded with payment of his full salary after he had given 
evidence to the satisfaction of the prosecution. He is a person who felt no hesi- 
tation in deposing on oath that he willingly became a party to the forgery of 
Ex. P-27. p 


Assuming that the accused Nargundkar had taken the tenders to his house, 
the prosecution in order to bring the guilt home to the accused, has yet to prove 
the other facts referred to above. No direct evidence was adduced in proof of 
those facts. Reliance was placed by the prosecution and by the Courts below on 
certain circumstances, and intrinsic evidence contained in the impugned document, 
Ex. P-3A. In dealing with circumstantial evidence the rules specially applicable 
to such evidence must bé borne in mind. In such cases there is always the danger 
that conjecture or suspicion may take the place of legal proof and therefore it is 
right to recall the warning addressed by Baron Alderson to the jury in Reg v. 
Hodge, where he said— 


“ The mind was apt to take a pleasure in adapting circumstances to one another, and even 
in straining them a little, if need be, to force them to form parts of one connected whole ; and the 
more ingenious the mind of the ind-vidual, the more likely was it, considering such matters, to over- 
reach and mislead itself, to supply some little link that is wanting, to take for granted some fact 
consistent with its previous theories and necessary to render them complete.” 


It is well to remember that in cases where the evidence is of a circumstantial 
nature, the circumstances from which the conclusion of guilt is to be drawn should 
in the first instance be fully established, and all the facts so established should be 
consistent only with the hypothesis of the guilt of the accused. Again, the circum- 
stances should be of a conclusive nature and tendency and they should be such as 
to exclude every hypothesis buz the one proposed to be proved. In other words, 
there must be a chain of evidence so far complete as not to leave any reasonable 
ground for a conclusion consistent with the innocence of the accused and it must 
be such as to show that, within all human probability the act must have been 
done by the accused. In spite of the forceful arguments addressed to us by the 
learned Advocate,General on behalf of the State we have not been able to discover 
any such evidence either intrinsic within Ex. P-3A or outside and we are cons- 
trained to observe that the Courts below have just fallen into the error against 
which warning was uttered ky Baron Alderson in the abovementioned case. 





1, (1838) 2 Lew, 227, 
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The trial Magistrate was of the opinion that friendship between the two 
accused was of a very rapid growth and that their relations were very intimate 
and accused 2 was in a position to infiuence accused 1. He thus found that there 
was motive for the commission of the crime. .The learned Sessions Judge dis- 
agreed with this finding and the High Court agreed with the Sessions Judge on 
this point. It observed that the evidence which tended to prove friendship or 
undue favour was not such as to form the basis for a finding. It further found that _ 
there was nothing to show that the appellant Nargundkar received any illegal 
reward or the promise of one for skowing Doongaji’s tender to accused R. S. 
Patel. The first circumstance therefore on which the trial Judge placed consider- 
able reliance was negatived by the Court of appeal and in revision. It having 
been found that there was no motive whatsoever for accused Nargundkar to show 
the tenders to accused Patel and to take a substituted tender from him, the main 
- link in the chain of reasoning of the trial Court vanishes. Amiable relations bet- 
ween the two accused or their official relationship could not be regarded as sufficient 
motive for committing the crime of forgery. 


The mainstay of the prosecution case is the intrinsic evidence of the con- 
tents of Ex. P-3A itself which according to the Courts below are unusual, peculiar 
and strange and which according to the Advocate-General could not be there if it 
was a genuine document. The argument would have force provided the premises 
on which it is based are correct. Having examined the contents of Ex. P-3A, 
we do not find anything very unusual or extraordinary in it which could not be there 
without its author having seen Ex. P-6.- 


We now proceed to examine the so-called peculiar features in Ex. P-gA. 
In order to appreciate the points made by the learned Advocate-General it is 
necessary to set out certain facts. Ex. P-g is the notice calling for tenders for 
the supply of country spirit in the Seoni distillery area. The rates which were 
called for by this notice were as follows :— ; 


1. Flat rate for four, years. 
2. Rates on sliding scale for four years. 
3. All-in-rate on the sliding scale for one year 1947-48. 


4. Flat rates on the basis of the price of mahua flowers for three years 
1948-51. z ; 

5. All-in-sliding scale rate on’ the basis of the price of mahua flowers for 
three years 1948-51. 


The trial Magistrate held on a construction of it that no rate or rates of separate 
years were asked for in this notice and that one flat rate was only asked for, for 
four years. Habibur Rahman and Zakirur Rahman in their tenders, Exs. P-4 
and P-5, quoted one flat rate for four years and did not mention separate flat 
rates, for separate years. Doongaji in his tender, Ex. P-6, mentioned separate 
flat_rates for each separate year also. He did so because he consulted one Mr. 
Mufishi, Personal Assistant to the Excise Commissioner, whether he should quote 
each rate separately and Mr. Munshi told him that he could give.flat rate for the 
combined years as well as flat rates ard also sliding scale rates for each year sepa- . 
rately. Admittedly accused 2 was working as an agent of Habibur Rahman 
and his son Zakirur Rahman for the distillery contracts of Betul and Seoni, and, 
therefore, he must have been the author not only of his own tender but of the 
tenders, submitted by Habibur Rahman and Zakirur Rahman, Exs. P-4 and P-5. 
All of them were acting together wita the object of getting the contract though 
they were submitting three separate tenders. The trial Magistrate held that as 
Habibur Rahman and.Zakirur Rahman gave one flat rate for four years as called 
for by Ex. P-9, but accused 2; the author of all these tenders, did not do it in Ex. 
P-3A, but followed the method of Doongaji in giving the rates of each year sepa- 
rately as well as the rate for the comined four years he must have done so as he 
was shown the tender Ex, P-6, The question arises whether the circumstance 
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that the accused Patel and Habibur Rahman and Zakirur Rahman were acting 
together was such from whicà a necessary inference’ arises that the accused Patel 
must have been the author of all the three tenders, and, if he were, that he could 
not have departed from the méthod adopted by him in preparing-Exs. P-4 and 
P-5 unless and until he had seen Ex. P-6. We are clearly of the opinion that 
from the premises stated this inference does not necessarily follow. Doongaji 
even after reading Ex. P-9, could not make up his mind whether to submit the 
“tender with one flat rate for all the four years or whether to submit it by giving 

separate flat rates for each of the four years and made enquiry from the office of the 

Excise Commissioner and then quoted separate rates for each of the four years sepa- 

rately also. Patel who has admittedly considerable experience of distillery con- 

tracts and about the method of submitting tenders might very well have thought 
that it was best to quote a flat rate for all:the years as well as a flat rate for each 
year separatély. The circumstance that he did not'do so in the other two tenders 
prepared by him does not materially advance the prosecution case. The very 
object of submitting several tenders on behalf of three persons acting in unison 
was to indicate to the excise authorities that they were being submitted by three’ 
different persons. If there were no variations whatsoever between those tenders 
that would have defeated tke very purpose of submitting them. Moreover a 

variation of this trifling mature between Exs; P-3A, P-4 and P-5 cannot be 

said to be of such an unusual or of such an extraordinary character as to warrant 

the inference that it could not have been made except without a look at the tender 
of Doongaji. The circumsterce is of a neutral character and the trial magistrate 

and the learned Sessions Judge gave undue importance to it, being obsessed with 

the idea that such a quotation of flat rates for each year-could not be mentioned 

in a tender by a contractor merely on a construction of Ex. P-g and without any 

further inquiry or without sezing the tender of somebody else who had followed 

that method. . i tee 


The next circumstance on which considerable reliance is placed is that 
accused 2 studiously maintamed rates below the rates of Doongaji throughout, 
that when Doongaji lowered his rates for the second year accused 2 did the same, 
and when -Doongaji raised his rates for the third and fourth years accused 2 also 
did so, at the same time maintaining rates lower than Doongaji’s rates. It is said 
that the system followed by Habibur Rahman and Zakirur Rahman and Patel 
originally must have been the same as Patel was the author of all the three tenders, . 
that Habibur Rahman’s rates were higher than Zakirur Rahman’s by six pies and 
this variation was constant -hroughout, that in Patel’s original tender which 
must have followed the sam system his rates would be lower than Habibur 
Rahman’s- by three pies throughout. Ex. P-3A, however, shows that this is not 
so. - Patel abandoned the system when he found that his rates on his original 
scheme would be higher than the corresponding rates of Doongaji. Learned 
Advocate-General contended that it was impossible for Patel unless he had seen Ex. 
P-6 to quote rates of a large number of items numbering about 197, in every case 
lower than the rates given in Ex. P-6, and the circumstance that in not a single 
case he has quoted a higher rate than Ex. P-6 is conclusive of the fact that he 
had done so after he had seen Ex. P-6. It was also said that there is no satisfac- 
tory explanation why Patel abandoned the scheme adopted by him in drawing up 
Exs. P-4 and P-5 and his original tender. $ be : 


In our view, this circumstance again is not so strange or peculiar as was made 
out by the learned Advocate-General or in the Courts below. In the first place, 
there is no material whatsoever for the assumption that the so-called original tender 
was drawn up on the same schzme as Exs. P-4 and P-5 or that there was a constant 
variation in rates between it and Habibur Rahman’s tender. It has been assumed 
on mere surmise that the first five rates in the tender, Ex. P-3A, are the rates that 
had been originally quoted. The original tender is not forthcoming and.there is 
no evidence at all about its contents. Moreover, in the deposition of Doongaji it _ 
was elicited that in the year 1942 when tenders for the Seoni distillery contract 
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were called for, the rates quoted by Ratanshah were lower than his rates for all 
items. He, however, voluntarily added that Ratanshah obtained his rates of the 
previous contracts before he submitted his tender for the year 1942 and that he had 
made a reduction of annas two to three in: those rates but he was forced to admit 
that the rate of Ratanshah in the tender was not only lower than his but was also 
lower throughout than the rates of Laxminarain, Haji Ismail and Habibur Rahman 
even without seeing their tenders. From this statement it is quite clear that even 
without seeing the tenders of different tenderers, a contractor may quote rock-bottom 
rates of all items on his own calculation or impelled by the desire of taking the 
contract anyhow. We do not follow why Patel could not do in 1946 what was done 
by Ratanshah in his tenders in 1942 and quote rates lower in all particulars and 
regarding all items than the rates of Doongaji. If a person is out to give rock- 
bottom rates and his calculation is such that his rates work out-lower than the rates 
of others, it may well be that he may quote lower rates in respect of all items. 


It was then said that Patel had adopted a particular plan in submitting 
the three tenders, of himself, Habibur Rahman and Zakirur Rahman and that 
his plan was that his rates should be less by three Pies than the rates he had quoted 
for Habibur Rahman, that in the first five items of Ex. 145 he stuck to that plan 
and did not alter the rates of those items as originally submitted by him, as those 
rates were lower than the rates of Doongaji but from the sixth item onwards he 

_ substituted new rates for the ones he had originally. submitted and he departed 
from the plan so that his rates for each item were to be lower only by three pies 
as compared with the rates of Habibur Rahman: It is no doubt true that Patel 
did not adhere to the plan that he adopted in the first five items of his tender but 
is that a circumstance from which any inference can be drawn that the first five 
items are a part of his original tender or that he did so depart.from them because 
he had seen Ex. P-6 and he wanted to underbid Doongaji. As we have already 
said, the object of submitting three separate tenders ostensibly, by persons who 
were acting together was to secure the contract in one or the other name and 
Patel who was the author of all the three documents may very well in his own 
document have quoted much lower figures than were quoted by Habibur Rahman 
and Zakirur Rahman, in order also to give the impression that all these tenders 
had not been submitted by one and the same person.. Be that as it may, a closer 
examination of the tenders of Doongaji and Patel completely negatives the theory 
of the Courts below. The rates quoted in the first five items of Ex. P-145 are 
lower than thé rates of Doongaji by 102, 69, 18, 12 and g pies respectively. Even 
in the subsequent quotations except in one case where the disparity in the rates 
of Doongaji and Patel is only two pies, the disparity in the rates is from 9 to 11 
pies. Patel is certainly a businessman and the whole object of quoting the rates 
was to earn the maximum profit. If he had seen the tender of Doongaji he would 
have modelled the rates in a manner that would give him the highest profit. 
The learned Advocate-General could not suggest any reason whatsoever why 
Patel would maintain his quotation far the quantity of 50,000 gallons at Rs. 2-10-6 
when the rate of Doongaji was Rs. 3-3-0. He could easily raise the quotation 
to Rs. 3 and similarly in all-other cases he could have underbid Doongaji by 2, 3 
or 6 pies at, the most. He need-not have maintained a disparity of 9 to 11 pies 
between his rates “and. the rates of Doongaji. In our opinion, therefore, no 
conclusion of any character could be drawn from the disparity in the rates of 
Doongaji or of Patel or of the expected uniformity in the rates of Habibur Rahman 


or of R. S. Patel, which would establish that Ex. P-3A had been prepared by 
having a look at Ex. P-6, 


_ _Another circumstance on which reliance was placed was that cértain rates 
in Ex. P-3A are lower than the corresponding rates in Ex. P-6 by only one or two 
pies. ‘There is no doubt that one or two rates are lower by two pies than the 
rates in Ex. P-6 but nothing follows from that innocent circumstance, unless one 
starts with a presumption of guilt, Once it is assumed that the tender of Dogngaji 
was shown to Patel, all these circumstances might to’some extent fit ii with the 
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view that in certain respects it may have been copied from Ex. P-6. The Courts 
below fell into this error and departed from the rule that in a criminal case an 
accused person is to be presumed to be innocent and that it is for the prosecution 
to establish his guilt conclusively. 


Next it was urged that in the covering letter Ex. P-3 sent by Patel he men- 
tions three appendices numbered 1, 2 and 3. The same expression finds place in 
the covering letter Ex. P-4 of Habibur Rahman and Ex. P-5 of Zakirur Rahman, 
that appendices 1 to 3 of tke tender of Habibur Rahman and Zakirur Rahman 
correctly answer to the reference in the covering letters but this is not so in Patels’ 
case ; on the other hand, instead of appendix 1, Patel has appendix 1 (a) and. (b) 
and the number of his appendices thus goes up to four and this departure from 
Exs, P-4 and P-5 came about because of his having seen Ex. P-6 and the num- 
ber of appendices annexed to -t. It was urged that the original tender of Patel 
must have contained three appendices like those of Habibur Rahman and Zakirur 
Rahman and not appendix 1 ‘a) and 1 (b) as now found and that this circum- 
stance showed substitution of the tender. The learned Magistrate, in our opinion, 
in giving importance to this circumstance misled himself completely. In the © 
first place, it is not accurate to say that the expression appendices 1, 2 and 3 
was common to the covering lstters Exs. P-4 and P-5. In Ex. P-5 the appen- 
dices are marked A, B and C. Therefore, no uniform method was adopted by 
Patel in marking the appendices to the tenders, Exs. P-4 and P-5. Secondly, 
there is no conflict in the expression of the appendices of Habibur Rahman and 
Patel. They have been marked as 1, 2 and 3 and a mere sub-division of the first 
appendix into (a) and (b) coulé not be taken to be a departure from the method 
adopted in the description of the appendices. It may further be observed that 
the covering letter signed by Patel mentions four appendices, while the covering 
letters of Habibur Rahman and Zakirur Rahman only mention three appendices. 

` The trial Magistrate as well as the Sessions Judge ignored all these differences in the 
method of the description of ihe appendices and assumed that they had been 
uniformly described. 


The result therefore is that all these so-called peculiar features found by the ` 
Courts below in Ex. P-3A should be eliminated from consideration and it must be 
held that these are really no circumstances inconsistent with Ex. P-3A being a 
genuine document. It could nave been made out without looking at Ex. P-6, 
In this view of the case the whole basis on which the judgments of the Courts 
below are founded vanishes, anc in the absence of any evidence of motive, we are of 
the opinion that the facts did not on any just or legal view of them warrant a 
conviction and although the proceedings are taken to have been unobjectionable 
in form, justice has gravely and injuriously miscarried. We therefore: set aside 
the conviction of both the appellants on the second charge and acquit them. 


In order to appreciate the third charge, it is necessary to set out the terms 
of Ex. P-24 which it is said was antedated in order to create evidence for the 
defence of the accused and to injure Amarnath. It is in these terms : 


“ Congress Nagar, 
Nagpur, 20th November, 1946, 
The Commissioner of Excise, 
C. P. & Berar, Nagpu-. 


Dear Sir, 


I beg to submit few of my complaints for such action as you may be pleased to take, which 
are as under. 

I went to see Mr. Amarnath last .-2ek, at his residence in connection with Seoni Distillery work, 
I saw Mr. Edulji and his partner with. Mr. Amarnath in the office room of his residence with some 
office files. From the papers I could recognise my tender open on the table in front of them. As 
soon as I went there, all of them were astonished and they could not speak with me for a moment 
and then they carried on some dry geseral conversation with me. g $ 


Same way after about a week, when I went to Seoni for mahua bill, when Mr. Amarnath visited 
for sanctioning the advance, I had th= opportunity to see Mr. Amarnath in dak bungalow at about 


, 
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9-30 P.M. when I saw Mr. Mehta the ex-manzger of, Mr. Edulji (who is also the manager of Seoni 
Electric Go.) with Mr. Amarnath near table with the,same file of the tender. No doubt after seeing 
the above two incidents I requested Mr. Amarnath to be fair in this affair. 


I am bringing these incidents to your notice, as I fear that something underhand may not be going 
on, and I am afraid that my tender may be tampered with. - 
Hoping to get justice. 
Yours faithfu lly, 
(Sd.) R. S. Patel.” 


The words “ Congress Nagar, Nagpur, 20th November, 1946,” are in manuscript, 
while the rest of the letter has been typed. The digit 6 of the year 1946 has been 
overwritten on digit 7 written in continental style and it is apparent to the naked 
eye that originally the writer wrote 7 and subsequently changed it to 6. It was 
contended by the learned Advocate-General,—and this is the finding of the Courts 
below,—that this letter was written some time during the investigation of the case 
in July or August, 1947 and was antedated in order to implicate Amarnath and 
to use it as evidence in defence. The point for decision is whether there is any 
evidence whatsoever to establish this fact. We have not been able to discover 
any such evidence on the record ; on the other hand, the intrinsic evidence in the 
letter proves that most likely it came into existence on the date it bears. The rele- 
vant facts are that the tenders were opened by accused Nargundkar on the 11th 
November, 1946, he handed them over after making the endorsements to Amar- 
nath and Amarnath had to submit a report about them. It is alleged in this 
letter that “ last week,” i.e., during the week commencing on the 11th November, 
1946, accused Patel went to see Amarnath and there he saw Edulji Doongaji 
with him with his tender open on his table in front of him and that he was 
astonished at it, that about a week later he again went to Seoni and had the 
opportunity to see Amarnath and Mr. Mehta, ex-manager of Edulji Doongaji, was 
with him and the tender file was lying there. It was stated that he had requested 
Amarnath to be fair in this affair and the commissioner was asked that he 
should see that his tender was not tampered with and he got justice. : The whole 
purpose and object of this letter was to protect himself against any underhand dealing 
in the granting of the contract. In his statement under section 342, Criminal Proce- 
dure Code, Patel said that he saw Amarnath on the morning of the 15th or 16th 
November, 1946 and he met Amarnath at Seoni at the distillery premises on the 
16th November, 1946 and on the same day he met him at about g p.m. at the Seoni ` 
dak bungalow and that he again met him on the 17th November atioam. He 
also stated that he had gone to see Amarnath at his residence at Nagpur between 
the dates 12th and 18th November. It was contended by the learned Advocate- 
General that his statement was inconsistent with the recitals contained in Ex. 
P-24. We see nothing inconsistent between this statement and the recitals. If 
accused Patel saw Amarnath on the, reth, the letter having been written on the 
20th November, it would be quite a correct thing to say that he saw him “last 
week ” and the next recital when he said that about a week thereafter he saw him 
again is quite consistent with his going and seeing him on the 16th or 17th Novem- 
ber. That would be about a week after the first visit. To draw any conclusion 
adverse to the accused from a slight inaccuracy in the description of dates and to 
conclude therefrom that it was established that the accused Patel had seen Amar- 
nath on the gth November, 1946, amounts to unnecessarily stretching a point against 
the accused. The recitals in the letter, true or false, are quite consistent with the 
letter bearing date goth November, 1946. The magistrate observed that the vague- 
ness about the date and the week shows that the allegations therein are not correct. 
We have not been able to understand how the vagueness about the date could 
lead to the conclusion arrived at. Emphasis was laid on the overwriting of 
the figure 6 over the figure 7 in the manuscript part of the letter. It was said that 
the normal experience is that it becomes a subconscious habit to automatically 
write the year correctly when several mcnths have elapsed after the change of the 
year and that by sheer force of habit the correct year must have been: put down 
when the date was entered in the letter, Ex, P-24 and that the figure was subse- 
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quently changed to 6 and this fact was an indication that the letter was -written 
some time in the year 1947. In our view this argument again involves an element 
of conjecture. The mistake may well have been inadvertently made_and the 
correction made there and then. That such mistakes are not very uncommon or 
unusual and occur in official documents is fully established on the record, in para- 
graph 93 of the judgment of the learned Sessions Judge and it is said as follows : 

“ The appellants have produced a file which is Ex. ID-35. It contains a sheet which bear 

pages g and 10. On the 1oth page there are two office notes—one is written by A. M. Naidu and the 
other by the appellant Nargundkar. A. M. Naidu below his signature has written ‘ 6-4-48.’. The 
appellant Nargundkar below his signature has written ‘ 6-4-47.’ The other notes in the office file 
show that the correct date of the two signatures was 6th August, 1947. Thus in this sheet there are ’ 
two mistakes in mentioning the number of ‘the month and one mistake in mentioning the number 
of the year. The appellants contemd that such mistakes are possible. Nobody can deny that 
such mistakes are possible; but it bas to be decided what inferences can be drawn from such 
mistakes, if there is other evidence also.” . 
We have looked in vain for other evidence to prove that the letter was not written 
ọn the date it bears. Even Gadgil could not explain why he said that the letter 
was written in July 1946. It is clear that he is not telling the truth in this respect. 
The endorsement made on the letter by accused Nargundkar clearly bears the date 
21st November, 1946, and if this letter was not given to him on the date of the 
endorsement and was given to him several months afterwards he would in ordinary 
course have made some note either on the letter or in the receipt register of his 
office when that letter was received by him. Then it was said that this letter was 
not in the file of the tenders which were kept separate. The commissioner had 
noted that the letter be filed and he sent it to the office. If the office people did 
not put it in the file, from that circumstance no adverse inference could be drawn 
as tothe date that the letter bears. It is clear that no forgerer would have in such 
a clumsy manner corrected 1947 into 1946 so as to leave the original figure “7” 
intact and thus leave evidence of its suspicious character writ large on its face. 
There was no hurry about it, and a second letter without the alteration could easily 
have been typed. 


“Next it was argued that the letter was not typed on the office typewriter 
that was in use in those days, viz., Article B and that it had been typed on the ' 
typewriter Article A which did not reach Nagpur till the end of 1946. On this point 
evidence of certain experts was led. The High Court rightly held that opinion of ' 
such experts was not admissible under the Indian Evidence Act as they did not 
fall within the ambit of section 45 of the Act. This view of the High Court was not 
contested before us. It is curious that the learned Judge in the High Court, though 
he held that the evidence of tke experts was inadmissible, proceeded nevertheless 
to discuss it and placed some reliance. on it. The trial magistrate and the learned 
Sessions Judge used this evidence to arrive at the finding that as the letter was 
typed on Article A which had not reached Nagpur till the end of December 1946, 
obviously the letter was antedzted. Their conclusion based on inadmissible evi- 
dence has therefore to be ignored. 


It was further held that the evidence of experts was corroborated by the state- 
ments of the accused recorded under section 342. The accused Patel, when ques- 
tioned about this letter, made the following statement : 


“ Ex. P-31 was typed on the office typewriter Art. B. Ex. P-24 being my personal complaint 
letter was typed by my Personal Assistant on one of the typewriters which were brought in the same 
office for trial, with a view to purchase. As this was my personal complaint no copy of it was kept 
in the Correspondence Files Ex. P-34 and Ex. re just as there’is no copy in these files of my tender 
Ex. P-3A.... ses ceecsieeeee In the month of September, October and November, 1946, several 
machines were brought for trial from various parties in our office till the typewriter Article A was 
purchased by National Industrial Alcohol, Ltd., Company.” 


If the evidence of the experts is eliminated, there is no material for holding that 
Ex. P-24 was typed on Article A. The trial magistrate and the learned Sessions 
Judge used part of the statement of the accused for arriving at the conclusion that 


- the letter not having been typed on Article B must necessarily have been typed 
on Article A. Such use of the statement of the accseud was wholly unwarranted, 
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It is settled law that an admission made by a person whether amounting to a con- 
fession or not cannot be split up and part of it used against him. , An.admission 
must be used either as a whole or not at'all. .If the statement of the!accused is 
used as.a whole, it completely demolishes the prosecution case ahd, if it.is not used 
at all, then there remains no material on the record from which any inference, could 


be drawn that the letter was not written on! the date it bears. 


For the reasons given above we hold that there is no ‘evidence whatsoever 
-on the record to prove that <his letter Exhibit P-24 was antedated and that being so; 
the charge in’réspect of forgery of this letter also fails. Read’ as a whole, this letter 
cannot be said to have been written with the intention of causing any injury to 
Amarnath or for the purpose of creating a defence in respect of the second charge. 
The letter read ‘as a whole is an innocuous document and its dominant purposé - 
and intent wasto safeguard the interests of accused Patel and to protect him against’ 
-any underhand or unfair act-of his rival contractors. -We cannot infer any intent 
to defraud or any intention to mjure Amarnath, though in order to protect himself 
accused Patel made certain .allegaticns against him. We therefore set aside the 
«conviction of both the appe_lants under the third charge and acquit them. a 


- The result is that the -consolida-ed appeal is allowed, the judgments of all 
the three courts below are set aside and the appellants are acquitted. 


Agent for AppeHant in ‘Criminal Appeal No. 56 of 1951 T Ganpat Rai. BA ‘ 
Agent for Appellant in Criminal Appeal No. 57 of 1951 : Rajinder Narain. ` 
Agent for Respondent : P. A. Mehta. a ; 4 
G.R./K.S. ` 
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s —_—_— „Appeal allowed . 

[THE SUPREME COURT OF INDIAJ . . nE 

, (Original Jurisdiction,) A 4 
Present :—S. Faze Arr, M. Paranjari Sastri, B. K. MUKHERJEA, S.. R. Das | 

AND N. CHANDRASEKHARA ATYAR, JJ. 

Ujagar Singh 

The State of the Punjab 


Preventive Detention Act (IV of 1950), sections 3, 7,and 12—Ssope—Detention order vague and: nol., 
specifying period of detcntion—Validi:y—Failure te furnish particulars of grounds within reasonable time—Fffect ` 
-- Same ground for order when the person detained was already in jail under an earlier order—Effect. $ 


Section 12 of the Preventive Detention Act (IV of 1950) does not require that the period of 
detention should be specified in the order itself where the detention is with a view to preventing any ‘ 
person from acting in any manner prejudic.al to ‘the maintenance of public order.: The section 
sitself provides that he can be detained without obtaining the opinion of an Advisory Board for a period — 
‘longer than three months but nct exceeding one year from the date of detention. Normally, the : 
„detention period shall not exceed three-months, unless an Advisory Board reports before'the-expiration. ` 
cof the said period that there is ix its opinion sufficient cause for-such detention. | Under sub-clause , 
(7) (a) of Article 22 of the Constitution Parliament may by law prescribe “ the circumstances, under , 
which, and the ¿lass or classes of cases in which, a person may be detained for a period longer than 
‘three months under any law providing for preventive detention without obtaining the opinion of an, 
Advisory Board ‘in accordance w-th the provisions of sub-clause (a) of clause (4)? * =o 

In view of these provisions, te non-specification of any definite period in the detention ‘order is : 
‘not a material omission rendering the order itself invalid. ale Be oe 

Orders of detention expressly stating that the Governor of the-State was satisfied of their necessity 
and that they were made by his order, are valid. - Though the orders are'signed by the Home Secretary - 
‘it is no defect. ‘The communication of the grounds need not be made directly by the authority making 
‘the order. The communication may be through recognised channels prescribed: by the administrative 


‘rules of business. . : : aed i 

Where the petitioners were under detentian and in jail under the Punjab Public’Safety Act which 
was in force and, when an order under the Preventive Detention Act (IV of 1950) was made, no , 
‘fresh activities could be attributed to the petitioners. There could only be a repetition ofthe original , 


cok oe ee oS, By Se gt te ate Wi eats Rhee Tae ghee Ee oe aie BS tt Se ae eo af SE ar 
* Petition Nos. 149 of r950 and 167 of -1¢50, 23rd February, 1951. 
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ground or grounds whether good-or bed. It does not follow from this that the satisfaction of the 
detaining authority’ was purely mechanical and that the mind did not go with the pen. The past 
conduct or antecedent history of a perscii can be taken into account when making a detention order,. 
and, as a matter of fact, it-is largely from prior events showing the tendencies or inclinations of the 
man that an inference could be drawn whether he is likely even in the future to act in a manner 
prejudicial to’ the maintenance of public order. If the authority satisfied himself that the original! 
ground was still available and that there was need for detention oh its basis, no mala fides can be: 
attributed to the authority from this-fact alone. - i 


The Preventive Detention Act does not fix thé time within which the grounds should be furnished 
to the person detained. It merely states’ that the communication must be “ as soon as may_be.’”. 
This means reasonable despatch and what is reasonable must depend on the facts of each case. No: 
arbitrary time limit can be set down and whéie the delay in supplying the grounds has been adequately” 
explained no objection to the detention can be raised on that score. PPA a eo 

Mere vagueness of the grounds supplied standing by itself and without leading to an ‘inference: 
of mala fides or lack of good faith is-not a justiciable issue in a Court of law. Particulars of the grounds 
can be furnished to the detenu within a reasonable time, so that he may have. the earliest opportunity 
of making a representation against the dztention order. The failure to furnish grounds with the speedy. 
addition of such particulars as would enable the detenu to make a representation at the earliest . 
opportunity against ‘the detention orde> cam be considered by a Court of. law as an invasion of a‘ 
fundamental right or safeguard’ guaranteed by the Constitution. No new grounds could be supplied! 
to strengthen, or fortify the original: order of detention. 3 ` 


It is impossible to justify a delay of nearly four months in furnishing “ additional or supplementary. 
grounds ” and because of such inexcusable delay in the instant case the petitioners must be released 


Applications under Article 32 of the Constitution for a writ in the nature of 
habeas corpus. 


Bawa Shiv Charan Singh, Advecate, for the Petitioner in Petition No. r4o. 
- N, S. Bindra, Advocate (P. S. Safeer, Advocate, with him) for the Petitioner in. 


Petition No.: 167. 
B. K. Khanna, Advocate-Genera] of the Punjab, for the Respondent in both. 
the petitions. i j 


M. C.. Setalvad, Attorney-General for India (B. Sen, Advocate, with him) for 
the Union of India (Intervener in Petition-No. 149). -- 


The Court delivered the following 


Juvcments: Chandrasekhara Aiyar, 7.—The earlier of the two petitions has. 
been :filed -by one Ujagar Singh, under Article 32 of the Constitution of India, for-. 
a writ of kabeas corpus and for an order of release from detention. The latter’ 
petition is a similar one by-one Jagjit Singh. In both the petitions, the respon- 
dent is the State of Punjab. ` The orders of detention were made under the 
Preventive Detention Act IV of 1950. The petitions are not connected with each 
other, except that.they raise the ‘same grounds. l p AN 

In Petition No. 149 of 1950, Ujagar Singh was originally arrested and detained 
under the East Punjab Public Safety’ Act on 99th September, 1948. He was 
reléased on 28th March, 1949, but on the same date, there was an internment order- 
against him. ‘On 29th September, 1949, he was re-arrested. On 2nd March, 
1950, an order of detention ‘under the: Preventive Detention Act, 1950, was served 
on ‘him, and on 3rd April; 190, he was served with the grounds of detention, . 
dated 11th March, 1950. ;Both in September, 1949, and in March, 1950, the 
ground alleged was D. > rs ae 


“ You tried to create public disorder amongst tenants in Una Tehsil by circulating and distri- 
buting objectionable literature issued Ly underground. communists.’” 


„Additional grounds were furnished in July 1950. | 


In Petition No. 167 of 1950, Jagjit Singh was arrested on 24th July, 1948, ` 
under the provisions of the Punjab Safety Act, 1947. After the East Punjab Public 
Safety Act,.1949, came into force, a fresh detention order dated 14th May, 1949, 
was served on: him and-he ‘continued ‘to be kept in jail.. Grounds. of detention . 
were givén to him on 7th September, r949. A fresh order of detention under the ` 
Preventive Detention Act () T daa and March, 1950;. was served on 7th 
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March, .1950.. Grounds of detention dated 11th March, 1950, were served on 
him on grd April, ‘1950. Both in September 1949 and_April 1950, the same ground 
was given, i.e., f i To 

“ In pursuance of the policy of the Communist Party, you were engaged in preparing the masses 
for violent revolutionary campaign and attended secret party meetings to give effect to this programme.” 


Additional or supplementary grounds werel served on 5th August, 1950. 


Several contentions were advanced on hehalf of the petitioners challenging 
the legality of their detention.and urging that as the detention was unlawful and the 
petitioners’ fundamental right of personal liberty hac been infringed, they should 
be set at liberty. The points taken on their behalf can be briefly summarised 
as follows. As the ground of detention now mentioned was the same as the ground 
specified in 1948 or 1949, 7.¢., months earlier under the Provincial Acts, the order- 
of detention was made mechanically and was really mala fide in the sense. that there’ 
is nothing to show that there was any fresh satisfaction on the part of the detaining 
authority that detention was necessary in the interests of public order. Secondly; 
the grounds were not given “ as soon as may be ”, which is required under section 7, 
of the Act ; and as an unusually long period of time elapsed between the order of 
detention and the giving of the grounds, the detention must be held to be unlawful 
after the lapse of a reasonable time. Thirdly, the grounds given originally were 
so vague that they could not be said to be grounds at all such as would enable 
the detenu to make any representation against the order. Fourthly, supplementaty 
grounds could not be furnished and should not be taken into account in considering 
whether the original order was lawful, or’ whether the detention became unlawful 
after a particular period of time. Two other points of a subsidiary nature were- 
also raised, namely, that the order was bad as the period of detention. was not specified’ 
therein as appears to be required by section 12 and that the grounds given did ‘not. 
purport to state that the authority making the order was the Governor of thé State. 


There is. no substance in the last two points. Section 12 of the Act does not: 
require that the period of detention should be specified in the order itself where the- 
detention is with a view to preventing any person from acting in any manner pre- 
judicial to the maintenance of public order. The section itself provides that he- 
can be detained without obtaining the opinion of an Advisory Board for a period. 
longer than three months but not exceeding one year from the date of detention. 
Normally, the detention period-shall not exceed three months, unless an Advisory 


Board reports before the expiration of the said period that there is in its opinion ` 


sufficient cause for such detention. See Article 22, clause (4), sub-clause (a) of the: 
Constitution. Under sub-clause (7) (a) of the same article, Parliament may by 
law prescribe e A 


“ the ‘circumstances under which, and the class or classes of cases in which, a person ‘'may-be- 
detained for a period longer than three months under any law -providing for preventive ‘deterttion 
without obtaining the opinion of an Advisory Board in accordance with the provisions of sub-clause {a). 

-of clause (4).” . f ; . = 

Therefore, detention for more than three months can be justified either on ‘the 
ground of an opinion of the Advisory Board sanctioning or warranting longer 
detention ‘or on the ground that the detention -is to secure the due maintenance: 
of public order, in which case it cannot exceed one year in any event, as stated im 
section 12 of the Preventive Detention Act. It is thus clear that the period is not to 
exceed three months generally but may go up to one year in certain special cases, 
In view of these provisions, the non-specification of any definite period in'the deten= 


tion order is not a material omission rendering the order itself invalid.“ 


Under. section 3 of the Préventive Detention Ac, ‘the authority to make the 
order is.the State Government.. Article 166. (1) of the Constitution provides that 
all executive action of the Governmenit of a State shall be expressed to be taken in:the 
name of .the Governor, . The orders of detention expressly state that the Governor 
of Punjab .was. satisfied_of_theiz-necessity-and-that- they—were-made-by: his- order. 
The orders are signed no doubt by the: Home Secretary, but this is no defect. The 


Z 
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communication of the grounds need not be made directly by the authority making 
the order. Section 7 does not require this. The communication may be through 
recognized channels prescribed by the administrative rules of business. 


Let us now turn our attention to the main contentions. There is nothing 
strange or surprising in the fact that the same grounds have been repeated after the 
lapse of several months in both the cases, when it is remembered that the petitioners 
were under detention and in jail during the whole of the intervening period. No 
fresh activities could be attributed to them. There could only be a repetition 
of the original ground or grounds whether good or bad. It does not follow from 
this that the satisfaction of ths detaining authority was purely mechanical and that 
the mind did not go with the pen. The past conduct or antecedent history of a 

erson can be taken into account when making a detention order, and, as a matter 
‘of fact, it is largely from pricr events showing the tendencies or inclinations of the 
iman that an inference could be drawn whether he is likely even inthe future to act 
in a manner prejudicial to the maintenance of public order. If the authority 
gatisfied himself that the original ground was still available and that there was 
need for detention on its basis, no mala fides can be attributed to the authority from 
this fact alone. 


The Act does not fix the time within which the grounds should be furnished 
to the person detained. It merely states that the communication must be “as 
soon as may be”. This means reasonable despatch and what is reasonable must 
depend on the facts of each case. No arbitrary time limit can be set down. The 
delays in the communication of the grounds in the two petitions have been ade- 
quately explained by the Home Secretary who says in his affidavits that grounds 
had to be supplied to nearly 250 detenus and that the printing of the necessary 
forms occupied some time. According to him, he made an order even on 11th 
March, 1950, for the supply of the grounds. 


_ The extreme vagueness of the grounds is alone left as the chief line of attack. 
As stated already, the original ground communicated in Petition No. 149 of 1950 is 


_ “to create, public disorder 2mongst tenants in the Tehsil by circulating and distributing 
objectionable literature issued by underground communists.” 


In the other petition, the ground is 


“ in pursuance of the policy of the Communist Party you were engaged in preparing the masses 


‘for violent revolutionary campaign an attended secret party meetings to give effect to this programe.” 
We ‘shall leave aside for the moment the supplementary grounds furnished later. 


There can be little doukt that in both the cases the grounds furnished in the 
first instance were highly vague. If we had only Iswar Das’s case Petition No. 30 
of 1950, to go by, such vagueness by itself would constitute a justification for release 
-of the petitioners. Since the, date of that decision, however, .this Court had to 
consider the question at great length in two cases from Bombay and Calcutta res- 
pectively—Cases Nos. 22 and 24 of 1950—where the subject of the meaning and 
scope of section 7 of the Preventive Detention Act and Article 22, sub-clauses (5) 
and (6) of the Constitution of India, came up for elaborate consideration. The 
said cases were decided on 25th January, 1951, and we are now governed by the 
principles laid down in these judgments. It was held by a majority of the Judges 
in Case No. 22 of 1950, State of Bombay v. Atmaram Sridhar Vaidya}, (a) that mere 
‘vagueness of grounds standing by itself and without leading to an inference of mala fides 
or lack of good faith ts not a justiciable issue in a Court of law for the necessity of 
making the order, in as much as the ground or grounds on which the order of deten- 
‘tion was made is a matter for the subjective satisfaction of the Government or of 
‘the detaining authority ; (b) that there is nothing in the act to prevent particulars of 
:the grounds being furnished to the detenu within a reasonable time, so that he may 
‘have the earliest opportunity of making a representation against the detention 





`a = a.0-(1951) S.G.J: 208 +- (1951) 4 M.L.J- 389: (1951)-SCR. 169 (SOJE H H 


11] iG UJAGAR SINGH vV. STATE OF THE PUNJAB (s.C.) (Chandrasekhara Aiyar, F.). 645, 


order—what is- reasonable time’ being dependent or: the facts. of each -case ; (c) 
_ that failure to furnish grounds with the speedy addition of such particulars as would 

enable the detenu tc make-a representation at: the earliest opportunity against the 
detention order can be considered by a Court of law asan invasion of a fundamental’ 
right or safeguard guaranteed by tlie -Cohstitution, viz., being given the earliest 
opportunity to make a representation ; and (d) that no new grounds could be- 
supplied to strengthen or fortify the original order of detention. 

We are not concerned so much with the earlier history of the detenus as with. 
what happened to them under the Preventive Detention Act, 1950. Overlooking 
the fact that the ground mentioned in March, 1950, was the same as that given in, 
September 1949, and condoning the vagueness in the original ground furnished 
in both the cases to support the making of the order, it is impossible to justify the 
delay of nearly four months in furnishing what have been called additional or 
supplementary grounds. f ' 

Let us take up Petition No: 149 first. In the grounds furnished in July, 
1950, there are several which do not apparently relate to the original ground. 
“You were responsible for hartal by labourers working on Bhalera Dam in, 
October, 1947 ° . . . . . . . . . “You instigated labourers working in 
Nangal in 1948 to go on strike to secure the acceptance of their demands ” 

; “ After release you absconded yourself from your village and remained 
untraced for a considerable period”. . . . . “When you were re-arrested 
on 29th September, 1949, lot of objectionable communist literature was recovered 
from your personal search °—are instances of new grounds and they have to be 
eliminated therefore from consideration. .In Jagjit Singh’s Petition No. 167 of 
1950, the supplemental grounds, which are as many as ten in‘number, are dated 
31st July, 1950, but they were served on him on 5th August, 1950, that is two 
days after he had preferred his petition to this Court under Article 32 of the. 
Constitution. The grounds may be taken as particulars of the general allegation. 
made against him on 3rd April, 1950, when the original grounds of detention 
were served. But the time factor to enable him to make a representation at the 
earliest opportunity was not borne in mind or adhered to. In the affidavit of 
Shri Vishan Bhagwan, Home Secretary to the Purjab. Government, dated 6th 
September, 1950, no explanation has been offered for this abnormal delay in the 
specification cf the particulars. This delay is very unfortunate indeed. But for 
its occurrence the petitioner would not have been able to urge that one of the 
valuable rights guaranteed to him by the Constitution has been violated. It is. 
not alleged by the Home Secretary that the detenu was furnished with these- 
particulars when he was arrested and detained under the Provincial Act and, 
that consequently it was considered unnecessary to give him the same particulars 
once over. On the other hand, the cetenu’s complaint has throughout been that 
he was given no particulars at all till the 5th August, 1950. 

-As the petitioners were given only vague grounds which were not particula- 
rise] or made specific so.as to afford them the earliest opportunity of making 
representations against their detention orders, and there having been inexcusable’ 
delay in acquainting them with particulars of what was alleged, the petitioners. 
have to be released, the rules being made absolute. Ordered accordingly. 

Patanjali Sastri, J.—I concur in the order proposed by my learned brother 
Chandrasekhara Aiyar, J. ; ; 

Das, F.—In view of the majority decision in Gase No. 22 of 1950 (State: of. 
Bombay v. Atmaram Sridhar Vaidya), I concur in the order proposed by my learned, 
brother.. ©’ EN SB Ee 

‘Agent for Petitioner in Petition No. 149 of 1950: `R. R. Biswas. 

Agent for Petitioner in Petition No. 167 of 1950: R. S. Narula. 

Agent for Respondent and Intervener: P. A. Mehta. ; 

‘G.R/KS, |: —— i Rule made absolute.. 
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IN THE HIGH.COURT OF JUDICATURE AT MADRAS. `- 


Present :—Mr. P. V. RajAMANNAR, Chief Justice AND Mr. JUSTICE 
VENKATARAMA AIYAR. . 


M, S.. Krishnaswami ` f ‘ia a .. Petitioner®* 
v. , . 
The Council of the Institute of Chartered Accountants of India.. Respondent. 


. Chartered Accountants Act (XXXVUT of 1949), section 21—Orders passed under—Nature of—If open 
to appeal to the Supreme Court—Constit.tion of India (1950), Article 133 (1). (c)—Scope. 


_ The jurisdiction conferred on the High Court under section 21 of the Chartered Accountants 
Act, is only a disciplinary jurisdiction and proceeding before the High Court is not a civil proceeding. 
No appeal lies against an order in such @ proceeding. The fact that the Chartered Accountants 
are not officers of Court does not alter the character of jurisdiction which the High Court exercises 
over them under the Act. After the coming into force of the Constitution the right of appeal conferred 
by section 109 (c) of the Code of Civi- Procedure is subject:to the limitations of Article 133. No 
appeal lies to the Supreme Court agzinst an order of the High Court under section 21 of the Chartered 
Accountants Act. Leave cannot be granted under Article 133 (3) or section 109 (c), Civil Procedure 
Code, unless the case involves any question of great public or private importance. The fact that 
the finding has a serious effect on, the professional career of the petitioner is not sufficient to make a mere 
finding of fact one of private impor-ance for grant of certificate of fitness for appeal to the Supreme 
Court. ` 7 A 


(Authorities discussed.) 


Petition praying that in the circumstances stated therein the High Court 
will be pleased to grant leave to the petitioner to appeal to the Supreme Court 
of India against the Judgment of the High Court, Madras, dated 2and April, 1952, 
in R. C. No. 56 of 1951, referred to the High Court under section 21 of the Chartered 
Accountants Act (XXXVIII of 1949) by the Council of the Institute of Chartered 
Accountants of India, New Delhi. 


N. Rajagopala Aiyangar and S. Swaminathan for Petitioner. 
R. Ramamurthi Aiyar for Respondent. 


The Order of the Court was made by 

: -Venkatarama Aiyar, 7— Tis is an application for leave to appeal to the Supreme 
Court against the Order passed by this Court in Referred Case No. 56 of 1951. 
Messrs. M. S. Krishnaswami and Jagannathan are a firm of Chartered Accountants 
and they were the auditors of a company called the Amalgamated Coffee Estates, 
Ltd., during the years 1946, 1947 and 1948. On 5th July,.1950, Messrs. Devar 
& Sons Ltd., preferred a-complaint to the Council of -the “Institute of Chartered 
Accountans that the auditors had passed balance sheets which tt 


“ did not exhibit a true and correct view of the state of affairs of the company and were calculated 
to mislead whomsoever it concerned, more especially the debenture holders of the company.” 


The complainants held considerable debentures in, the company. On receipt of 
the complaint, the Council obtained the explanation of the petitioner who was 
the partner concerned with the balance sheets and sent the matter to the Disciplinary 
Committee for enquiry. The Committee took evidence and recorded a finding 
that the charges against the petitioner had been made out and that he was guilty 
of “acts and omissions,” whick rendered him “ unfit to be a member of the institute.” 
On this finding, the matter came up before this Court for hearing under section 
21 (2) of the Chartered Accountants Act (XX XVIII of 1949). By our order dated 
22nd April, 1952, we held that the balance sheets were defective.and misléading 
and that the petitioner was grossly negligent in the discharge of his duties. We 
accordingly passed an order that he be removed from the rolls for a period of two 
years. The -petitioner applies for leave to appeal to the Supreme Court against 
this order. The application is opposed by the respondent both on the ground 
that the order dated 22nd April, 1952, is not open to appeal and on the ground that 
even if an appeal was competent, this was not a.fit case for granting of leave. The 
Sein S en ee 
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‘question whether .orders passed under ease 21' of the Chartered‘ Accountants 
Act are open to appeal to the Supreme Court conies up for determination for the 
first time and it has been fully argued before us by learned Counsel 'on either side. 
After considering the matter deeply we have come' to the conclusion that the order 
in question ds not open to appeal and that this petition must be dismissed. 

: 


Mr. N. Rajagopalan, the learned advocate for the i petitioner, argues 
that there is a right of appeal against the order dated 22nd April, 1952, under 
Article 133 (1) (c) of the Constitution, which is in these.terms : 

“ An appeal shall lie to the Supreme Court from any judgment, decree or final order in a civil 


procecding of a High Court in the territory of India if the High Court certifies that the case is a fit 
‘one for appeal to the Supreme Court.” 


For this article to apply, thé order must have been passed in a civil proceeding 
and the question that.has been debated before us is whether the proceedings under 
section 21 of the Chartered Accountants Act are civil proceedings within the meaning 
of this Article. The argument for the petitioner is that, whatever is not a criminal 
proceeding must be a civil proceeding ; that Article 134 provides for appeal against 
orders passed in criminal proceedings and that all other orders must be held to 
have been passed in civil proceedings and that they will be open to appeal under 
Article 133. A classification of proceedings into two categories mutually exclusive 
and together exhaustive such as civil and criminal, proceedings would’ be quite 
intelligible. But the question that has to be decided is'whether that is the scheme 
that has been adopted in the Constitution. An examination of the relevant pro- 
visions does not lend any support tò that position. Article 192’ enacts that appeals 
shall lie from judgments, decrees or orders of a High Court “ whether in a civil, 
criminal or other proceeding ”. if the cases involye a substantial question of. law 
as to the interpretation of the Constitution: ‘This is a clear indication that there 
may be proceedings which are neither civil nor criminal, Article 133 provides 
for appeals against orders passed in civil proceedings and Article 134 against orders 
passed in criminal proceedings. Article 135 reserves thé jurisdiction and powers 
of the Supreme Court in matters not falling within Article 133 or 134, if the Federal 
‘Court had jurisdiction over such matters at the time of the Constitution. Article 
136 (r) provides that i ; . 

_“ Notwithstanding anything in this Chapter, the Supreme Court may, in its discretion,, grant 
special leave to appeal from any judgment. decree, determination, sentence or order in any cause 
‘or matter passed or made by an} Court or tribunal in the territary of India.” 

While Articles 133 ard 134 are limited to orders passed in civil or criminal 
proceedings, the jurisdiction of the Supreme Court to grant special leave extends 
to orders passed “in any cause or matter by any Court or tribunal.” The articles, 
therefore, clearly contemplate that there may be proceedings other than civil and 
criminal and that in respect of such other matters, the governing provisions are 
Articles 135 and 136. It is also noteworthy that the words used in Article 136 are 
** cause or matter” which are of very wide import, ‘as observed by the Supreme 
Court in Pritam Singh v. The State! and Bharat Bani v. Employees of Bharat Bank?. 
In Tobacco Manufacturers v. The ‘State?, the point drose for decision as to whether 
a determination by the High Court on a reference under section 21 (3) of the Bihar 
‘Sales Tax Act, 1944, was open to appeal to the Supreme Court under ‘Article 133. 
‘The case was heard in the first instance by Reuben.and Das, JJ., who held that the 
order was not one which was passed in a civil proceeding within the-meaning of 
Article 133. But, there being a difference of opinion-as to whether the determination 
amounted to'a judgment within the meaning of that article; the matter was referred 
to a Full Bench.. On the question ‘whether the order was one passed in_a civil 
proceeding, the majority of the Judges, Sarjoo Prosad and Rai, JJ., rejected the 
argument of the petitioner that a civil proceeding meéns and includes all proceedings 
except those that:are criminal, referred to the decisions, under.the Income-tax Act 
in which it had.been held that an order passed by the High-Court'on a -reference 





` 
i 


1. (1950) ‘S.G.R. 453 at:4588. o i 3- (1950) LL.R: 30 Pat. 174.: 
2. (1950) S.C.R. 459. ` aoe . ara fa 


\ 


GAB U tt, s „THE MADRAS LAW JOURNAĻ, REPORTS. . [1952 
„under section 66 was not. open to, appeal, to the Privy Council and held that the 

‘contention that all proceedings which were not criminal were civil was not warranted’ 
by the terms of Articles 132 to 136. Shearer, J., took a contrary view. In ikar 
_v. Statel, the question arose for c2cision whether a conviction for contempt of Court 
was appealable under Article 124. A Bench’ of the Nagpur High Court held that 
proceedings for punishing for corzempt were a special jurisdiction “ of an anomalous. 
nature ” and “ suis juris”? (sic) and proceeded to observe : 

“Further it would appear that the Constitution has not made in Part V an exhaustive division: 
of all proceedings before this Court intc two broad categories, civil and criminal. ‘A glance at clause 
(1) of Article 132 dispels any such suggestion. There the expression ‘ other proceeding’ is mentioned 
in addition to the words ‘ civil’ and € G@iminal’.’” 

We are in agreement with tk2 views expressed by the majority Judges in Tobacco. 
Manufacturers v. The State®, and Zikar v. State’, that there may be proceedings which 
"` -are neither civil nor criminal within the meaning of Article 133 and Article 134 and 
that, therefore, it cannot-be affirmed that every order passed in proceedings other 
than criminal is open to appeal: inder Article 133, as made in a civil proceeding. 


The larger ground failing, the learned Advocate for the petitioner argues 
that disciplinary proceedings are civil proceedings within the meaning of Article 133: 
and relies on the decisions in Bahadurlal v. Judges of the High Court, Allahabad*, 
In re R, a pleader*, in S, an advocate v. Judges of the High Court of Allahabad* and in P, 
a pleader, Bansi v. Judges of the High Court*. ‘Before dealing with these decisions,. 
it will be convenient to refer to the authorities of this Court bearing on this 
question. In K. R. Ramachandra Aiyar v. The President of the Vakils Association, High 
‘Court, Madras’, the facts were that the High Court had passed an order suspending 
-a vakil for a period of three months. ` The petitioner applied for leave to appeal. 
to the Privy Council against ‘that order. It was held that orders passed in discipli- 
nary proceedings were not appealable’ under clause 39 of the Letters Patent, and 
‘the decisions in Re An Attorney? end G. S. D. v. Government Pleader®,. were followed. 
In In the matter of Mr. E. Raghava Reddi, High Court Vakil practising at Nellore’, 
the question was again considered by’a Full Bench ‘of five Judges. They held that 
the order of suspension passed in exertise of a disciplinary jurisdiction was not open 
to appeal. The following observations in the judgment of the learned Chief Justice 
might be quoted : i 

“ In my judgment this matter is so far concluded by authority that it would not be possible without 
a decision of the Privy Council to the contrary to say that there is power in the High Court of Madras 


10 grant leave to appeal to Privy Coune:l in a case where an order is made by the Court suspending 
a-vakil from practice.” i : : . ye 


Reliance was also placed’ on a -decision of the Patna High Court reported in Bir 
Kishore Roy v. King-Emperor'+. 1a that case a pleader had: been suspended by the 
High Court in the exercise of iis jurisdiction under the Legal Practitioners Act.. 
In an application by the petitioner for leave to appeal to the Privy Council’ against 
the order of suspension, Dawson Miller, C.J., after observing that there was no 
right of appeal provided by the Legal Practitioners Act, went on to discuss whether 
such a right was conferred by the Letters Patent. He observed: ` 

* Clauses 9 to 27: of the -Letters Patent deal with the different classes of jurisdiction, which are 
conferred on the High Court. They are Civil, Criminal, Admiralty, Testamentary and Intestate, 
and Matrimonial jurisdiction, Appellat and Original. The next three clauses deal with the pro- 
cedure, and clauses 31 to 34 deal with- appeals ‘to the Privy Council. In my opinion, the clauses 
dealing with the right of appeal to His’ Majesty in Council were'meant to be confined to the. different. 
classes of jurisdiction above enumerated and not to the administrative or disciplinary powers con- 
ferred-on the Court by earlier-clauses i> the Letters Patent or by a Statute. The use of the word 
‘jurisdiction’ in clause 31 clearlyseerzs to indicate that the appeals referred to are appeals from 
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judgments, decrees, and orders passed in the exercise of one or other of the classes of jurisdiction 
conferred by clauses 9 to 27 whcre the word ‘ -urisdiction* is used.” ` 


The learned Chief Justice then referred to the decision In re James Minchin}, 
where the question raised was whether the dismissal of the Master on the Original 
Side of the High Court under the powers conferred by the Charter on charges of 
misconduct was open to appeal to the Privy Council and it was held that it was not, 
notwithstanding that the terms of the Charter: provided for an appeal ,against 
determinations “ in any civil cause.” The learned Chief Justice observed that the 
jurisdiction conferred by clause 31 of the Letters Patent corresponding to clause 39 
of the Letters Patent of this Court was not wider than that conferred by the clauses 
in the Madras Charter. In the result, it was held that there was no right of appeal 
against orders passed in exercise of disciplinary powers whether under the Letters 
Patent or under a Statute. On this reasoning which was approved by the learned 
Chief Justice in In the matter of Mr. E. Raghava Reddi, High Court Vakil, practising 
at Nellore*, it would follow that disciplinary jurisdiction is a special jurisdiction 
conferred on the Court and an order passed therein would not be open to appeal 
as an order passed in a civil proceeding. The question was also considered by 
the Rangoon High Court in the case reported in In the matter of an Advocate* 
The appealability of orders passed in exercise of disciplinary jurisdiction was con- 
sidered both with reference to the provisions of the Civil Procedure Code and the 
Letters Patent. It was held that the provisions of the Civil Procedure Code would 
have no application to these proceediags which “ were in the nature of a purely 
disciplinary enquiry ” and that the appeal would be incompetent under the Letters. 
Patent as well. 


We shall now consider the decisions of the Allahabad, High Court relied on 
by Mr. N. Rajagopalan in support of tae position that orders passed in the exercise 
of disciplinary jurisdiction would be aDpealable under section 109 (e) of the Civil 
Procedure Code... In Bahadur Lal v. Fudges of the High Court, Allahabad‘, leave to 
appeal to the Privy Council against an order suspending a practitioner was granted’ 
under section 10g (c), the Court observing : 

“Tt appears that this High Court has on previous occasion treated such applications as falling. 
under section 109 (¢), Civil Procedure Code and granted leave in fit cases. The words of that section: 
are no doubt general and leave to appeal from any order is allowed when the case is certified to be a 
fit one for appeal to His Majesty in Council.” 

There was no discussion of the question and no reference to the authorities of the 
other Courts where a different view had been taken. The decision was. followed: 
in In re a Pleader,® wherein after stating that : i 

“ The learned Government Advocate has drawn our attention to several decisions of different 
High Courts, one from Patna, another from Madras and a third from Calcutta where it was held that 
-n the case of an Advocate or Attorney being suspended from practice, the High Court was not 
authorised to grant leave to appeal to His Macesty in Council.” 

The learned Judges observed : 

“In view of the fact that the practice of this Court has been consistent, we do not propose to 
depart from that practice and we hold that leave ‘may be granted under scction 109 (c), Civil Pro- 
cedure Code. We may point out that if leave cannot be granted under that section of the Civil! 
Procedure Code, it may be granted under secticn go, Letters Patent .” 


In S; an Advocate v. Judges of the Allahabad High Court®; the question was discussed 
more fully. ° Referring to the decisions in In the matter of Mr. E. Raghava Reddi? 
and Bir Kishore Roy v. King Emperor”, tke Court observed : 


“ The view which seems to have prevailed in other High Courts is that when the High Court 
exercises its power to remove or suspend from practice on reasonable cause an Advocate or Pleader,. 
it is not exercising any jurisdiction at all but is merely exercising. its special power. It seems to have. 
ocen assumed that the jurisdiction mentioned in clause 30, Letters Patent, must mean only Civil, 


Criminal, Admiralty, Testamentary, Intestate and Matrimonial, jurisdiction, whether original or 
appellate and could not include any other class of jurisdiction. If one were-confined to the 
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-clauses ‘of: the Letters Pateht alone, it may well be said that the word “jurisdiction” twas not used 
therein in connection with any other class of exercise of power.” i , “ 

Having expressed the view that the appeal to the Privy Council might be 
incompetent under the terms of the Letters Patent, the Court proceeded to hold 
that section-109 (c) was wide enough to confer a right of appeal in such cases and 
support for this view was found in the provisions of the Bar Councils Act, 1926, 
and particularly in section 13 ‘4) of that Act which runs as follows : . 

“ Proceedings before a Tribunal or a District Court in any such enquiry shall be deemed to be 
civil proceedings for the purposes of section 132 of the Indian Evidénce Act, 1872, and the provisions 
.of that section shall apply according-y.” ; 

This decision was followed in P, a pleader, Bansi v. Judges of the High Court of Allaha- 
bad+, It will thus be seen thet the authorities of the Allahabad High Court are largely 
based upon the practice of that Court and if that is to be the guiding principle, we 
would’ be bound to follow the settled practice of this Court and hold that no appeal 
lies against orders passed in the exercise of disciplinary jurisdiction.. That was 

the position taken in the Fall Bench decision in In the matter of Mr. E. Raghava 
Reddi*, and the case for following cursus curiae is now, if anything, stronger. 

It was argued for the petitioner that whatever might have been the position 
where disciplinary action is taxen in exercise’ of inherent jurisdiction, where’ such 
a jurisdiction is conferred by a Statute, the proceedings become impressed with the 
character of civil proceedings and Article 133 will apply to them. “We are unable - 
to agree with this contention. We fail to see how the right of appeal can depend 
on whether the order was passed in exercise of a jurisdiction which is inherent in 
the Court or a jurisdiction which is conferred by a Statute on the Court. If there 
is a right of appeal only against orders passed in civil proceedings, the determi- 
nation of this right must depend on the nature of the jurisdiction that is exercised 
and not on the source of authority which confers that jurisdiction. In fact the- 
decision in Bir Kishore Roy v. King Emperor®, is with reference to an order. passed 
under thé special jurisdiction conferred by the Legal Practitioners Act and the 
Court held that the appeal to the Privy Council was incompetent whether the 
disciplinary jurisdiction was exercised under the clauses of the Letters Patent or 
under a Statute. Reliance is placed on the observations in S. an Advocate v. Judges 
of the Allahabad High Court*, where it was held that the disciplinary jurisdiction 
-conferred on the High Court by the Bar Councils Act was a civil proceeding. For 
the reason already given, we are unable to agree that the conferment of disciplinary 
jurisdiction by a Statute has any bearing on the nature of the proceedings. Nor 
are we impressed by the argument that section 13 (4) of the Bar*Councils Act is a 
Jegislative declaration that it is a civil proceeding. It merely enacts that, the 

_ proceedings under the Act shall be deemed to be civil proceedings for the purposes 
of section 132 of the Eviderce Act. A thing is deemed to be something only «when 
it is not that and the true import of the provision in the Act is that proceedings 
under the Act are not civil proceedings, but that for the limited purpose of- the 
applicability of section 132 of the Evidence Act they should be treated as if they 
were: civil proceedings. In the Chartered Accountants Act, there is not even a 
similar provision. We are of opinion that the jurisdiction conferred on this Court 
sander section 21 is only a disciplinary jurisdiction and that it-is not a civil proceeding. 

` Another contention of the petitioner similar to. the one just disposed of was 
that the jurisdiction conferred by the Act is not a disciplinary jurisdiction because 
while Advocates ‘and Practitioners are officers of Court and it might properly be 

_said that the jurisdiction which the Court has over them is a disciplinary juris- 
«diction, the same could not be said of Chartered Accountants, who are third parties 
and that any orders passed against them could not be said to be in the exercise of 
disciplinary*jurisdiction. ‘There is no substance in this objection. A’ disciplinary 
action consists ‘ii punishing a person for misconduct. ` While in the case, of officers 
-of Court the jurisdiction may be inherent, in the case of strangers the jurisdiction 
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-can be exercised only if it is conferred by:a Statute... But when once a Statute 
‘confers such a jurisdiction, it stands on the same footing as inherent jurisdiction 
and it does not lose its character as a ‘disciplinary jurisdiction because it has its 
origin in a Statute. The jurisdiction ‘over Legal Practitioners and Attorneys 
is also a statutory jurisdiction conférred either under the Letters Patent or the 
Legal Practitioners Act or the Bar Councils Act. It may be mentioned that the 
Chartered Accountants Act expressly provides that the Council should constitute 
a Disciplinary Committee for enquiry of complaints and that was done in the present 
case. We are accordingly of opinion that the fact that Chartered Accountants are 
not officers of Court does not alter the character of jurisdiction which the High 
‘Court exercises over them under the Act. 


It was next argued that the reference under section 21 of the Chartered 
Accountants Act was to the High Court as a Court, that a right of appeal against 
-orders made by the High Court is conferred by section 109, Civil Procedure Gode 
and that on the principle that when matters are referred for the adjudication of a 
civil Court, that will attract the normal procedure of that Court including a right 
-of appeal, an appeal would lie to the Supreme Court against the order dated 
22nd April, 1952, and reference was made to the decisions in National Telephone 
‘Co., Ltd. (in Liquidation) and another and His Majesty s Postmaster-General,’ and Secretary 
.of State for India v. Chellikani Ramarac?. But these authorities do not lay down 
that whatever proceedings come before a civil Court must be held to be a civil 
proceeding. That must depend on the nature of the proceedings. Thus, where 
the proceedings are in the nature of an arbitration and the order is in the nature 
-of an award, no appeal will lie, notwithstanding that the decision is by a civil Court. 
That was held in Rangoon Botataung Co., Ltd. v. Collector of Rangoon®, as regards a 
reference under the Land Acquisition Act. It was likewise held that in dealing 
with references under section 66 of the Indian Income-tax Act, the High Court 
was acting in an advisory and consultative jurisdiction and that orders passed 
under that section were not open to appeal by the Privy Council. (Vide Tata 
Iron and Steel Co., Lid. v. Chief Revenue Authority, Bombay*, Delhi Cloth and General 
Mills Co., Ltd. v. The Commissioner of Income-tax, Delhi®, and Sri Mahanth Harihar Gir v. 
Commissioner of Income-tax, Bihar and Orissa’. The Supreme Court has also held that 
that is the position as regards orders passed on references under the Bihar Sales 
‘Tax Act, 1944 in Seth Prem Chand Satramdas v. State of Bihar?, (vide also Tobacco 
Manufacturers v. State®). Therefore what has to be cansidered is not whether a 
matter has been determined by a Civil Court, but whether the determination is in a 
civil proceeding. In National Telephone Co., and His Majesty's Postmaster-General*, 
the question was with reference to the value to be put on a plant sold by the National 
"Telephone Company to the Postmaster-General. It was provided in the Telegraph 
Arbitration Act, 1gog, that any dispute regarding valuation should be referred to the 
decision of a commission which was functioning unde? the Railway and Canal 
Traffic Acts. Under those Acts the commission was a Court of record and appeals 
‘were provided against its decisions. The point for decision was whether a right 
-of appeal against the decision of the commission not having been expressly conferred 
under the Act of 1909 the appeal was competent under the procedure applicable 
to the commission under the Railway and Canal Traffic Acts. It was held that 
as the Act of 1909, provided for a reference generally to an existing statutory com- 
mission without special provisions as to appeal, the procedure of that Court was 
attracted in all respects. Viscount Haldane, Lord Chancellor, observed as follows : 

“ When a question is stated to be referred to an established Court without more, it, in my 


opinion, imports that the ordinary incidents of the procedure of that Court, are to attach, and also 
‘that any general right of appeal from its decisions likewise attaches.” i 
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It, will, be noticed that the d-spute which: had to be determined in that case was 
as to ‘the price of a plant to be paid to the vendor by the purchaser and that was 
clearly a civil right. In Secretary of State for India v. Chellikani Rama Rao}, though 
the proceedings .arose under the Forest Act, the dispute related to the ownership 
of islands in a tidal river. As to this, the Privy Council observed as follows: ` 
: The claim was the assertion of 2 legal right to possession of and property in lands ; and if the 
ordinary Courts' of the country are se:zed of a dispute of that character, it would require, in the 
opinion of the Board, a specific lim_tat-on to exclude the ordinary incidents of litigation.” . 
This passage clearly shows that it is not sufficient that the determination is by the 
ordinary Courts. Regard mast be had also to the character of the dispute. There 
is nothing in these two decisions to support the contention that all matters which 
are referred to the determina-ion of civil Courts must be held to be civil proceedings 
without ‘reference to their nature. 

It was finally argued that the right of the petitioner to appeal against the 
order dated 22nd April, 1952, should be determined with reference to the law 
as it stood. when the misconduct of the petitioner on which the order was based 
took place,. that is in 1946, 1947 and 1948 ; that under section 109 (c) which was 
the provision of law then in force any order could be taken on appeal whether it 
was passed in a civil proceecing or not ; that Article 133 did not take away’ that 
right ; that Article 135 expressly reserved it; and that, therefore, the appeal 
was competent. Apart fror the question whether section 109 (c) would apply 
to such orders, which has been already discussed, it has to be noted that the section 
was amended by the Adaptation of. Laws Order promulgated on 26th January, 
1950, and as amended the section runs as follows : i 

“ Subject to the provisions in Chapter IV or Part V of the Constitution and such rules as may 
from time to time be made by the Courts of India and to the provisions hereinafter contained, 
an appeal shall lie to the Supreme Court from any decree or order when the case, as hereinafter 
provided is certified to be a fit one for appeal to the Supreme Court.” : 
Article 133 finds a place.in Chapter IV of Part V. After 26th January, 1950, the 
right of appeal conferred by section 109 (c) is, therefore, subject to the limitations 
of Article 133 and that has also been, held by this Court in Ramaswami, Chettiar v. 
Official Receiver, Ramanathapu-an*. The petitioner ‘seeks to get over this ‘difficulty 
by referring to the principle well established that the right of appeal is a vested right 
and not a mere matter of procedure (Vide the Colonial Sugar Refining Co. v. Irwing*.) 
But in this case though the zherge against the petitioner was that he was guilty of 
misconduct in 1946, 1947 and 1948, the complaint itself was filed on 5th July, 1950, 
and the Order of this Court hereon was passed on 22nd April, 1952, and the 
authorities clearly established that the right of appeal is to be determined as on the 
date of the commencement of tne proceedings and not on any earlier date when the 
cause of action on. which: the proceedings are founded arose. (Vide Vasudeva 
Samiar alias Vasudeva Pillat* and Sadar Alt v. Dalimuddin®. This argument must, 
therefore, be rejected. W= ere accordingly of opinion that Article 133 of the 
Constitution governs this case . that the proceedings under the Chartered Accoun- 
tants Act are not civil proceedings within the meaning of that article ; and that 
no appeal lies against the crder dated 22nd April, 1952. 


This is sufficient to dispose of this application. But we have also considered 
the matter on the footing that the order in question is open to appeal either under 
Article 133 (3) on section 109 (c). In either case, the point for determination is ` 
whether it is a fit case for appeal under these provisions. The principles governing 
the grant of leave under sec-ion 109 (c) are well settled. In Banarsi Prasad v. Kashi 
Krishna®, Lord Hobhouse in dealing with this provision observed as follows : 

“That is clearly intended to meet special cases ; such for example, ‘as those in which the point 
in dispute is not measurable by money, though it may be of great public or private importance.” 
r. (1916) 31 M.L:J. 324 : .L.R. 23 LA. rg": 361 (F.B.): : 
1L.R. 39 Mad. 6r7(P.G.). i : 5. (1928) I.L.R. 56 Cal. 512. © 00 
2. ER 2 M.L,J. 479 at 4€3, 484, .6. : (1900) 11 M.L.J. 56: L.R. 28 LA, r1: 
3. (1905) A.C. 369. — * ire LL.R.,23 All. 227 (PC.). 
de (1928) 56 M.L.T. 369: LER. 52 Mad. *- 0 7’: se 8 
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In Radhakrishna Aiyar and azother v. Swaminatha Aiyar?, Lord Buckmaster explained 
the scope of this provision in the sown terms : E 

“TIt is plain that there may be certain cases in' which it is impossible to define in money valuc 
the exact character of the dispute ; there ‘are questions, as far example, those relating to religious 
rights and ceremonies, to caste ard family rights, or such matters as the reduction of the capital of 
companies as well as questions o? wide public importance in which the subject-matter in dispute 
cannot be reduced into actual terms of money. Sub-section (c) of section 109, Civil Procedure 
Code, contemplates that such a state of things exists, and rule 3 of Order XLV regulates the 
procedure,” =. f ` 


The same considerations will also govern applications under Article 133 (3). 
Applying these tests, we have not been shown that this case involves any question of 
great public or private importance. The sole question for determination in these 
proceedings was whether the petitioner was grossly negligent in the discharge of 
his duties and whether the balance sheets were defective and misleading. The 
Disciplinary Committee which enquired into the matter was of the opinion .that 
the charges had been made out and this Court, on a consideration of all the facts 
and circumstances of the case, agreed with the conclusion. That is a pure question 
of fact and does not raise ary question of public or private importance. It is con- 
tended that our finding must have a serious effect on the professional career of the 
petitioner. But no case has been cited to us in which leave had been granted under 
this section when the decisior: affected only an individual and no question of general 
importance was involved. Reliance was placed on the decisions of the Allahabad 
High Court where leave to appeal had been granted under this clause against 
orders suspending legal practitioners on the ground that the order would affect 
their professional career. This view has not been accepted in this Court and would 
be contrary to the principles laid down by the Judicial Committee as to the true 
scope of section 10g (c). It was argued that the extent of the duties of an auditor 
comes up for consideration by the Courts for the first time and that is a question of 
public importance. But those duties are clearly defined and set out in the text 
books cited on behalf of the petitioner and there has been no dispute before us as to: 
the nature and extent of those duties. What was in controversy was a mere question 
of fact. Wide as is the language of section 109 (c) and Article 133 (3) it cannot be 
construed as extending to a case in which the rights of no other person than those 
of the petitioner are involved and in which there is no other question excepting 
a question of fact in issue. We are accordingly of opinion that even if the petitioner 
has a right of appeal under section 109 (c) or under Article 132 (3), this is not a fit 
case for grant of leave to appeal to the Supreme Court. This petition will, therefore, 
be dismissed. 

KS. i — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 


es Present :—P. V. RayJAMANNAR, Chief Justice AND Mr. JUSTICE VENKATARAM \ 
AR. ; 


R. N. Selvam Mudaliar and others .. Appellants* 
v. : 
P. A. Raju Mudaliar and another we Respondents. 


Civil Procedure Code (V of 1908), section g2—Suit to remove certain trustees—.iddition of parties—Sanction 
of Adoocate-General—Order of Fudge to add as partiesp—Order whether abpealable——Letters Patent (Madras), 
rlause 15—“ Judgment ”—Òrder addirg parties—If ‘judgment’ and appealables ; 

Where in a suit under section 92, Civil Procedure Code by certain persons interested in a church 
for removal of existing trustees, sanction was obtained from the Advocate-General but again certain 
others had to be added as parties ard the further sanction for adding parties was also obtained from 
the Advocate-General and in an application for adding as parties the Judge in Chambers ordered 
the necessary addition, - : 

Held, that (1) the order of the Judge in Chambers allowing addition of parties was not a judgment 
within the:meaning of clause 15-of Letters Patent and hence not appealable. x 





~ ds, (1920) 49 MLLJ. 229 : LR. 48 LA. gi: LER, 44 Mad. 295 PCJ T TTTS 
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isi eee Chettiar v. Kanniatpa Adudalia, (1930) 60 M.L.J. 237: I.L.R.. 54 Mad..491 at 493;- 
ollowed. f F 


_ (2) The amendment sought of the Advocate-General was merely formal and even the sanction 
for amendment was unnecessary in this case. Hence it is unnecessary to decide the question whether- 
where the amendment was substantial in character the sanction accorded by the Advocate-General. 
subsequent to the original institution of the suit would be sufficient to save it from the bar of sec- 
tion 92, Civil Procedure Code. i 

Appeal from the judgment and order of Krishnaswami: Nayudu, J., dated' 
24th March, 1950, in Applicaticn No. 788 of 1950, in C. S. No. 10 of 1949. ` 


V. Rajagopala Mudaliar for Appellants. 
V. S. Rangachari for Respondents. 


. The Judgment of the Court was delivered by 

The Chief Fustice—The respondents instituted a suit on the Original Side. of 
this Court, . S. No. 10 of 1949 under section 92, Civil Procedure Code, praying 
inter alia for the framing of a scheme for the management and working of the Church 
known as St. Peters Church at Royapuram after cancelling or modifying the scheme 
framed in an earlier suit on the file of this Court and for the removal of certain 
defendants from the trusteeship of the Church. Defendants i to 5 were described 
as the persons who claimed to be the trustees of the Church. On the plaint there 
was an endorsement by the Advzcate-General as follows : 


“1 consent to the institution of the suit under secticn 92, Civil Procedure’ Code.”’. 


It was discovered subsequently that another person, one S. A. Raja also claimed 
to be a trustee of the Church and the respondents applied to the Court to add S A. 
Raja as a party. Before they took out this application, they obtained the consent 
of the Advocate-General to the addition of Raja as a party defendant. Objection 
was taken to the application on the ground that it was not competent to the Advocate- 
General to add parties, once a suit had been instituted after sanction had been 
obtained from him and once he had given his sanction, his powers were at an end. 
The learned Judge in Chambers allowed the application as in his opinion the 
nature of the suit had not been substantially changed in any manner by the addition 
of S. A. Raja as a party defendant and the amendment was therefore of a formal! 
character. In his opinion even the sanction of the Advocate-General was not 
necessary for the addition of S. A. Raja as a party defendant. Against this order 
some of the defendants have filed the above appeal. 


At the outset, we must hcld that the appeal is not miantainable. The order 
of the learned Judge cannot, in our opinion, be held to be a judgment within the 
meaning of clause 15 of the Letters Patent. In Ramaswami Chettiar v. Kanniappa 
Mudaliar!, it was held by Curgenven and Bashyam Aiyangar, JJ., that an order 
adding a party to a suit is not a judgment within the meaning: of clause 15 and 
therefore no appeal lay agains: such an order. At page 493, after referring to the 
test adumbrated in the Full Bench decision in Tuljaram Rao v. Alagappa Chettiar?, 
namely to see whether the orcer sought to be appealed puts an end to the suit or 
proceeding to any extent, Curgenven, J., observed as follows : . 

“ Judged by this test, I feel no difficulty in deciding: that an order adding a party to a suit is not 
a judgment. It does not put an end to the suit, but is clearly a step towards a final adjudication. 
Tr settles no rights other than the right to be heard in the cause.” 


_ Following this ruling, we musz hold that the appeal is not maintainable. 


We further think that there is no substance on the merits. The Advocate- 
General gave his sanction to the suit which was a suit for two main reliefs, viz., 
framing of a scheme for the affairs of the Church and for the removal of persons. 
who claimed to be the trustees of the Church. It may be that when sanction was 
obtained the plaintiffs were not aware that the 7th defendant was also. a trustee. 
But it is clear that there was no distinction made between one trustee’and another 
and it is not as if each indivicual trustee was sought to be removed on account of 


co 


1. (1930) 60 M.L.J. 237: I-L.R. 54 Mad. 491. 2. (1910) 21 M.L.J. 1: UL.R. 35 Mad. 1 (F.B.)- 
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acts relating to each of them individually.: -In these circumstances the sanction: 
must be deemed to be a sanction generally for the institution of the suit for the removal’ 
of persons purporting to act as the trustees of the Church. The amendment sought. 
for by way of addition of a party was merely formal and did not alter the nature 

of the suit.’ We agree with the learned Judge in his view that further sanction 

of the Advocate-General was not necessary in this case and it is therefore unnecessary 
to discuss the question whether in a case where the amendment was substantial in . 
character the sanction accorded by the Advocate-General subsequent to the original 
institution of the suit would be sufficient to save it from the bar of section 92, Civil 

Procedure Code. The appeal must therefore be dismissed with costs. 


K.C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: —MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE VENKATARAMA 
AYYAR. n 





Penugonda Bramaramba r Appellant* 
v. - 
Yaditha Jagannatha Rao alias Aditha Jagannatha Rao .. Respondent. 


Madras Agriculturists’ Relief. Act (IV of 1938), section 14—Relief under—If can he claimed in execution 
froceedings—Substantive application if necessary. 


Tt is not necessary for a judgment-debtor :n his application under section 19 of the Madras 
-\griculturists Relief Act to invoke the Provisions of section 14 of the Act. Section 14 is a special 
Provision which applies when there is a debt payable by members of a family some of whom are 
agriculturists and some are not. That section declares that in such cases the creditor could recover 
oaly their proportionate shares from the agriculturist and non-agriculturist members respectively. - 
A substantive application is not necessary for a judgment-debtor to obtain the benefit of section 14 
of the Act. When the creditor proceeds to recover what is alleged to be due to him the judgment- 
debtor can rely on this provision. It is sufficient if the debtor raises the objection based on section 14 
ic his counter-affidavit in the execution petition and his objection must be upheld. 7 

Appeals under clause 15 of the Letters Patent against the Judgment and 
Order of the Hon’ble Mr. Justice Mack, dated 6th April, 1949 and passed in A. A. O. 
No.: 519 of 1948, preferred to the High Court against the Order of the Court of the- 
Subordinate Judge of Vishakhapatnam, dated 26th July, 1948, and made in E. P.. 
No. 26 of 1948, in O. S. No. 14 of 1935. 


P. Somasundaram and P. Satyanarayana Raju for Appellant in L. P. A. No. 76- 
o° 1949 and Respondent in L. P. A. No. 90 of 1949. 


Y. Suryanarayana for Respandent in L. P. A. No. 76 of 1949 and Appellant in 
L.P.A. No. go of 1949. i 


The Judgment of the Court was delivered by 


The Chief Justice —These two appeals are against the judgment of Mack, J.,. 
disposing of a Civil Miscellaneous Appeal No. 519 of 1940 preferred against an 
order passed by the Principal Subordinate Judge of Vishakhapatnam in E. P. No.. 
26 of 1948. The transferee-decree-holder ‘of the decree in O. S. No. 14 of 1935. 
on the file of the Subordinate Judge of Vishakhapatnam is the appellant in L.P. 
A. No. 76 of 1949 and the second judgment-debtor who is the contesting respondent 
therein is the appellant in the connected Appeal No. go of 1949. 


There is rio dispute about the material facts. A preliminary mortgage decree- 
was passed against two brothers for.a sum of about Rs. 1 5.373 Qn 27th February,. 
1¢37, and final decree was passed on 29th October, 1937. The second judgment- - 
debtor filed. an application (E. A. No. 618 of 1938) to scale down the decree debt - 
under the provisions of Madras Act IV of 1938. This application was allowed 
ard the debt so far as he was concerned was scaled down to Rs. 4,000 for principal , 
ard interest at 6 per ecnt. from 1st October, 1937, till realisation and costs with 
interest from: the same date at the same rate. The order scaling down- the decree-. 
was passed on gist July, 1941. Subsequent to this.order the dectee was transferred - 
to the appellant in L. P. A. No. 76 of 1949 and he appears to have filed an appli-~° 


ae 
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cation to have the transfer recognised (E. P. No. 64 of 1942). There ‘was also a 
prior petition for execution (E. P. No. 32 of 1942) but our attention was not drawn 
to any order passed by the Court as against the second judgment-debtor in either 
of these applications. Eventually the transferee decree-holder filed E. P. No. 26 of 
1948 on 26th February, 1948, claiming Rs. 4,000 for principal and subsequent 
interest from 1st October, 1937, and the full amount of costs and interest thereon 
from the same date. He prayed for a sale of the hypotheca belonging to the second 
defendant’s share for Rs: 3.031-5-10. The second judgment-debtor raised an 
objection on the ground that ander section 14 of Madras Act IV of 1938 he would 
be liable to pay only half the mount of Rs. 4,000 and interest thereon. He also 
pleaded that he had already paid Rs. 4,071-4-6 which would cover his liability: 
and therefore the execution petition should be dismissed. The learned Subordinate 
Judge made an order that the second judgment-debtor was liable to pay half 
the costs of the suit and:the fu.l interest on Rs. 4,000 from 1st October, ‘1937, till 
.date of payment and he dire=ted execution to proceed after deducting Rs. 4,071-4-6 
already paid. Against this order the second judgment-debtor preferred C. M. A. 
No. 519 of 1948. Mack, J., was unable to understand on what basis the learned 
Subordinate Judge had passed his order. He thought a muddle had resulted from 


‘ the failure of the scaling down Court to amend the original mortgage decree in 


accordance with’ the provisions of section 14 of the Act. Therefore he thought 
that the only way in which justice could be done was by permitting the second 
judgment-debtor to rectify -his error. He apparently considered that it was 
necessary for the judgment-cebtor to file an amendment application under sec- 
tion 152, Civil Procedure Code, to apply the provisions of section 14 of the Act. 
With these directions he al.cwed the appeal. . . 2 
Mr. Somasundaram appearing for the transferee decree-holder in L. P. A. 
No. 76 raised a plea of res judicata. He contended that it was too late in the day 
to rely upon the provisions of section 14 of the Act. If the judgment-debtor wanted 
to rely upon these provisions he ought to have availed himself of the opportunity 
in the application filed under section 19 of the.Act for scaling down the decree. Not 
having done so, he cannct now urge the objection in execution. We see no 
substance in this contention. _ In our opinion, it is not necessary for the judgment- 
debtor to have invoked the >rovisions of section 14 of the Act in his application 
under section 19 of the Act to scale down the decree. Section 14. is a special 
provision which applies whe2 there is a debt payable by members of a family 
some of whom are agriculiarists and some are not. That section declares that in 
‘such cases the creditor could ‘recover only their proportionate shares from the 
agriculturist and non-agriculturist members respectively. It was not therefore 
incumbent on the judgment-debtor to have included a prayer for the application 
.of section 14. of the Act in as scaling down petition under section 19. We are 
supported in this view by the cecision of a Bench of this Court in N. M. R. Iyer 
Nagaswami Iyer and Co. v. Sacn:nugham*. The learned Judges dealing with a similar 
plea of res judicata observec thus : 
“The cause of action for fi ing an application under section 8 of the Madras Agriculturisis, 
Relief Act and the relief claimed therein are different from that claimable in an application 


„under section 14 of the Madras Azriculturists’ Relief Act, . . . . . As the scope of the 
applications and the reliefs obtainakle thereunder are different. the order, Ex. D-1, cannot operate 


as res judicata. 

While we agree with these o2<ervations we do not think the learned Judges meant 
to lay down that a substaniive application is necessary for the judgment-debtor 
to obtain the benefit of section 14 of the Act. When the creditor proceeds to 
‘recover what is alleged to be due to him, -the judgment-debtor can rely upon this 


` -provision. That is what tke judgment-debtor has done in this case. We therefore 


see no reason why he shoulc be driven to file another application for an amendment 
‘either under section 152-of Civil Procedure Code or under any other provision of 
law.. He has raised the objection based ‘upon the section in his countereaffidavit 
an the execution petition aad his objection: must be upheld.. oe à 
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“In -the’ result the appeal-filed by the transferee decree-holder must ‘be dis- 
missed and the appeal filed by the second judgment-debtor must be allowed. 
The order of the learned-Subordinate Judge on E. P. No. 26 of 1948 must be set 
aside and he is directed to,take up-that application on-file and proceed to dispose 
of it a8 against the second defendant in the light of this judgment. Mr. Y. Surya- 
narayana, the learned counsel, for the sécond judgment-debtor represented to 
us that he has actually, made a payment in excess of his liability when section 14 
of the Act is 'appliéd? That is a natier which’ may be taken into’ consideration 
by the learned Subordinate Judge in passing final orders on the execution petition. 
The appellant will pay the costs of the respondent in L. P. A. No. 76 of 1949. No 

- order as to costs in L, P. A. No. go. of 1949: of 
Appeal by second judgment-debtor allowed and appeal 
K.S. by transferee decree-holder dismissed. 


‘ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. P. V. Rajamannar, Chief Justice AND Mr. Justice Ven- 
KATARAMA AIYAR. j 
P. S. Abdul Kadir -. Appellani* 
The Mahlarathul Kadiria Sabha, Kayalpatnam, represented by its 
President, Vilak Mohideen Thambi Kulam Sathak Thambi, a 
brought ‘on. record . .. Respondent. > 
Mahomedan Law—Alienation of wakf property by trustee or manager—Retrospective approval or sanction 
by the Court—Sufficiency for validity. $ 


The- sanction of the-Kazi was evidently intended to be a safeguard against improper alienations 
of wakf property by the trustee. That purpose will be amply served by insisting upon sanction of 
the Court, either previous or subsequent; sd long, of course, as there is an assurance that the ‘trans- 
action would be examined on its merits, and there is an enquiry as to whether it is supported by legal 


necessity >r benefit to the trust. Where there is a sale of a particular item of wakf ‘property and | 


re-investment of the’sale proceeds :n another property, the transaction can be upheld as valid and 
sanction given. ` No ‘difference should be made between antecedent and subsequent sanction of the 
Court which now takes the place of the Kazi. 


The. wakf cannot be allowed to retain the property purchased with the sale proceeds and claim 
also theproperty sold. - . vg E - : p 


Nemichand Addya v. Golum Hussain, (1909) .1.L.R. 37 Cal. 179, followed. Authorities discussed. ° 


Appeal against the decree of the Court of the Subordinate Judge, Tuticorin; 
dated 6th December, 1946, in O. S. No. 58 of 1945. 

‘K. Rajah Aiyär and R. Ramamoorthi Aiyar for Appellant. 

B. Poker for Respondent. ` í ; 2 

The Judgment of the Court was delivered by ‘ 

The Chief Justice—The defendant in O. S. No. 58 of 1945 in the Court of the 
Subordinate Judge of Tuticorin is the appellant before us. The suit was for the 
recovery of property consisting of a house and site in Kayalpatnam in Tirunelveli 
district. The suit property oziginally belonged to one Abdul Khadir who,made a 
wakf of the same by a deed dated 14th June, 1921, Ex. D-2. The wakf deed was 
execiited, in favour of two persons, M. K. K. T. Ahmed Mohideen and’ Chinna 
N.K. Ahined Moideen as managers of the Mahlara at Ambala Maricair Avergal 
Street -belonging to the Kadiria Muslim community of ‘Kayalpatnam south. The 
Kadiria Tharikh is a small sect of Muslims said to have been founded by.a disciple 
of the Holy Prophet. The sect ‘holds certain peculiar’ tenents and believes in 
che efficacy of japan (zikr). This property was sold to the defendant by a deed’ 
dated roth April, 1941, for a sum of Rs. 1,550 by Chinna K.M. Mohmed Labbai 
and Chinna ‘A. Ks- Shaikh Abdul ‘Khadar describing themselves as managers of the 
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Mahlara. It is common ground that with the monies raised by this sale the vendors 
purchased as managers and or behalf of the Mahlara property consisting of site 
and buildings in the town of Tuticorin for a sum of Rs. 1,430. 


The plaintiff is the Mahlarathul Kadiria Sabha, Kayalpatnam, a society 
registered under the Societies Registration Act and is represented by its President. 
The plaintiff alleged that the affairs of the Mahlara for whose benefit the wakf had 
been created in 1921 were being managed by it since 1941 and that it is entitled 
to represent the Mahlara, tkat the sale in favour of the defendant was invalid and 
illegal as*it was beyond the competence of the managers to sell the property which 
had been dedicated under a wakf, and that the sale was for inadequate consideration | 
and was not justified by any necessity. The plaintiff referred to the purchase of 
the property in Tuticorin Sut refrained from making any statement regarding 
it. The defendant denied the plaintiff’s claim to represent the Mahlara and its 
competence to maintain the suit. He asserted that the plaintiff Sabha did not 
represent the Kadiria community in Kayalpatnam. The main plea, however, was a 
justification of the sale in his favour. It was alleged by him that the building had 
deteriorated in value and was not in a sound condition, that a large amount of 
- money would have been requ-red for putting it in good repair but the Mahlara 
had not sufficient surplus funds to effect the repairs and that under the circum- 
stances the persons who werz in management thought it a most prudent act to sell 
away the property and tc purchase with the sale proceeds property which 
was likely to fetch more income for the Mahlara and that the property purchased 
at Tuticorin did yield more income than the property in suit. It was also pleaded 
by him that ever since the Tuticorin property had been purchased the plaintiff 
had been in possession and enjoyment of it and had been collecting the income 
therefrom and therefore the plaintiff was precluded from questioning the validity 
of the sale in favour of the defendant which formed a part of the same transaction 
along with the Tuticorin sake. 


The learned Subordinate Judge found that the plaintiff Sabha was not a 
de jure manager of the Mahlara and its property because the general body meeting 
at which its members were elected did not represent the entire Kadiria sect of 
Kayalpatnam, but it was a <rustee de son tort and as such entitled to file the suit for 
recovery of possession of property belonging to the Mahlara. He found that the 
suit property at about the time of the sale to the defendant was fetching only a rent 
of Re. 1 per mensem, that a portion of the western wall of the building had fallen 
down, that the roof of one of the shops had collapsed and another was about to 
collapse and that the Mahlara had no reserve or surplus funds from which the 
building could be repaired. nor was there evidence that the repair could be done 
within a reasonable amount. ‘The entire sale proceeds had been invested in pur- 
chasing pucca house properties. at Tuticorin which fetched a rent of Rs. 12 per 
mensem. He further found zhat the consideration for the sale in favour of the 
defendant was proper and acequate. On the question of law raised in the case 
the learned Judge was of tke opinion that an alienation of wakf property could be 
validly made only with the prior sanction of the Kazi, or as the Court is vested 
with the powers of the Kazi, with the sanction of the Court, and that it was im-. 
possible for him to validate the transaction retrospectively merely because it was 
, beneficial to the Mahlara, as he considered that the transaction was not strictly 
necessary. He therefore held that the sale to the defendant was not binding on the 
Mahlara. He also held against the defendant on his plea of estoppel. In the 
result he decreed the suit fcr zecovery of possession, but dismissed it as regards the 
other reliefs. 


Mr. Rajah Aiyar who appeared for the defendant appellant did not challenge 
the finding of the learned tria. Judge that the plaintiff Sabha was entitled to main- 
tain the suit as de jure trustee of the Mahlara. He urged before us two grounds 
(1) that the retrospective approval or sanction can be given bythe Court to an 
alienation of wakf property if it was found to be supported by necessity or if it was 
beneficial to the trust and (s) that the plaintiff had accepted the benefit of the 
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transaction which comprises the purchase in Tuticorin along with the sale to the 
defendant and was precluded from attacking the sale to the defendant, after retain- 
ing the Tuticorin property. - 


The first ground raises an important question of Muhammadan Law on which 
there is no direct authority of this Court. The leading decision on the subject 
is that of the Calcutta High Court in Nimci Chand Addya v. Golam Hossein). ‘That 
was no doubt a case of a mortgage of wakf property, but the decision has been 
understood to apply generally to any alienation of wakf property. The learned 
Judges, Mookerjee and Vincent, JJ., after n examination of several texts, observe 
as follows = : 


rational to hold that the approval of the Cadi was deemed requisite, primarily with a view to make 
sure that the loan was necessary, and in this view approval, antecedent or subsequent, ought to be 
equally effectual.” 
So far as we are aware the soundness of tkis decision has not been challenged in 
any subsequent decision of any of the High Courts in this country. On the other 
hand, in Afzal Hussain v. Chhedi Lal®, this decision was expressly followed in so far 
as it ‘held that the requisite sanction to validate an alienation of wakf property 
could subsequently be given by the Court with retrospctive effect. In Shailendra- 
nath Palit v. Hade Kaza Manes, the principle laid-down in the earlier decision was 
again affirmed (see p. 611). In Zafarbhai v. Chhaganlal4, dealing with a long term 
lease of wakf property, Divatia, J., took the same view. He said, 

“ I see no distinction in principle between anteczdent and subsequent sanction in the case of a 
long term lease if a mortgage by a Mutavalli can be validated by subsequent sanction as in Nimai 


Chand Addya v. Golam Hossein', and Afzal Husain v. Chhedilal?. The test in both the cases is the same, 
viz., necessity or benefit to the institution.” 


Mr. Rajah Aiyar, besides relying on these decisions, also referred us to the opinion 
of text-writers. Mulla in his Mahomedan Law, 13th Edn., states thus : 

“A Mutawalli has no power, without the permiss:on of the Court, to mortgage, sell or exchange 
wakf property or any part thereof, unless he is expressly empowered by the deed of wakftodoso ... 


It has been held in Calcutta that a mortgage of wakf property though made without the previous 
sanction of the Court, may be retrospectively confirmed by the Court.” 


In ‘Tyabji’s Muhammadan Law, srd Edn., we find the following summary of the 
Jaw on the point, 

"“ Unless the dedication or the Court authorises the Mutavalli to sell or mortgage the wakf 
property he has no authority to do so ; and where he does so he is guilty of a breach of trust for which 
he may be removed. The Court may, if wakf “and becomes unfit for the objects of the wakf, order 
its sale ; or, in a proper case, for urgent necessity, empower or restrospectively approve and validate 
a sale, or mortgage, or a Jong or perpetual lease.” (pages 657-658).” 


Sir Ronald Wilson in an earlier edition (srd Edn.) of his Anglo-Muhammadan 
‘Law was apparently inclined to the view that an alienation by a Mutavalli could be 
retrospectively confirmed by the Court. This view of his was also relied on by the 
learned Judges in Nimaichand Addya v. Golam Hossein®. But in a subsequent edition 
the learned author corrected the impression and said, 

“ The learned Judge went on to say, ‘ Sir Ronald Wilson appears to favour this view when he 


suggests that the, transaction may be retrospectively confirmed by the Court.’ My suggestidn, 
however, (omitted in the present edition) was mzde with reference to ‘leasing, not to mortgaging.” 


a 


1. (1909) LL.R. 37 Cal. 179. 4 A.LR. 1912 Bom. 21. 
2. E LL.R. 57 All. 727. 5 (1909) LL-R. 37 Cal. 179 at 1877 
3. (1931) I.L.R. 59 Cal. 586. 
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He pointed out that it was baseč on a passage in Baillie’s Digest which did not seem 
to him subsequently to bear that construction. He then adds : 


* Tt seems likely that if this loophole is left open the parties concerned will always be disposed 
to consider that the “ Kazi ” is at too zreat a distance to be conveniently applied to, and mortgages 
of wakf property will have been pleced practically on the same footing as mortgages of Hindu family 
property, namely, that the parties tak> the risk of being able to satisfy the Court that there was a 
bona fide necessity, if the transaction is challenged.” : eee 


We fail to see anything so startling in the result as appeared to Sir Ronald. There 
appears to us no reason why any substantial difference should be made between 
alienations òf property belonging to Hindu religious institutions and Muhammadan’ 
religious institutions. : . 


Ameer Ali made strong adverse comment on the decision in Nimai Chand Addya 
v. Golam Hossein? as follows : i 

“Speaking with respect, the view here expressed misses the principle underlying the rule of 
Mussulman law. According to el the authorities the validity of a transaction creating a burden on a 
wakf depends on the prior sanctior- of the Judge, which is essential in every case and not as is said in 
the judgment merely ‘ whenever he is evailable.” The qualification of the law implied in these words 
it-is respectfully submitted is not warranted by the authorities for even the statement that when the 
Mutavalli is at a distance from the Judge he may act of his own authority does not vary the law ; it 
only throws the responsibility on the Mutavalli himself. Ex post facto sanction was never contemplated 
by the Mussalman jurists. For the permission of the Judge was made an absolute condition to see not 
only that the loan was necessary, but zlso whether it was proper, that the terms were not onerous and 
there was no other mode of meetirg the necessity.” (4th Edn., p. 490). 


With due respect to the learned author we may remark that the .Mussalman 
. Jurists could not have cont2mplated the Kazi ceasing to have the powers with 
‘which he was vested in their days and the substitution of the Court for the Kazi. 


Notwithstanding the opinion, of the text-writers, Wilson and Ameer Ali, we 
are inclined to follow the decision in Nimai Chand Addya v. Golam Hoosein!, which, 
as already mentioned, has been consistently followed in other Courts. The 
sanction of the Kazi was evidently intended to be a safeguard against improper 
alienations. . The purpose will be amply served by insisting upon sanction of the 
Court, either previous or subsequent, so long, of course as there is an assurance 
that the transaction could ke examined on its merits, and there.is an enquiry as to 
whether it is supported by legal necessity or benefit to the trust. 


We wish to observe further that in this case there is no alienation of ewakf 
property in. the sense that the proceeds of the alienation have been spent away and 
therefore are irrecoverably lost to the institution. In this case what has happened 
is a sale of a particular waxf property and a re-investment of the sale proceeds in 
another property. That this kind of transaction was contemplated and permitted 
by Muhammadan Law is clear from several authorities. In Raddu-ul-Muhtar, 
Vol. 3, page 600, we find that in the absence of any power of sale expressly reserved 
in the deed of wakf.the Kazi, if he deem it expedient, may authorise the sale of the 
wakf property and re-investr-ent of the proceeds in any shape conducive to the 
‘proper maintenance of the wakf. The following is from Surrat-U]-Fatawa, pages 
420-421.: i at i l 

“Tn the Fatawa’s Sirajia it is stazed that when the sale or exchange of a wakf property is distinctly 
advantageous to the wakf, the Kazi may direct it. For example, if no income is derived from the pro- 
perty and somebody is anxious to purchase it, and in lieu thereof is willing to'give such land or house as , 


would yield an income for the wakf, in that case the exchange is authorised according to Abu Yousuf 
as well as Mohammade 


“ Where the wakf property yields an income, but some person is desirous of exchanging it for 
another property yielding a much larger income, e.g., if the wakf property is a bazar situated in a lane 
and the person anxious to take it is willing to exchange it for a bazar situated in a better place, in such 
a tase, but not otherwise, the exchange is lawful according to Kazi Abu Yousuf & Co.; on this is 
the practice. 


- - In the Commentary of Nazim Wahbandi it is stated upon the authority of the Muhit and Kazi 
Khan .& Co., that according to Imam Mohammad the Mutavalli is authorised to exchange for a 
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better and more productive piece of ‘land the one dedicated, if it has deteriorated in productive 


To the same effect is the following passage in Fath-ul-Kadir (Vol. II, page 
639) :— : 
- “In the Fatawari Kazi Khan it is stated that the rule laid down by Abu Yousuf and Hillal is. 
correct. So has Ansari declared that such a condition is lawful, but it cannot be sold (by the Mutavalli) 
without the sanction of the Judge. And when this matter is brought before the Judge and it appears 


to him necessary for the benefit of the wakf (that the investment should be changed), he should give 
the sanction.” 3 


Ameer Ali in his text book, has summarised the result of the authorities thus : 


“The general result of the authorities seems to be that the wakf may lawfully change the wakf 
property, in other words, alter the investment provided he has reserved, at the time of dedication, 
power to that effect. Otherwise, no alteration can be effected without the leave of the Kazi or Judge, 
who has the power to authorise a change of investment whenever he considers it beneficial for the 
wakf”? (page 436). i 5 


No doubt, the sanction of the Kazi contemplated in these texts is sanction 
prior to the transaction. But we entirely agree with the learned Judges of the 
Calcutta High Court that no difference should be made between antecedent and 
subsequent sanction of the Court which now takes the place of the Kazi. 


The learned advocate for the- respondent contended that on the evidence it 
could not be said that the transaction was justified because the state of the building 
was not so bad as to render it thoroughly useless, that even if repairs were needed 
much money was not necessary and there were surplus funds at the disposal of the 
Mahlara for the execution of the repairs. We were taken through the evidence 
on this point. But learned counsel for the respondent was unable to persuade 
us to come to ‘a conclusion different from that of the learned trial Judge. We 
concur with the learned Judge who had the opportunity of seeing and listening to the 
witnesses, in his estimate of the oral evidence, namely, that the evidence on’ the side 
of the defendant is far superior to and deserves better credit than that of the plain- 
tiff’s witnesses. We also agree with him that the price fetched by the sale to the 
defendant was adequate and that the Mahlara had no surplus funds from which 
the building could be repaired and that the building was in need of extensive repairs 
which could not be effected with a small amount. The learned Judge was of the 

opinion that the transaction was beneficial to the Mahlara (see paragraph 47), 
` but he thought that as the transaction was not strictly necessary it was impossible 
for him to validate it retrospectively. We think otherwise. On the facts and in the 
circumstances above narrated it was clearly beneficial to the Mahlara that the 
Kayalpatnam property should be disposed of and the proceeds of the sale invested 
in a more remunerative property.. Admitiedly the Tuticorin property brought 
more income to the trust. The case was eminently fit for the exercise of the power 
of the Court to grant retrospective sanction. We accordingly give the necessary 
sanction to the transaction. 


In this view the suit must fail. It therefore becomes unnecessary to deal at 
length with the other grounds raised by Mr. Rajah Aiyar, namely, that the 
plaintiff Sabha is precluded from challenging the sale in favour ofthe defendant 
as it retained the benefit of the Tuticorin purchase. Weare inclined, however, 
to hold that it would be most inequitable to allow the plaintiff Sabha on behalf 
of the Mahlara to keep both the Tuticorin property and the property sold to the . 
defendant. The Secretary of the Sabha deposed as follows : 


We are clearly of opinion the Sabha.cannot be permitted to do this, that is, 
to keep both the properties. . 


The appeal is allowed and the suit dismissed with costs here and in the Court 
below. The memorandum of objéctions is ot presséd and dismissed.” No costs. 
BS, ae oe Appeal allowed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


“Present :—MR. P. V. RayaMannar, Chief Justice AND MR. Justice VENKATA- 
RAMA AYYAR. i ) . 


The Firm of Tatavarti Nagapotha Rao (died) and others .. Petttioners* 
ù e 
Balabhadra Ramakrishnayya and another .. Respondents. 


Contract—Agreement in writing rzfzrring to terms of another contract the terms and conditions of which are 
to be binding on the parties—When such terms to be deemed to be. incorporated in the agreement. £ 


Arbitration Act (X of 1940), seccion 34—Agreement saying terms of another contract (containing arbitration 
clause) was to be binding—Parties whare bound by arbitration clause. Le 


When a contract in writing is signed by parties, they are bound by the terms contained therein 
whether they take the trouble of reading them or not. This principle has been extended ‘to cases 
where the contract does not actually contain the terms but a reference is made to another document 
or contract where those terms-are zœ be found. It is reasonable to hold that when the parties had 
referred to a document which was iu existence, they had knowledge or what comes to the same thing 
could have had knowledge, of allthe terms contained in that document and an arbitration clause 
contained in that document must therefore be held to be binding on them as if it had been 
incorporated in extenso in the signec contract. 


But there must be a specific contract or document containing such a clause in respect of which 
it might be said that it had been incorporated in the agreement of the parties by reference. , 


Where no specific document wes before the parties and where no specific document was referred 
to and the N.B. tothe contract for supply of gunnies stated “terms and conditions as per 
Chittivalasa or Nellimarla Jute M-I Company contract” (the terms and conditions may not be 
the same in both companies ard even in contracts of the same company they may vary) it 
cannot be said that the terms of sich contract had been incorporated in the suit agreement. 


Unless there is another contrect in existence and specifically referred to, its terms cannot be 
deemed to have been incorporated in the agreement between the parties by reference. The reference 
to a non-existing contract is too vagae and uncertain to be treated as an agreement to refer to arbitra- 
tion. f 


Petition under section 2 = of Act IX of 1887, praying that the High Court will 
be pleased to revise the order of the Court of the Subordinate Judge of Vijaya- 
wada, dated 18th July, 1947 and made.in I. A, No. 915 of 1947, in S.G.S, No, 182 


of 1947. f 
K. B. Krishnamurthy for Petitioners. 


T. Ramamurthi for first Respondent. 
The Court made the following 


+ 


ORDER.—Basheer Ahmed Sayeed, F7.—The point that arises for consideration in 
this revision petition is whether by reason of a certain clause in the contract, by 
which the parties agreed thet the terms and conditions of the ‘Nellimarla or Chitta- 
valasa Jute Mill Company’s contract should be binding between the parties, certain 
clauses contained in the Nelimarla contract that any disputes should be referred 
to arbitration, should get incorporated in the contract between the parties or not. 
In.a decision given by me, reported in Ramdayal Rameswarilal v. Chandra Narasim- 
ham}, after considering the decisions cited before me, I came to the conclusion that 
the terms of the contract of Nellimarla or Chittavalasa Jute Mill Company did get 
incorporated into the terms of that suit contract by reason of the fact that there 
was an agreement between the parties that those terms should be observed between 
them in case of a dispute and consequently I held that the matter was one that 
should be referred to abritrations and that until such arbitration was complete, 
the parties were not entitled tọ go before a Court. Subsequent to my decision 
referred to above, a decisina of the Calcutta High Court has been reported in 
Dwarkadas & Co. v. Daluram?. The Full Bench of the High. Court at Calcutta 
appears to have agreed with the view I have taken in Ramdayal Rameswarilal v. 
Chandra Narasimham!. Further, it is brought to my notice that, subsequent 
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to my decision, my learned brother, Raghava Rao, J., ‘had occasion to consider a 
similar point raised in a civil revision petition and agreed with my view on the 
matter. That decision is still unreported and seems to have been given in a civil 
revision petition. The learned counsel for the ‘respondent now brings to my 
notice that, subsequent to my decision as well as that of. Rahgava Rao, J., my 
learned brother Panchapakesa Ayyar, J., has taken the opposite view; and his 
decision which is also unreported is said to have been made in C.R.P. Nos. 941, 
and 942 of 1949. The judgment is dated goth February, 1951. In this judgment 
my learned brother seems to think that in order to make the parties become 
bound by the terms of the contract of Nellimarla or Chittavalasa Jute Mill Company, 
the said terms should be specifically brought home to the parties, otherwise, a party 
cannot be bound by the terms of which he has no knowledge. This appears to be 
the view taken by my learned brother an the facts of that case. He has further 
held that the mere clause in the contract under N.B. that the terms and conditions 
of the Nellimarla or Chittavalasa Jute Mill Company’s contract should be binding 
against the parties, could’ not be sufficient and there should be evidence to the 
effect that the party had specific knowledge of the terms of the contract which were 
sought to be brought into operation by virtue of the N.B. clause in the suit contract. 
But my learned brother has not discussed the various authorities which have been 
referred to in my decision or in the decision reported in Dwarkadas © Co. v. Dalu- 
ramt. It also transpires that neither my decision ncr that of Raghava Rao, J., 
has been brought to the notice of my learned brother Panchapakesa Ayyar, J. In 
this state of things, the learned counsel for the respondent would urge that since 
there is a conflict of views in régard to the real import and binding nature of a 
clause of the kind now in controversy, between the Judges of this High Court, 
it would be desirable that the conflict is set at rest by referring the matter to a Bench 
of this Court. Though the learned counsel for the petitioner would say that there 
is no need for such a reference to a Bench, still I think that once there has been a 
conflict in this Court between single Judges on the same point, it would be in the 
interests of all parties concerned that the matter should be argued before a Bench 
and a final decision arrived at as to what exactly should be the law applicable to 
such cases. In this view, I refer this matter to a Bench. . The orders of the Hon’ble 
the Chief Justice will be obtained for posting the case before a Bench. 

K. B.- Krishnamurthy for Petitioner. 

T. Ramamurthi for first Respondent. 

The Judgment of the Court was delivered by 

Venkatarama Ayyar, #—This revision petition has been referred by Basheer 
Ahmed Sayeed, J., to a Bench in view of the conflict between his judgment reported 
as Ramdayal Rameswarilal v. Chandra Narasimham? and the judgment of Panchapakesa 
Ayyar, J. in O.R.P. Nos. 941 and 942 of r949. 

The facts,relevant for the purpose cf this revision are these :—The plaintiff 
is a merchant carrying on business at Ellore. The first defendant is a firm carrying 
on business at Masulipatam and defendants 2 and 3 are its partners. On ist Jan- 
uary, 1944, the defendants entered into a contract with the plaintiff at Vijayawada, 
Ex. P-1. Under that contract the defendants agreed to supply the plaintiff 
30,000 gunnies, or 75 bales at Rs. 56-12-6 per 100 gunnies. There is a note in the 
contract in these words : . 

“ Terms and conditions as per Chittavalasa or Nellimarla Jute Mill Company’s contract.” 

The plaintiff filed the suit to recover Rs. 998-8-0, as damages for breach of 
contract. The'suit was filed on the Small Cause side of the Sub-Court, Vijayawada. 
The defendants filed an application under section 34 of the Arbitration Act for 
staying the suit. They alleged that the Chittavalasa or Nellimarla Jute Mill Com- 
pany contract contained clauses for arbitration and that accordingly the plaintiff 
was a party to an agreement in writing for arbitration and therefore the suit ought 
to be stayed under section 34 of the Arbitration Act. , The plaintiff denied know- 
ledge of the terms of this contract ; and stated that he was not furnished with a. copy 


1 (1949) 54 C.W.N. 544 (FB). ` a (1951)-& MLJu-ag-- i te 8 


of this contract. The Subordinate Judge held that the plaintiff had no clear know-. 
ledge of the. existence of the arbitration clause and following the decision in Ramlal 
Murlidhar v. Haribux Puranmill*, he dismissed the application. Against that order > 
the defendants have preferred this civil revision petition. : 


It came up for hearing tefore Basheer Ahmed Sayeed, J. The petitioners 
contended that it‘was immaterizl whether the plaintiff had actual knowledge of-the - 
existence’ of-the arbitration da=se or not and that having signed Ex. P-1 the 
contract and there being a reference in that contract to Chittavalasa or Nellimarla 
Jute Mill Company’s contract all the terms of that contract must be deemed to 
have been incorporated in the contract between the parties and as there were also 
arbitration clauses in those contracts, the plaintiff must be held in law to have been 
a party to an arbitration agreement, irrespective of the fact whether he has read 
those clauses or not. It was also argued that the decision in Ramlal Murlidhar v. 
Haribux Puranmull® had been overruled by a Full Bench of the Calcutta High Court 
in the décision.in Dwarkadas & Co. v. Daluram*. In this Court Basheer Ahmed. 
Sayeed, J., had held in the zase in Ramdayal Rameshwarilal v. Chandra Narasimham® 
that when ‘parties to a contract refer to another contract the terms of that contract 
must be deemed to have bzen incorporated by reference in their own contract 
and that in that view an arbitration clause contained in another agreement must 
be taken to be part of the agrzement between the parties if that agreement is referred 
to in their contract. He also held on the facts of that case that there were sufficient ` 
materials for holding that tke palintiff had knowledge of the existence of the arbit- 
ration clause. In C.R.P. Nos. 941 and 942 of. 1949 Panchapakesa Ayyar, J., held 
that when an arbitration cleuse in another contract is sought to be used as incor- 
porated by reference there must be evidence that the party had knowedge, actual 
or constructive, of the existerce of the arbitration clause in the other contract 
and in the absence of such notice, it could not be said that there was an arbitration 
agreement such as would attract section 34 of the Arbitration Act. It was in view 
of this difference of opinion that the matter has been placed before us. 


"On the facts of this case we consider it unnecessary to express any opinion 
on the point on which these two judgments differ. When a contract in writing 
is signed by parties, they ate bound by the terms contained therein whether they 
take the trouble of reading them or not. This principle has been’ extended to 
cases where the contract does not actually contain the terms but a reference is 
made to another document or contract where those terms are to be found. The 
reason for holding that those terms must be taken to have been incorporated by 
refererice in their signed agreement is that it was possible for any of them to look 
into that document and ascertain ‘the terms. An examination of the authorities 
- in which this view has been. adopted shows that they are either cases in which the 
other contract is one betwe=n the same parties and therefore the terms including 
the arbitration clause might be taken to have been within the knowledge of the 
parties ; or cases in which there is reference to a specific document which was in 
existence and whose terms could easily be ascertained if the parties wanted to, 
It is reasonable to hold that when the parties had referred to a document which was 
in existence they had knowledge or what comes to the same thing, could have had 
knowledge, of all the- terms contained in that document and an arbitration clause 
contained in that document must therefore be held to be binding on them exactly 
as if it had been incorporated in extenso in the signed contract. The foundatiori 
of this reasoning is the existence of another specific document containing an arbit- 
ration clause. It is essential that the terms of an agreement must be precise and 
definite. ` This applies as m1c=. to an arbitration agreement as to other agreements. - 
Before holding that the parties have agreed in writing to refer their dispute to arbit- 
ration and in the absence 07 such a clause in the agreement actually signed by the 
parties there must at least be a specific contract or document containing such a 
clause in respect of which it might be said that it had been incorporated in the 
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agreement of the.parties by reference. In tois case, admittedly no specific document 
was before the parties. No-specific document is referred to in the agreement. The. 
N.B. merely states: ` P . , 

“Terms and conditions as per Chittivalasa’cr Wellimarla Jute Mill Company contract.” 


It is obvious that -the‘iterms and conditiors of Chittivalasa contract may not be 
the same as the terms and conditions of tke Nellimarla Jute Mills Company con- 
tract. Further it is not any particular cortract of Chittivalasa or Nellimarla that 
is referred to. There might be contracts and contracts. Some of them might 
contain clauses for. reference to arbitratior. and othe-s might not ‘and therefore 
reference to a contract of Chittivalasa or Nellimarla Jute Mills is anything but 
specific, One can conceive of contracts im which there are no arbitration clauses. 
Under the circumstances it cannot be said that there is any specific contract with 
reference to which the suit agreement must be deemed to have been made. In 
fact, what the defendants did was not to produce any contract of their own either 
but to produce some contract between the Mills and a stranger and it was filed as 
Exhibit P-2. A reference to that document shows that some of the terms were 
introduced in slips showing variation of the terms in the printed form. One of 
the terms is that the reference should be zo the Bengal Chamber of Commerce. 
If as is suggested before us, the arbitratior by the Bengal Chamber of Commerce 
will be open only to the members of thet institution, then neithér the plaintiff 
nor the defendants could act under this claase because they are not members of the 
Bengal Chamber of Commerce. Another -lause is that the award should be filed 
in the Calcutta High Court and be made a rule of Court in that Court. A reference 
to these conditions shows that the parties could not have contemplated such a clause 
as this before they entered into this agreement. We are of-opinion that unless there 
is another contract in existence and specicically referred to, its terms cannot be 
deemed to have been incorporated in the egreement between the parties by refer- 
ence. As it is, the reference ’to a non-exist-ng contract is too vague and uncertain 
to be treated as an agreement to refer to arbitration. 


In this view the Civil Revision Peditior fails and is dismissed with costs. 
K.S. pe : - Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ PRESENT :—MR. JUSTICE BASHEER AHMED SAYEED. 


Kollepara Venkata Reddayya and others - .. Appellants* 
Bo 
Muthangi Kondala Rao .. Respondent. 


Decree—Executing Court—Whether can go bekind de-ree—Objections to amendment of decree for want of 
notice to judgment-debtors or that it was time-barred wher amended—Court passing decree was the forum for 
such objections. 2 i : 


The executing Court is not entitled to go behird the decree which stands amended rightly or 
wrongly, and the executing Court will not also be =ntitled to hear any judgment-debtor when he 
contends that the-amendment of the decree was orcered without notice to him or the decree was - 
amended when it had become time-barred. 


When a final decree in a suit was passed cn gth February, 1946, and it should have been time- 
barred on 16th March, 1949, when an execution pedition was re-presented with a petition to excuse 
© delay in re-presenting the same, and both the two Courts below came to the conclusion that the 
grievances of the judgment-debtor’s should have be-n sought to be remedied by the Court which 
passed the decree and not the executing Court, 


Held, (1) that under Article 182 (4) of the Limitation Act it was clear that the starting point 
for an amended decree was the date of the amendment-and the decree-holder would be well within 
his rights when he proceeded to execute the decree before the time prescribed had lapsed through 
the decree itself might be before three years time. 


- (2) That the grievances of the judgment-debtcs on the grounds of lack of notice, etc., should 
have been sought to be remedied by the Court that passed the decree and not by the executing Court. 


Rameshwar Narain Misra v. Raghunandan Purbey, (1337) 1.L.R. 15’Pat. 453 at 458, distinguished. 





*A, A. A. O. No, ‘121 of 1951, ‘40th July, 1952, 
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Lakshmikanta Rao v. Ramayya, (1634) 67 M.L.J. 904: I.L.R. 58 Mad. 743 ; Imam Din v. Peoples 
I. and S. Bank, A.I.R. 1941 Lah. 131 ; Ghafoor Darzi v. Ramnath Misir, A.I.R. 1950 All. 655 ; Nagendra 
Nae? v. Suresh Chandra Dey, (2932: 63 M.L.J. 329: L.R. 59 I.A. 283: I.L.R. 60 Cal. 1 (P.C.), 
apphed. 

Appeal against the order of the Court of the Subordinate Judge, Rajahmundry, 
dated 19th December, 1950, in A.S. No. 129 of 1950 preferred against the order 
of the Court of the District Munsif, Rajahmundry, passed in unregistered E. P. 
dated 4th November, 1949, in D.S. No. rro of 1951. 


G. Chandrasekhara Sastri for Appellants. 
“V. V. Sastri for Responden-. 
The Court delivered the fcllowing 


Jupcment.—This appeal is against the order of the learned Subordinate Judge 
of Rajahmundry upholding tk2 decision of the learned District Munsif that the 
execution application taken ouz by the decree-holder in O.S. No. 110 of 1941 was 
not barred by limitation. : 


The main point that has been urged by the learned counsel for the appellants 
is that the final decree which bad been passed on gth February, 1946, had become 
„barred by time on 16th March, 1949, when the execution application was re- 
presented with a petition to excuse delay-in re-presenting the same petition, which 
had been returned for comp-ying with certain requirements on two previous 
occasions. In this case, after the final decree was passed on gth February, 1946, 
an execution application was presented on 13th February, 1947. It was returned 
on 17th March, 1947, for complying with certain defects. It was re-presented . 
again on 24th February, 1947. without complying with the defects pointed out and 
again it was returned on 27th February, 1947, with a direction that it should be 
‘re-presented within seven days. Even this was not done and finally on 16th March, 

1949, the application was re-presented with a petition to excuse delay. That 
application to excuse delay was however dismissed. An interlocutory application 
was filed on 16th March, 1946, for bringing the guardian on record and to amend 
the decree so as to make it possible for the judgment-debtors to be represented by 
‘the guardian. ‘This interlocutory application for amendment of the decree and 
for bringing the guardian on record was ordered on goth April, 1949. But this 
was done without notice to the judgment-debtors. The contention raised by the 
learned counsel for the appellants before me and which was also the contention 
raised before thé lower Court was that the amendment of the decree, which was 
ordered on goth April, 1949, >ught not to have been ordered, as, on that date, 
the decree had already become barred and the further contention is that the amend- 
„ment was ordered without notice to the judgment-debtors and therefore the order 
would not be binding against the judgment-debtors. 


No doubt, the fact is the: the amendment was ordered after the decree had 
‘prima facie become time barred and for the reason that no notice was issued to the 
‘judgment-debtors, there was =o opportunity given to them to point out that the 
decree had already been barred and no amendment was called for. These are 
no doubt legitimate grievancez, which the judgment-debtors are entitled to agitate, 
but the question is as to the stage and the Court before which these grievances should 
have been agitated by the judgment-debtors, who are aggrieved by the amendment . 
ordered by the Court which passed the decree and by the omission, which was 
caused by that Court in nct issuing notices to the judgment-debtors. It is doubtful 
whether the judgment-debtors could raise this point in an application to execute 
the amended decree before -he executing Court. The executing Court is not 
entitled to go behind the decrze, which stands amended rightly or wrongly and the 
executing Court will not also be entitled to hear the judgment-debtors when they 
claim that the amendment hed been ordered without notice to them, or that the 
‘decree had been amended, when it had become time-barred. These two points, 
which the learned counsel has taken, have been rightly negatived by both the 
Courts as the same should heve been agitatéd before the Court which passed the 
decree and which ordered the amendment. Under Article 182, sub-clausé (4) 
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of the Limitation Act, it is made clear that the starting point for an amended decree 
is the date of the amendment and the decree-holder appears to be well within his 
rights, when he proceeds to execute the decree before the time prescribed had lapsed, 
though the decree might have been passed on gth February, 1946. The date of the 
amendment gives him a fresh starting point, and if the benefit of that starting point 
has to be denied, steps should have been taken by the judgment-debtors earlier 
before the Court, which passed the decree and which ordered the amendment. 


Learned counsel for the appellants has invited my attention to the decision 
in Rameshwar Narain Misra v. Raghunandan Purbey1, 1 do not'think that that decision 
would apply to the facts of this case. On the other hand, the decisions relied on 
by the learned counsel for the respondent, viz., Lakshmikanta Rao v. Ramayya?, 
Imam Din v. Peoples I. and S. Bank®, Ghafoor Darzi v. Ramnath Misir*, which in turn 
follow the Privy Council decision in Nagendra Nath Dey v. Suresh Chandra Dey®, seem 
to apply to the facts of this case and I am therefore inclined to hold that the decision 
of the lower appellate Court is correct, and though there might be some grievances 
so far as the judgment-debtors are concerned in that they were not given notice, 
still these grievances cannot be remedied by the executing Court from out of whose 
order this appeal has arisen. If there had been an appeal against the order of the 
Court which originally passed the decree and ordered the amendment, it would be 
possible to say that notice should have been given and the appellants should have 
been heard as to whether the amendment was called for or not and whether the 
decree-holders were in time in asking for the amendment. But, I do not think that 
in the present case I am called upon to give any such directions for the reason that 
this is an application, which has arisen ow: of the order made by the executing 
Court. 


Therefore, this appeal has to fail and is accordingly dismissed. In the cir- 
cumstances of the case, I think there need to no order as to costs in this appeal: 
I make no order as to what the judgmeni-debtors might be advised to do in order 
to get such redress as is possible and available to them in the matter of their grie- 
vances referred to in this judgment before the Court which passed the decree and 
also ordered the amendment. (Leave to appeal is refused.) = 


K.C. l Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE VENKATA- 
RAMA ÅYYAR. p 


Kama Umi Isa Ammal „.. Petitioner 
. uo , 
Rama Kudumban and another .. Respondents. 


_ Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), sections 8 and g—Appellate 
Tribunal—Only two members hearing and disposing of apbeal—Validity—Rule authorising disposal of appeal 
by two members—Validity, ve 

_ The rules under Madras Estates (Abolition arzl Conversion into Ryotwari) Act authorising 
disposal of matters which have to be disposed of by the Tribunal by two members of the Tribunal 
is invalid and ultra vires the provisions of the Act, The Act provides for the Tribunal consisting 
of three members. When the substantive provisions of the Act clearly lays down that the Tribunal 
shall consist of three members it is not open for the Government to provide by a rule that a Tribunal 
may consist of less than three members. 


An order by two members of the Tribunal is without jurisdiction and must be quashed. 
f Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
OS  ——  , 


i pee?) LL.R. 16 Pat. 453 at 458. 4. ALR. 1950 All. 655. s à 
2. (1934) 67 M.L.J. 904 : LÈ.R. 58 Mad. 743. . 5. (1932) 63 M.L.J. 329 : L.R. 59 T.A. 283: 
3. ALR. 1941 Lah. rgr. IL.R. 60 Cal. 1 (P.C.). ‘ 


* C. M, P. No. 13514 of 1950. ' 6th ‘August, 1952. ` 
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to issue a! writ of certiorari callicg for the records relating to the proceedings dated 
22nd May, 1950, in Revenue Appeal No. 54 of 1950 on the file of the Estates Aboli- 
tion Tribunal, Madurai, with regard to the petitioner’s village Govindanendal 
situate in Ramnad Taluk, Rammad District. 


. R. Kesava Ayyangar and K. Parasaran for Petitioner.’ 


The .Advocate-General (V. K. Thiruvenkatachari), assisted by V. V. Raghavan 
for the Government Pleader (P. Satyanarayana Raju) on behalf of the State. 


The Court made the following 


Orver.—This is an application for the issue of a writ of certiorari to quash | 
the proceedings and the decigior of the Estates Abolition Tribunal at Madurai, 
dated 22nd May, 1950, in Revenue Appeal No. 54 of 1950. The only ground on . 
which the writ is sought is that only two members of the Tribunal heard and dis- 
posed of the. appeal filed by zhe petitioner under section 9 (4) of Madras Act XXVI. 
of 1948, when the Tribunal as constituted by the Government consisted of three 
members. The petitioner is a mortgagee of a village in Ramnad Taluk. The 
settlement officer, Ramnad, acting under section 9 of the Madras Act XXVI of 
1948 held ‘an enquiry and declared the village not to be an inam estate as defined 
in section 2 (7) of the said Acz. Against his decision there was an appeal to the 
Estate Abolition Tribunal at- Madurai by a ryot of the village. Two members of 
the Tribunal sat and heard the appeal and by their judgment dated 22nd May, 
1950, reversed the decision >f the settlement officer and declared the village to be 
an inam estate. 


The following are the previsions of Madras Act XXVI of 1946 material for 
disposal of the contention ‘raised in this case. Section 2 (14) defines Tribunal as 
“a Tribunal constituted under section 8 and having jurisdiction.” Section 8 
provides for the constitution of Tribunals for certain of the purposes of the Act, and 
runs thus: í : g 


“(1) The Government shall constitute as many Tribunals as may be,necessary for the purposes 


of this Act. 


- (2) Bach Tribunal shall consist of three members : one of them (who shall be its chairman) 
shall be a District Judge or an officer eligible to be appointed as a District Judge, another shall be 
a Subordinate Judge or an office: eligible to be appointed as a Subordinate Judge, and the third 


oe be a Revenue Divisional Officer or an officer eligible to be appointed as a Revenue Divisional 
Officer. : wae OS i ` -l 


(3) Each Tribunal shall have such jurisdiction, and over such estates or parts thereof, as the 
Government may, by notification from time to time, determine. St d 7 


(4) Every -Tribunal shall have all the powers ofa civil Court‘to compel the attendance of 
witnesses and the production of dccuments.” - - - 


Under section 9 (4) (a) any person deeming himself aggrieved by a decision of the 
settlement officer under suk-section (3) may appeal to the Tribunal. Where any 
-such appeal is preferred, the Tribunal, after notice to the interested parties, and 
‘giving them a reasonable opportunity of being heard, shall give its decision [sec- 
tion 9 (4) (b)]. Besides the jurisdiction to decide appeals from the decision of ` 
the settlement officer under seztion 9, the Tribunal’is also entrusted with several 
important duties and for carrying them out large powers have been conferred on 
.the Tribunals. Section 67 empowers the Government to make rules to carry out 
the purposes of the ‘Act, and in. particular such rules may provide for inter alia.. 


“ (b), the procedure to be followed by the. Tribunals, special Tribunal, authorities and officers 
appointed, or having jurisdiction, under this Act.” 24 


‘Purporting to act in exercise of this power the following rules have been made and 
published by the Government in the following Notification: = 2 

“Tn exercise of the powers corferred by section 67 (1) and (2) (b) of the Madras Estates 
(Abolition and Conversion into Ryotwari) Act, 1948 (Madras Act XXVI of 1948), His Excellency 
the Governor of Madras hereby makes the following rules in regard to the procedure to he followed 
by the Tribunals constituted under section 8 of that Act i— aa 
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l 
| 
RULES. 
1. “Not less.than two members shall be necessasy to constitute a sitting of a Tribunal. 
2. All questions arising for the decision of a Tribunal, in any matter before it, shall be decided 
according to the opinion of the majority of the members. If any matter has been heard by only two 
of the members and the members are divided in ofinion as to the decision to be given, the matter 


shall be referred to the third member and decided according to the opinion which along with his 
constitute the opinion of the majority. Bai 


3. When the Chairman of a Tribunal is ill or le for any other reason the second judicial 
member of the Tribunal shall act as the Chairman.” 

It was contended on behalf of the petitioner’that the above rules, in so far as 
they purport to authorise two members cf a Tribunal to sit and dispose of matters ` 
arising for the decision of the Tribunal are invalid as being ultra vires the. provisions 
of the Act. In our opinior om a plain reading of the language of the material 
sections this contention must prevail. Under section 9 (4) (6) it is the “Tribunal” 
which must hear and give ics decision in. n appeal preferred to it under section 
9 (4) (a). The Tribunal, according to the definition, means a Tribunal constituted 
under section 8, and under section 8 (2) it 5 expressly provided that each Tribunal 
shall consist of three members. When the’substantive provision in the Act clearly 
lays down that the Tribunal shall consist, of three members it is not open for the 
Government to provide by a rule that a Tribunal may consist of less than three’ 
members. rd BY eras z Be l 

We find: support for this view in the cbservations which occur in the recent 
decision of the Supreme Couzt in The United Commercial Bank, Lid. v. Their Workmen}. 
That case dealt with the validity of an award made by an Industrial Tribunal 
under the Industrial Disputes Act, 1947. The Central Government constituted 
an Industrial Tribunal consisting of A, B and C for deciding certain disputes and 
the Tribunal commenced its sittings in September 1949. On 23rd November, 1949, 
the services of C one of the members of the Tribunal were required for some other 
purpose and he accordingly ceased to take part in the sittings of the Tribunal. 
The remaining members continued to sit and hear the disputes. In February, 1950, 
C returned and began to sit again with the other two members and hear the 
further proceedings in the case. Some awards were made by A and B before C 
returned and some awards were made after his return by all the three together. 
It was held by a majority of their Lardships, that all the awards were void. It 
was held that the two remzining members were not a duly constituted Tribunal 
and the duty to work and decide was the joiat responsibility of all the three members 
who originally constituted the Tribunal anc the matter was one of complete absence 
of jurisdiction. Section 7 of the Industrial Disputes Act provides inier alia that 
the Government may constitute one or more Industrial Tribunals for the adjudi- 
cation of industrial disputes and that a T-ibunal shall consist of such number of 
members as the appropriate Government thought fit, and where the Tribunal 
consists of two or more members one of them shall be appointed as the Chairman. 
Section 8 (1) runs thus: Bye: Fa > St 

“Tf the services of the Chairman of a Boaré’ ar the Chairman or other member of a Court or 
Tribunal cease to be available at eny time, the appropriate Government shall, in the case of a Chair- 
man, and may in the casc of any other member, appomt’another independent person to fill the vacancy, 
and the proceedings shall be continued before the Board, Court or Tribunal so reconstituted.” ts 
Their Lordships held that there was no appo-ntment as contemplated by section 8.(1) 
and therefore the Tribunal was not a duly constituted one after C left the Tribunal 
and even after he joined again. Kania, C.J., in dealing with the effect of the 
relevant provisions said at page 390: T ` 

“ Section 15 of the Act provides that when an industrial dispute has been referred'to a Tribunal 
for adjudication, it shall hold its proceedings expeditiously and as soon as practicable and at the 
conclusion thereof submit its award ‘to the approp-iate Government. It is thus clear and indeed 


it is not disputed that the Tribunal as-a body should sit together and the award has to be the result 
of the joint deliberations of all members of the Tribunal acting in a joint capacity.” i 


Mukherjea, J., though .his Lordship was in the minority, observed as follows. : 





7 E 
i 


I. (1951) S.G.R. 380 : 1951 S.C.J. 334. 


670 THE MACRAS LAW JOURNAL REPORTS, [1952 


“ Having regard to the languagé of section 7 which admittedly contemplates that the members 
of a Tribunal must act all together, it would, in my opinion, be a perfectly legitimate view to take 
that if the Legislature did intend to make an exception to this rule, it would have done so in clear 
terms instead of leaving it to be gathered inferentially from the provision of another section which 


itself is not couched in unambiguous lenguage.” : 
“I am not impressed by the argament of Mr. De that a Tribunal is to be conceived of as an 
entity different from the members of which it is composed and whatever changes might occur in the 
composition of the Tribunal, the identity of the Tribunal remains intact. A distinction undoubtedly 
exists between the Court and the Judge who presides over it, but if the constitution of the Court requires 
that it is to be composed of a certain number of Judges, obviously a lesser number could not perform 
the functions of the Court,” 
and again, 
. “It is quite true that a quasi jucicial Tribunal enjoys greater flexibility and freedom from the 
strict rules of law and procedure than an ordinary Court of law, but however much informality and 
celerity might be considered to be desirable in regard to the proceedings of an Industrial Tribunal, 
it is absolutely necessary that the Tribunal must be properly constituted in accordance with require- . 
ments of law before it is allowed to function at all.” ‘ é 
The objection appears to us to be not merely technical. The three members of 
the Tribunal do not have the name qualifications. One is a superior Judicial 
Officer of the status of a District Judge, the other of the status of a Subordinate 
Judge, whereas the third member is an officer of the Revenue Department of the 
Government. Presumably, the Legislature prescribed these different qualifications’ 
for the three members deliberz-ely and on purpose made the officer of the status 
of the District Judge the Chairman of the Tribunal. The intention of the Legislature 
appears to be obvious that they wanted the Tribunal to consist of members possessing 
legal qualifications as well as an officer having knowledge of revenue matters. The 
rule which allows two members of the Tribunal to function as a Tribunal would 
be inconsistent with the express intention of the Legislature contained in section 8 (2) 
if, for example, in one contingency the two judicial members alone sit without the’ 
assistance of the revenue member. Equally inconsistent, it appears to us, would be 
the result when the Tribunal should sit and dispose of appeals without the Chairman, 
a person who is more highly qualified than the other two members. i 


If analogy can be of scme assistance, reference can be made to section 51 (1) 
of the Act which provides for a special Tribunal. It says that any person deeming 
himself aggrieved by any decision of the Tribunal under sections 43 to 50 may 
appeal to a special Tribunal consisting of two Judges of the High Court nominated 
from time to time by the Chief Justice in that behalf. Now, can the Government 
make a rule providing that one of the two judges of the High Court so nominated 
may sit alone and dispose of an appeal as the special Tribunal ? + Obviously not. 


It is no doubt true that when there is a right of appeal to the High Court all 

the Judges of the High Court do not sit and dispose of the appeal. But that is 
because of a special provision in the Letters Patent under which the High Courts 
were constituted, namely, clause 36 which declared that any function directed to be 
performed by the High Court in the exercise of its original or appellate jurisdiction 
may be performed by any Judge or by any Division Court appointed or constituted 
for such purpose. 
. We have no hesitation in holding that the rules empowering two members 
of the Tribunal to sit and dispose of matters which have to be decided by the Tribunal 
under various provision of the Act are ultra vires and invalid. The impugned order 
was therefore passed without Jurisdiction, and must therefore be quashed. , The. 
appeal, of course, will have to b> re-heard by the Tribunal as constituted consisting 
of three members. ` 

This ruling of ours wil have the effect of rendering not only the order in- 
question in this application invalid, but every similar order passed by two members 
of the Tribunal. We think it unnecessary that there should be similar orders 
in each one of such cases. ‘Those orders may all be treated as passed without 
jurisdiction and therefore void, and instructions may be issued for the reposting of. 
the appeals disposed of by two members for fresh disposal according to law. l 


K.S. 2 SE N Order quashed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnk. P. V. Rajamannar, Chief Justice AND Mr. JUSTICE VENKATA- 
RAMA AYYAR. j 


P. Ramamoorthi : .. Petitioner.* 


Constitution of India (1950), Article 226—Poveers uncer—Conditions necessary for exercise of. 


It is certainly not the province of the High Cowrt to interfere suo motu or at the instance of any 
person whenever there is any disregard or violetion CG any of the provisions of the Constitution. The 
High Court’s power under Article 226 of the Const-tution can only be invoked at the instance of a 
person who has a personal grievance against any æt of the State in its executive capacity which 
inflicts a legal injury on him. The right which is tne foundation of a petition under Article 226 of 
the Constitution is a personal and individual right. The nomination of a member to the Madras 
Legislative Council by His Excellency the Governoz of Madras in pursuance of Article 171, clauses 
(3) (e) and (5) of the Constitution of India does not mfringe the personal right of any elected member 
even in an indirect manner so as to entitle him <> susain an application for the issue of a writ « f certio- 
rari to quash the order of His Excellency the Gevernc-. It cannot be said that it is incumbent on the 
Court to interfere suo motu in the matter and issue a writ of certiorari. 

Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit fied therewith the High Court will be pleased 
to issue a writ of certiorari calling for the records relating to G.O. Ms. No. 1005, 
Public (Elections), dated 31st March, 1952, and quash the order therein and for costs 
of the petition. ' ; 


Petitioner in person. 7 

The Order of the Court was made by 

The Chief Justice —This is an application under Article 226 of the Constitution 
for the issue of a writ of certiorari to call for the records and quash the order of His 


Excellency the Governor of Madras made ir G. O. Ms. No. 1005, Public (Elections), 
dated grst March, 1952. The said ceder runs as follows :— 


“In pursuance of clauses 3 (e) and (5) of Artick 171 of the Constitution of India, I, Sri Prakasa, 
Governor of Madras, hereby nominate the following-persons to be members of the Madras Legislative 
Council :— 


(1) Sri Chakravarthi Rajagopalachari, 

(2) Janab Mahammad Usman, 

(3) Sri Vellapuram Bashyam Ayyangar, 
(4) Sri Omandur P. Ramaswami Reddiar.” 


The petitioner is a citizen of India and one of the members of the Madras 
Legislative Assembly elected on the communists party ticket in the recent General 
Elections held in January 1952. In this application he attacks in particular the 
nomination of the second respondent, narrely, Sri C. Rajagopalachari, on several 
grounds. In view of our decision that the apolication is not sustainable at the instance 
of the petitioner in this case, it is not necessary to set out except in the barest 
outline the several grounds on which the validity of the nomination is impugned. 


It was first alleged that the nominatioa is virtually an exercise of fraud on the 
powers conferred by the Constitutior on the Governor, because the nomination’ 
was made with the ulterior object of assistirg the Congress Legislature party. The 
next ground on which the validity of tke nomination is challenged is that the Gover- 
nor cannot exercise the power of making th= nominations under Article 171 (3) (e) 
and (5) of the Constitution except on the advice of the Council of Ministers and 
having regard to the fact that the nominations are to the Legislative Council which: 
has not yet begun to function, the Covacil of Ministers who can advice the Govern- 
ment in this matter will be the Council of Ministers appointed from and out of the 
new legislative bodies. We refrain from making any remarks on the soundness 
of any of these several contentions. 


We must first dispose of the argument shat it is not necessary for the petitioner 
to have any personal and direct interest in zhe matter in respect of which he makes 
* W.P. No. 244 of 1952. . 7th April, 1952, 
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the application and that it is tke duty of this Court to interfere under Article 226 
of the Constitution whenever any violation of any of the provisions of the Consti- 
tution is brought to thé notice of the Court pro bono publico by any citizen of the 
State. The petitioner who a-gued his case himself went to the extent’ of-saying 
that even if the attention of this Court was not drawn by any person, it was. still 
incumbent on this Court so far as`it was practicable, to interfere in this matter 
suo motu. Indeed, it was said taat this duty followed from the form of oath taken 
by ‘the Judges of this Court wkich comprises inter alia the promise to uphold the 
Constitution and the Laws. We have no hesitation in not accepting this argument. 
It is certainly not the provirce of this Court to interfere either suo motu or at the 
instance of any person whenever there is any disregard or violation of any of the 
provisions of the Constitution. Our powers under Article 226 of the Consti- 
tution can only be invoked at the:instance of a person who has a personal grievance 
against any act of the State ia its executive capacity which inflicts a legal injury 
on him. It has been held over and over again both in the United States of America’ 
and in this country that the right which is the foundation of a petition under 
Article 226 of the ‘Constitution or a corresponding provision is a ‘personal and , 
individual ‘right.’ Chief Just:ce Vinson of the United States in a recent case, 
Sweatt v. Painter? observed : 7.) 


“ It is fundamental that these cases concern Rights which are personal and present.” ae 
The Supreme Court of this country has also adopted the same principle. (Chiranjit 
Law Chowdhury v. The Union of India*. i i ee Se 

_ It therefore falls to be considered whether the. petitioner is in any ‘manner 


personally injured by the ncmination of the ‘second respondent. In the affidayit 
filed’ by him in support of the application he states thus in paragraph 10:—’ _- 


eat 


“I submit that I am affected by the order of the first respondent inasmuch as I am déprived 
of the right along with other memters of the Legislative Assembly to ‘have the new Government 
and to have the nominations of the Leg:slative Council made an the advice of the Council of Ministers 
responsible to the Legislative Assemoły. Further, I submit that.as the powers conferred under Article ` 
171 (3) (e) and (5) affect the composition of the Legislature and therefore any legislation that may be 
passed affects every citizen of the Indian Union.” 2 das 
In spite of the eloquent argument of the petitioner we are unable to agree with 
him that he has any such .p2rsonal and direct interest in the matter of the nomi- 
nation as to enable him to invoke the provisions of: Article 226 of the Constitution. 
The petitioner developed ar argument that he was personally affected by. the 
order of nomination because -f Sri C. Rajagopalachari had not been nominated 
but nevertheless had been czled upon to form a ministry as the Chief Minister, 
then Sri C. Rajagopalachari would have had to face an election at the end of six 
months from the date of his rcmination and at such an election the party to which’ 
he. belongs might be able to defeat him. In our opinion.the petitioner is. mixing 
up two things. What is actizlly impugned in this petition is the nomination 
of Sri C. Rajagopalachari and not the act of the Governor in calling upon him 
` to form the ministry. The lat-er act is not the subject-matter of this petition ; 
and we have grave doubts whether that action can be the subject-matter of any. 
petition in a Court of law. So in any consideration of the validity of the nomi- 
nation, we should completely cmit any reference to the action of the Governor 
in calling upon Sri C. Rajago>alachari to form the ministry. Now, in what way, | 
can the petitioner be said to Eave been personally aggrieved by this nomination? 
Surely, he cannot say that the majority which his party commands has been upset 
by this nomination. He is unable to specify any right, be it property right or 
personal right, which has beer. infringed in any manner by the nomination.. ‘The 
petitioner spoke of political rights. We presume that these political rights can 
come into play in a’ Court of law only in so far as they have the character of legal 
rights. Otherwise, any discussicn as to political right would be completely outside 
the scope of judicial decision. But we are-unable to see even such political rights - 
of the petitioner being infrirged. ` : - B 





1.: (1950) 63 L.W. 89 (Journal sestion).» 2. (1951) S.C.J. 29. ` 
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- It was said that but. far the nomination, it would have been possible for the 
petitioner along with the other members.of his party: to have formed a new ministry. 
and to have the nominatiors made on theladvice of the members of that ministry. 
This is, to say the least, a very remote consequence of the nomination. We are 
-unable ‘to. see any personal right of the petitioner which can be said to have been 
infringed ‘even in an indirect manner by the nomination by the Governor of the 
second -respondent. 


Finally, the petitioner dilated on his r-ght as a Legislator to see that the nomi- 
nations were made properly. We do not agree that the petitioner has any such 
right as a Legislator. Nor has he got a right to see that Sri C. Rajagopalachari 
coe not form a ministry which may be entrusted with the Government of the 

tate. : 


This application must therefore be ‘and is hereby dismissed. ; 
K.S. l f Aan _ Application dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, ' 
PRESENT :—MR. Justice RAMASWAMI. 


Natarajan and others .. Petitioners. 
~ Essential Supplies (Temporary Powers) Act (XXIV of 1946), Sections 3 and 4—G.O. No. 393 (Food) 
dated 3rd April, 1947 (Madras) restricting transport of nllets during nights—If inconsistent with or superseded 
by G.O. No. 550, (Food), dated 181% June, 1948—Rocds by which such transport was prohibited in a District 
directed to be specified by District Magistrates—Vatidity—If delegation of delegated powers. VEA 


"G.O. No. 393, (Food), dated 3rd April, 1947 i only an additional restriction on the transport 
of millets and this restriction is nct inconsistert with the restriction in G.O. No. 550, (Food), dated 
18th June, 1948 which mentions cnly some restrictiens. The restriction on the transport of cholam 
and other food grains at night, in order to prevent te running-in of contraband articles under cover 
of night, remained in effect unsurerseded. G.O. No. 393 by leaving it to the District Magistrates 
to specify the roads or land.situated in a District by whìch transport by night was prohibited cannot 
be said to be delegation. by the State Government of a power delegated to it by the Central Govern- 
ment. Accordingly a person contravening G.O. No 393 is liable for that offence. ` 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898; 
praying that the High Court will be pleased to revise the order of the Court of 
Sessions Tiruchirapalli Division dated 14tk July, 1951, and passed in C. A. No. 
124 of 1951, preferred against the Second Additional First Class Magistrate, Tiru- 
chirapalli in ©. C. No. 47 >f 1951. i 

R. Thirumalaiswami Naidu for Petitioners. ; 

The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State, 


The Court made the following 


Orver.——This is a criminal revision case filed against the order - made by the 
Second Additional First Class Magistrate of Tiruchirapalli in C. C. No. 47 of ig51 
and confirmed in C. A. No. 124 of 1951 by the Sessions Judge of Tiruchirapalli, ``. 


The facts of this case have been iully set out in the judgments of the lower 
Courts and need not be recapitulated, because there is no dispute concerning. 
the facts before me and two points of law œnly are taken before me which I shall 
deal with in the succeeding two ‘paragraphs. ae ge Xs a 

The first point taken is zhat in regard żo this prohibition of transport of food 
grains by night G. O. No. 550 (Food) dated 18th June, 1948, has superseded all 
the previous orders including ‘G. O.’ No. 333 (Food) dated grd April, 1947, and 
that therefore this accused has not commicted any offence. But this contention 
is based upon an imperfect reading of the G.Os. referred to above. Paragraph .2 
of G.O. No. 550 (Food) dazed 18th June, 1948; lays down that : . 
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“no person shall, with effect fom the date of this order, a transport cholam 


. . . . by road, rail, river. . . . from any place within the limits of any District in the 
Province except under a permit ”. 


and paragraph 9 says that : 
“all orders including orders delegating powers, made in pursuance . . . . shall not- 


withstanding the supersession of theszid order, continue in force, so far as they are consistent with the 


provisions of this order, and shall 5e deemed to have been made under the appropriate provisions 
of this order ”. 


In other words as pointed out by the learned Sessions Judge G.O. No. 393: (Food) 
dated grd April, 1947, is only 2n additional restriction on the transport of millets 
and this restriction is not inconsistent with ‘the restriction in paragraph 2 of G.O. 
No. 550 which mentions crly some restrictions. The G.O. does not say there 
should be no restriction on zhe transport of cholam. -In other words the restric- 
tion regarding transport of ckolem and other foodgrains at night in order to prevent 
the running-in of contrabard articles under cover of night, remained in effect 
unsuperseded. ‘Therefore, this point taken is without any substance. 


The second point taken is one with which we have all become familiar; 
namely, that there has been a delegation by the State Government of the powers 
delegated to them by the Central Government and that consequently the prohibi- 
tion’by the District Magistrate is ultra vires. Section 4 of the Essential Supplies 


(Temporary Powers) Act provides that : `: , 
“ The Central Government may by notified order direct that the power to make orders under 
section 3 shall . . . be exercisable also by . . . . . such Provincial Government 


or such officer or authority subordinate to a Provincial Government as may be specified in the direc- 
tion ”. 
G. O. No. 393 (Food). dated 3rd April, 1947, prohibits any driver or owner or 
other person in charge of a motor vehicle to drive it with a consignment of food- 
stuffs between 7 p.m. and 6 a.x. on any road or land situated in a District which 
is notified by the District Magistrate in the District Gazette. Subsequently the 
District Magistrate has not-fied the roads and published the -notification’ along 
with the roads in the District Gazette. The contention is that in allowing the 
District Magistrate to specizy the roads the Provincial Government re-delegated 
its powers to an officer and that this re-delegation is illegal and therefore the 
notification has no valid effect. This contention is undoubtedly due to a confusion 
of thought because in this case the State Government has not delegated its powers 
to the Collectors and the District Magistrate was not allowed to pass any order 
by himself but as a servant cf Frovincial Government was authorfsed to specify the 
roads in the District Gazette. I may incidentally point out that'G. O. No. 393 
(Food) dated 3rd April, 1947, specifically says that it was passed “ with. the con- 
currence of the Government of India” and in effect the delegation to the officer, 
namely, the District Magistrate was in effect a delegation by the Central Government. 
But apart from this, as pointed out by me just now, the Collector was not empowered 
to lay down the principles for regulating or controlling but only to carry out the 
working of the principles. Therefore this is not a case of delegation of delegated 
powers or a case of abdicaticn or effacement of the State Government in the matter 
of carrying out the powers delegated by the Central Government but a mode of 
exercising these powers through their subordinates retaining full control of the 
powers vested in them. ‘The responsibility entrusted to the State Government 
under this delegation remairs intact and there is no abdication of its own delegated 
powers. It follows from tke above considerations that the contention based on 
the maxim delegatus non potest dzlegare is not applicable to this case and the second 
point also must fail. . . f 

In view however, of the confiscation of the cholam and the time, expense and 
trouble of these petitioners: who had to undergo the ordeals of trial, appeal and 
revision, the period of imprisonment is reduced to the period already undergone ; 
and a fine of Rs. 50 each (Rs. 150 in all) and in default to rigorous imprisonment 


of'one month. Time for payment 15 days from the date of the receipt of this order 
by the lower Court. 


KS. —— Sentence reduced, 


ty KUTTYAL v. SANJIVA RAC (Chandra Reddi, F.). 675 
IN THE, HIGH COURT OF JUDICATURE AT MADRAS. 

tootoo Taa PRESENT :—Mnr, Justice CHanpra REDDI. eo 

Kuttyal and Others ` a cee ace oO a Appellants.* ee) 


P. Sanjiva Rao ` i ae sae Respondent. 


Civil Procedure Code (V of 1908), Order 34 ruie -4—Scope—Usufruciuary mortgage and lease back— 
“Decree for rent in respect of the lease—If claim arising under the mortgage and bar to bringing the properties to sale. 


A decree for rent in respect of a lease back whica is part of a usufructuary mortgage is a claim 
arising under the mortgage and Crder 34, tule 14, Zivil Procedure Code, is a bat to bringing the 
mortgaged properties to sale in execution of such cecree. Under Order 34, rule 14 a mortgagee 
cannot bring the properties to salz in enforcement ef a claim arising under 2 mortgage except, by 
instituting a suit for sale in enforcement of the morgage. All claims arising under a mortgage 
shouldbe adjudicated ‘by the Court either at the tine of the redemption of the mortgage or when 
the mortgagee brings a suit on his mortgage. g : 
<- .Test whether lease. back is pa-t-of mortgage ‘transaction considered. 

» Case-law discussed: ` : ae “a 


: Appeal against the order of the District Court, South. Kanara, dated 27th, 
December, 1949 in A.S. No. 198 of 1949, preferred against the order of the Court 
of the District Munsif,; Kasargod, dated 215- April, 1949 in R.E.P. No. 123 of 1948 
in O.S. No. 697 of 1937.. : i _ 

M. K. Nambiar for Appellants. 

K. Vittal, Rao for Respondent. 

The Court delivėred the following 


' Jupemenr.—This Civil Miscellaneous Second Appeal ‘raises an interesting 
question of law bearing on the provisions of Order 34, rile 14, Civil Procedure’ 
Code. The following are the circumstan-es giving rise‘ to this question. - The: 
appellants executed a usufructuary mortgage in favour of one Kodotha Ambu- 
Nair on 7th September, 1916 to secure a sur of Rs. 12,500. This mortgage amount 
was made up of Rs. 8,000 Cue in respect cf an earlier mortgage in favour of the 
same mortgagee, Rs. 2,000 being the sum in respect of a mortgage deed executed 
in favour of the mortgagee’s elder brother, Rs. 1,874 being the arrears of rent due 
under a lease back.in respect of the earlie- mortgage and the balance being the’ 
cash paid to the mortgagor for his necessities. . The period of redemption fixed 
in the mortgage was 20 years. It was also mentioned therein that in respect of 
this property the mortgagor had executed a geni chit (a lease back) in favour of the 
mortgagee. , But the gent chi: was actually, executed only on the next day and this 
was for a period of one year. The rent stpulated under the geni chit was 7724: 
paras. of paddy per year besides paying to the Government the assessment 
Rs. 166-10-0. The arrears cf rent were charged on the property mortgaged. The’ 


~ 


rule :14,-Civil Procedure Code. `~ - 
“< The trial court overruled the objectioz holding that the provisions of Order 
34, rule 14, Civil Procedure Code had no application and allowed ‘the execution 
to proceed. The two ‘grounds, on’ which 2e came to this conclusion, were that 
the mortgage and ‘thé lease‘beck were not simultaneous and that both the documents , 
did not cover the same pericd. Thé appeal filed’ by the judgment-debtors to the 
District Judge did not prove successful ‘as the appellate Judge agreed with the. 
opinion of the trial Court ‘as regards ‘the applicability of Order, 34, rule 14 to the 
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present case. The judgment-debtors who were aggrieved by this decision have 
preferred the second appeal. 


In support of this appeal, Mr. Nambiar contended that the view of the Courts 
below that the circumstances that both the documents were not executed: on the 
same date and that the periods fixed in both the documents are not co-extensive 
show that the mortgage and the lease back did not form part and parcel of the 
same transaction, is erroneous and that neither of these circumstances is an indi- 
cation that they are two separate and severable transactions. I think I must give 
effect to this contention. That in order to treat both the documents as one trans- 
action it is not necessary eitaer that both the mortgage and the lease back should - 
have been embodied in one document or that they should have been executed 
on one and the same date is clear from a number of rulings. I do not think that 
proposition can admit of any controversy. One essential condition is that at the 
time of the execution of the mortgage the lease back should have been in contem- 
plation. p 


With regard to the other consideration namely that the two documents are 
for varying periods of operation, Mr. Nambiar urged that it cannot determine 
the question whether in substance and in reality they formed one transaction. In 
support of this contention reliance is placed on the observations of a Bench of Patna 
- High Court in Umeshwar Prased-v. Dwarika Prasad! where the learned Judges observed 
that : 

“ such a transaction may be evidenced by more than one document which may have been 


executed on different dates with varymg periods of their operation and possibly, even in the name 
of different parties, benami for the real mortgagor and mortgagee.” 


These observations are based upon a decision of the Judicial Committee of 
the Privy Council in Panagaati Ramarayanimgar v. Maharaja of Venkatagiri®. There 
a mortgage with possession was executed in favour of the predecessor-in-interest 
of the first defendant by the predecessor-in-interest of the plaintiff to secure a sum 
of Rs. 11 lakhs ; that containec a personal covenant to pay principal and interest. 
By a separate document of the same date the mortgagee leased back a portion of the 
mortgaged properties to the mortgagor and the arrears of rent were made a charge 
on the properties included in the mortgage. As the mortgagor-lessee did not pay 
any of the instalments of rent payable under the lease, the lessor filed a suit and 
obtained a decree for the arrears of rent. The question arose whether the mort- 
gagor could redeem the mortgage without paying the arrears of rent most of which 
matured into a decree. ‘In dealing with this question, their Lordships considered 
the point whether the- two deeds namely the mortgage deed and the lease deed 
should be treated as forming parts of one transaction and held that the contention 
of the mortgagee that the mortgage and the lease should be read together as they 
formed parts of one transaction and that the lease was merely a device for realising 
interest should prevail. Although the question did not directly arise and was one 
coming under sections 61 and 62 of the Transfer of Property Act, the decision has 
a bearing on the question arising under Order 34, rule 14, Civil Procedure Code 
because there the point was considered whether the two documents formed the 
component parts of the same transaction. No doubt their Lordships did not 
state that the fact that the two documents have varying periods in their operation 
did not make a difference ir: determining the question whether they formed part 
of the same transaction or nct. But in view of the fact that though the two docu- 
ments did not cover the same period yet their Lordships held that they should be 
treated as one transaction and were meant as a machinery for realising the collec- 
tion of rent, the Division Bench of the Patna High Court thought that this ruling 
is an authority for the proposition that the mere fact that the periods fixed in both 
the documents are not co-ex-ensive does not indicate that they do not form part 
of one and the same transaction. I may also observe that these observations in 
Umeshwar Prasad v. Dwarika Prasad! quoted above are obiter as in that case both 
et 


1. A.LR. 1944 Pat. 5: I.L.R. 22 Pat. 320. I.L.R. 50 Mad. 180 (P.C.). 
a. (1926) 52 M.L.J. 338: L.R. 54 ILA. 68: 
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„lastly that a charge was created for arrears of rent under the lease back on the 
properties which are the subject matter of the mortgage and the lease back, I arrive. 
at: the conclusion that the decree for rent in this case is a claim arising under the 
mortgage and that Order 34, rule 14, Civil Procedure Code is a bar to bringing 
.the mortgaged properties to sale. l í 


'. . Under Order 34, rule 14, a mortgagee cannot bring the properties to sale in 
enforcement of a claim arising under a mortgage except by instituting a suit for 
sale in enforcement of the mortgage. The provision was enacted by the Legis- 
lature for the benefit of the mortgagor sc that the mortgagee may not ‘purchase 
the equity of redemption ir. enforcement of a money decree which he may obtain 
against the mortgagor, in respect of a claim arising under the mortgage. Thè 
intention of the Legislature seems to be that all claims arising under the mortgagé 
should be adjudicated by the Court either at the time of the redemption of the 
mortgage or when the mortgagee brings a suit on his mortgage. In this view, I 
must hold that the decision’ of the Courts below cannot be sustained and should 
be set aside and that the objection of the judgment-debtors would prevail. 


x In the result, the second appeal is allowed but in the circumstances of the case, 
I direct the parties to bear their costs thraughout. No leave. 


K.S. — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l _ Present :—MR. Justice Racmava Rao. 
Ratnam Pillai and others F f .. Appellants.* 
U. oa : 
Ganapathi Subramaniya Aiyar .. Respondent. 
Hindu Law—Widow—Alienation of whole estate—Purpose to discharge small debt and invest the rest of the 
price for her futuré maintenance—Valitity of sale. 3 4 7 


` Ordinarily'speaking an alienation of the corpus by a Hindu widow is forbidden except for neces- 
sity or benefit of the estate. The matter ought to be judged by the condition in which the estate and 
the widow stood at the time of the alienation and rot by reference to the possibility of sales of small 
bits of property out of the whole estate, Where tke widow alienated the entire’ corpus making the 
bulk of the consideration a fund to be kept by her brother for her future maintenance purposes, the 
alienation cannot be upheld. =o g 


Ghanu Kashiba v. Sarubai Biru, A.I.R. 1945 Bom. 266 relied on. 


Appeal against the decree of the Court of the Subordinate Judge of Mayavaram 
in A.S. No. 95 of 1947, preferred against <he decree of the District Munsif Court, 
Mayavaram in O.S. No. 211 of 1946. . : 


K. V. Venkatasubramanya Ayyar and N. E. Vinayagam for Appellant. 
M. S. Venkatarama Aiyar for Respondert. ' 
The Court delivered the following ; 


Jupement.—This, in my opinion, is a clear case in which the appeal has to be 
allowed. I have, however, since reservation of judgment, carefully considered 
the pathetic: appeal that Mr. M. S. Venkatarama Aiyar, made on behalf of the 
widow and the alienee from the widow. I still find that the-only course which I can 
take is to allow the appeal. The widow in this case sold practically all the immove- 
able property in her possession for a sum of Rs. 4,800 out of which she utilised 
a sum of Rs. 1,440 for the discharge of debts binding on the estate, and as regards 
the balance of the consideration of the sale deed, she deposited it with her brother 
as more or less a fund for her future maintenance. It has been argued for the alienee 
that the widow was a paralytic and also an aged woman, and unless from year to 
year one bit or other of the estate in her possession should be sold out, the money 
required for her actual maintenance could not be met by the widow, so that if 
instead of going on with alienations of bits of property from year to year she went 
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on with a single alienation of the whole estate making out of the bulk of the consi- 
deration for the sale a fund from out of which her future maintenance would come, 
there would be nothing objectionable in it, and such an act could not be regarded 
as an excess of the authority of the widow under the limited estate which she had. 
It is perfectly clear to my mind that this sort of conversion of immoveable estate 
into a cash fund, although it may be that from out of the fund she meant to maintain 
herself is absolutely beyond the powers of the widow. Ordinarily speaking, an 
alienation of the corpus is forbidden except for necessity or benefit of the estate, 
and in the present case except to the extent of the debts binding on the estate, 
which were, in fact, discharged from out of a part of the consideration for the sale, 
it cannot be said that there were any circumstances of compelling necessity to 
justify the widow in converting the corpus into cash. 


No doubt, the argumeat ad misericordiam addressed by Mr. Venkatarama 
Aiyar with his usual ability impressed me somewhat at the time of the hearing 
‘of the appeal ; but on a care“ul consideration, I can only say that hard cases make 
bad law, and if I give effect to zhe argument of the respondent in this case, it will ' 
be no more than to create a bad precedent on the ground of the peculiar hardship 
of the party in the present cese. In fact, the sale deed itself does not state that on 
account of the impossibility or impracticability of alienations of bits of the estate 
from year to year, as the need for her maintenance might arise, the widow had to 
resort to the method of an zlienation of the entire estate for a sum of Rs. 4,800, 
and there was set out no circumstance which rendered it impossible or which would 
render it impossible to make alienations of such bits of the property as might be 
required for her future mainzenance from time to time. Mr: Venkatarama Aiyar 
argued that if such recitals were found in the sale deed, they might be construed 
as recitals:deliberately inserted into the sale deed for the purpose of a show of neces- 
sity for the transaction. That may or may not be, and I do not know what the 
Court would have done witk such recitals, had they been found in the sale deed. 
The thing that matters is that there are no recitals in the sale deed. No doubt, 
one witness has been examined to show that in the circumstances in which the 
widow was situate on account of her getting about 50 kalams of paddy as the residue 
out of the income of the prcperty from year to year, which as Mr. Venkatarama 
Aiyar has pointed out, would not be worth more than Rs. 75, there would be every 
necessity for the widow to atisnate a mah or two of the property from year .to year. 
As I have said, the matter ought to be judged by the condition in which the estate 
and the widow stood at the time of the alienation and not by reference to the possi- 
bility of sales of small bits cf property out of the whole estate, instead of which 
the widow alienated the entire corpus making, as I have already said, of the bulk 
of the consideration a fund to be kept by her brother for her future maintenance 
purposes. In my opinion, it is unnecessary to cite any authority in support of the 
view that I am taking ; but if authority were needed, it would be found in a case 
cited by Mr. K. V. Venkatasubramania Aiyar, learned counsel for the appellants, 
of the Bombay High Court decided by Beaumont, C.J., and reported in Ghani 
Kashiba v. Sarubai Birut. , 


The case, in my opinion, is concluded by settled principles of Hindu law; 
which the Bombay High Court has.referred to in the case above noted, and I have 
no hesitiation in allowing the appeal, setting aside the judgment and -decree of the 
lower appellate court, and restoring the judgment and decree of the trial Court with 
Sita throughout. Time for depositing the amount three months from today. No 
eave. 


KS. l Appeal allowed. 





7- A.IL,R. 1943 Bom. 266. 


Ir - NALLAPERUMAL V. SINGARAVELU (Raghava Rao, j.). 681 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnk. Justice RacHava Rao. 


A: G. Nallaperumal Nattarayar ..  Petitioner*® 
v. 


Singaravelu Sennandar and XKolandzyya Sennandar -and 
others Respondents. 


` Provincial Insolvency Act (V of =920), section g—Scope—Requirements of—If to be satisfed by petitioner 
asking for re-adjudication of debtor. 

On an application for re-adjucication after the annulment of the original adjudication on account 
of the failure of a composition scheme which intervened it is not incumbent on the petitioning creditors 
to satisfy the requirements of section g of the Provincial Insolvency Act. 

Petition under section 75, clause (1) of the Provincial Insolvency Act, praying 
that the High Court will be pleased to revise the order of the District Court of 
West Tanjore, dated 8th March, 1948, in O.M.A. No. 57 of 1947 (I.A. No: 115 of 
1946 in I.P. No. 15 of 1929, Subordinate Judge’s Court of Tanjore). 


K. P. Ramakrishna Aiyar Zor Petitioner. 
S. Kothandarama Nayanar for Respondenis, 


The Court delivered the following 

JupcmenT.—Mr,. Ramakrishna Aiyar has raised an interesting point in this 
Civil Revision Petition. I have, after hearing the elaborate arguments of Mr. 
Kothandarama Nayanar on the point in question, come to the definite conclusion 
that this revision must fail. 

The point raised is that on an application for re-adjudication after the annul- 
ment of the original adjudicztion on account of the failure of a composition scheme 
which intervened, it was incumbent upon the petitioning creditors to satisfy the 
requirements of section g of the Provincial Insolvency Act. The petition for can- 
cellation of the original adjudication and for re-adjudication was presented to the 
Court below under section 40 of the Provincial Insolvency Act. Mr. Ramakrishna 
Aiyar urges that the debtor ought not to have been re-adjudicated an insolvent 
because the persons applying for his re-adjudication did not prove that the debts 
alleged to be due to them were subsisting. That such debts were not subsisting 
the learned counsel has attempted to make out by relying on the provisions of 
section 78 of the Provincial Insolvency Act. The creditors ought to have taken, 
once the original adjudication was annulled, although at the same time as the 
annulment of the original adjudication, there was also an order vesting the property 
in a special appointee under section 37 of zhe Provincial Insolvency Act, steps for 
the recovery of the debts due to them within the period limited by law, subject, 
of course, to the deduction of the period fram the date beginning with the date of 
adjudication and ending with the date of annulment and if they chose not to file 
suits, then their debts woulc naturally get barred by limitation and, if so, those 
persons would lose their locus standi to ask for re-adjudication. If this process of 
reasoning is correct, the conclusion follows, says the learned counsel, that the debtor 
ought not to have been re-adjudicated insolvent at all in the circumstances of the 
present case. Mr. Ramakrishna Aiyar has sought to reinforce his argument by a 
reference to the several provisions of the Act, which go to show that after re-adjudi- 
cation, the same incidents as are indicated in the case of the original adjudication 
become applicable to the case. With some reasonable vehemence, the learned 
counsel maintained that re-adjudication is only one form of adjudication and that 
the same requirements, as have to be fulfilled in the case of an application for originl 
adjudication have still to be fulfilled in the case of an application for a re-adjudi- 
cation: I cannot say that the argument did not carry some force with it to my 
mind as I was hearing the learned counsel, and it also seemed to be that being 
in the nature of a quasi criminal proceeding, the petition, whether for adjudication 
or for re-adjudication must be scanned wits very meticulous care with regard to 
———_ —_—]—qj— Ke, 
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the requirements which have to be fulfilled. But the requirements in question are 
really to be gleaned from ‘the s-atute itself, which cannot be added to or detracted 
from by an arbitrary process of construction... It seems to me that when the statute 
is thoroughly. silent as to the kird of requirements under. section 9 of the Provincia] 
Insolvency Act, which are to be fulfilled in the case of original adjudication where the 
` statutes deals with,re-adjudication, it is not for me by a process of judicial construc- 
tion to indulge in‘ariything like a legislative enlargement’ of the Act: `I feel cons- 
trained for the reasons given to repel the argument of the learned counsel for the 


‘petitioner.’ “ te. ; Pa : 
_. Mr. Ramakrishna Aiyar Las drawn my attention to the decision Akkayya v. 
Appajyat, and states ‘that this is'a decision, which the Court below ought to have 
‘relied upon but did not rely upon in the view that. it took that view being covered by 
the decision Kami Reddi Tirmaæbpa v. Devasi- Harpal? and which favoured the view 
that it was taking. , i l ma: cok oe 
` In answer to the,argumert of Mr. Ramakrishna Aiyar, Mr. Kothandarama 
Nayanar, the learned counsel for’ the respondent has endeavoured. to satisfy. me 
that, where the annulment of tae original adjudication is not one pure and simpli- 
- citer, but one coupled with an order vesting the estate in’ a special appointee 
under section 37 of the Provindal Insolvency Act it makes a difference to the legal 
position. But the case in dikaya v. Appayyas was itself a case of appointment of a 
special trustee under section 37 of the Act and yet it was held that to the decision 
‘of that case, it did not matter. That case. however turned upon an altogether 
‘different ‘question and has ver7 little in my opinion to do with the point, which 
arises for determination at my Lands. That was a case of a suit brought on the foot 
of a debt due to one of the cebzors in the insolvency after the annulment of adjudi- 
‘cation and the opinion of the learned Judge (Happell, J.) was that not merely the 
Period between the date of the annulment and the date of the suit was to'be taken 
into account for the, purpose of deduction under section 78 of the Provincial Insol- 
vency Act but*also the further time between the date of annulment and the date 
- ‘of the ‘complete closure’ of the insolvency proceedings, which continued ‘to some 
extent after the appointment o? a special trustee under section 7 of the Provincial 
Insolvency Act. No such contention has been urged in the present case. Mr. 
Ramakrishna ‘Aiyar has ‘relizd upon.the decision more for the principle that ‘he ‘is 
yery anxious to spell out of it than for the decision itself which turried' upon a Clearly 
‘different state of facts to what we have here. He says that if principle or decision 
is to be’applied to the presert case the’petitioning creditors in the present’ case’ who 
Sought to re-adjudicate the debtor as an insolvent must be held to have’ had their 
debts ‘barred by reason of their failure to institute suits or take proceedings in order 
to -keep their debts alive and that, therefore, the order of adjudication was incom- 
petént’ and that the debtor ought not to have been re-adjudicated insolvent on. a 
petition ‘for re-adjudication by such petitioning creditors. As I have said, the 
decision cited does not bin re with reference to the present case and I am not 
prepared to read more into it than what it actually contains. a i 
- ` Mr. Ramakrishna Aiya- kas also stated that there seems to be power of review 
in Courts ‘to miodify or rescind the original order of adjudication quite apart from 
section 35 of the Provincial Insolvency Act. But when dealing with the topic of 
te-adjudication, if there are specific provisions in the statute to guide, us, 1 am not 
prepared to say that you will have to apply other provisions, but assuming that other 
provisions applied, that is to say the provision for review which you have in the 
Civil. Procedure Code, I have not. been shown any reasonable ground for saying, 
` that. that was the provision under which the Court below was invited to exercise 
its’ powers or, that this is the provision under which I am equally bound to deal 
with this matter. As I have already. stated, I have no hesitation in dismissing 
this revision petition as not well founded. oe 
-I dismiss.it with costs... - Ki ae Loon. 
KS o Ea s — ; Petition dismissed. 





` “iy (1947) tMLJ.4; LLR. i1927) Mad, 661, 2 (1928) 56 M.L.J. 458; - 
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_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT Mr. Justice. Mace. 
V. Ramaswami Iyengar è f >. +. Appellant* .. 
d. . ~~ v- oe ee ~ - 7 - f .- 3 ae S SD ae 
‘Krishnaveni Aminal and otters: ~ - ee .. Respondents. 
, - Practice—Filing of Second Appeals and Civil Revisicn Petitions in the aliernative—Propriety. 

The practice of filing second appeals and civil revision petitions in the alternative by way of 
‘abundant caution must be deprecated. Such a Frocedure suggests in itself a good deal of doubt 
‘as to the maintainability of either and a lack of faith in the remedy which is sought to be pursued. 

‘The further danger is that the Appeal and Revisioa Petition in the alternative would expose them- 
selves to dismissal with separate sets of costs, 

‘Appeal. preferred against and petition to revise the order of the District Court, 
Salem, dated 24th September, 1948, in C.M.A. No.-23 of 1948 (I.A. No. 183 of 1947 
in O.S. No. 19 of 1935, on the file of the Subordinate Judge’s Court, Salem) etc.. - 


T. R. Arunachalam and R. Mathrubhutham for Appellant. 
T. Krishna Rao for Respondents. 


` The Court delivered tke following ; 
Jupcement.—Two civil miscellaneous appeals and two civil revision petitions 
have been filed, it is stated, by way of abundant caution by the third ‘defendant 
in a suit on a mortgage, although it would appear that he has no longer any right 
in the subject matter of the litigation. The short facts are these : The first defen- 
„dant in the suit. who was the father of the second and third defendants mortgaged 
a house to the plaintiff who filed a suit against the father, the two sons and some 
prior and subsequent mortgagees. A preliminary decree was passed in the suit 
on 14th March, 1936. The father of the first defendant was then adjudicated 
“an insolvent on 27th December, 1936 and after notice to the Official Receiver, 
the plaintiff in the suit was appointed Receiver from 22nd January, 1937. The 
‘Official Receiver sold the properties subject to the mortgage and it was purchased 
in auction by one Srinivasan who did nat obtain any sale deed from the Official 
“Receiver till 14th December, 1945. The third defendant then in 1947 filed I.A. 
No. 183 of 1947 and I.A, No. 184 of 1947 with prayers for the removal of the plaintiff 
‘from the Receivership' and also for the rendition by her of accounts. In the mean- 
-time, in 1943 the plaintiff had assigned her decree to one Sundaram Chetti, impleaded 
as a respondent in these appeals and revision petitions. The learned Subordinate 
‘Judge dismissed both these I. A.s holding, it would appear to me quite rightly 
-that the third defendant had no longer eny interest in the subject matter’ of the 
-litigation. The learned District Judge confirmed the order.of dismissal, and went, 
it' appears to me somewhat irrelevantly, into the question of granting, of permission 
-to the'‘third defendant to file a suit against this Receiver. ‘He came to the con- 
-clusion that there were no grounds why the third defendant should be permitted 
‘to invoke the aid of the Court or why he should be given permission ‘to file any suit. 
-I-am satisfied that the dismissal of the applications by both the learned Subordinate 
Judge and the District Judge i in appeal, though for differént reasonings, is correct 
and T can see no substance in these second appeals and civil revision petitions. 


‘The practice of filing second appeals and civil revision petitions in-the alter- 
native by way of abundant caution must be deprecated. The ‘procedure adopted 
„suggests in itself a good deal of doubt as to the maintainability ‘of either and a 
‘Jack of faith in the remedy which is sought to be pursued. ' The further ` danger 
‘is that these appeals and civil revision petitions in’ the alternative would expose 
‘themselves to dismissal with separate sets of costs. I do not propose to adopt that 
‘extreme step in the- present case and dismiss both the civil miscellaneous second 
-appeals and civil revision petitions with costs of the respondent Sundaram’ Chetti 
-who alone contests and with one advocate’ s fee of Rs. 75 0n all the four. 


KS pena “Appeals and petitions dismissed. 





* AAA, Nos, 16 and 17 of 1950 and C.R-P. Nos. 79 and 80 of 1950, gist July, 1952, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present —MR. JUsTICE RAMASWAMI. ; 
Messrs. N: M. Hussain & Co. by Janab S. D. Ranguwalla -:. Petitioner:* 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 3—“ Within a week? (now “ ten 
days ”?)—Computation. 


Section 3 of Madras Act (XXV cf 1949) gives an option to the Accommodation Controller on 
receiving notice from the owner of the Louse of a vacancy to communicate to him within a week (now 
ten days) a reply whether he intends to allot the house to a tenant or whether he is not going to exercise 
the option but allow the owner himse! to occupy it. For computing the period of “ a week” (now 
ten days) the day of occurrence must be excluded. The Accommodation Controller must have a 
cleat week (now ten days) for making up his mind whether to allot the house to a tenant or not. Where 
the landlord occupied the house withir. a week including the day he gave notice, he will be guilty. 
of not complying with the order of the Controller allotting the house to another me next day. : 


As however the landlord acted under a genuine belief that “ within a week ” would include the 
day of giving notice, the punishment of fine was reduced. 

Petition under sections 435 and 439,-Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the Chief . 
Presidency Magistrate, PEOR Madras, dated 17th August, 1951, in C.Q. No. 4131 
of 1951. 


V. Rajagopalachari, G. Venkataswami Chetti and R. V. Raghavan for Petitioner. 
The State Prosecutor (S. Gwind Swaminathan) for the State. 
The Court made the follow-ng 


_ Orver.—This is a crimnal revision case filed against the conviction and sentence 
of the learned Chief Presidency Magistrate in C.C. No. 4131 of 1951. 


The facts are short and undisputed. The petitioner before us is the owner 
of premises No. 312, Thambu Chetti Street, G.T., Madras. This property had 
been let out by him to X. On that X vacating the premises, this owner sent a 
communication to the Accomm<dation Controller on 6th June, 1949. Theré is no 
dispute now that this communication reached the Controller on the 7th. This 
petitioner has been waiting till zhe 14th and finding no reply from the Accommo- 
dation Controller occupied his awn premises. 


_ The question is whether -he landlord has not -complied with section 3 
of Madras Act XXV of 1949 a: it stood before the words “within a week ” were 
‘amended into “ within 10 days ”. The section gives option to the Accommodation 
Controller, on receiving a notice from the owner of the house of a vacancy, to com- 
municate to him within a week, a reply whether he intends to allot the house to a 
tenant or whether he is not going to exercise the option but allow the owner himself 
to occupy it. Therefore it beccmes very important whether in this-case the com- 
munication from the Controller was received by this landlord within.a week of his 
sending the notice to the Goncroller. The lower Court came to the conclusion 
‘that we must exclude the 7th and on that basis “‘ within a week ” would mean the 
15th and not the 14th. Therebre the Court held that this house-owner had not 
complied with the order of the Controller allotting the house to one Ridex. 


The position taken by the Chief Presidency Magistrate is both in accordance 
with common sense, the spirit o7 the Act, as well as the authorities on the subject. 
Common sense requires that “ within a week ” should mean the exclusion of the 
date of the occurrence as otherwise we would be taking into consideration fractions 
of a day and calculate practically from the previous day. Then the spirit of this 
provision is that the Accommodztion Controller must have a clear week for making 
up his mind whether he should zllot the house to a tenant or he should not exercise 
his option. This period has now been increased to ten days. Then we have the 
extract from U. N. Mitra’s “‘ Limitation and Prescription” and the decision in 
Lester v. Garland1, cited by the bwer court which make it clear that in computing 





* Criminal Revision Case No. 846 of 1951. 3 27th August, 1952. 
(Criminal Revision Petition No. 833 of 1951). 


I1. (1£08) 15 Ves. 248: 33 ER 748. 


II] TRAV. FORWARD BANK, LTD. V. GOPALAKEISHNA CHETTIAR (Rajamannar, C.7.). 685 


the period of within one week we must exclude the date of occurrence. There 
is also another reported case, Williams v. Burgess1, where the term “within 21 days ” 
and the word “ of” have been similarly canstrued and this decision followed Lester 
V: Garland*, Therefore the construction placed by the Chief Presidency Magistrate 
is correct and on that the conviction which followed is also correct. 


But the learned advocaze for the petitioner points out to me the really serious 
consequence of this conviction, namely, that if it is held that this petitioner deli- 
berately disobeyed the order of the Accommodation Controller, then the Accom- 
modation Controller would be in a position to reopen the matter and put in a 
tenant. To my mind this would not be an equitable thing to do having regard 
to the lapse of time as well as the fact thet when we ourselves had to make legal 
research to find out what within a week means, namely, whether it should or should 
not include the day of occurrence, a laymen like the petitioner in this case cannot 
be expected to know better. On the other hand, he seems to have been under 
a genuine belief that “ within a week” would mean that the Accommodation 
Controller must have exercised his option before the 14th. It is to be hoped that 
an inequitable course will not be taken and this owner be allowed to continue on 
his own property. , 

In the circumstances of the case, whare the infringement by this petitioner 
was more on account of legitimate ignorance: of the law, the punishment of a fine of 
Rs. 200 seems to me excessive. On the otker hand it seems to me that the ends of 
justice would be met if I reduce it to Rs. 75, Ordered accordingly. The excess 
amounts if collected will be efunded to the petitioner. 

K.S. . —— l Fine reduced. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mekg. P. V. RaJAMANNAR, Chief Justice. , 
The Travancore Forward Bank, Limited, by its agent, 


M. K. Ellias ..  Petitioner* 
v, 
R. Gopalakrishna Chettiar and another .. Respondents. 


Civil Procedure Code (V of 1908), Order 37—Suit undsr—Vakil’s fee—Legal Practitioner’s Rules (Madras), 
Rules 31 (b) and 37 (f )—Scope and epplicability. ane 

In a suit under Order 37 of zhe Code of Civil Procedure where leave to defend has not been 
granted the vakil’s fee shall be half tae fee prescribed under rule 31 ‘4) subject to a maximum of Rs. 500. 
The specific provision contained in rule 37 (f) and not proviso 2 to Rule 31 (b) would apply to 
such a case. 

Petition under section 1:5 of Act V of 1908, praying that the High Court will 
ve pleased to revise the order of the Court of the Subordinate Judge, 
Coimbatore, dated 26th July, 1949, in C.M.P. No. 1151 of 1949, in O.S. No. 85 
of 1949. 

V. Venkataraman for Messrs. Row and Reddy for Petitioner. 


Respondents not represented, 


The Court delivered the following r 

JuDGMENT.—The vakil’s fee originally was fixed at Rs. 118> The suit was 
zor Rs. 5,063 and was filed under Order 37 of the Civil Procedure Code. Subse- 
quent to the decree an application was made on behalf of the plaintiff to amend the 
decree by adding Rs. 118 more towards the lawyer’s fee. Notice of that appli- 
cation was taken to the advocate for the defendant and as no counter-statement 
was filed on 7th July, 1949, the Court amended the decree as prayed for by the 
plaintiff. Then subsequently on goth July, 1949, the Court suo motu vacated the 
order dated 7th July, 1949 and posted the case for hearing. On 26th July, 1949, 
zhe learned Judge passed an order as follows : i R i 

I. (1841) L.J. 10. 2. (1808) E.R. 15 Ves. 248 : 33 E.R. 748. 
* G.R.P. No. 1903 of 1949. Ist August, 1952. 
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i The vakil’s fee allowed is correct in view of Rule 37 (f) read with 31 (b) proviso, The order 


passed on 7th July,-1949, is not ccrrect. This petition is dismissed ”. 


In my opinion the learned Judge was in error. Rule 37 (f) of the. Legal Practi- 
tioners Rules prescribes for suits under Order XXXVII, Civil Procedure Code. 
Where leave to defend has not been granted, the fee shall be half the fee prescribed 
ander rule 31 (b) subject to a maximum of Rs. 500. The reference to rule 31 (b) 
must be taken as a reference tc the fees allowed in ordinary cases and does not; 
in my-opinion, have reference. to the special class of cases dealt with in the second 
proviso, viz., to suits which are cecided ex parte the defendant not entering appear- 
ance or having entered appearance not contesting. Obviously, in a suit filed under 
Order XX XVII in which leave to defend had not been granted there is no question 
of defendant entering appearance. He is in fact precluded from doing so. So the 
proviso would not apply and what would apply is the specific provision contained 
in rule 37 (f). The order of the learned Judge is set aside and his order, dated 
7th July, 1949, is restored. : l s 


K.S. , — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAMASWAMI. 


Nimmagadda Raghavalu and others - -a Petitioners.* > 


The Madras Gaming Act {III of 1936), sections 3, 5, 6 and g—Scope of—Gist of offence under section fice 
Legality of trial by Magistrate issuing warrent—Wrong description of premises in the warrant—Effect—W itnesses 
not at the: locality assisting at the search—Legality. 28% Ei 

Under section 3: of the Madras Gaming Act the element of profit or gain is an essential ingre- 
dient and when this is negatived by the evidence there is nothing to warrant a conviction under section 
g of the Act. i 


Section 5 of the Act does not require the Magistrate to record anywhere his reasons for believing 
any information the Police may have given him nor even the fact that he had reason to believe-that 
any place is used as a common gaming house. All that the section requires is that ‘the Magistrate 
shall have reason to believe and that ifhe has he can issue his warrant. 


Section 6 of the Act says that the instruments of gaming.and the persons found in- the place- 
searched under section 5 shall be evidence that such place is used as a common gaming house-and the 
persons found therein were there present for the purpose of gaming. It is only a piece of evidence 
in support of the prosecution for an orfence under section g but it is wrong to treat it as conclusive, 
evidence warranting a finding of guilty of the persons found therein without anything more. 

The words ‘ found gaming’ in section 9 have a wider meaning than ‘seen gaming’. The word 
‘found’ is more akin to the word ‘ ciscovered ’. ; 

Where there is no evidence that the house was one used as a place of public resort or one in which: 
a large number of persons were being invited habitually to congregate for the purpose of gaming or 
regarding the element of profit or gain which is an essential ingredient of the offence and the evidence 
is that gambling has taken place on ‘a festival day. the offence under section 9 of the Act is not, 
committed. ae 

When a Magistrate who issues the warrant also tries the case it depends upon the circtumstances 
of each case whether it would have been better if the case had been tried by another Magistrate. . 

Where there is reasonable explanation why witnesses at site wcre not employed, viz., on account 
of castemanship, ignorance, illiterate people, partisan witnesses who would not stick to the truth 
but are likely to be tampered with and-would resile and turn hostile, search with the aid of witnesses 
from more distant places is not illegal. = - . 

If the desription in the search warrant is otherwise adequate to identify the place without ambi- 
guity it is immaterial that the boundaries are not specified. 


Case-law reviewed. ‘a Se IR ant 
Petitions under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the order dated goth June, 
1951, and made in C. A. No. 67 of 1951 on the file of the Court of the Sub- 
Divisional Magistrate of Bandar (C.C. Nos. 70 to 76 of 1951, Stationary Sub-: 
Magistrate, Avanigadda). : 
* CrR.C. No. 1274 of 1951. a ee hes _ ‘gist July, 1952. 
(Cr.R.P. No. 1232 of 1951.) tke 


pais! . BOING. of aes Ro, ore cia Set S . £20) 
JIJ- RAGHAVALU, Jn re (Ramaswami, Fy. 687 
CA ‘Subramaniam. for Messrs Neti Subråmenyam and K. y. Narasimha Rao for Peti- 
tioners. a Ie Gok uc ays a 
The Public Prosecutor (V. T. Rangaswami Ayyangar) ‘on behalf of the State.. 
The Court made the following bat entS antec fae oe ~~ 
Orver.—This is a Criminal Revision Case filed against the conviction and ` 
sentence of the Petitioners in'C.’A. No. 67 of, 1951 on thé file of the Sub-Divisional 
Magistrate of Bandar confirming the conviction and sentence in C. C. Nos. 70.,to 
76 of 1951 on the file of the Stationary Sub-Magistrate, Avanigadda. oe 
' The facts are :— i 


On 12th January, 1951, the Sub-Inspector of Police of Avanigadda approached 
the Stationary Sub-Magistraté of Avanigadda with a requisition Ex. P-2 in which 
he stated that he had reliable information that gambling on a large scale ‘was going 
on in a common gaming house bearing-doar No. 21 /4,in the fourth ward of Avani- 
gadda belonging to Tangiralla Viswanadha Sastri and requested the issue tof 
a search warrant to enable tim to search the house. The Sub-Magistrate is stated 
to have put further questions also to the Sub-Inspector of Policé as would justify 
him to issue the warrant anc he is said -o have after satisfying himself, issued a 
search warrant Ex. D-1. This search warrant was issued on 12th January, 1951. | 
In pursuance of: this warrant on 14th January, 1951, the Sub-Inspector of Police : 
of Avanigadda accompanied by two Panchayatdars of whom one has been examined 
as P:W. 1, viz., J: D. Jacob, correspondent of the C. B. H. School, Avanigadda and 
another who ‘has not been examined, is sañ to have raided the place. The séven 
accused persons who are the seven petitioners before us are stated to’ havé ‘been 
found playing ‘cards for money in the house and the following were found by‘the 
Sub/Inspéctor and Jacob. . One.set of playing cards numbering 52, money amounting 
to Rs. 152-5-10, two bed lights, two torch lights and two mats; etc. ‘The Station 
House Officer arrested the seven accused and seized the above articles and money 


before the mediators and got a Panchayatnama Ex. P-1, written on the spot-and 
charge-sheeted the accused. ea 


The learned Stationary Sub-Magistrate’s judgment shows that: this case has 
been tried under the summors procedure because he writes in para. 2 of his judgment 
that when the accused were called on to explain after the substance of the accusation 
against them all were statec to them, they stated that that day: being’ the Sanka- 
ranthi festival day, Thangirala Anjaneya Sarma was performing Satyanarayana 
Vritam and that on invitation from him they all went to his house’ and that the 
house was not a common gaming house and that they did not gamble there. 


Gambling is not by itself an offence and it bécomes ‘one only when it takes 
places in a common gaming house or a public place, with the latter of which wë are 
not concerned here.. In order to’make’ out the offence three things must concur. 
First of all the gambling must be in a common gaming house. “ Gommon gaming 
house ” has been defined as meaning any house in which -cards are kept or used 
for the profit or gain of the person owning, occupying, ‘using. or keeping such-house 
whether by way of charge for the use.of instruments of gaming or of the house. 
The mere fact that occasionally: people used to play cards in a house and perhaps 
for money does'not necessarily make it a “ common gaming house.” ‘See Emperor 
v. Subramania}, The term “ common gaming house ” must at least imply ‘that 
the house was one used as a place of public resort and a common gaming: house is 
one in which a large number of persons are invited habitually to congregate for 
the purpose of gaming and it makes no difference that the house was not open to 
all persons who might be desrious of using the same for gaming, In re.: 
Krishnaswami Naidu®,  Secordly under ‘the definition of the common gaming house 
as defined in section 3 of the Madras Gaming Act the element of profit or gain is 
an essential ingredient and when this is negatived by the evidence in this case 


g 


1. (1934) 68 M.L.J. 421. 426. ee 3 ~ 
2. von 46 M.L.J. 309: LLR; 47 Mad. 
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there is nothing to warrant z ccnviction of the persons found in such a house-under 
section 9 of the said Act which postulates of course the position of persons found 
gaming or present for the purpose of gaming in a common gaming house, All 
that section 6 of thé Act says is that the instruments of gaming and the persons 
found in a place searched under section 5 shall be evidence that such. place is used 
as a common gaming house and that the persons found therein were there present 
for the purpose of gaming, although no play was actually seen by the Police Officer 
or any of his assistants.’ In ths connection, I may point out that it is unnecessary 
that. the Police Officer shouid see the persons in the act of gambling, The words 
“found gaming ” have a wider meaning than ‘seen gaming.’ The word ‘ found’ 
is more akin to the word ‘discovered’ in its nature and purpose and therefore 
if people are found by the polie in such circumstances that it is clear that when 
the police came upon the scene they were engaged in gaming the section applies ; 
see Ghanchandas v. Emperort. Tt is only a piece of evidence in support of the 
prosecution for an offence und=r section 9. But it would be wrong to treat it as 
conclusive evidence warranting a finding of guilty of the persons found therein 
without anything more; sse Satyanarayana, In re? I have already pointed out 
that the mere fact that occasiorally people used to play cards at a house and perhaps 
for money does not necessarily make it a common gaming house. This becomes 
all the more so when the day on which the play takes place is Sankaranthi or other 
festival day when by local custom people play cards. The presumption of gambling 
on Dewali day is not so strong as the gambling at other times; King Emperor v. 
Shanker Dayal’. A person simzly allowing the use of his house to gamblers during 
Diwali festival without any idea of demanding rent, etc., cannot be said to keep 
a common gaming house, “ai Narain v. Emperor*. Gambling in Diwali Day 
should not be considered to be an offence. Lachman v. Emperor*, where it was 
found that a certain number of Hindus were gambling in a house on a Satam day 
on which, accordingto the local customs Hindus used to gamble and that no non- 
Hindus were admitted to the p-emises, held that the presumption under section 7 
of the Bombay Gambling Act was sufficiently rebutted by the fact that it was the 
Satam day on which thè gambling was going on, Pabumal v. Emperor®. 


Therefore, we have to- ear in mind these three points when we examine the 
evidence in this case to find ot whether the offence had been made out. In this 
case none of the three conditions concur. First of all, there is no evidence what-so- 
ever that this house was one usd as a place of public resort or one in which a large 
number of persons were being invited habitually to congregate for the purpose of 
gaming. Secondly, there is nct a little. of evidence regarding the element of profit 
or gain which is an essential ngredient in the case. Thirdly, the gambling has 
taken place on Sankaranthi day and from the statement of the accused it would 
seem that on Sankaranthi day such gambling takes place in the houses. of friends 
and there is no evidence contra. Therefore, none of the essential ingredients which 
‘have to be made out for sustain:ng a conviction under section g of the Act have been 
made out in this case. - ‘ i 


The learned Advocate foz the accused has pressed four other points in this 
case which require consideration at our hands as they arise in this type of cases 
with monotonous regularity. The first point taken by him is that there is no 
evidence showing as to how the Magistrate satisfied himself that the place in question 
was a common gaming house before he issued the search warrant. It was held in 
Subramania Aiyar, In re’, that a search warrant issued by the Magistrate under 
section 5 of the Madras Gaming Act in the following terms : i 

“ whereas information has beea‘laid before me that certain premises are being used as a com- 
mon gaming house and gambling is aso going on there and it has been made to appear that a search 


of the premises is necessary I authotise you to search”, 
ne 
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and the'warrant was issued, on the basis-of a letter brought by the Sub-Inspector of 
Police and after examining that Sub-Inspector it was held that the warrant satisfied 
the provisions of. section 5-of the Gaming Act. -In Naranappayya, In re, it was 
pointed out that there is no prescribed form for watrant under section 5 and section 5 
does not require the. Magistrate to record anywhere his reasons for believing any 
information the police may have given him nor.even the fact that he had reason 
to believe that any place.is used as a commcn gaming house, and all that it requires 
is that the’ Magistrate shall have reason to believe and that if he has he can issue his 
‘warrant not in any particular form but his warrant giving authority to the police 
officer to do certain things. So point 1 fails. 


The second point is’ thet the Magistrate who issued the warrant is a person 
interested under section 556, Criminal Procedure Code and should not have tried 
this case. Section 556, Criminal Procedure Code, requires some thing more than 
the mere issue of a warrant by the Magistrate in order to be considered as a party 
or personally interested precluding him from hearing the case. In fact the expla- 
nation gives an example, viz. : 

“ A Judge or Magistrate shall not be deemed a party or personally interested, within the meaning 
of the section to or in any case by reason only that he is a Municipal Commissioner or otherwise con- 
cerned therein in a public capacity or by reason only -hat he has viewed the place in which an offence 


is alleged to have been committed or any other place in which any other-iransaction material to the 
Tase is alleged to have occurred and made an enquiry in connection with the case.” 


The illustration to the section states : 


“ A as Collector upon consideration of information furnished to him, directs the prosecution of 
B for a breach of the Excise Law. A is disqualified from trying this case as a Magistrate ”. 


` Therefore it depends upon the nature and extent of the enquiry made by the 
Magistrate before issuing the warrant as to whether he should or should not try 
the case. If the Magistrate has made an elaborate enquiry and had- come to 
express his opinion before the issue of the werrant and his warrant results therefrom, 
then his ‘own judicial consciznce should suzgest to him that he not being able to 
bring an open mind, should not try the case. This is the underlying reason in regard 
to the decisions in’ Khomchand y. Emperor? and Raja Ram v. Emperor®. In the former 
it was held that it-is ordinzrily undesirable that a Magistrate who believes that 
the information that a house has been used as.a public gaming house is credible 
should not try the case and in the latter, it was held that the Magistrate issuing 
the warrant may be examinsd by the accused as to the source of his information 
and the filling up of the warrant and such Magistrate should not try the case himself. 
See also Venkata Rao v. Empzror*. It all depends upon the circumstances of each 
case and in this case inasmuch as the Magistrate is said to have questioned the 
Sub-Inspector and elicited information to satisfy himself and then believed him 
and issued the warrant it would have been better if the case had been tried by 
another Magistrate. Records, however, da not show whether the Magistrate who 
issued the warrant was the Magistrate who tried this case, though it may be so 
because our Sub-Magistrates love to describe themselves in the third persons. The 
second point is not substantial. t 


The third point urged is that Exs. D-5 and D-6, give the house door No. 21/4 
as standing in the name of Tzgirala Kameswara Rao and not in the name of Vemani 
Subbamma as.contended by the prosecution and that Viswanadha Sastri has another 
house at Avanigadda. This point is without substance as on: evidence it has been- 
found that notwithstanding the omission in the warrant sufficient particulars have 
been given to identify that the house had keen rented and was being- occupied by 
Viswanadha Sastri. - In Emperor v. Vallibhai*, it was held ‘that‘if -a warrant wrongly 
described the property to be searched it is bad, but that.a description may . be 
good in part and bad in part and the Court may reject the bad part on the principle 
eS 
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of falsa._demonstratio. non, nozet,. Then in, Emperor,v. Radhey Lal}, it, was held that 


if. the description, in, , the-search warrant iş otherwise adequate to identify. the 
place without ambiguity, it is immaterial that the houndaries, are not specified: 
Point g. fails Goce ss wens, Glee O ee eat ga ae ea. Mae na ee 

_ The fourth. point is,that.the two mediators. are not.persons living in the.vicinity 
and that one.of them has noi.been examined. ..But this point is without any-substance ' 
because the search ,under,the. Gambling. Act.is not covered by -the provisions of 
section 103, Criminal:Procedure, Code. - Mahadeo Prasad v..Emperor®, Khilinda- Ram 
v.. Crown? and In,re Ram .Prasad.v..Ganesh, Prasad, Tambolt*.. ‘The search witnesses 
need not be residents of the locality and-,; they. need not. even be respectable. 
Such witnesses are not accomplices and their evidence does not require corroboration 
though it should be submitted 'to careful scrutiny. In re` Ram Prasadv. Ganesh ‘Prasad 
Tambolit:° The ‘search “uncer the ‘Gambling Act ‘cannot be’said to be’ vitiated 
on the ground that the-search witnesses live half a'mile away from the accused’s 
house. ` Mahateo Prasad: v. Empéror?. Absence of witnesses does not affect the 
admissibility but Only the wéight in regard to'searches ; Malak'Khan'v. The Emperor". 
Where there is reasonable explanation why witnesses at site were not émplo yed, 
vig, on account of castemanship, ignorance, illiterate people, partisan. witnesses, 
who would not stick-to.truta but-are likely to be. tampered. with and would resile 
and .turn hostile, etc., search with the aid of other witnesses from more distant 
places‘is not illegal. Bishnath Bai v. Rex®, Ippili Magatha v. Emperor? and? The 
State v. Simon’ Kaitan Fernandez. 


The fourth point also fails.’ 


The convictions and sentences are set aside and the accused ‘are acquitted 
and the fine amount, if any, collected from them will be refunded. «° 


ViPS. -* — a Accused acquitted . 
' IN THE HIGH COURT OF JUDICATURE AT MADRAS. ; 
, PREseNT Mr. ‘Justice SATYANARAYANA Rao anD. Mr. Justice RAGHAVA 
Rao. : fae Ses 
A. K: Gopalan - ~ : i oo ft “sy Petitioner.* 


Constitution of” India '(1950)- Art, 226—Subsequent order of detention noi brought to the notice of Court 
atthe time of delivery of judgment in a writ of habeas corpus questioning detention*under an earlier order— 
Re-arzest of detenue on such order—Miala fides of Government—Effect of the later order. - : 


“On 19th February the-Court reserved judgment in an application for writ of habeas corpus filed by 
the petitioner and on 22nd February, the Court delivered judgment making the rule nisi absolute. 
During this interval the Government and its legal advisers.had a confcrence wherein they.came to the 
conclusion that the’petitioner wou-d in all probability be released by the Court on account of a tech- 
nical defect in the form of the order-and ‘that if it was so a subsequent order of detention could be 
passed on account of the . .”.' . . > antecedents’ of the petitioner. The fact that such an order 
was infact passed was pot communicated to the learned Advocate-General or learned Public Prose- 
cutor and so was not brought to the notice of the Court at the time of delivery of thejudgment. Within 
a few minutes after the delivery of the judgment, the petitioner was re-arrested bythe Assistant Com- 
missioner of Police who had orde-s to ré-arrest. In fact, the subsequent order of re-atrest had not 
cured the technical defect on which the earlier judgment‘was ased. ' $ st ee 


Held, in the circumstances {per Salyanarayana Rao and ‘Raghava Rao, F7.) that-the subsequent 
order of the Government lacked bona fides: and that-therefore the rule nisi ‘should be made absolute 
and the petitioner set at liberty. . : Krat m 


Per Satyanarayana Rao, J.— The subsequent order not having been brought to the notice of the 
Court when the judgment was delivered on the earlier order, the order directing the, release of. the 
- petitioner on 22nd February aitoraatically discharged the first order of detention passed eatlier, on 
that date.- : ay ey yes Me he San Be ange he AS 
Pei Raghava Rab, 7.—Assutning that it was thé duty of the Government at the time of delivering 
judgment in the habeas corpits' application of the detenu to bring to the notice of ‘the Court all orders 
of detention.which might justify the.detention of the person’ whosé application for release was under 
i. LLR. (1938) AlL: 422 1 A...R,..1938,, All. 
252. 
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consideration. then .thẹre is no principle on which the.Government’s dereliction of duty in this fespect: 
of nullifying"the order for detentian whith had been made and not brought to the notice 


has the effect I 
of the Court." It is not à question of constructive ‘res judicata tior is it A matter of necessary impli- 
cation of the- judgment that” all-peior orders of detention-should-cease to operate thereafter. The 
judgment ‘can only.relate to the matters in fact brought to the notice of the Court. _...- a 
`} Petition under Article-226 of the Constitutidn’ of India and séction 491, Criminal 
Procedure Code, 1898; praying that in the ‘circumstances stated therein and in the 
affidavit filed th¢rewith, the High Court will be pleased to issue directions in thé 
nature ofa‘ habeas corpus fot production before the High Court, Madras, the person 
of A. K: Gopalan; a detenu-in'the Gentral Jail “at Cuddalore to be dealt with accord- 
ing to law and ‘direct that be be`set at liberty, > 7" o> E A : 
M. K. -Nambiar for Messrs. Row end Keddy for. Petitioner. te Bee 
The Advocate-General: (V. K. Thiruvenkatgchari) with-the Public . Prosecutor 
(V. T. Rangaswami Aiyangar) for the State. © ~. © A by w 


` Thé Order’ of the Court was made by’ 7 > 7 


_ Satyanarayana Rao, 7.—On the 22nd February, 1951, this Court directed that 
the petitioner should be set at liberty’ forthwith 2and_at that time the. petitioner 
was present in Court. We reserved judgment in--Crl..M. P., No. 153 of 1951 in 
which that order’ was made on, igth February; 1951.. According to a-note made 
by the Bench Clerk, the:delivery. of our judgment was completed on the 22nd Feb- 
ruary, 1951, at 11-40 aM. The petitioner then asked: us whether he was free to go. 
as the police officers were present in Court. © We then told him that he was.at liberty 
ta go wherever he pleased as he. became a ree citizen. The petitioner has filed 
an affidavit in support of this petition, which is also supported 'to.some extent by 
the affidavit filed by Mr. V. G.:Row, an acvocate of this Cotirt, who was advising 
thé pétitioner -in several prozęedings before this Court and .was present in Court. 
when Crl. M.P.No. 153 of-1951 was argued and when we pronounced judgment. 
on the, 22nd February, 1951. The events that transpired subsequently have been. 
narrated in these two affidavits and the faccs are not seriously controverted by the 
respondents. Immediately after our order was pronounced the petitioner, along with 
his advocate, Mr. V. G. Row, went, out of the Court hall with the intention of pro- 
ceeding to the office of the advocaté in the Andhra Insurance Buildings,in Thambu 
Chetti Street, Madras. After- they proceeded about ten yards from the gate of 
the High Court two C. I. D. officers who followed them from the High Court told - 
the petitioner that he was under arrest as there was ‘an order of detention against 
him. ‘This happened within five minutes after our’ judgment was pronounced: 
At the time of the arrest, the petitioner was not shown the order of detention but 
was taken in a car to the offite of the Commissioner of ‘Police, Egmore, Madras: 
In the car‘the order was shown to the pettioner. He was taken to the office of 
the Commissioner of Police and the order. of detention was served on him at the 
office of the Commissioner at about 12-30 P.M. He was thereafter taken to the 


g 


permission tọ argue 
, was, taken, up | for., 


consideration: oñ“that day. We admitted the petition after hearing arguments and ` 


final disposal on 5th,’ 
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Two counter affidavits were filed on behalf of the respondents one by the 
Deputy Secretary to Government, Public Department and the other by the Assis- 
tant Commissioner of - Police, Intelligence Section, ‘Madras City Police. The 
Assistant Commissioner in his affidavit states that he was present in the High 
Court when the order releasing the petitioner was pronounced: by this Court and 
under instructions of the Superintendent of Police, Special Branch, G.I.D., he 
arrested the petitioner in pursuance of an order of detention, a copy of which, 
intended to be served on the petitioner was presumably in his poss¢ssion and custody 
at that time for he admits in the-affidavit that after he got into the car along with 
the petitioner after arresting him, he showed the order to the petitioner. From 
this affidavit, it is a legitimete inference to draw that the order of detention which 
is now questioned in these proceedings, bearing date 22nd February, 1951, was 
made. before’ we pronounced our judgment on that date. This fact is admitted 
in the further affidavit filed on 14th March, 1951, by the Deputy Secretary. This 
fact was not disputed and indeed, it could not be disputed. The Deputy Secretary, 
in his long counter affidav:t, states the circumstances under which the order of 
detention was passed on 222d February, 1951. It would be convenient to quote 
his own language relating t> this matter. He says in paragraph 2: 

“The petitioner had moved the High Court in Crl. M.P. No. 153 of 1951 for writ of habeas 
corpus challenging the legality of his detention, his main contention being that the order passed by 
the Government under section 12 (2) of the Preventive Detention Act, 1950, continuing his detention 
under the said Act did not specify the period of his detention. After the arguments in the case were 
over, the Government were informed by their legal advisers that the petitioner would, in all proba- 
bility, be released hy the High Court on that technical contention. . In view of the petitioner’s ante- 
cedents and his violent nature as manifested by bim in his activities both when he was at large and 
when he was inside'the jail, the Government were satisfied that in the event of his being released 
by the High Court, the petitioner would go underground at once and carry on subversive activities 
prejudicial to the security of the State and the maintenance of public order. Immediate action was 
therefore called for ; and after fuil consultation with their legal advisers the Government issued a 
fresh order of detention under the Preventive Detention Act, 1950, on 22nd February, 1951.” 

After we reserved judgment in this case, in view of certain events which happened 
in Court, it became necessary to direct the Deputy Secretary to give particulars 
in an affidavit on two questions : : 

1. ‘Who the legal advisers were that were consulte 1 and were referred to 
in paragraph (2) of the counter affidavit ; E 

2. The reason why tke fact that an order of detention which was made 
before we pronounced the jadgment was not communicated to the legal adviser, 
ie the learned Accountant-General who was present in court when we 
pronounced our judgment.” f 
These particulars have beer. given by the Deputy Secretary and he states in the 
affidavit now filed as follows : 

“+. Tn connection with the reference to “ Consultation with the Legal Advisers of the Govern- 
ment” in paragraph 2 of my original affidavit, the legal Advisers referred to, and, who were consulted, 
-were the learned Advocate-General, the learned Public Prosecutor, and the Secretary to the Govern- 
ment of Madras in the- Legal Dedartment.” 3 

2. On 22nd February, 1951, the order of detention was passed at 10-30 A.M. and it did not at all 
occur to Government then that it was necessary to communicate the fact of making the order to the 
learned Advocate-General or the Public Prosecutor.” i 

In the counter affidavit, the Deputy Secretary denies also the allegation made 
by the petitioner that the detention order was passed by the Government mala fide 
in order to flout the orders of the High Court and asserts that it was passed solely 
with a view. to prevent the petitioner from acting in a manner prejudicial to. the 
security of the State and the maintenance of public order. After setting out fully 
the state of affairs existing on 22nd February, 1951, before the Government passed 
the order, the rest of the affidavit sets out the long history of the petitioner’s detention 
in‘custody for,one reason or another from 1947. The grounds of detention communi- 
‘cated to the petitioner on 24th February, 1951, are substantially the same grounds 
on which the previous: order of detention was made. As the learned counsel for 
the petitioner finally confined his arguments to the question whether the order of 
detention was bona fide or not, it is unnecessary to advert-to the other allegations 


in the counter affidavit or to the grounds of detention. 
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‘At the outset, no doubt, learned counsel for the petitioner attacked some of 
the provisions of the Amending Act of 1951 as. being ultra vires on the ground that 
they infringed the provisions .of sub-clause (7). of Article 22 of the Constitution ; 
but he later abandoned that contention. The learned ‘Advocate-General also 
stated that-he is not going to ‘rely upon the frst order of detention read with Act IV 
of 1951 in this proceeding to justify the legality of the order of detention which is 
now challenged. “The. point ‘for, consideration in these’ proceedings, therefore, is 
whether the. order. of detention made by the Government on the 22nd February, 
was abona fide one and whether the order cf release passed by this Court on 22nd ' 
February, 1951, does not affect the legality of the fresh order of deterition made 
on the same day before our judgment was pronounced and it does not in our judg- | 
ment automatically terminate the fresh order of detention as well. 


That an order of detention passed under the law relating to preventive deten- 
tion ‘can be challenged on thé ground that- there is lack of bona fides on the part of 
the authority exercising the statutory power is established by the Full Bench deci- 
sion in Varayanaswamt v. Inspector of Policet, and is stated as proposition (c) at page 427 
by the learned Chief Justice and at page 454 by Govindarajachari, J. A statutory 
authority, it is established law, must always be exercised honestly and without 
fraud, or ‘malice. This view is based upor the observations in Liversidge’s. case*, 
Greene’s case? and Sibnath Barerji’s case*, and Halliday’s case’. See also the obser- 
vations of ‘Viswanatha’ Sastri, J., in Mani v.: District Magistrate; Mathurai*®, where 
the point was considered by the learned Judge. The power, therefore, should be 
exercised bona fide and it shocld not be'a fraudulent or colourable exercise of the. 
power and the power conferred under the Act should not be abused with a view 
to gain an ulterior object ; in other words, it’should not be a mala fide: exercise of 
the power. It may not be possible to state when and under what circumstances, 
it can be inferred that the power. was exercised mala fide. In ‘my ‘opinion, it is a 
question to be decided according to the circumstances of each: case and no hard 
and fast rule can be laid down. 

The practice in England i in matters EN to habeas ‘corpus’ ‘seems to be that 
when a ule nisi is issued, a return is made containing a copy of all the causes ofthe: 
prisoner’s detention. It should also state the facts relied on as constituting a valid - 
ground for detention ‘of the person allegec to have been illegally. detained. It 
is open, if sufficient ground is shown to amerd or substitute another return by leave 
of the Court or Judge. The following passage at page 737, paragraph ' 1258 of 
Halsbury’s Laws of England, Hailsham Edr., Vol. g, may be quoted : 

‘A prisoner who has been discharged from illegal custody" on habeas corpus cannot be again im- 
prisoned or committed for or in respect of the same offence } but is not privileged from being imime- 
diately re-arrested on criminal process in relation‘to ome matter‘other than that in respect of which 
he has.been. discharged, though he is privileged from. re-arrest. on. civil proces whilst returning to, 
his place of abode from the Court discharging him.” | 
All this applies to a warrant. issued to arrest the person after an ‘order of. discharge. 
was made. by the Court. .An order of detention. passed when the judgment in. an 
application for habeas -corpus was pending, stands ọn. a `different footing. I. shall 
presently consider the effect of the order of release on the fresh order of Aeration 
made on the same day. . 4 

Is-the-contention of the Petitioner that the order lacks fiona fides Pere was made. 
with the intention of flouting zhe order of this Court and disobeying it well founded ?:, 
The situation at the-time the order was made by the.Government, was, they were 
uncertain about our decision and even if they: gathered that. our decision was going. 
to be against them, they could'not be. certain about the ground or grounds on which, 
our jūdgment: was going-to be rested.: A perusal: of-the judgment in-Crl.M.P. No. 
153- of 1951 would indicate .zhat- arguments .before us: in „that .petitiop. covered @ 
Wiese grounds, :The-validity: of the sone to sustain .the order-‘of, detention, the. 
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‘power of this Court to consicer the matter afresh in view of the‘ordér of-the Supreme 
Court, were all’matters, which were:debated before’us and on which we took time 
to consider our judgment. There. was also- the additional argument that siñce 
the decision of the ‘Supreme Court dismissing his petition-in September last, fresh 
circurhstances had: arisen. and’ that we wére'not précluded: ‘from’ tonsidéring’ the 
legality of the ordér of detention. It was therefore inipossiblé for: any person to 
have made up his mind regarding the basis of our judgment. According to the 
counter affidavit of the Deputy’Secreiary, even the legal advisors of the Government 
did not definitely assure them -hat the order of this Court is-going to’ be rested’on 
a- technical ground that the detention was illegal as the period’ of detention “was 
not specified'in the-order. All that the ‘legal advisers stated- to the Government, 
according to this counter ‘affidavit, was that in all probability the petitioner would be 
released on the technical contention. That does not exclude the possibility. of the 
order of detention being set aside by us on all or any of the, grounds that have been 
urged before us.. Was there ‘then any basis for the Government to make-up its 
mind that our judgment was going to be rested on technical grounds and that 
therefore they would be enti-lec to pass a fresh order of detention as.there was going 
to be no pronouncement by this Court on the. legality.of the grounds or on the 
question whether there was fresh materia] or change in situation which warranted 
the release of the detenu? Without, actually seeing the judgment, or hearing it, 
it was impossible, in my opmicn for any person much less:the legal advisers, of the 
Government or even the Government, to. have. made up its mind, regarding the 
grounds on which we were. going. to set aside the order of detention even if it was 
evident that we Were going to’set it aside: It does not stop there. „Having made 
the order, they have commuricated.it`to the Superintendent of Police, Special 
Branch, : C.I.D., who. in_his turn issued instructions, even, before our judgment 
was pronounced to the Assistant Commissioner, to arrest the petitioner, in pursuance 
of the order of detention which can only mean that if we should release the petitioner, 
he should immediately be ze-arrested. This circumstance is beyond doubt as ‘is 
clear from the affidavit of the Assistant Commissioner of Police itself. He stated 
in clear unambiguous terms that he had réceived instructions from the Superin- 
tendent of“Police, which‘must only mean before he came to the High Court as he 
admits hé.was present in the High” Court when the ‘order was pronounced by this 
Court and’ what ‘is more, he had in his pocket at’the time a fresh order of detention. 
The stage ‘therefore was’set fo- ‘thé arrest’ of the petitioner immediately after‘our 
order of releasé was proncinced and’ he was sèt at liberty.“ What is the justifi-” 
cation for these preparations and ‘for this order of deténtion after taking legal advice? 
It can only be, to flout the ordér of this Court, if it should go against them and to 
disobey it by arresting the petitioner before he enjoyed freedom ‘for a few minutes. 
The reason urged-for, making the order is that-in the event of the petitioner. being 
released by the High Court, he would go underground at once and carry on sub- 
versive: activities: prejudicial to- the’-security ‘of the State-and maintenance of, 
public-order~ Itz‘ therefore, aecording to ‘the affidavit, called’for immediate action 
by.passing -an-ordervof' detention: -The affidavit also says that the-detenu would 
go underground thereby scegesting.that the moment-he steps out of the-cormpound 
of the High Court, he is a danger to the public order and to the security of the State 
and-that it would be.almost impossible to re-arrest him and. that the Government 
were certain that he would carry.on subversive activities prejudicial to the security 
of the Staté and the maintenance, of. public order,.. It is rather difficult to accept 
this as. a. reason justifying ‘tie.-conduct.of the Government in making. an,-order. of 
detention with ‘such haste oa that day and-making, arrangements to re-arrest him 
immediately after the judgment .was.pronounced. Suppose the petitioner.goes to 
his own district or to.some-other-part of the-State, was it impossible for the- Govern- 
ment. with:-its -police,.. regular and special, and.its.C.I.D.,. establishment. to -have 
traced-and-arrested-a-singleindividuaLif-he-is -going-to be a danger to the State? 
Does.it meañ that as against this ‘one man,,.the entire-establishment of the police 
would, be- impotent, and -incapable of tracing him out and arresting 'him:? - Did 
the situation really demand that he ghould not be allowed to enjoy freedom even 
for a few minutes? Even :f itis assumed that the situation was ‘so precarious 
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and dangerous were ‘there’nct other. methocs ‘of catching him and depriving him ‘of 
his freedom? © ee eme a T oe e P Da enye Pa bebe Oar T 
vta e a’ Yo orgao’ : 7 eh a ee e OTe Da’ TE 
. ., And: was it neçessary to:makè an-order,of detention, almost suggesting that 
whateyer the order'of the .Eigh..Court my: be “they. were. going to: circumvent it 
by their. order. of: detention ‚passed and- kept ready.” .-If,.as-was strenuously con- 
tended on, behalf of, the Government by the ‘earned Advocate-General, the Govern- 
ment acted in a.perfectly, legal,and constitucional.manner and. really felt. that there 
‘was a serious danger to.the State of Madras by the release of this man_by the. High 
Court, why was not, the fact:-that,a fresh o-der of detention was made, brought to 
our notice at least on the day-on which we pronounced our judgment. The affidavit 
of the Deputy Secretary, dated the.14th-Ma-ch, 1951, states that the order of deten- 
tion was passed. at 10-30, AM., on. the 22nd February,.1951. - This.order was issued, 
as stated in, the counter. affidavit;..after ful consultation with their legal advisers, 
viz., the learned .Advocate-General,. the learned Public. Prosecutor and the Secretary 
to the Government of Madrasin the Legal Department. . At the time we pronounced 
our judgment on. that day, the. Assistant Commissioner of Police. was present in 
Court with instructions from, the, Superinteadent of Police, Special Branch, C.I.D., 
Madras, to arrest the petitioner in.pursuence.of the. order ‘of detention after his 
release.. We, proceeded to. deliver the judgment at. about 10:50 a.m. ‘The Assis- 
tant Commissioner .of Police, was.in Court by that. time, -if:not earlier. Between 
the time of the passing of the order, at 10-30 A.M., and his presence.in Court, he had 
received instructions from the Superintendent. of Police, Special: Branch,- C.I.D., 
„to arrest the petitioner in pursuance of an.order-of detention which he must have, 
come into possession .by then as he showed it to.the petitioner-when he was in the 
car. The. order actually. served on. the. petitioner, which was produced in Court 
shows: that it was communicated, among:.cthers to the Superintendent of Police, 
Special Branch, .C.I.D., Madras. So within fifteen -minutes. time, the order was 
communicated to the Superintendent of Pclice with a copy and he issued instruc- 
tions after sending a copy of the order of Cetention.to,the Assistant Commissioner 
to arrest the petitioner after release. The cuick movement of these events within.a 
very short interval of fifteen minutes indicztes that:the -Governnient moved in-the 
matter with surprising alacrity to give effect to the order of detention. Be that as it 
may, the order was undoubtedly. within the knowledge ,of the Deputy Secretary 
and the Assistant Commissicner of Police, the latter of- whom was actually’ present 
in Court yet no steps were taken, to bring. the order to the notice,of.this Court and 
according to the affdavit of the Deputy. Secretary dated 14th:March, -1951,.it did 
not occur to the Government then that it-was necessary to-commiunicate the-fact of 
making the order to the learned Advocate-General’or thé Public Prosecutor.“ , This is 
really an, unconvincing’ explanation. _ In view of the affidavit; now filed by the 
Deputy Secretary it may -be. taken -that.the. order of detention. actually . passed, 
t.e., the fair-order was not communicated to~the Advocate-General on that day. 
‘The counter affidavit originally filed and now amplified’ éstablishés' that the fresh y 
order of détention was issuec by the Goverrment “ after füll consultation with their 
legal advisers,” viz., the learned Advacate-General, the learned Pyblic, Prosecutor, 
and the Secretary to the Government of. Madras in the Legal Department. The 
consultation .cauld. only haye been whether it: was proper for the Government to 
‘make a fresh order, particularly in yiew of the fact that our judgment was pending. 
The propriety. to, bê considered, could only be with reference to the situation going 
to. be created if we were to direct ‘the release of the petitioner by our judgment. 
They had no definite.kr owledge that our judgment was going to be based. upon any 
particular, view. Whatever other , questions may be that would,have. received 
attention at that. consultation the ‘Government and Jits legal adyisers must have 
weighed and considered the propriety, of paszing a fresh order so as.in effect to.prevent 
the operation of our, judgment. ., Whether tke arrest could be made within or outside 
‘the ‘premises of the High.C ayrt must. also have received attention. , It was a “full 
consultation-” in the PEER A all aspects of the various- questions were: discussed 
and considered and it was :then, determined that a fresh order of detention.should 
issue. It must have been a conference of zhe officials of the Government:and the. 
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legal’ advisers. “All of ‘then.’ must have put their heads together to decide the 
difficult question of the propriety of issuing a fresh order and its terms ‘and the 
manner and mode of giving =ffect to it. Though the fair copy of the order and its 
issue to the police was not within the knowledge of the. Advocate-General, in view 
of the categorical statement af the Deputy Secretary in the affidavit, it is obvious - 
that the legal advisers were aware .of the fact that the Government had made up 
their thier minds to issue a fresh, order of detention. , What -remained to be done 
was merely the formal act of issuing a fair order. The distinction between knowledge 
of the decision reached by tae Government in consultation with the legal advisers 

and the knowledge of the existence. of a fair order is not very much. It should 
` have at least put the legal advisers on enquiry to ascertain whether the decision 
reached sometime. that day to issue a fresh order of detention so as to prevent 
practically giving effect to our order of release took the shape of a fair order or not. 
The omission by the Government to bring to our notice the fresh order passed after 
due deliberation on that day prior,to the delivery of our judgment which was 
communicated even to the.police to put.it into effect is a serious circumstance 
reflecting upon. the bona fides of the Government in making the order.- It was 
contended that the,Government had discretion under the statute to make a fresh: 
order of detention and this pcwer could be exercised validly by them. To a;situation 
where there is a conflict between the exercise of the power by the Government and 
by the, Judiciary, the law stated by Sir George Farewellin the judgment of the Privy 
Council in the Eastern Trust Co..v. Makenzie, Hane.& Co., Ltd.1, applies. It was a 
case in which when a person was restrained by Court from receiving certain monies 
from the Government, received the money from the Government notwithstanding’ 
the order of the Court.and tae Government claimed that they were entitled to pay 
the amount as they were given such a power over the subject-matter by the legis- 
lature and that the Court had no ground for interfering at all directly or indirectly ` 
with the exercise of such a discretion by the executive. At page 759, Sir George’ 
Farewell observes : E / 

“If it was the case of a private individual, he would be clearly liable to make good the wrongful 
payment and to purge his contem>t. In the case of the Crown there is no ground for Idington, J.’s 
proposition that the Government may fairly say that they were given such power by the Legislature 
over the subject-matter and that th2 Courts have no ground for interfering at all, directly or indirectly, 
with the exercise of such a discretion. There is nothing on which to found the existence of the alleged 


discretion or to support a decision which pronounced: the Executive Government free to dispose of 
money the right to which is sub-judice inter partes and held in medio by the order of the Court. 


The second point taken by Idington, J., is equally untenable and even more important. The 
non-existence of any right to bring the Crown into Court, such as exists in England by petition of right, 
and in many of the colonies by the eppointment of an officer to sue and be sued on behalf of the Crown, 
does not give the Crown immuinity from all law, or authorise the interference by the Crown with 
private right at its own mere will. There is a well-established practice in England in certain cases _ 
where no petition of right will lie, ander which the Crown can be sued by the Attorney-General and 
a declaratory order obtained, as has been recently explained by. the Court of Appeal in England, in 
Dysor v. Attorney-General®,.and in Burghes v. Attorney-General®, It is the duty of the Crown and of every branch 
of the executive to abide by and obey the law. Jf there is any difficulty in ascertaining it the courts are open to the 
Crown to sue, and it is the duty of the Executive in cases of doubt to ascertain the law, in order to obey it, not to 
disregard it. (The italics are mine). ` oe ; 

If, as is now contended, the situation was such that the detenu, the petitioner, was 
a dangerous communist and should not be allowed to be set at liberty, if we were 
to’ reach the conclusion in Dur judgment that the prior order of detention was 
defective only on a technical ground, it was open to the Government, as pointed out 
by Farwell, J., in the passage underlined above, to state frankly: to this Court, imme- 
diately after the judgment was pronounced that in view: of the imperative necessity 
and immediate danger to the State,.its security and’ peace-and in view of our judg- 
ment not based-on merits, but only on a technical point, that.they propose to pass a 
fresh order of detention and that to meet such a contingency they had prepared 
one and wished to proceed ‘tc-arrest the petitioner in pursuance of that order.. The 
Government is as much bound to obey the law as an ordinary ‘citizen and show 
respect to the law. In view of the circumstances considered above which speak for 
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themselves; it is in my opinion clear that the fresh order of détention lacks bond fides. 
I regret the ‘conclusion but tke facts leave nc option. ‘ E ae AEN ae 
I adopt ini this connection the language of Desai, J., in Hirji Shivram Vyas v. 

The Commissioner of Police}, where the learned Judge observed in a similar situation >" 
`“ Where theni.a situation arises which lends itself to the Construction that the action of the police 


commissioner is an attempt to supersede the order ofthe Magistrate, Courts of justice must be vigilant 

to see that justice is not brought mto ridicule and rendered impotent and that a tendency towards 

autocracy does not prevail in the minds of the representatives of democracy.” ' a 

To similar effect are the observations of Das, J., in Subodh Singh v. Province of Bihar®, 

where under somewhat anal>gous circumstances, the learned Judge observed: : 
, “Even if there were any practical difficulties, they cannot override the law ; nor can they over- 

ride the basic principle of the libe=ty of the subject on which the ordered progress ofsociety and the 

State depends. I consider it necessary that it should be made clear once for all that no officer can 


flout or disobey the order of this Court for the release of a prisoner, If any officer, however highly 
placed he may be, does so intenticnally, he does sò at his’ peril.” ' E ian: 


With great respect to the learned Judges af the Bombay and Patna High Courts, 
T have no hesitation in aczepting. these pronouncements. It must be. observed, 
as I observed during the course of the arguments, ‘that this Court: is not concerned. 
with persons or personalities and has to administer justice ‘according to law without 
consideration of the character of the person who invokes our jurisdiction and if he is 
entitled to his liberty under the law, it should not be denied to him on a consideration 
of expediency. The Judiciary is after all aiiother limb of the same Government 
and it is as much thé duty of the Executive as that of anybody else, to maintain the ° 
dignity of this Court ‘and tc see that its prestige’ is not lowered in the eyes of the 
public. The situation on the facts of this casé, is certainly regrettable, but it cannot 
be helped. ` apes id i 

The Patna High Court in Subodh Singh v. Province of Bihar? has taken the view 
that when the Court is called upon to exercise its jurisdiction under section 491, 
Criminal Procedure Code, it is not restricted to a consideration of the validity of 
the order of detention which was the subject-matter of the petition but if subsequently 
before the judgment was pronounced, ancther order of detention was made, the 
validity of that also can be considered. ‘This view is based on the decision of the 
Federal -Court in Basanta Chandra Ghose v. King-Emperor3, where it was pointed out 
that the analogy of civil proceedings in which the rights of parties have ordinarily 
to be ascertained as on the date of the institution of the proceedings cannot be 
invoked in habeas corpus proceedings. It is open to the Court in such a ‘proceeding 
to consider if there was a valid order which came into existence later directing the 
detention and decline to relsase ` the person ‘even if the earlier order ‘was invalid. 
If, however, ‘the Government did‘not disclose the existence of such an order and’ 
allowed the judgment of the Court directing the release of the détent to be pro-: 
nounced, the sécond' or the “resi order of cetention’ would also automiatically ‘cease 
to have operation. ‘As pointéd out, if once a return tothe writ is made it is'a recog=- 
nised practicé of the Courts in England to permit an amendment of the return or a 
substitution of the return by ‘leave’ ‘of the: Court: It’ was pérfectly ‘open ‘to ‘the’ 
Provincial Government ‘to have pleaded ‘evén’ before we pronounéed thé judgment’ 
that there was a subsequent order of-detention ‘passed by the ‘Government’ which is’ 
not vitiated by’ the defect of not ‘stating the period of‘detention: But it has not’ doné 
so. We are“concetnéd'in'a writ of habeas corpus with the justification’ for the détéen-- 
tion. ‘The justification may bé' based upon ari order originally’ passed‘or an order 
which was siibsequently made and’ brought to the notice ‘of the’Court. But ‘the 
essence of the matter’is that'if an order came into existence’ before ‘the' judgment is’ 
pronounced, it is thé’duty of the Governnient to”bring it to'the riotice'of the’ Court: 
If the Government does not produce it and does ‘not seek to justify the détention 
on that ground, the fault is.that of the Government-and they: must thank themselves 
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for their default:- It-is not open to the Government thereafter to put forward the 
fresh order of detention for arresting and detaining the person if the judgment is 
pronounced. «As observed by the learned. Judge, Das, J., in Subodh Singh.v. Province 
of Bihar! : | Nts oe : gs oe Y 

“I am clearly of the view that it was the duty. of the Provincial Government.to bring to th 


notice of this Court all orders of detention which might justify the detention of the person whose 
application for release was being considered by this Court on 7th October, 1948.” 


In an earlier part of the judgment, the learned Judge stated : 


x f 
‘n a 


eyf the Provincial Govérnment have a second order of detention, which would justify the detention 
of the prisoner; it is clearly the duty of the Provincial Government to bring forward’ that order to the. 
notice of the Court.” | > x - : 


Of course, these observations are confined to antecédent orders of detention passed 
before an order of discharge made by the Court but not to orders of detention passed 
on a later date. I do not see any reason nor is-any sufficient ground urged for not 
accepting the principle of that decision and apply it to the present case. In view of 
this decision it follows that apart from the question of the mala fide nature of the order, 
our-order directing the release of the petitioner on the 22nd February, 1951, auto- 
matically discharged the’ fresh order of detention passed earlier on that day. For 
these reasons, I am of opinion that the rule nisi must be’made absolute and the 
petitioner should be set at liberty forthwith, ° 0 %0 a7 a a 
- Raghava Rao, 7.—This case-has raised rather embarrassing questions for. argu- 
- ment of the learned -Advocate-General and: rather, far-reaching issues -for deter- 
mination of. the: Gourt.. The material facts have been stated in full and, with 
respect, correct detail. by-my learned brother and -need not’ be repeated by me. 
They are by. no means complicated and are more or less even beyond the-pale of 
‘controversy. The difficulty involved in.the case which I have rather keenly and 
anxiously felt is as to, the inferences from them so far as such inferences are pertinent , 
to the decision of some of the questions debated. The difficulty has only. stood 
aggravated and not lightened because of the psychological-considerations on which 
the inferences are in rerum naturaé dependent. An analysis and_ascertainment 
of the motives at the basis of individual conduct is a task hard enough, for not even 
the devil can dive into the mind of man. Harder still must of course be an analysis 
and ascertainment of the motive springs of action of that theoretically abstract but 
practically concrete, corporate body known as the Goverriment which is the supreme 
executive of any State functioning through its many officers in its many departments 
of activity. ol) oe ete: Fag ee og ee l 
Before-I proceed to deal-with the questions arising for decision, I must express 
my. genuine appreciation of the commendable restraint and sobriety with which 
the learned Advocate-General, who was-called upon; on the very second day of his 
assumption of office, to-deal with a case of this complex kind; has conducted himself 
throughout. the argument, with due regard to his dual position as the accredited 
head of a. Bar responsible ir. the matter of its conduct to this Court, as the highest 
Court of the Province, who is required generally to accept with respect any remark 
emanating from this-Bench right or wrong, and as the accredited champion of the 
highest official. rank .of:the powers -and privileges: of the Government who is some- 
times called‘upon'to press and stress such powers and privileges if somewhat unduly. 
I must.also declare, ‘to all whom.sit may concern, that the judgment of this Court 
even: on such delicate questions. as-arise here shall. never issue except in accordance 
with-the oath of our high office, that is, except in a true spirit’ of faith and allegiance 
to:the Constitutionand its laws which-we have to uphold and in performance.of 
our duties to the best: of our.ability, knowledge and judgment, without fedr-or favour, 
all-will or affection.: -- 6-5 - 7 - an S 7 
Mr..Nambiar for thé petitioner has raised as many as five points for our consi- 
deration which, according to his formulation, are as follows:— ` 
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ase :(1)-That the: order of detention. now challenged must ‘be treated as void 
4b initio because it' was interided ‘to flout otir decision in Crl.M.P. No: 153 of 1951. 

~= 7 (2) That’ the order *s invalid because’ it’ contravenes the provisions of the 
Constitution which ensure for the High Court its power to issue the writ of habeas 
corpus.” eee, Pa Sooo fae to. sae 2 ned LS pR Fa . ; 


. = + (3) ‘That the Government in issuing the order acted mala Jide, that is, without 
the proper kind of satisfaction ‘under the relevant statute (Central Act IV of 1951) 
and that, therefore, the order is liable to be quashed by-us. a 


< (4) That there was’ no service of the ordet on the’ petitioner simultaneously 
with his arrest and that the arrest is, therefore, illégal. i E 
- (5) That section 12,(1) of the Amending Act (Central Act IV of 1951) is 
ulira vires and that, therefore, the order of detention- based. upon it is lacking in 
validity.: .- Beg EE SET ea ds Ge ohn Pa ae ; de 
This last contention although persisted in fo- the better part of a whole day was even- 
tually abandoned by the learned counsel forthe petitioner: ‘We are not therefore 
called upon to pronounce upon the validity of the contention. Nor are we called upon 
seriously to notice the fourta point raised before us. Non-service of the detention 
order simultaneously with, the arrest. does not necessarily render the. arrest illegal. 
It is all a question of substance, whether. subsequent, service is or is not. sufficient 
compliance with law. In the present case there was. no-such long or even seriously 
noticeable. interval between the actual arrest and the exhibition.of the order to the 
petitioner in the van.as-may nullify the process of the-Government. . It thus remains 
for me. to deal.only with the three other-pomts. It may,be mentioned at the outset 
that. the first.and third poirts.are allied tc`each other in the sense. that if we hold 
in favour of the first,..we must necessarily hold in favour of the third. The con- 
tention of the learned counsel on these poirts comes to this : that.the conduct of the 
Government and its officers in promulgating this order of.detention was, inspired 
by malice and, stands thereby vitiated. Malice in law, generally can mean nothing 
more than an intention. to.irjure another by doing an act in disregard of the latter’s 
right, wrongfully and wilfully; without reasonable and probable cause. It does 
not -necessarily mean perscnal ill-feeling or.. spite,, Further. “ mala fides”. and 
“ malice * in relation to the contention before me are cognate. terms expressive 
of the legal idea of an inten-ion:on the part of the Government to, misuse or abuse 
the. power vested in it and not. necessarily connotative of, moral turpitude on the 
part of.the Government or-of anybody. connected..with it. Mr.. Nambiar could 
not,-and did not, seriously suggest any kind of personal ill-feeling or spite between 
any officer of the Government.and his cliect, . He did not, and could not, therefore 
frame his- contention as.on the basis of arything more than an ulterior intention 
on the part of the Government to somehow flout our order in Crl.M.P. No. 153 of 
1951. That.if such circumvention -were made, out the order of. detention. must 
be held to be Jackitig in the-satisfaction on the part.of the Government’ requisite 
under the:Statute, cannot-be seriously: dispated... It is.open to.the, detenu as held 
in: Basanta Chandra ‘Ghose v.-King-Emperor’ to, show that. the order was a.fraudulent - 
exercise of the power vested in the Goverament, .'The, burden of showing that is 
on-him and.he can only sustain the burden by successfully rebutting the presumption 
of. bona fides on the part of the Government... fs gee o sxe 


, >» 
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_ "This Bench had“ occasisn-recéntly in. App:"'No:"1g ‘of 1948 to>consider want - 
of bona ‘fides. ‘alléged in ‘relation to’ a power vésted in*the Government” to “acquire 
property under the Land Acquisition ‘Act I had occasion thènto` observe ‘as 
follows referring to the relevant passages-in Lord? Halsbuty’s Laws of Eiigland; ‘and 
Edition’: = O a Oe Ce MER te nee Tae sr ce rps 
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.. _ “ As to the lay on the matter, I wish to niaké’ ic cléar that, as I apprehénd it, in the ‘case of frau- 

dulent execution of a statutory power as in the case of fraudu ent execution of a power to appoint 
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under a deed or. will or of:any commen law power, the fraud-does not, necessarily imply any moral 
turpitude ; but consists in the exercise of the power, for purposes foreign to those for which it is in law 
intended: Persons exercising such a power cannot be held responsible and thé’éxercise of such power 
by them cannot be held invalid except on proof of mala fides or indirect motive or of some improper 
conduct materially affecting such exercise,” l EE M A ae E ; 
Applying these tests of irrelevant purpose, indirect motive and improper conduct 


to the situation with which we are concerned, what we are called upon to decide - 


is:firstly, whether thé purpose for which’ the-power has been exercised by the Govern- 
ment is such-irrelevant purpose and secondly, whether the motives which actuated 
the Government in making the order are such indirect motives, and thirdly whether. 


there is improper, conduct cf the Government proved,, materially affecting the - 
: . boy ‘ -4 


exercise of the power. l Sa , 

The purpose of the arrest is said to be the prevention of activities prejudicial 
to the security of the State cn the part of the petitioner. Since the soundness of 
the grounds of detention wag nct pronounced upon by us ir our judgment in Crl: 
M. P. No. 153 of 1951, and Aas not been canvassed before us now, I am prepared 
to assumé that the purpose bel=nd the order is not foreign to the power exercised- 
through it. But then what of <he indirect. motive and improper conduct alleged 
against it by the petitioner which stiil remain for consideration ? . 


_ As to motive, what is ccntendéd by the learned counsel for the petitioner, tò- 
use his own language, is that the order of detention was intended to flout: our order 
on Crl. M. P. No. 153 of 1951. Although’ the use of the word: “flout ” in this 
context was not accepted by the learned Advocate-General it could not-be disputed 
by him that the order was intended to render our judgment in Crl.M:P. No. 153 
of 1951 of no: force and effect whatsoever in relation to the release of the petitioner 
which would automatically fcllow on it.’ The-learned’ Advocate-General has given 
us reiterated assurances that the Government never ‘intended ‘to disrespect our 
order but only desired to devise some further: method: of ensuring the continuance 
of the detention of the petitianer in the interests ‘of public safety, which would be a. 
legitimate ‘means of getting over the difficulty created by our judgment. If the- 
mode of circumvention of our judgment resorted to by the Government is something: - 
substantially justified by the law I do‘not think we can pronounce’the order as void. 
at the inception as coritendec’by Mr. Nambiar. The law on the point is-perfectly - 
clear. That an-order of detention. can be passed against a person who is already - 
under detention and that there is‘nothing inherently illegal about successive orders - 
passed against him on the seme’ grounds, where -the sufficiency of the grounds is: 
not examinable by the Court has been ruled by the Federal ‘Court in Basanta Ghandra 
Ghose v. King-Emperor+. “Again, that where the Court has declared the detention - 
of a person ‘to be without justification upon the merits, a'fresh order of detention 
made ‘in order to circumven: the ‘decision would be mala fide has been decided 
by the Full: Court of Orissa in Prahalad Panda v. The Province-of Orissa?. Further, a 
Full Bench of five Judges of the High Court of Calcutta have: ruled ïn -Bhupendra 
Dev: Chief Secretary, Government of West: Bengal®, that if however the‘decision proceeded 
simply’on the ground that the ‘law under which: the order had’ been made was’ 
invalid or the ‘order was izrégular ‘in form, a' fresh order of detention in:a:valid form 
or under fresh legislation would ‘not be necessarily ‘mala fide. ‘Justification for the 
order in the present: case is sought by-Government not in- any fresh: legislation like 
Act IV-of 1951 (Géntral)*as conceded by the learned ‘Advocate-General but in the 
circumstances that our judgment in Crl. M: P. No. ‘153 of 195r did: not proceed 
on ;a: consideration -of the grounds of the .petitioner’s detention , but only on the 
technical ground.that,there was a;-time limit, required hy the law to, be fixed in the. 
original as.well as the confirmatery: order: of detention under section 3 and section, 12, 
respectively. of the-Preventive-Detention Act (IV, of 1950)..:.. Itis contended thaf the . 
order under challenge was thought of in order to set right the technical defect of the. 
previous order. of detention as it was competent to Government so to do, after -it’ 
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had been‘ informed of the expectation of the learned’ Advocate-General at thé con- 
clusion of the argument before us that we were in all likelihood-going to base our 
decision upon’ the technical ground: - It’ is also'contended that-in drawing up an 
‘order: even before our- delivery of judgmert the Government acted: only -ex- majore 
cautela ; and only desired to lose no time over service of the order on the petitioner 
for the purpose of his re-arrest» The order was not, it is said, intended to take 
effect in any other contingency than that of our judgment proceeding.on the narrow 
basis of the technicality referred to above. In order to assess and ascertain the 
validity of these contentions it is necessary z0 advert to certain circumstances which 
the contentions overlook. If it was realky the intention of the Government to 
make the order in view of the possibility that we might rest our decision on the 
technical ground, one should find some mertion in the order of the time limit which 
we held it necessary for the Government © specify in any order under section 3 
of the Act IV of 1950. If zhe Governmert had sought to abide by such decision 
which they aver they anticipated bona fide we should have expected them to issue 
the order in a manner consonant to our dezision as to the time limit.’ That, how- 
ever, is not the position which we find Government took up in issuing the order 
asit did. The order was prepared on the same grounds of detention as before and 
without the slightest attempt at rectificatior. of the defect which we actually pointed 
out in our judgment. If indeed the Government is to justify the omission of any 
time limit in the order by any suggestion that there was a decision of the Supreme 
Court* or an unreported dedision of this Court (Govinda Menon and Basheer Ahmed 
Sayeed, JJ.) to the contrary of our judgment—decisions adverted to before this 
Court on the rath instant in a statement by,.Mr. Kuttikrishna Menon, the pre- 
decessor in office of the Advocate-General who has argued this case before us— 
it was for the Government to have brought these decisions to our notice before our 
delivery of judgment on the 22nd February, 1951. The then Advocate-General, 
Mr. Kuttikrishna Menon, did endeavour t avert our judgment till after the pro- 
duction by him of an authenticated copy of the amending Act (IV of 1951) Central, 
but did not mention to us the decisions above referred to. ‘The fact ofthe non- 
mention of the decisions to us—for which there is no explanation at all forthcoming 
—can only lead to the inference that thos: decisions were not responsible for the 
omission in the order of the time limit required by our judgment. The Government 
was in all honesty and fairress bound to respect our judgment and introduce the 
time limit into the order in ‘accordazice with our decision. Our decision might be 
right or wrong ; but the Government had 20 business to disregard it even if there 
were decisions to the contra-y, of which they do not seem to have been aware, of 
which they did not inform us and on whica they could not have and do not~seem 
in truth and in fact, to have acted. It turns out too on information supplied to 
us by the learned Advocate-General himsef: during the delivery of this judgment 
that the decision of the Supreme Court tc the contrary of our judgment was in 
fact pronounced on 23rd February, rg51, a day after ours and published in the 
Hindustan Times only on 24th February, r951, two days later than ours. The 
decision was not and could not be within the knowledge of the Government on 
the date of our judgment on which date iz was that the Government framed the- 
order now under challenge in anticipation of our judgment. It was scant respect 
therefore which Government showed to us in framing the order as they did even 
on the assumption that they expected our judgment to rest upon the technical 
ground on which it eventually rested. It is difficult to resist the conclusion in the 
circumstances. that the intention of the Government in promulgating-the order was 
not so much to devise legiticiate means for surmounting the difficulty created by 
our judgment but to somehow evade its operation. That, in my opinion, is sufficient 
proof of the lack’ of bona fides vitiating the order under the Full Bench decision’ 
reported in Narayanasivami vw. Inspector of Folicet.. The motives operating on the’ 
human mind are not'always easy to ascermin and often mixed in character and. 
= . “i 





* Ujagar Singh v. State of the Punjab, since 1. (1948) F-LJ- 43: (1949) 1 MLJ. 1: 
reported in (1952) 2 M.L.J: 64r: 1952 8.C.J. LL.R. (1949) Mad. 377 (E.B.), . ` 
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even if one could ‘not, on the. basis of non-mention of. any tirne limit in their. order 
of 22nd February, 1951, which certainly assert the intention of the Government 
to be to flout-our prior judgment, such non-mention in disregard of our judgment 
is, in-my opinion, certainly . “ improper. conduct materially affecting the exercise. 
of the. power ” according to the third of the tests of mala fides indicated supra in this 
judgment.. `- ; f E eʻa n R : 2 
Whether the non-production of the order before us on the day of our judgment 
is not another circumstance stréngthening the inference of ‘mala fides on the part 
of the Government whether from’ the standpoint of “indirect motive ” or from 
the standpoint of “ improper conduct ” ‘is the further aspect of the ‘matter’ which 
we have to consider. It was bad enough of the Government’to have déne all ‘that 
they had done before’ our delivery of judgment on assumptions and’ premonitions 
with reference to our judgment which was still pending. Evén if théy felt themselves 
justified in doing so in shrewd anticipation of what-our judgment was to be, the 
least that the Government cught to have done—it is indeed surprising that they . 
did not do that much at least—in all fairness to the petitioner as well as to this Court 
and in their own interest, after reaching their decision in consultation with their 
legal advisers to re-arrest the petitioner immediately after our order, if it should 
turn out to be in his favour or: the technical ground, was to inform their legal advisers 
who weré to appear on that Cay in Court to take judgment, of the order which they 
had already made. The production of the order would undoubtedly have a material 
bearing upon the order to be passed by us on the earlier habeas ‘corpus ‘petition which 
was then pending judgment. f 3 Aa 
As I had occasion to point out in my judgment in Crl. M. P. No. 153 of 1951 
the writ of kabeas corpus is in England a prerogative writ but at the same time it is 
also a writ of right remedial in nature and grantable ex debito justitiae, which is 
inapplicable if the illegal detention has ceased before the application for, the writ. 
So I said in my judgment in that ‘case having regard to this basic nature of the 
writ that I did not feel quite so. clear as my learned brother did that the disappear- 
ance of two of the grounds of detention which were relied upon by the petitioner, 
did not affect the merits of the Aabeas corpus petition which was to be decided and 
disposed of in accordance with the circumstances in existence at the time of issue . 
of such order without regard to the events which may have happened subsequently 
to the issue. of the order. I feel perfectly clear that in the present case the order 
under challenge ought to have been brought to our notice at the time of our judgment 
as a material factor which would have a bearing on-the termination or continuance 
of the illegal detention which was the substance of the complaint on the application 
for the writ. I am in perfect agreement with the view to this effect enjoined on 
us by the ruling in Basanta Chandra Ghose v. King-Emperor’, where it is pointed out 
that the analogy of civil proceedings in which the rights of parties have ordinarily 
to be ascertained as from the date. of the institution of the proceedings cannot be 
invoked in habeas corpus proceedings. This view has been accepted and acted 
upon by the ruling in Subodh v. Province of Bihar?, wherein it is, held that the Court, 
in exercising its jurisdiction under section 491, Criminal Procedure Code, is not: 
restricted to a consideration of the validity of the order of deterition with reference. 
to circumstances in existence at the time.of the application for the writ. , So if the 
order was brought to our notice it was possible for us to have held either in favour, 
of the Government itself or in favour of the, petitioner according as our view of the 
merits of the order may have induced us to hold. „This, therefore, shows the un- 
fairness to the petitioner as well as the inexpediency in the interests of the Govern- 
ment itself involved in the ‘w-thholding of the order from our, notice at. the time of. 
delivery of judgment. „So far as we are ourselves concerned the regrèt of the,situa- 
tion which we cannot but feel is that we were prevented from, possibly making the 
right decision by the Government withholding the order from us at the time. . Here.“ 
again, there was improper_conduct_on the part of the Government materially 
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affecting the exercise of the power, whether or not there was-indirect motive -oper- 
ating on their minds in the sense .of.an intention to flout our- order. 2: - 
As proof of mala fides. ori: the part ‘of the:Government ‘Mr.’Nambiar has ‘further 
contended that the Government. instead of availing themselves. of theright of appeal 
against, our.judgment open io them-.under Articles 132 and.196. of the: Constitution 
hastened mala fide to make.a fresh:order- of .detention~ against his'client. „It is 
pointed. out , by learned -counsel ,mentioning:.O’Brien’s- casesbefore the House -of 
Lords that in England there is no right of eppeal, against-an order-ofirelease. The 3 
position in India is. under- the. Constitution, argues learned:.cownsel, different. 
Iam not-satisfied that the- failure of the Government to take steps: forvan- appeal 
to the. Supreme Court, would vitiate the order, if. the. Government ‘felt satisfied 
about the emergency of the situation, as tEey sdy. they -were,.so far. as ‘to resort to 
the, speedier course of a fresh order instead of to the normal remedy. of an appeal 
‘which might involve delay in -making sure of the détenu, if once he get off as he 
might well do. .. If the course adopted by the Government is otherwise well founded, 
I am not prepared to say that the failure to pursue the alternative remedy of appeal 
to the Supreme Court renders the order invalid or illegal ve = + `> es 


The writ of habeas corpus. more elaborately designated ‘by some such form as 
habeas corpus, ad facisudum suo jidicadum et zesipiandum (i.e., to-do, submit to and 
receive whatever the Judge or the Court awarding such writ shall ‘consider in this. 
behalf) is unlike-other writs.of habeas corpas such as habeas corpus; ad respondindum 
(writ used to-remove a.prisoner -from the jarisdiction‘of an inferior Court-in order 
to charge him with action in a ‘higher Coart) habeas corpus: ad satisfaciinium (writ 
used to remove a prisoner to a superior Ccurt in order to charge him with process 
of execution), ‘hubeas corpus ad -testificandum (a writ used to bring a witness into 

_ Court to give testimony in z cause), as pointed out in Bacon’s abridgment and an 
early English.case Rex v. Peil®, a writ of right against which no privilege of person. 
or place can avail. The writ is one of:tte~highest- constitutional importance, as 
it is a remedy available to the- meanest’ subject against the ‘most’ powerful 
(vide Halsbury’s Laws .of England, 2nd Edn‘, Vol:'9; section 1202 at p. 703). 
The source of the writ- in England is -part of the- King’s jurisdiction in 
judicial matters. In England the King ir Parliament is the supreme legislative 
organ and the King in Cabinet is the supreme executive organ of the‘State. The 
common law regards the King as the source or fountain of justice and certain ancient 
remedial processes of an extraordinary nature which are known.as. prerogative 
writs have from the earliest times issued frcm the Court of King’s Bench in which 
the sovereign was, always present.in contemplation of law., The Court of the 
King’s Bench retained all the. jurisdiction of the curia regis in so far.as. it was not 
distributed among the Courts ; and this jucisdiction including the grant of the pre- 
rogative remedies is now under the Supreme. Court of Judicature Act vested in the 
High Court of Justice, As Hyde, C.J., point opt as early.as,1627 in. Darnel’s case?. 
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but that the powers of,each one of the three organs have to be exercised as funda- 
mentally subject to the provisions of the Constitution relating to that organ indi- 
vidually as well as to the provisions relating to the other organs. 


It was contended by Mr.. Nambiar that the power to issue a writ of habeas 
corpus conferred upon the High Court as well as-upon the Supreme Court is some- 
thing so absolutely sacrosanct under-the Constitution that no legislation can pre- 
judicially affect it and no executive can under the shelter of a piece of legislation 
prejudicially affecting it act in disregard of the writ if issued. It-may also be that 
although our attention was not specifically drawn to Articles 358 and 359 of the 
Constitution counsel meant to maintain that except in the cases dealt with by these 
two articles the Constitution makes the judicial power to issue the writ so far absolute 
that no legislative power provided for by the Constitution could possibly override 
or encroach upon this judicial power. It was contended too by the learned counsel 
that the powers of the executive under the Constitution are so far defined as to be 
liable to be treated as limited by Articles 53, 154 and 162 of the Constitution. On 
the other hand, it was contended by the learned Advocate-General, that the power 
to issue the writ is not to be treated as immune from legislative. interference and 
that the powers of the executive ought not to be treated as confined to what is defined 
in Articles 53, 73, 154 and 162. In support of the latter limb of the contention 
our attention was drawn by the learned Advocate-General to the passages contained 
in section 431 of Vol. VI of Halsbury’s Laws of England (Constitution law) at 
pages 431 et seq; and in „particular to the statement at page 385.that executive 
functions are incapable of comprehensive definition for they are merely the residue 
of the functions of Government after legislative and judicial functions have been 
taken away. It is ‘unnecessary for me to pronounce upon the rival contentions 
of counsel on these intricate points as one thing is clear to my mind—viz., that 
no one of the three organs əf the State ought to function in disharmony with the 
other two organs. It may be that judicial supremacy as under the Constitution 
of the United States does not exist here. It may be that the theory of legislative 
omnipotency obtaining in England does not hold the field under our Constitution 
‘subject to whose provisions it is that the Union Parliament and the State Legis- 
Jatures have to function. It is the respect that is accorded by one organ of the 
State in relation to the others that ensures that healthy working of the Constitution 
which is the acid test of its merits whatever the paper value of its provisions. 


There is no reason why from this standpoint the principle of the ruling in the 
Eastern Trust Co. v. Mackenzie Mann & Co.1, should not apply to cases under our 
Constitution although there is here, as I have already pointed out, no King to act 
as a connecting link between the three organs of the State. The Crown in its 
executive side is in England bound to observe the law both by the Statute and by 
the terms of the Coronation oath’ which embodies the contract between the Crown 
and people upon which the title to the Crown originally depended and still in a 
large measure depends. Upon any doubtful point of Prerogative in England the 
Crown and its ministers must therefore bow to the decision of the legal tribunals (vide 
Halsbury’s Laws of England, Second Edition, Vol. VI, section 535, page 455). It is 
the duty of the Crown and o? every branch of the executive to abide by and obey the 
law. If there is‘any difficulty in ascertaining it Courts are open to the Crown to 
sue and it is the duty of the executive in cases of doubt to ascertain the law, in order 
to obey it, not to disregarc it. Whatever the limits within which the judiciary 
in this land can function in relation to Union Parliament and State Legislatures 
and whatever the residual powers of the executive under the Constitution over 
and above what is defined by the specific articles thereof, I have no doubt at all 
that the executive must needs respect the decisions of the judiciary and can only 
avoid, as in England, their due operation by appropriate legislation. In India as 
well as in England since it is the business of the Courts to apply the Constitution 
-and the laws in cases prope-ly brought before them the judiciary exercises control 
over executive action in so Zar as it would refuse to uphold as valid any act of the 
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Government which i is not siippotted by the Constitution or by some law. The 
authority of the Courts as -égards the executive action arises when the executive 
exceeds its authority in which case the agents and instruments through which the 
action is carried out dre’ personally responsible to” law and the Courts ‘(Vide D. D 
Basu’s Commentary on the Constitution of India, 207). While on the one hand 
it may readily be conceded that it is not the business of the Courts to pass judgment 
on the policy of execttive action, it cannot on the other hand be denied that the 
Executive has no authority to pass upon the validity of a judgment and it is bound 
to: assist in.enforcing it, even though the Executive may believe it to be erroneous. 
(vide Cooley’s Constitutional law, page 203°. “Thus, in the King v. Spavert, Lord 
C.J., Reading observed : 


“ This is the King’ s Court; we sit here to administer justice and to interpret the laws of the 
Realm in the King’s name. It i is respectful and praper to assume that once the Jaw i is declared by 
a competent judicial authority, it will be-followed 5y the Crown.” 


On the same principle it is that it has been held by the Privy Council in Fisher v. 
Secretary of Siate? that Government may in proper cases be bound by an injunction 
issued in a proceeding to which it is not a paty. So quote the Judicial Committee : 


“ But then it was asked what would happen, if the Collector ignored the order of the Court ? 
What remedy would the appellant have if it had omit=d to ask for specific relief against the Collector ? 


It is highly improbable’ that any. cfficer of the Gove-enment would set the Court at defiance, It is . 


impossible to suppose that Government would countenance such conduct as that.” 

Where the powers of the Governor of Nigeria under the Deposed Chief’s Removal 
Ordinance were purely executive the Privy Council have held in Eshugbayt Eleko v. 
The Officer Administering the Government of Naeria and another? that it was the duty of 


the Court to investigate the Dropriety and -egality of executive action, in ordering ` 


the deposed chief to leave a specified area and in default in ordering his deportation 
to another specified place in the colony. Lord Atkin, in cae the ne 
of their Lordships, observes zt page’ 670 of the report thus : 

“ The Governor acting under zhe Ordinance acts solely under executive powers and in no sense 
as a°Court. As the Executive he can only act in pursuance of the powers given to him by law. In 
accordance with British jutispridence no member of the Executive can interfere with the 
liberty or preperty of a British subjzct, except on the condition that he can support the legality of his 
action before a court of justice. Aid it is the tradition of British justice that Judges cannot shrink 
from deciding such issues in the face of the Executive.? 

Judging the matter from this standpoint, the conclusion seems to me to .be 
reasonably enough irresistib.e that if the order under challenge in the present 
proceedings is vitiated either by an intention on the part of the Government to: 
evade the effect of our judgment in the priar petition, Cr. M. P. No.'153 of 1951, 
somehow or other or by improper conduct or the part of the Government materially 
affecting the exercise of the power, as already discussed, the order cannot possibly 
be upheld notwithstanding any pelit on the part of the Government that our 
judgment was erroneous. 

The foregoing entails toc my answer to the paint raised .by Mr. Nambiar that 
the order now under challenge is in contravention of the power conferred upon the 
High Court by Article 226 of the. Constitu-ion. 


-There is only one other ground raised or. behalf of the petitioner which remains -~ 


to.be dealt with. That is that the non-mention of the order to us at the time of the 
delivery of our judgment i in Cr.M.P. No. 153 of 1951 operates proprio vigore to nullify’ 
the order altogether. The ground is-sough= to be supported and must indeed be 
taken to be established by what the Patna High Court has held in Subodh Singh v. 
Province of Bihar*. -I am not, I must:say, however fully satisfied that the non-mention 
has this effect, whatever may.be its bearing, on the question of mala fides on the 
part of the Government which I have already dealt with. Assuming that it was 
the duty of the ‘Government zt the time of our judgment to. bring to our notice all 
orders’ of. detention “which might justify the detention of the person whose appli- 
ration for release was under ccnsideration then, I am unable to discover as at preserit 
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advised’ any intelligible. légal’ principle on which the ‘Government’s déreéliction 
‘of.duty in this respect’ has the legal effect contended for. ` It is not a question~6f 
constructive res judicata applicable to civil proceedings whether by way of statutory 
provision (i.e: section 11, Explanation IV, Civil Procedure Code) or by way of juristit ` 
principle de hors the statute ; ror is. it' a matter by necessary implication of our 
judgment that all prior orders of detention should cease to operate thereafter: What 
was never actually: before’ our minds cannot by implication be‘treated-as somethifig 
which we did pronourice against. «No intention.can be imputed to us to' décide 
matters not brought to our notice and the judgment which we delivered cari only 
relate.to the matters in fact brcught to our notice. Pe ee 

In conclusion, I cannot help récalling to my mind Lord Mansfield’s famous 
judgment reversing the: outlawry of Wilkes in 1768. As that noble and’ learned 
‘Lord there did, so°may* we ict here, from the responsible seats which wé ‘have 
been called upon to fill, and what is more, to fulfil, by virtue of our appointments, 
proclaim in solemn tones-ffom this sacred-shrine of justice: The ‘Constitution’does 
not allow reasons of-State tc-influence our judgment, Fiat Justitiae ruat caclum. `. ee 


BPI. 


* “In the result the petition su¢ceéds ; and I agree with my learned brother that 
the rule nisi must be made absolute and the petitioner set at liberty forthwith. '™, , ,. -.- 
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UT A 8s? PRESENT ;—MR. Justicz RAMASWAMI. a Bt = 
“J Innasia Pillai and others - ` ” P ..  Petitioners® ` oe 
Perumal-Chettiar (complainant) and another .. ‘Respondents. . fs ta 


Criminal Procedure Code (V of 1898), Sections 195 (1) (e) and 476—Criminal Prosecution against diréctor’s 
of a company for misfeasance. for swindling the company of moneys by assigning a debt due to the company, for a 


very low sum—Suiis filed:in civil courts against third parties by assignees of the debts to recover the debts—Preli- 
minary'objection to prosecution on the ground that complaint should be by the civil court—Sustainabiliy "7 T 


= “= Criminal Trial Warrant .cases—P-eliminary objections before charges are framed and appeals against 
orders thereon—Practice condemned. : en : Pea ok 

A shareholder filed a criminal complaint against the directors of a company charging them with 
misfeasance, and malfeasance and the grayamen of the charge was -that the .accused had swindled 
the company by assigning debts for large amounts for very much lesser amounts having for that purpose 
achieved falsification of records, forger” of signature and preparation of false resolutions of the company. 
@n a preliminary objection, Held:—Simply because civil suits for recovery of the debts were 
pending, it.cannot be contended ‘that a complaint should be filed by the Civil Court’ There `is-no 


connection between the civil suits and thé criminal-case. _ . ` 


-`z -In warrant cases the accused pessoris even before they are charged and put upon their defence 
anticipaté their defence by petitions raising preliminary points, upon which the Court passes judgment 
and tliese’are then brought upon revision.to the High Court pending which the tial of the casé is 
adjourned. Such a procedure is unwarranted and makes for delay and extra “work. ` An accused 
person. has;no-right toraise a preliminary,point before he is charged. He must wait till he is charged 
to defend himself and'if he is convictec his first remedy is in most cases by way of appeal. .. --"- "= 7s 


‘Petition under sections 435 and 439; Criminal_Proceduré Code; 1898, praying 
that the High. Court. will be- pleased. to :revise .the „order. of, the Court `of the 
Stationary Second Class. Magistrate, Tiruchirapalli Town; dated 2nd June;,1952; 
and: passed in P-R.C. No. 9_07.1952. ee ee ee ear 





à (AV: Narayanaswami Aiyar for Petitioners. | `. - = cS Ao eee a 
vs SK. Ahmed Meeran for the Respondent. -> `+ ae ee oe ee 
<, The Public Prosecutor (V. T, Rangaswami. Ayyangar) for the State... g 
`... The Court made the-following -`` - `- sith “bee. 8 ORE Be anarsa 


£ .OrpER.—This is à criminal’ révisiori -case ‘illustrating . the very abuse ‘pointed 
out by the.High Court in ‘their Circular Order,.dateéd: roth Jantary, 1931. It was 
pointed out by this Court :. PON eg hs aE Siete noe ae, ae Se EaR 





|. *QOr.R.G. No. 531 of 19527 4, 1.77 . goth July; 19522 
oo (CrRPANorged of 1952). NT Te Mee That a ok R 


tit INNaSiA PILLAT 0. PERUNAL cHETTIAR (Ramaswami, J.) foy 
"~*~ Instances have come 'up to the High Court whæh' disclose that a system.of procedure not con- 
templated by, the Code is developing in the Suborcnate Criminal Courts. -In warrant cases, the 
accused persons; beforé they are cherged and put upon their defence anticipate their defence by peti- 
tións raising” preliminary points upcn which the Court passes judgment and these ‘aré then brought 
up on revision-to the High Court pending which the trial of the case is adjourned. ` The High Court 
desires to impress upon the lower Courts that this prozedure is unwarranted and makes for delay and 
extra. work. - An accused person has no-right to raise a preliminary point before he is. charged. He- 
must-wait to defend-himsélf till: He is charged and if he is convicted, his-first remedy is in most cases by 
way df appeal.” |- se : 2 


es S + 


~ The facts of this case are as follows: In T:ruchirapalli; there was a firin run under 
the style and name of the Tiruchirapalli Merchants Chit and Investment Co., Ltd. 
It seems to have been established in 1946. The Memorandum and Articles“of 
Association ofthe above company started with 19 shareholders with 255 shares 
of Rs. 100 each, fully. paid. -Of these 19 shareholders two have been -declared 
insolvents subséqueritly and oné has gohe to Malaya.’ The remaining 16 are accused 
Nos. 1 to 4, the complainant and witnesses. =. to 11 in the complaint petition. The 
complainant, namely, .the respondent befoze.me, and two others; are . stated to 
have filed a petition béfore the High-Court, Madras; O.P. No. 357. of 1949 for the 
winding up of the.company abovenamed ard as per Orders of the ‘High Court in 
the above petition, dated 2nd January, 1951 accused 1 to 4 and wintess No. 1 in the 
complaint petition who were said to be the five directors elected on 23rd September; 
‘1959 took ‘possession of the ar-icles of the company together with books and accounts 
from the Official Receiver, Tiruchirapalli and were said to have been managing" 
the affairs of the company from 13th Januery, 1951 up-to-date. ee 


v< It is.in those-¢ircumstar.ces that this complaint has been. filed and his‘ comà 
plaint sets out the various acts of misfeasance and malfeasance of the accused and’ 
- proceeds to ‘set out the gravamen of the’ charge. The gravamen of the charge 
against these accused ‘is that eccused 1 to 4 had a debt of nearly Rs,:16,000.and that 
these accused have.assigned. their debt to the son of the first accused for a low. value 
of Rs. 9,000 and defrauded.<he.company to the extent. of Rs.:7,000. It is stated 
that the modus of this swindling was the preparation of false records, making false 
signatures and faked up resolutions as if ratified by the general body of this company. 
= + In-this connection Ï am bound to point out that two suits aré stated <td have 
Somme’connection, ` O.S. No. 56 of 1948 has been filed in thè Sub-Courz, Tiruchira: 
palli; by this company against third parties who-were owing-monies to this cOmpany? 
` They seem to have obtainéd decrees. The fifth accused claims to“be an ‘assignee? 
decree-holder of a .debt,decreed in O.S. No: © of r948 and this fifth accused ‘is stated 
to be taking out execution in regard to that matter. It is unfortunate that we_have 
neither the plaint nor the connected records of this O.S. No. 66 of 1948 and all that 
we know is that the fifth accased.has come :nto the ‘picture as an assignee decree- 
holder-in regard to.a debt duz. to, the compajy and is levying execution. _.__- 


‘Then. turning -to ‘O.S. ` No.. 497 of 195r this was a -suit instituted by Ratnam 
Pillai, A..5, the son.of the first accused against-one P. Narayanaswami Konar. ` The’ 
relief-asked for im this suit is for a dècree on a -promissory note, Exhibit A-2, which 
is'sáid to.have-been assigned in favour ofthe plaintiff for valuable consideration on 
2oth April, 1951. I-need not point out ‘that’ this second ‘suit is pênding and the 
present complaint also mentions the filing of this’second suit mentioned above, °° 
2 ein thee circumstances that the present application was made in the Court 
of the Magistrate just before the commencement of the" examination of the ‘prose- 
cution witnesses that this complaint falls wichin the mischief of section. 195: (1). (G) 
and:that the complaint should be-filed by tke concerned Civil Court. - °° ys 

T am’ unable to sée any connection between the suits and. this criminal case 
which in substance and efféct is nothing mors than’ that these five actused in collu- 
Sioh ‘Have swińdléd ‘the company of a sum “of Rs.’7,000 by assigning a debt of 
Rs. 16,600 for ‘a’ sui of Rs. G,000 and that this was achieved“by means of falsifica 
tion-of the-records; forgery “3f signatures ‘and “preparation” of. false resolutions oF 
. the.company: 5 ~? GES E AS Bese Be RA aa T 


ie. aes ar = iaa 
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Therefore, the learned Magistrate rightly pointed out that section 476 is no- 
where in the picture and thaz the civil courts cannot prefer complaint at this stage 
in regard to the subject-mat-er of the complaint before the Magistrate. Therefore, 
there is no overlapping and i: cannot be said that the subject matter of this complaint 
should be a subject matter of complaint by the civil court. 


_ There is no substance in the application and it is hereby dismissed and it is 
enjoined upon the Magistrate to expeditiously dispose of the criminal case Which 
has been held up for such wholly unnecessary length of time owing to his not following 
the procedure laid down by the High Court in the Circular order set out at the 
Beginning of this order. 
KS. ’ — Application dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr, P. V. RAJAMANNAR, Chief Justice. 
Raja Jagaveera Ramamuthu Kumara Venkateswara Ettappa 


Naicker Ayyan Avergal. Zamindar of Ettiapuram .. Appellant* 
v. 
Perumal Reddi and others ' .. Respondents. 


Madras Estates Land Act (I of 1908), section 12—Trees which came into existence on the holding of any 
ryot after 1908—Landlord not entitlec io levy any tax on them—Custom to the contrary is invalid and cannot be 
upheld. ~ 

Tf there is a contract ‘or custom in respect of trees in existence on the date of the passing of the 
Act the custom or contract will prevail. But such a custom or contract-will not prevail in respect of 
trees coming into existence after the passing of the Act. In respect of the latter class of trees the ryot 
will have the right to use, enjoy, cut down, carry away or otherwise dispose of them. The ryot having 
such absolute rights to the trees the landlord cannot claim to levy a tax on them. Any custom to the 
cohtrary would be invalid and cannot be upheld by the Courts. 


Assuming that a custom is established in respect of trees which were either planted or which 
grew upon the holding subsequen: to the passing of the Estates Land Act the custom must be held 
to be invalid. . ` 


„Case-law discussed. 


_ Appeals against the decrees of the District Court of Tirunelveli in A.S. Nos. 2 
to 89 and 97 to 99 of f945 respectively preferred against the decree of the Court 
of the Special Deputy Collector of Koilpatti in S. S. Nos. 380 of 1939 etc. and 97 of 
1944, 922 and 937 of 1943 and 11 of 1944 respectively. 


K. S. Champakesa Ayyangar and K. C. Srinivasan for appellants in all the cases. 
Respondents not repres=nted. ‘ 
The Court delivered th2 following 


Jupement.—This batck of second appeal arises out of a batch of suits filed by 
the appellant-Zamindar of Ettiapuram under section 77 of the Madras Estates Land 
. Act to. recover arrears of land rent and tree-tax due from the several ‘defendants in 
the several suits who held the land and the trees under pattas granted to them. There 
was no dispute about the land cist, and the controversy was only in respect of the 
right of the landholder to claim tree-tax. The case of the landholder so far 
as: the tree-tax was concerned was on a two-fold basis, viz., custom and contract. 
The custom pleaded was that the trees were held on lease separately and distinct 
from the land and they were the property of the landholder irrespective of whether 
they stood on the holdings of ryots or outside them and irrespective of whether they 
came into existence before or after 1908. This custom was denied by the ryots, 
but both the trial Court and the learned District Judge on appeal have held that 
there was a valid and enforzeable custom on the date of the passing of thé Madras 
Estates Land Act in 1908 vnder which the landholder was entitled to collect tree- 
tax not only in respect of tres standing on poramboke land but also on trees standing 
„on the holdings of the ryots. It was also in evidence that according to this custom 
aee a 
*S, A. Nos. 1358 and 1589 to 1671 of 1946. 6th December, 1951, 
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the landholder could grant a lease of trees on the holding of-one ryot to a person 
other than that ryot, The Courts below, however, have confined the rights of the 
landholder founded on-this castom to the trees which were in existence at the com- 
mencement of the Madras Estates Land Act in 1908. They denied his right 
‘ to levy any tax on the trees which came into existence subsequently on the holdings 
of ryots-trees which had eithe: been planted by the ryots subsequent to 1908 or which 
grew thereafter spontaneously, The reason for so confining this custom was the 
provision contained in Section 12 of the Madras Estates Land Act, That section 
runs thus :— ; 


< “(r) Subject to any rights which by customor. by contract in writing executed by the ryot before 
the passing of this Act are reservec to the landholder, every ryot shall have the right to use, enjoy, 
cut down, carry away or otherwise dispose of all tress now in his holding and in the case of trees 
which after the passing of this Act may be planted by the ryot or which may naturally grow 
upon the. holding, he shall have the right to use, enjoy, cut down, carry away or otherwise dispose 
of them notwithstanding any contract or custom to the contragy. 


(2) It shall be open to a ryo: on payment to the Jandholder of such compensation as may be 
fixed by the collector on an applicetion made to him in that behalf, to acquire the rights reserved to 
a landholder by custom or by contract in writing executed as aforesaid, in any trees which were in 
the holding of the ryot before the pessing of this Act : 

Provided that nothing contained ‘in this sub-section shall be deemed to affect the rights of any 
third person or to entitle a ryot to acquire compulsorily the landholder’s rights to any trees included 
in a tree patta issued by him to a third. person.” f i 


The landholder who is the appellant in this batch of second appeals once more 
asserted before me his right zo levy a tax even on trees which were or -might be 
planted by the ryot or which might naturally grow on the holding after the passing 
of the Act by virtue of this custom. I have no hestitation in holding that on the 
plain language of the section; his contention must be rejected. Section 12 (1) very 
clearly makes a distinction between two classes of trees, namely, (1) “ all trees now 
in his holding ” that is, trees in the holding of the ryot on the date of passing of the 
Act, and (2) “ trees which after.the passing of this Act may be planted by the ryot 
or which may naturally grow on the holding,” that is to say, trees which come into 
existence subsequent to the passing of the Act. The word “and” separates these 
two classes: In respect of trees falling in the first category the rights of the ryot 
are subject to any rights which by custom or by contract in writing executed 
by the ryot before the passing of the Act are reserved to the landholder, whereas 
as regards the trees falling in the second class the rights of the ryot are absolute and 
not restricted by the terms of any contract or. custom to the. contrary, The words 
“ notwithstanding any contract or custom to the contrary,” in the second part of 
the first sub-section leave no room whatever for doubt. The position is, if there 
is a contract or custom in respect of trees in existence on the date of the passing of 
the Act, the custom or contract will prevail. But such a custom or cgntract will 
not prevail in respect of trees coming into existence after the passing of the Act, 
In respect of-the latter class of trees the ryot will have the right to use, enjoy cut 
down, carry away or otherwise dispose of them. If the ryot has such absolute rights. 
to the trees, I fail to see how nevertheless the landholder can claim to levy a tax 
on them. In my opinion, on a reading of the plain language of the enactment; 
the landholder is not entitled to levy any tax on trees which come into existence on 
the holding of any ryot after 1908. age Te 


It was said that the custom pleaded and established was a custom which would 
also comprise trees which were either planted or which grew upon the holding. 
subsequent to the passing of the Act. Assuming that this is the evidence, I think. 
the custom to this extent must be held to be invalid. Such a custom would be 
directly in contravention of an express statutory provision, and, therefore, cannot:be 
upheld by Courts, In Arumugham Chetti v. Raja Fagaveera Rama Venkateswara Eitappa* 
it was held that a custom-can be upheld only so far as it ig not in conflict with 
statute law (see also Fisher.v. Kamakshi Pillat.}* - —--- - 


t, (1905) 15 MLJ. 292 : KL;R, 28 Mads 444. > 2 (1897) LLR'21 Mad, 136. 
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no:efhere:appears to be no reported decision directly bearing.on this point. '"Cettain 
observations in the leading.Privy Council ¢ase in Raja of Ramnad v: Kamid Rowthan} 
“were sought.to be.relied on by the appellant as supporting his contention that:thé 
Jandholder could-have a right by virtue of- custom- or contract to, the trees:which 
came into existence even subsequent to the passing of Madras-Act I of 1908. :.: It must ` 
þe said-.at the outset that their Lordships were: not. called upori.. to: decide, this 
particular question in that case. |; It does not appear from, the reports of the judgments 
ofthe Courts below that the landholder, was there laying any}claim in respéct-of 
trees which came into existence after®1908. The suits themselves were; filed sogn 
“after the passing of the Act, within less than ten years of it, and it is not likely that 
“any‘tdx. was claimed in respect of trees which were not even ten years‘ old, Actually 
it’ appears that: toddy was being tapped from the trees in question. ” At pagë 343 
their Lordships say: , . . Yl 3 oe ates il ae et 
‘++ . Thei Lordships are-in’ entire concurrence with the learned Judgés as to the ‘resùlts in“law 
if the trees are held on what may be @alled separate title. In such a case section 12 of the Madras 
Act.does, not apply, and they thins that the: case cited, Murugappa Chettiar v. Ramanathan Chettiar 


was: rightly. decided.” 


2 
3 
7 it 


{think ‘it ‘neither’ safe: nor reasonable to ‘apply this “dictum.-to’ all’ tieés ‘On the 
holding of a ryot irrespective , of _ whether they “camé into existence , before or 
‘after the‘Act. The scope-sf this observation can "be gauged: by: ‘reference’ to , the 
‘ruling ‘in Múrugappa Chettiar -v. Ramanathan..Chettiar?, which’ obviously ; dealt , with 
trees which were on the holding before the passing of the Estates. Land, Act, It 
was held by-a Division’Bénch of this Cotirt that‘money-due’as, tax’ payable, - ynder 

- trée ‘pattas’ was nòt -rent within the‘definitior of-that ‘term in: section 3°(11) of the 
Madras Estates-Land: Act as it`then stood and therefore the landholder was nót 
entitled-to sue for the recovery of such arnount under section 77 0f the Act. “Thé 
argument-:in-the case ‘was that the trees themselves constituted a holding, but that 
argument was not accepted. In-the case -before-us, we dre not concerned “with 
any -pattas -issued `merely-in respect of trees.- In: the pattas with which we ‘are 
éoncerned, in addition. to taz-cist payable on the-holding -the tax payable in respec 
of:the-trees on the holding is also ‘mentioned and the aggregate amount is shown 
as the ammount due under -he patta: I fail to’see how advantage ‘cari be taken 
of ‘the. general observation-of Their’ Lordships of the Judicial Committee above 
cited to support a claim which runs directly counter to the provisions of section'12 (1); 
ofthe Act. At page 344, Their Lordships enumerate the thréé situations’ in ‘whid 
palmyra trees ‘may be held, namely: ' Ee ae Os Be 
‘~*-(1) They may simply be growing’on land. which is held by a ryot;,though 
fio ‘mention of trees be méde in any lease ; sect wi a? ae 


fraps me 2 e Seas. oe st 
+ (2) they may be growing on land held by a ryot but they may. be let«as: a 
séparate entity in his lease; and. gk ate Veh ed Se sh aS 


< (3) they may be let to a person on whose land they.do ‘not grow. ™ | `~- es 


The dispute in these second appeals is really in respect of trees in the second situation 


and- as regards which trees Their Lordships refused to express any opinion. Tan? 
unable .to derive, much assistance-from the decision of Devadoss, J., In Soundaratajit 


Mudaliar v. Venkoba Rao’, There is nothing iri-that judgment’ to indicate’ that the, 
learned Judge was consciously -dealing with the claim of the landholder to levy. 
tax on trees which came irto existence on a holding’ subsequent to the- passing “of 
the Estates Land Act. .The following: passage in the judgment- dges not really 


support, the case of the landholdér' that there could be a custom even in. respect, 
of trees which came into éxBtencé“after the Act: © 7 ss PEATE SRI 
gSa “The custom, therefore, that the frees are-held differently from the land” has been satisfactorily 
proved, and’ such being. the casé, when'the Jandlord Iet the” plaintiff. into possession” of the- plaint 
land-and reserved to himself--the right- of holding the trees; itSis- difficult to see how.he' could 
_ claiizi;the trees. as‘a “part of the land...-No doubt -in ordinary ‘cases, unless there ‘be’, a” custorit 
of contract to the contrary; 'the‘occupany: tenant would..he-entitled to the, trees in. bis. holding’; 
ee . + A ibe ae LP 


A K os - 24 u 8 SS 
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_tax are divided into. six classes : 
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where a custom by which the trees on the land corld be held apart from the land itself, the\provi- 
sions of section 12 of the Estates Land Act do not apply.” eee oN : \ 
Section 12 recognises only 2 custom in ‘respect of trées’ standing at the date of the 
passing ofthe Act and not trees coming into existence thereafter. ©. - ~ \ 
Reference was. made by learned counsel,. Mr. Champakesa Ayyangars, 
for the appellant to the judgment of Somayya, J., in Janaki Bai Ammal.v. Chinniah 
Nadar1, and to the unreported decision of Srishnaswami Ayyangar, J., in C. R. P. 
No..2121-of 1939. But they have.no bearing whatever on the question which now 
falls to be decided. In these cases the learned Judges were’ concerned with'the 
question whether tree-tax would.be rent go as to enable the landholder:to resor¢ , 
to summary procedure under section 11: ‘of the Estates Land’Act. There. is 
evidently difference between the view taken by these two learned Judges and the 
view taken by Leach, C.J., and Lakshmana Rao, J., in L.P.A. No.,40 of 1942 which 
Was against the decision of Eyers, J., in a batch of second appeals, S..A. Nos..1054. 
to 1065 of 1940. It is a matter of history that’ at one time the view was that 
tree-tax would. not be rent so,as to enable the landholder even to file a suiti under, 
section 77 to recover the same in a revenue Court and:section 134 had to be amended 
to enable the landholder, to resort, to the provisions of section 77 for the recovery of 
tree ‘tax. Whether the Jandholder could have also’ the right to the-summary. 
procedure’ under section 111, etc., of the Act to recover arrears of tree tax ‘cannot 
be‘said to have been finally decided -by this Court. , But that point does not atise 


wo y 


Vest 


the meaning of section. (11) of the Estates Land Act, the learned Judge went -on 
to.observe-as follows::— _ oh & ; a arie. A me its e 


Court.” 
No: doubt there is not much of discussion cr reasoning, but-I agree with this view. 
In my opinion this ‘view follows straight fram the language of section 12 of thé Act 
(vide also the decision of King, J., in S. A. No. 266 etc. of 1938). I therefore agree. 
with the learned District Judge that the defendant’ryots arẹ not liable to pay. ariy. 
tax for the'trees on their ‘holdings which have either been plantéd by them or which: 
have grown spontaneously on the holding subsequent to the passing of Madras: 
Act I of'1908. °° | ie z E sA ot, o: 
Now remain the pre-1go8 trees, and I understand.from learned counsel for 
the appellant that a majority of the trees in these cases fall under this class. ‘F ortu- 
nately for the landholder there appears to be reliable evidence of trees which were 
in existence on the several holdings in 1903 and before, There is also evidence. “as 
to the,trees in respect: of which the tax is now being claimed. The question with 
whith naturally the Courts below were faced was howto-ascertain if the treés: 
now in existénce were all trees which were in existence on the date of thé passing’ 
of the Estates Land Act of- 1908, - Fhe Ccurts therefore sought to devise ‘working: 
formula having regard: to the circumstances of the case and the. incidents’ of thè: 
custom which ‘they had found was well established. After carefully going throtigh, . 
the judgments: of the Courts below, I anr free to confess: that ‘the scheie which, 


e Ve 


they have worked-out appears to: bė substartially just and proper. {I have, However, 

been persuaded by the leerned Counsel for the appellant to` make’ a~ slight 

modification in one or two respects. gure: SL cata eE 

~ - In understanding .the formula arrived at by the lower appellate-Court;- it is 

necessary to state that the palmyra trees:which are the subject ‘matter “of:- the 
ie tot Se ob 

as ra Sat es $$$ 

Ms OEE ale “1, (1943) 1 MLL.J. 88. ? i 





2 


gz THE MADRAS LAW JOURNAL REPORTS. ` [1952 


(1) Peeli (sprouts) 

(2) Kuthuvadali (very young plants) 
(3) Vadali (young trees) 

(4) Tarisse (grown up trees) 

(5) Kattu (trees fit for tapping) at 
(6) Paruvam (fruit bearing trees) 


It is common ground that trees in the first two classes are not taxed at all 
while trees in the remaining four classes are taxed at varying rates, the highest, 
in the scale being the trees in the sixth class. The learned District Judge, in modi- 
fication of the trial Court’s formula, laid down his own scheme as follows : 


(1) In cases in which the number of trees of all classes in the year: 1908 is 
less thafi the number of trees of the classes 5 and 6 in the year 1935, then only 
the number of the trees in 16c8 were liable to be taxed. No exception can be taken’ 
to this. It is obvious that if the number of trees now in classes 5 and 6-are more 
than all the trees in 1908, thea obviously the remaining must have been trees which 
_ came into existence after 1908. . 


(2) If the number of tzees existing in E is equal to the auri ber of trees: 
in classes 5 and 6 in the year 1935, then such number would be the number of. , 
trees liable to be taxed. Here it is objected on behalf of the appellant that the - 
test is not quite proper for this reason. It is said that the trees which fell, say, in 
class 1 or 2 in 1908 would remain in classes 3 and 4 in the year 1935 arfl might 
not have reached classes 5 ard 6 and so it would not be equitable to exclude the 
trees im classes 3 and 4 in the year 1935; and it is only if in taking the trees in 
classes 3, 4, 5 and 6, their number is equal to the number of trees of all classes 
in 1908 that the same number could be adopted. I do not think that there is any 
force in this contention so far as trees in class-3 in the year 1935 are concerned. 
It is only the young trees włich are grouped in class 3, trees which are probably 
10 to.15 years old. Now, it cannot be said that trees of this age in 1935 could’ 
have existed in ‘1908. So they cannot be taken into account. Iam not so certain, | 
however, about the trees in c.ass 4. There is evidence that the trees which would 
reach such maturity as to be included in class 4 would continue to remain-in class 4 
for several years before they could be put in class 5 or 6. I am inclined to-agree. 
with this and therefore I hold that in case the total number of trees of all classes— 
and whenever I say trees of al. classes, I include not only trees which were taxable 
in 1908 but also trees in the fizst two classes which were not taxable but which’ 
however were in existence—is the same as the total of the trees in classes 4, 5 and 6 
in the year 1935, then the number of such trees is liable to be taxed. 


(3) Then, as regards the other contingency of the number of trees in. 11908 
being greater than the numbe- of trees in 1935, here again, the trees in what classes 
should be taken into accoun: is the question. The learned District Judge took 
into account only the trees in classes 5 and 6. For the reasons stated immediately 
above; I think here ‘again th= trees in class 4 also should be taken into ‘account. 
If the number of trees in 1908 is greater than the number of trees in classes 4,5 and 
6 in 1935, then the number of the latter alone is taxable. I quite realise that there 
is a certain amount of arbitrariness about this division.s But that is inevitable. 
I. believe that this is the fairest solution possible without negativing to any large 
extent the rights of both the parties. In accordance with this formula the rights 
of the landholder’ should be worked out. The appellant shall file a separate 
statement in respect of each suit on the basis of this judgment. 


In the result these seconc appeals are allowed in part to the extent ndala 
above. The appellant, will ke entitled’ only to ‘the court-fee and the printing 
expenses incurred by him from the respondent. 

Leave refused, 


N 


KS, SS . Appeals allowed in part, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
Present :—Mr. Justice Govmpa Menon and Mr. Justice Mack. 


The Dominion of India formerly the Governor-General in Council, 
` New-Delhi, represented by the Generall Manager of the South . 
Indian Railway, havings its head office at Tiruchirapalli /. Appelfant*_ 
ae v. ; ; 
Adam Haji Pir Muhammad, Eassack represented by his duly autho- 
rised agent Sulaiman Abdulla . ">. Respondent. 
~ Railways Act (IX of 1890), sections $6 (2) and &0—Consignment of goods—Delay-in delivery—Damage 
fo goods—Prices fallen—Refusal of consignee to take delivery—Claim of compensation. : ee 
A wholesale dealer in Cuddalore (South India) kad a branch in Northern India and certain 
bags of Bengal gram purchased by the Northern Indian branch were consigned on 1st November, 
1944, to the Railway Authorities ta he delivered at Cuddalore. When invoice was obtained by the 
plaintiffs he sent his representative to the Railway Authorities and asked for delivery of goods on 
17th November, 1944. On the strength of the invoice they refused delivery owing admittedly to 
some confusion prevailing regardirg the invoice numbers and the identifying marks on the bags. 
After 24th January, 1945, the South. Indian Railway in Cuddalore sent word to. the plaintiffs branch 
to take delivery of goods which they refused on the ground that the goods had deteriorated owing to 
expgsure and that prices had fallen by about Rs. 8 a bag. Therefore under the Railways Act, secs 
tion 56 (2), the Authorities sold in auction the goods and after deducting freightage and demurrage 
charges paid to the consignee of the goods the balance available: On a suit filed by the plaintiffs 
against the South Indian Railway under section &0 of the.Railways Act. . 
Held, (1) That under section 30 of the Railways Act the suit was one properly maintainable 
and it-was‘not necessary to sue the contracting railways, viz., the G.I.P. Railway. 


` (2) That in all cases of refusal by the consignor to take delivery of goods there can be no hard 
and fast rule of his freclusion from filing a suit for compensation. When, as in this case, the Railway 
Authoritities themselves were guilty of negligence in having allowed the goods to deteriorate and 
subsequently to be sold for a lesser price the responsibility for the loss was certainly the Railway’s. 


Secretary of State for India v, Firm Harkishen Das, A.I.R, 1926 Lah. 575 (2) ; East Indian Railway 
Go. v. Behari Lal, A.LR. 1926 Lah. 512, distinguished. S 
(3) That the decree could not be given for the full amount claimed. The demurrage charges- 
and freightage charges ‘should be deducted. 
. Appeal against the decree of the Court of the Subordinate Judge, Cuddalore; 
in O.S. No. 61. of 1945, . 
S. S. Ramachandra Aiyar for Appellant. 
G. Ramakrishna Aiyar for Respondent. 


The Judgment of the Court was delivered- by 

Mack; F.—Appellant is the South Indian Railway impleaded in the suit filed 
in 1945 as the Governor-General in Council, New Delhi, represented by the General’ 
Manager. There has been much evolutionary change since, with all the Railways; 
in .the Union nationalised .and today the appellant is the Dominion of India, 
The original plaintiff was Adam Haji Pir Muhammad Eassack and he too is now 
represented by the custodian of Evacuee Property. He will however be referred 
to in this judgment for convenience as the plaintiff. He sued to recover Rs. 5,600 
from the South Indian Railway in respect of a consignment of 200 bags of Bengal 
gram, which were booked at Cawnpore on the G. I. P. Railway on 1st November 
1944, to Cuddalore on the South Indian Railway. The learned Subordinate . 
Judge decreed his suit in full. pas eoa 


The relevant facts are these: Plaintiff, a wholesale dealer in grains, groceriès 
and so on had business ramifications throughout what was then Biitish India: 
He had a branch at Cawnpore and another at Cuddalore. The 200'bags of Bengal’ 
gram were, according to invoice No. 6-of 1944, Ex. P. 1, dated rst November; 1 944, 
consigned in the name of someone by name, R. F. C.. to one M. Bagavandas. 
Subsequent to the consignment, Bagavandas endorsed Ex. P. 1 to the plaintiff, 
who appears to have purchased it after it was consigned for transit. It is common 
ground that the bags arrived at Arkonam in a full sealed wagon on the broad- 
ne eae ee es meee ETE 

* Appeal No, 6 of 1948, gist July, 1952.: 
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gauge railWay.’drid wéré.theré transhipped into two-métre-gauge wagons M.C. No. 
413 and:M.C. No. 60 each containing 100 bags. These: two wagons with- seal 
‘cards with No. “8°*on them instead of the corréct invoice No. 6 reached Cuddalore, 
on 16th November; 1944. ` It'is 'commoi ground that the-invoices weré! prepared: 
in triplicate and‘ that one copy had’ to be-carried by the guard.. The copy; which 
- should’ have*been in the_guard’s -pogséssion, was not. forthcoming. andhad got 
mislaid somewhere. The result was that when plaintiff’s agent at Cuddalore 
(P.W. 1) went to the goods staon and asked for delivery on 17th November, 19444, 
- on'the:strength of Ex. P. 1, the’ goods station master, D.W.-3 declined, to- deliver 
without instructions,.for which he wired. -His maip difficulty appears to have been 
that the ‘seal cards on the wagons showed invoice No. . and’as the guard was’ unable, 
to, produce .the copy of the invoice, which should have been in his possession, 
he.was not sure whether these.bags related to Ex. P.1. On 23rd November, -1944,1 
an Inspector. (D.W. 1) was sert to Cuddalore and he opened the wagons to see if. 
the bags had: marks. He found no identifying marks and further more that thè: 
` seal’ card did not show the daze of the invoice. The bags were-unloaded on 13th’ 
December, 1944 from the wagons and stacked in a covered shed. Despite’ the, 
South Indian Railway writing to the G.-I. P, Railway that there was only one: 
person claiming under invoice No. 6, it was not till 24th January, 1945 that the: 
G- I.P; railway, authorised delivery. The station master, Cuddalore, ‘than, sent; 
Word tothe plaintiff’ branch there to take delivery, “They .declined.. . Registered., 
Notices,. (see,Ex. D. 31, dated 30th January, 1945) were sent both to the, plaintiff 
nd to Bagavandas, calling upea them to take delivery in the following terms a. 
Ess f%Legally -you carinot. refuse deliver}. of-a consignment or part thereof.in whatever condition 
it.miysbe available for ‘delivery. Tae-railway-is prépared to allow delivery on-remarks for, actual 
dondition and: weight.’ .The consignment is lying undelivered solely at your risk accruing wharfaged 
‘The,delay ‘in delivery:is due to you.aad: the railway is not responsible.” >+ 0. Wo es Doe 
Plaintiff-teplied by ‘letter"Ex. D. -35 dated 4th’ February, -1945,: declining to take’ 
delivery.on various grounds, tkat the goods‘had become deteriorated and damaged” 
while Jying-iri ‘a state of éxpos.re-in the! goods shed; and that ‘after ‘the arrival of 
the goods at Cuddalore, there zad been a fall in price of Rs. 8 a bag.” At-the'same”, 
‘time, this-létter 4ppreciatéd the-fairnéss of the railway-offer' of delivery with remarks 
on actual condition and weight, meaning that the plaintiffs would be’compensated: 
for loss sustained by them. It was not,-till: egth May, -1945,~that-the , railway 
company sold the 200 bags in public auction for. Rs: 3,625 under.section.56 (2) of 
the Railways Act. The delay is satisfactorily explained as grain being,a controlled 
commodity, the ‘collector's permission’ had ‘to: be ‘obtained-for sale’ Deducting 
freight of Rsi:432 and demurraze of Rs. 1052, there was a-balancé of-Rs. -2;140-9-8. , 
available tò- the plaintiff; who however sued to recover thé full value ‘of the grain: 
actordingito the itivoice? =? > $o, 30V o0) E EE eee ciL 
‘>= The'first point taken by ‘Mr. Rarhachandra.Aiyar for the-appellant is that the 
suit ag ainst, the South Indian Railway isnot, maintainable and that the ‘plaintiff. 
Hoult ‘have sued the contracting railway, i.e., the G. I. P. railway. “Hé-relied on, 
Chunnilal’v.“ Nizam’ s Guardniced State Railway Co., Lid.,1 a Full Bench decision of the. 
Allahabad High ‘Court followed by King, J „in South Indian Railway v. Krishnaswami, 
Naidu. “The facts of those cazes were quite different and they were. held to be ‘not? 
covered by’ section 80 of the Eailways Act, which enables, a suit for comipensation; 
for injury to through-booked traffic being brought éither- against: the contracting” 
railwayadministration -ot ageinst the railway ‘on “which “loss,: injury;- destruétion 
or: deterioration occurred. ` In the present case, there is:cledr and ample ‘evidence: 
tovshow: that the "deterioration occurred: at Cuddalore, where the goods -arrived- 
imgood:time on-r6th Novembez;'1944.. In two'lettefs-Ex. Di 2i, dated 17th January,? 
1945:and: Ex. D? 25; dated-25zh-January;.1945,*written by railway officials iriterse,- 
there:is ‘a’ clear refererice to. the-deterioratiori of thése bags, aiid.a réquest for itistruc-" 
tions::by -wire- if delivery can be: made“to invoice ‘No.. 6.°.-Quite apart. from’ this” 
positive evidence-of detérioratian,the main. grievance of the plaintiff is that although: 
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thése c bagsatrived::in:Cuddalore-on 16th:-November,: 19445, his. rėþresentative was 
‘refused delivery and deliver y. was only.effëred more than 2 months. later- not only 
after the bags had deteriorated;.but also after thére had been.a substantial fall if 
price. : There cain ‘be-no dovbt that there-was’a muddle and a mistake arising :out 
of- negligence; amounting to misconduct or the part of the railway-servants; which 


~ 


resulted „in the: ‘delivery. of these bags being renea, to the Bane immediately Ee 


after their arrival. | uL 


? m 


` We have looked into the AEN invoice EA P. x and-find there. invoicės 
No. 6 and ‘also the digit 8 in the column far the descriptive marks'on the consign= 
ment.’ This’doubtless accovnted for the mistake in the seal cards on which No: 8 
Appeared. ° Mr.’ Ramachandra Aiyar, while concéding the mistakes committed 
on the railway, has pleaded that the South Indian Railway did everything | possible 
to ‘put matters right, and has gone to the, Jength of suggesting that plaintiff’s repre“ 
sentative at Cuddalore, could easily have written to the plaintiff-at Cawnpore to 
put matters -right with the consigning railway there. ‘We have no hesitation in 
finding i in the first place that there was Ceterioration and damage at Cuddalore; 
as a result of negligence amounting to tnisconduct committed on the South ‘Indian 
Railway and that this being the case, the suit had been properly instituted under 
section 80 of the’ Railways Act against ihe South Indian Railway. 


The. South Indian Rai-way will) therefore, be prima facie, liable fot compen: 


sation as a result of such misconduct. . J is next urged. by Mr. ‘Ramachandra. 


Aiyar that the consignor was also guilty af negligence in not putting identifying 
marks oñ. thesé bags. © It is -irged that, had this been done, it would- havé enabled 
the Ivispector who opened ‘the -wagons on 23rd ‘November, 1944, to give delivery. 
As. regards, this, negligencé was ‘shared between thé consignor and -the Railway: 
éompany, who should have. seen-that the bags were marked with ‘the identifying 


marks:moted'in the’ ‘invoice before final’asceptance. We do not think that-the- ` 


absence of identifying marks on-the bags hed really anything to-do with the refusal 
to deliver these bags to the plaintiff, one which was the. direct cause of other negligent 
mistakes of both the railway companies. 


It is- fifially ‘urged that the plaintiff was at-fault in‘ not: taking delivery of the 
bags towards theend of January-when after considerable delay, the. G.I. P. railway 
authorised.the South Indiar Railway to, deliver. There appears to us some sub» 
stance in, this, conténtion. © Reliance has “been placed on East Indian’ Railivay Co. V. 
Behari Lai®: ‘and "Secrétary of State for India v. Firm Harkishendas®, two Bench decisions 
of the Lahore High Court.’ In both these cases, it was held that a consignee is 
bound: ‘to’ take“ delivery of goods even if taey are damaged, his remédy: being:.to" 

im compensation. -In the first case, a coasignment of 200 bags of atta despatched 
from Delhi réached its destination after about: four: and a half months in 1920. 
There.was no evidence as regards the condition of the atta on arrival and no damage 
being: established, the. plaintiff. was held eatitled.. only to the auction. realisation < 
less auctioneer’s commission and certain freight charges, restoring the-trial-Court* 
decree ‘and reversing the décision of the District Judge.in.appeal that the consignee 
in the circumstances were not bound to take delivery. In the second. case, Secretary 
of State for India y. Firm Harkishendas®, 172 -bags.of atta arrived at, its destination on 
thé railway ‘on‘'grd July, 1920, but the ‘plaintiff consignee did not claim them till, 
roth July, arid refused delivery on the growrid that the atta’had been‘damaged by: 
rain, which had fallen that very day. Here too the trial ‘Court gave the plaintitt 
a@:decree’ fox the_price realised ‘by. the auction held on the “1st‘of December, - "1950, 
under section 56 (2) of the Railways Act less-the. demurrage. - The District? 
Judge allowed the plaintiff’s claim for.the value-of the goods . minus freightxand 
démiirrage only “after- roth July.” Heré too, the trial Court” decree_ was restored, AB 


We are unable to regard these decisions as authority. for the. position that in 
all cases in which a consigno> refuses to take delivery, he .can only.recover ‘what the 
_ goods fetch in auction less fré-ght-and demiutrage.** There is nothing in ‘the’ ‘bailment 
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, sections of the Contract Act, waich lay down any obligation on the bailor to take 
delivery from the bailee when he offers it, nor is there any decision, which lays down 
®ny such hard and fast rule. Normally as property in the goods entrusted to'a 
carrier remains with the owner, 2e is bound to take delivery even if they are damaged; 
his ‘remedy being to claim compensation, nor can he cast upon the’ bailee respon- 

_ sibility for further custody as b=lee without payment of storage or demurrage dues. 
Each case has to be considered on its own facts and no hard and fast rule can be 
laid down. On the facts of the present case, we are satisfied that despite the refusal 

‘of the railway company to give Celivery on 17th November, 1944, when the plaintiff's 
“representative demanded it and all these bags were in the Cuddalore goods shed, 
there was nevertheless a duty cast on the plaintiff to have taken delivery of the goods 
though damaged when delivery was offered on 24th January, 1945, in accordance 
with the very fair and.reasonable terms offered by the railway company in their 
letter, Ex. D. 31. The legal pcsition in the extract from this lettér supra is, in our 
opinion, correct though it does not necessarily follow in all cases that a consignor 
refusing to take delivery is-prectuded from filing his suit for compensation. and can 
only receive what the goods fetch in auction when.sold under section 56 (2) of the 
Railways Act. In the present =ase, there can be no doubt that by 24th January; 
1945, the price of Bengal gram had fallen by Rs. 8 a bag and further more that 
there was deterioration due to exposure while: the bags were unnecessarily detained 
in the Cuddalore goods shed in consequence of the negligence of the railway 
companies for a period of more than two months. f = 


We are unablé to uphold -he lower Court’s decree in full for Rs. 5,600 with. 
full costs. There is no justificacion for disallowing the freight, and in view of the- 
plaintiff’s wrongful refusal to take delivery when ultimately offered on 24th January, 
1945, he must also pay demurrage charges of Rs. 1,052. Plaintiff will accordingly 
have a, modified decree for Rs. 4,116 against the railway. company with half costs- 
throughout, and interest at six ser cent. from date of lower Court decree: . 


K.C. f ae Decree modified., 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice CHANDRA REDDI AND Mr. Justice RAMASWAMI. 
Thirumaleshwara Bhatta being minor by next friend Shanker 
Bhatta Appellant* 
ET v. $ e 
Kashimutt Ganapayya and otkers e :. Respondents: 


Hindu Law—Adoption by widower aft he had re-married another woman—Deceased wife if can be nominated 
as adoptive mother to whose father the adoped boy can inherit. 


It cannot be said that a Hindu hÆ a right to name a non-existent deceased wife in preference to 
the existing living wife as the mother af the boy adopted by him, so as to entitle him to’succeéd to 
the estate’ of such predeceased wife’s father. 


Sountharapandian v. Periaveeru Theve:, (1933) 65 M.L.J. 58: I.L.R. 56 Mad. 759 (F.B.); doubted: 
(Gase-law discussed). ; f l 
Appeals against the decree of the District Court, South Kanara, in A. S. No: 
216 of 1945, preferred against tze decree of the Subordinate Judge’s Court, South 
Kanara, in O. S. No. 76 of 1343. ; ; : anor nd 
K. Bhashyam and M. L: Nayak for Appellant in S.A. No. 1823 of 1947 and 
Respondent in S. A. No: 2212 af 1947. . : ; 
` .K. Srinivasa Rao for Respondent in S.A. No. 1823 of 1947 and Appellant in 
S.A. No. 2212>0f 1947. : 
` The Judgnient of the Court was delivered by 
Ramaswami, F.—S. A. Nos. 1823 and 2212 of 194.7:— 





*5,A. Nos, 1823 and 22i2 of 147. - . 24th January, 19525 l 
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These are twọ connected appeal preferred against the decree and judgment 
of the learned District Judge of South Kanera in A. S: No. 216 of 1945 arising from 
O.S. No. 76 of 1943 on the file of the Subordinate Judge’s Court, South Kanara.: @ 


~ -The faets of this case can be easily followed if we ale on hand the genealogical 
tree appended ‘below : — k 


Puttayya alias ee Bhatta. 





Thimmanna Bhatta (Sankamma) . - Shambayya 
grd Si - 


a 


l Shankernarayana : Shyama Ganapayya Ramappayya 
Bhatta (Laxmi). : ; Ra ~ (Plaintift) (and defendant} 
| : 
Thimmanna Bhatta Shankari. : 


The information given by this geneoa tree has to-be completed by bearing 
in mind the following facts: Shankernarayana Bhatta died in 1927 and his widow 
Laxmi died in 194i. Shankernarayana Bhatta’s son .Thimmanna Bhatta, ‘had 
died unmarried during his fether’s lifetime and his daughter Shankari who was the 
first wife of the first defendant Shanker Bhatta died on gth August, 1943. Sankamma, 
the paternal grandmother of Shankeri died after the disposal of the first appeal on , 
goth May, 1949. 


It is unnecessary to re-set the muttiferious controversies bua the parties 
set out in the judgments of zhe lower Cours because the contest has resolved itself 
now into a single question cf-fact and law regarding the two adoptions which are 
said to have been made in the case of the appellant in S. A. No. 1823 of 1947, 
namely, Tirumaleshwara Bhatta, mmor by next friend Shanker Bhatta. 


The controversy before us is simple, namely, if either the alleged adoption of- 
Tirumaléshwara Bhatta in tne first instance on rath July, 1943, is believed or the 
second adoption dated 29th Octoker, 19-4, is accepted as having been validly 
made with the adoptive motker as the then Csceased Shankari, then this Tirumalesh- 
wara Bhatta would be entitled to succeed end, his opponents, the next reversioners 
of the deceased Shankernarayana Bhaita cr the now deceased Sankamma, would: 
not be entitled to succeed to. the considerable landed properties situated in four. 
villages and which are the root cause of all -his trouble between the parties. 


. There is no dispute before us thai the next reversioners, namely, the plaintiff 
in the suit O. S. No. 76 of 1943, and the.second defendant therein would be entitled: 
to take all these properties on the death c Shankari and Sankamma but for the- 
intervention which is set up by the husbar of that Shankari, namely, that Tiru-. 
maleshwara Bhatta had been adopted by him (Shanker Bhatta) while his wife 
Shankari was alive, namely, on 12th July. 1943, because Shankari died on | oth 
August, 1943. : 

In regard to this alleged adoption of Tirumaleshwara Bhatta on . rath A 
.1943, if it is believed as a fact no further pcint of law is involved because he would 
have been adopted to this Shanker Bhatta with Shankari as the adoptive mother. 
On the evidence, however, it has bzen found by both the Courts below that this 
adoption set up as having taken place on 12th July, 1943 is “false. In these second 
appeals the learned advocate for Tirumtaleshwara Bhatta once more pressed this’ 
point. He has not been able to convince us that the conclusion of the lower-Courts 
is incorrect. On the other hand, the lower Courts have.come to this conclusion 
on ample and satisfactory evidence which may be briefly recapitulated as follows. 
This Shanker Bhatta, the alleged adopted father, sought to prove this adoption on 
12th July, 1943, by means of oral, Cocumeatary and circumstantial ‘evidence. 


= ON Mie E he et ae ete E ie tek AS hs oe 
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“1. (a) 2 Oral Evidence-~—-D:Ws. 3, 4, 6 and’ 8 ‘were examined’ as witnesses for 
proving this adoption. D.W. + is the first defendant and D.W. 8 is Panjugadde® 
Govinda-Bhatta and.these witnesses were found to be, in the words-of thé learned’ 
Subordinate Judge, interested, witnesses and their evidence had‘got to be‘accepted 
with reserve. The learned Subordinate Judge observes : —-; ~ lug wri vod 
“J was not favourably impressed withthe. evidence of Krishna Kedlaya (D.W. 3) and 
D.W. 6-A Krishna Bhatta, and they dd not impress me as witnesses of truth. They,seem to have 
been merely pressed into service. D.¥. 6 is a purohit of the first defendant.” 
The cross examination of D.W. 6 bears internal evidence that he could not have 
officiated at any. Dattahomam zs alleged by him. Therefore, the learned Subordi-, 
nate Judge rightly concluded that the evidence of D.Ws: 4, 6 and 8 did not afford 
sufficient and satisfactory proof of the factum of adoption. These observations of 
the learned and experienced Stordinate Judge have not been shown to be either 
incorrect or Inadequate. The learned District Judge has agreed with this appre- 
ciation of the evidence and states in his judgment :* eUe S5 Sak 
“The learned Subordinate Judge has dealt with this question at great length and I am in full 
agreement with him that the adoption alleged to have taken place on this daté has not beet proved.” 
(b) Documentary evidence :—The documentary evidence in ‘this case does not. 
consist of any adoption deed or. any printed invitation for the ‘ceremony, though thé 
parties were ‘socially respectable people and accustomed to ‘issue ‘such ‘invitation, 
cards‘as I shall show presently, or any contemporaneous record like the mutation: 
òf revenue registry. On the ocier hand, the only piece of documentary evidence 
is said to be-an application to th= Tahsildar of Puttur Taluk for the supply ‘of sugar‘? 
Vide Ex. D-g.° It is to the effect that Shankar Bhatta and his wife Shankari wanted: 
tó adopt'Tirumaleshwara Bhata, son of Govinda Bhatta on 12th July, 1943; ‘and’ 
that permission should be grand for one maund of sugar necessary in connection 
with the Homam. The learned Subordinate Judge in paragraph 28 of his judgment 
has.closely analysed this Ex. D-¢ and come to the conclusion thatit was.a spurious 
document’ not properly. proved by even examining the Tahsildar. and that it was . 
merely an attempt to fabricate evidence. We see no reason to differ. Therefore 
the documentary: evidence in this case is nil. She Ae e 
“7. (6) Circumstantial evidence —Turniùg to the circumstantial eviderice; it" was 
sought’ to be made out by this Shanker Bhatta that Shankari ‘was suffering from’ 
tuberculosis, a wasting disease, that she therefore despaired of living and that therefore 
it was. natural for her to think cf adoption before her death as she had considerable: 
Hroperties devolving from her father Shankernarayana. In support of this: D.W: of 
Br Umesha Rao, practising in Mangalore, was examined and the clinical record 
card Ex. D-12’and the book oZ private opinion, Ex. P.-16 were produced.. -The 
learned ‘Subordinate Judge has fully dealt-with this medical testimony in para? 
graph 28 of his judgment and hzs come to-the conclusion, however, regrettable it is, 
thatthe testimony of this doctor is entitled to no weight and, in fact, not to put ‘too: 
fine a point orit, the Doctor waz lying and that the documents Exs. P.-16 and D.-12; 
bore tell-tale signs. showing thaz they could not be accepted as*genuine. Nothing; 
was.placed before us to come to.a contrary conclusion that ‘this appreciation. of the. 
evidence‘is either inadequate oz incorrect... There is satisfactory evidence t oshow; 
that Shankari died not of tuberculosis but of typhoid as the report to the Patel shows; 
Therefore;sit stands to common sense- that Shankari a young. woman aged 18, 
who’ had probably even been ‘confined once, could not’ have despaired: either. of 
procreating a child’ or despaired that she would not live. ` By the same token the 
young husband Shanker Bhazta could not have despaired of either and in fact.after, 
the death of Sharikari he has married with indecent haste and had © wife by the 
second date of adoption on 29th Octobér, 1944. . Therefore,.the oral, documentary’ 
and circumstantial evidence adduced on behalf of Tirumaleshwara "Bhatta ‘do: not’ 
prove that an adoption took plécé on 12th July, 1943 in, Kalembi house where the: 
first defepdant and his fáther. Bhima Bhatta were residing, as alleged. ~~ Patek 
as ee oe. aC eS . . y . - - . ft tat bas 
uc "Phere are. several circutmsances in fact: adduced. by the next: reversioners: 
corroborating that such an édoption:could: not have: taken’ place which .could be 
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summied 'up`as follows, namely; (7) absence be any-deed of adoption, (ii) absence“OT 
printed- invitation; (i) a second adoption ‘showing:the un -consciousness-of tiré 
parties that ‘the first adopticn ‘could net be proved:;'-(iv}’noné of-the ritighbours 
like the Revenue Inspector or Shanbhogue and 'the-Excise Sub-Inspector knowr-ta 
‘this ‘family ‘and who -would: normally be expected tò ‘be invited had beén invited. 
and'who have come forward-as, P.Ws.: 1 and 2 and-stated that they.néver heard‘of 
‘any such..adoption; and - (2) .Ex.-P-11, P-12, and- P-13 ‘dated- rath July; ‘1943; 
‘which show that the ‘adoption could not have taken'place at the time’ ahd in‘the 
manner ‘alleged because this Shanker Bhatta instead-of receiving and’ taking“ thé 
boy as alleged, was actually engaged. with-work in.the Sub-Registrar’s office... | - 
ix è Therefore, the first adoption set up, as having. taken place on 12th July; -19433 
during the-lifetime‘of Shankari, is false. © ; oa, o ioro a Lee 
“+ + This Shariker Bhatta sets up a second adoption of the same“boy on 29th October, 
1944, and-wanted to noniinate or ‘designate the deceased Shankari’as the boy’s 
adoptive mother, though ‘by this time this Shanker Bhatta had married. and “his 
second wife was living and apparently could have been présent éven at ‘thé timé of 
this adoption. ~ In :regard -to; this- adoption: two-questions arise, namely, did- such 
an .adoption ‘take ~place and secondly,; cauld this Shanker Bhatta nominate: of | 
designate .his deceased wife Shankari as the adoptive mother-in. reference=to-his - 


11 Bothsthe lower Courts have found ihat-an adoption took place on-2gth Oétober, 
1944, as alleged and that this is made out by the oral evidence of D.Ws. 4 to-8 and 
by the printed-invitation cards Exs. D. 8 and D. 8-z and the -adoption deed Ex; D.5. 


’ y E a ` X 


Therefore, the learned Subordinate Judge found as follows: . Sa, aa 


nc “E find that the adoption of the.6th defendant oti 29th October; 1944, has been satisfactorily- 
proved.” Peet Big Naam A a rn ede SO, A ee ee Se 
In appeal the learned District Judge has observed’: © “t >o o so C AO 
`“ The learned Subordinate Judge has upon the evidence held that there was an adaption on 29th 
Qctober, t944, and,I concur with im, that-as a matter of fact this adoption did take"placey? ~ 
Therefore, as a fact this adoption of 1944 can be taken as having been established. 


and it was not challenged béfore us. |. 
oT ERA AA cee T rS 


vasa 


the son of that deceased wife, so-as'-o inherit the properties that belonged ‘td her, 
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and that the adoption would take effect as if the adoption had been made in the 
lifetime of the wife herself and, in the absence of any special custom, the adopted 
son will be entitled to divest all intermediate estates which had vested before his 
adoption subsequent to the death of the adoptive mother, either by inheritance or 
by the application of the custom of reverter. Therefore, if the adoption of the 
6th defendant was a valid adop-ion in the sense that the 6th defendant would become 
the adopted son of the deceased Shankari, it will, without the slightest doubt, serve 
- to divest the estate which had become vested in the heirs of the last maleholder, be 
it limited as in the case of Sankamma or absolute as in the case of the reversioners. 


The question however is whether the adoption on 29th October, 1944, was 
an adoption in the sense that the sixth defendant would become the adopted son 
of the deceased Shankari in spite of the fact that the adoptive father, the first 
defendant, had re-married before the adoption took place and had a living wife 
on the date of adoption. For, there can be no dispute that if the adoptive mother 
cannot be held to be Shankar, the adopted boy cannot succeed to the estate of 
Shankari’s father and vice versa. 


_ The learned District Judge came to the conclusion that the adoptive father 
_had no right to name a non-existent wife as the mother of the adopted boy in 
preference to the one that was in existence and that therefore, though the adoption 
was valid it cannot be held that the adoptive mother was Shankari. The resultant 
consequence .was that the adogted son could not succed to the estate of Shankari’s 
father. ons 


This conclusion is attacked by the learned advocate for Tirumaleshwara 
Bhatta, Mr. Bhashyam and his case is that on the case-law developments-that have 
taken place in regard to the theory of adoption which is of a fictitious nature, the 
right to name a non-existent deceased wife in preference to the existing living 
wife is the logical extension. This is buttressed up by the following two lines of 
citations. 


First line. The case-law has gone to the extent of holding that a bachelor 
can~adopt : Gopal Anant v. Narayan Ganesh', that a widower can adopt: Nagappa 
v. Subba Sastri? ; Chandrasekharudu v. Bramhanna® ; Sundaramma v. Venkatasubba Ayyar* 
. and Sountharapandian v. Periaveeru Thevan®; that a man with a plurality of wives 
can adopt even in opposition to his wife’s wishes and foist an adopted son on one or 
more of them: Annapurni Nachiar v. Collector of Tinnevely®, Annapurni Nachiar v. 
Forbes’, Sundaramma v. Venkctas-bba Aiyar* and Sountharapandian v. Periaveeru Thevan® ; 
that a wife has no place in the ceremonies connected therewith though ultimately 
she will participate in the spiritual welfare assured to the husband by Tilothaka 
and Pinda offered by the adopted boy after her demise. The adoption is to the 
husband and not to the wife bat in consequence of the superiority of the husband, 
by his mere act’ of adoption, tue filiation of the adopted as the son of the wife, is 
complete in the same manner as her property in any other thing accepted by 
the husband : Vide Dat. Mima. I, 22, cited on page 244’of Mayne on Hindu law 
and usage, 11th Edn. The principle deduced from these citations is that the 
adoption by the husband is to himself and he could filiate as he likes that son to 
his wife and make that son succeed to her properties. £ 


Second Line-—Having deduced these absolute powers of the husband to filiate 
or foist a son on his barren wife, the case-law has gone to the extent in the second 
line of decisions’ of his being eble to nominate or designate the adoptive mother 
for that boy. Ifhe was a moncgamist and the wife had died at the time of adoption, 
the deceased wife would be coastrued to be the adoptive mother on the principle . 
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' that:a boy- cut off from his natural -family-should be found a-mother whenever 
possible : Sountharapandian v. Periaveeru Thevan'. If the adoptive father has two 
or more wives, that person’ whom he associetes in the function will be'the adoptive 
mother ; Annapurni Nachiar v. Collector of Tirnevelly? ; Annapurna Nachiar v. Forbes? . 
If the man, intending to adopt has two o> more wives and dies giving a joint 
power to his widows to adopt and they adapt a boy the seniormost would; as the 
Dharmapatni and on the principle that. the adopted boy could not have more than 
one mother which is opposed to nature, be the adoptive mother in the event of 
an adoption : , Tiruvengalaratnam v. Butchayyc*. - If the authority has been given to 
the widows severally, the junior may adopt without the consent of the senior, if 
the latter refuses to adopt ; Mondakini y. Adinath®, Where there are several widows, 

if a special authority has been given to one of them to adopt, she, of course, can 
act upon it without the assent of the others, and she alone could. act upon it: 
Vide 2 Strange’s Hindu Law gr cited at page 205 of Mayne on Hindu Law. and 
Usage, 11th Edn. These permutations and combinations establish the right of thé 
husband to designate or.nominate the wife. who should be the adoptive mother 
of the boy adopted. i aca 


_. The learned advocate Mr. Bashyam concedes that no decision has gone to thé’ 
extent of saying that the husband who is adopting a son. to himself has got the 

- power to nominate or designate a dead wife as, the adoptive mother of the boy_in 
preference to a living wife existing and presert’at the time of the adoption (obviously 
for the purpose of altering the natural line of devolution of property and consoli- 
dating it in his.own family) bit that this designation is nothing more. than a-logical 
extension_of the powers of nomination of the husband set out in the second line ‘of 
decisions. In other words, the substance of Mr. Bashyam’s arguments is that 
when the law has been swallowing a camel why should it strain at a gnat of this 
description ? ge WW wre : i ONES 
> _We.regret our inability to accept the conténtion of the learned advocate’ Mr. 
Bashyam on account of the following consicerations, Pe eto 


First of all, the corréctness of Sountharabandian v. Periaveeru Thevan1, has: comé 
to be doubted by very eminent jurists and in fact was the subject-matter of a 
reference to a Full Bench in A. S. No. 83 of 1947 by Govinda Menon and Basheer 
Ahmed Sayeed, JJ." This matter, however, could not be disposed of by a ‘Full 
Bench because the parties compromised and the hearing of this matter became otiose} 
The order of referencé contains the following : : Ds eae EA 


_ “In Mayne’s Hindu Law, tenth edition, pages 258 and 259, the learned editor discusses thè 
question regarding the adoption by a widower as well as which wile happens to be the adoptive mother. 
At pageé 258 the learned editor observes as follows :— -` i A r 


. ‘The real difficulty however lies elsewhere. Where a person has no wife in -existence at the 
Jate of adoption, can his deceased wife be said to be the adoptive mother? This question requirés 
much. more consideration than it has received. Where an adoption is made by a widow, it relates 
back to her husband’s death ; but where the adopticn is made by a widower, there is no reason or 
principle why-it should date back zo an earlier date such as the death of his wife. The Dattaka 
Mimamsa contemplates a living wife and not one who is dead. It is imposing a fiction upon a fiction 
~o'say, either that the wife must be deemed to be alive at the date of the adoption, or that the adoption 
should relate back to the moment of her death. For the legal fiction of maternity, there must be a wife 
m existence at the time of the adopt on to whom the law can point as the mother. Far the adoption 
5s to the husband, and not to her. But in consequence of the superiority of the husband, by. his mere 
act of.adoption, the filiation of the adopted as son of the wife, is complete in the same manner as her 
property, in any other thing accepted by the husband.’ f o SNS 

.This passage is conclusive to show that the acquirer of the ‘property in the son must be a 
-iving person, So too, if a bachelcr makes an adoption as he is entitled to do, the fiction of 
maternity has no scope and it is impossible to constitute the wife he may marry thereafter, ‘as the 
regal mother of the adopted boy. She might not have even been in existence at’ the date -of 
adoption, ~The simpler and more logical conclusion appears to be that a person can , be the 
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mother of the adopted boy when she is in existence as a wife at the date of the ‘adoption, whether ' 
or not, she consents to it.” . 
The editor remarks in the foot-note : 


“ Ramesam J.’s dictum in Souxtharapandian v. Periaveeru Thevant. Nor is there any need to rely 
on any theory of the adoption-relatirg back to Kothai Ammal’s lifetime ‘ proceeds upon a miscon- 


ception’. 


Another equally eminent authority has also criticised the correctness of the 
decision in Sountharapandian v. Periaveeru Thevan’, Sir M. Venkatasubba Rao, after 
his retirement from the High Court of Madras, in reviewing Mayne’s Hindu Law, 
roth Ed., observed as follows:—- | . z mune A 

“ By way of refreshing contrast, the criticism of the Full Bench decision in Sountharapandian v. 
Periaveeru Thevan? is liberal in outlooxs. That the adopted son of a widower becomes the son of his 
deceased wife is a rule that outrages both reason and natural fecling. To suppose that the deceased 
wife is alive, or to relate back the adoption to the moment of her death, as the editor rightly points: 
out, is to impose a fiction upon a ficion. The absurdity of invoking the fiction of maternity in the 
case of a bachelor who first adopts and then marries is patent.” pe 

We cannot, as was the case also with our learned brethren Govinda Menon and 
Basheer Ahmed Sayeed, JJ., ignore that circumstance that two eminent jurists 
late Mr. S. Srinivasa Aiyangar and Sir M. Venkatasubba Rao were of the opinion 
that ‘Sountharapandian v. Pertazeeru Thevan’ -had not been correctly decided. We 
would have referred this matter to a Full Bench but for the ‘circumstances that on 
the ‘footing that Sountharapand=in v. Periaveeru Thevan', has been correctly. decided 
the extension which the learred advocate Mr. Bashyam asks for is not deducible 
from the ratio decidendi in that case. 7 eH - 


In fact Sountharapandian v. Periaveeru Thevan}, following the earlier decision of 
Sundaramma v. Venkatasubba Aipar?, which for the purpose of our argument can be 
considered to constitute one =roup, contained observations showing the need for 
caution in imposing fiction upca fiction in developing the fictitious theory of adoption. 
It is a salutory principle right through that the adopted son is after all a son by 
fiction only. To adopt the words of Lord Truro in Egerton v. Brownlow*, uttered 
in another context, the fictior of adoption constitutes “a very unruly horse and 
when once you get astride of it you never know where. it will carry you.” The 
caution enjoined in Subramanicn v. Somasundaram*, that “ even a fiction cannot be 
carried to illogical linits ” is too wholesome to be ignored. And in this connection 
it has to.be remembered anc borne in mind that the text-writers should not be 
taken literally and verbally because those text-writers, for instance like Dattaka 
Mimamsa where it is stated =bout the wife of the adopter becoming the mother 
of the adopted boy independently of her volition, were only thinking of matters 
spiritual and in terms of perpetuaticn of the sacred fire (agnihotra) shrardha, etc. 
Otherwise, if we do not keep in mind this limitation there would be a complete 
perversion of the laws of inheritance. In a series of cases it has now been held 
by our Court that more than one wife of the adopter cannot become the mother 
of the boy for the purpose of succession. Under the Shastras the theory of maternity 
arising in the case of all the wives of a person is based upon the spiritual aspect. 
In fact Jagannatha has gone to the extent of remarking that if a son be adopted 
by a man married to two wives, he would have two maternal grandmothers and 
two sets of maternal ancestors ; see Colebrooke’s Hindu Law, 4th edn., Vol. II, 
page 394. Similarly, Vyavasthachandrika states that if an adopted son is received 
by none of the wives either in conjunction with or under the authority of the husband 
but by the husband alone, the adopted son should perform the Parvana Sradha 
in honour of the ancestors of all such wives of the adopter : see Vol. Il, page 147, 
verse 32. Therefore, unless we bear in mind the limitation, we would be creating 
confusion in regard to succession. So also if we literally accept these texts as not 
only covering matters spiritcal but also matters secular, we would be making a 
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moçkery of adoption not by making it a substitute for the real thing, namely, the 
adopted son being the reflection of a real son, but a caricature of the same, an aurasa 
son if his father is married zo two or- moze wives can only. succeed to his own . 
natural mother’s properties and not -be the heir of: his step-mothers’ properties 
devolving on them from their parents. Therefore when Mr. Bashyam asked fer 
an additional fiction we must bear.in mind these limitations and examine whether 
such an extension is based upon the two factors involved in an adoption, namely, 
the spiritual and the materiel one. But before examining this aspect of the case 
we shall draw attention to certain observations in Sundaramma v. Venkatasubba Aiyar* 
and Sountharapandian v. Periaveeru Thevan®, which throw considerable light on the 
question to be considered. In Sundazamma v. Venkatasubba Aiyar!, Phillips, J., 
observed : ' Te 

“ The theory then appears to ke that the adopted boy by a legal fiction becomes the natural son 


of the adoptive father and presumadly also of his wife. ‘The question here is not complicated by the 
existence of two or.more wives.” 7 


In Sountharapandian v. Periaveeru Thevan?, Ananthakrishna Aiyar, J., observed : k 


.; “In the case of plurality of wives, several tests have been indicated .to find out the intention 
of the husband as to which of the wives should be the mother of the adopted son.. In the absence of 
any indication by the husband himeelf just as, associating one wife with him in the act of adoption, or 
otherwise declaring who is to be the mother, it may be that the seniormost wife—Dharmapatni— 
might.be held to be the mother. - If some wives be dead but others living other circumstances might 
have to be considered.” Ne A 
In other words, these two decisions contain cautions against extending the fiction 
and take on an additional fiction as now caled for by Mr. Bashyam. 


The ratio decidendi in both these cases is that the adopted boy gets entirely-cut off 
from his natural family, though we may not go to the extent.of considering whether 
he is civilly dead and concerning which there has been a lot of controversy. There- 
fore, Courts have felt that wherever possible a mother should be found for the boy 
in Suddha Dattaka affiliation. That mother was described as “ Pratigrahitri- 
yamatha ” and this term has in its turn led to a lot. of controversy and our Court 
has considered the definition of this term in Sountharapandian v. Periaveeru Thevan®, 
and Justice Ananthakrishna Aiyar has held that the expression means only the 
adoptive mother and not the woman who actually received the boy. In the article y 
“ Theories of Maternal Affiliation in Adoption” contained at page 21 of (1948) 2 
M.L.J. Journal portion the learned author Mr. S. Venkataraman points out that 
it is noteworthy that the term has always been understood by scholars as referring to 
an adoptive mother generally and not carrying its etymological significance. This 
construction was evolved because as I have stated the endeavour of the Courts has 
always been whenever possible to find a mother for the boy and on that construction 
it was possible to deduce that where a widower adopts, the deceased wife could by ~ 
fiction be made the adoptive mother of the son adopted so as to inherit her father’s 
properties. i TU A a 8 

’ Could this be done in the case of an adoptive father who has remarried before 
adoption and has a wife living and who has no necessity to hunt for a mother 
for the adopted boy because there is one ready to hand. In our. opinion there 
can be’only one answer and it is the answe> which has been given by the learned 
District Judge, namely, that the deceased wife of the first defendant cannot bè 
nominated or designated’ as the adoptive mother of the sixth defendant; © : - - 


This is based upon a twofold reasoning. First of all the va ious fictions ` 
‘in regard to the power of a-husband to designate or nominate a deceased wife. 
‘or in the case of a bachelor a subsequently acquired wife to be the adoptive mother 
is based on the principle that the adoptive boy having lost his natural mother 
must be found a mother wherever possible and this is not the case here. Secondly, 
powers of preference of the husband can apply only as between the living wives 
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of a person and not for eluzidating the rights of a wife who had died prior to- the 
adoption and, a wife who is living at the time of adoption. The recognition of 
such a nomination would not give effect to the rule’ that when the first wife dies 
the next wife becomes the Dharmapatni and in fact a wife has to be taken in order 
that acts of religion might be done properly. So, the importation of the fiction 
will result in the anomaly, namely, that with reference to the adopter and his then 
existing wife the son is fictionally born in his family on the date of the actual 
adoption but with reference to the deceased wife he should be deemed to have 
come into existence on the date of her death, a different date ; so much so the 
‘son comes into existence noi at the same time as regards both the parents, namely, - 
Shanker Bhatta and Shankeri but at one time with reference to Shanker Bhatta 
and his second wife and at another time with reference to the alleged adoptive 
mother Shankeri. Adopticn ceases to be an imitation of nature but becomes a 
mockery ‘of it. í ne Ce 
It is interesting in this connection to look into the Hindu Code, 1948; which 
has not been passed.into law but is on the legislative anvil. It is printed as Appendix 
IV to Mayne on Hindu Law and Usage, 11th Edn. | In section 54 of the said 
Code it is stated that any male Hindu who is of sound mind and has completed the 
_age of eighteen years has the capacity to take a son in adoption but cannot, do so 
“except with the consent of his wife, or, if he has more than one wife, except with 
the consent. of at least one of such wives. In section 70 of the said Code, it is 
stated that : / 4 
“Where a Hindu who has a wife living adopts a son, she shall be deemed to be the adoptive 
mother ” and “ where a Hindu has more than one wife'living, that wife in association with whom or 
„with whose consent he makes the adoption, or if more than one wife has been so associated or has 
so consented, the seniormost in marriage among the wives so associated or consenting shall be deemed 
to be the adoptive mother, and the other wives, the step-mothers, of the adopted son. Where’a 
widower adopts at any. time after Lis wife’s death, the wife who died last immediately preceding 
the adoption, shall be deemed to de the adoptive mother, and any other predeceased wife or any wife 
subsequently married by him shall be deemed to be the step-mother of the adopted son. Where a 


‘bachelor adopts, any wife subsecueatly married by him shall be deemed to be step-mother of the 
adopted son.” a 


-There can be no dispute that these sections are the embodiment of the case-law 
‘as it now stands and the progress which is sought to be embodied. It will be 
. noticed that the framers of the Code have not thought fit to apply the extension 
now sought for as it is opposed to both the spirit of the texts as well as the limi- 
-tations placed by case-law in regard to this thorny subject of adoption by the male. 


In the result, it follows that the decree and judgment of the lower appellate 
Court has got to be set aside because Sankamma has subsequently died and there 
is no impediment to the reversioners’ ‘claim and the-decree and judgment of the 
learned Subordinate Judge has got to be affirmed, though on different grounds. 
‘The second appeal by Tirumaleshwara Bhatta (S: A. No. 1823 of 1947) is dismissed 
and the second appeal by tne reversioners (S. A. No. 2112-of 1947) is allowed... | . 


. +. The reason-which induced the learned District Judge to dismiss the action was 
that it was too premature as Sankamma was alive at the date of the suit and the 
date of first appeal Subsecuent to the filing of the appeal here the impediment has 
been removed by the death cf Sankamma. Therefore it follows that the plaintiffs 
are entitled toʻa decree in te-ms of the learned Subordinate Judge’s findings, but 
as regards mesne profits we- direct that the plaintiffs be entitled to a decree- only 
from the date of the death of Sankamma, that is, 2oth May, 1949. Each party 
to bear its own costs throughout. f ; f ies 

K.S. S. A. No. 1823 of 1947 dismissed 

nii and S. A. No. 2112 of 1947 allowed. 
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wo 4 IN THÈ HIGH COURT OF JUDICATURE AT- MADRAS. : 
;” PRESENT Mr. JUSTICE SATYANARAYANA Rao AND Mr. Justice RAGHAVA Rao. 


i 


The Public Prosecutor ~~ ar ee ere ~ a Petitioner® — i 
O eM a 
A.K. Gopalan Respondent. 


:' ~ Constitution of India (1950), Articles 132 and 134 (1) (c)—Leave to appeal: against order of release in a 
petition for Habeas Corpus—Conditions of appealability—T est of —Civil Procedure Code (V of 1908), section 
109 (c)—Analogy—Substantial question of law as to interpretation of Constitution -should exist. a 

~ The High Court ought to be extremely chary of exercising its power under clause (eY of 
Article 134 of the Constitution of India against a person released from detention. The intention 
of the framers of the Constitution szems. to have beer that if on the one hand absolute immunity from 
appeal against an order of release obtaining in England is not to be imported into India, appealability 
in India ought not to be treated as a matter of course on the other hand. The Constitution provides: 
accordingly for a certificate of fitness from the High Court or for special leave from the Supreme Court 
as a sine qua non for imperilling the liberty of a released subject. In all other criminal matters than 
those.falling under sub-clauses (a) and (6) of Article 134 (1) of the Constitution of India, the High | 
Courts in the respective States in the Territory of Incia should ordinarily be the final Court of appeal. 
This is a fact which should not be lost sight of when considering the question as to whether a certificate 
of fitness should or should not issue in any case. s 


a The jurisdiction to certify a case as a fit one for further appeal is to a certain extent discretionary 
and the jurisdiction to give leave or to refuse leaye to appeal is a very delicate one (f. Judgment of 
Lord Esher, M.R., in (1886) 17 L.R.Q.B.D. 521 at 528). - : 


- Where petitions to give leave to appeal to the Supreme Court under Article 134 (1) (c): were 
filed by the Government of Madres against orders for release of a detenu, : 


‘- Held, (1). that making any allowance for possible differénce between considerations pertinen 
to civil cases and those pertinent to criminal cases, in the matter of application of tests, those laid 
down under section 109 (c) Civil Procedure Code, are broadly applicable to petitions under Article 
134 (1) (c) of the Constitution. - y A 


. (2) That under the Constitution which contains fuller and wider provisions as to appeal than 
those of the Government of India Act of 1935 which contained only section 205 corresponding to , 
Article 132 of the Constitution, thee is no such immunity from appealability in the case of an order of 
release on an application for a writ of habeas corpus as ‘obtains in England. . 


[Certificate in this case was refused as no substantial question of law as to interpretation of 
Constitution was involved.] i . Ep e 
Case-law reviewed. ` . AE l 5 pi 
‘Petitions under ‘Articles 134 (1) {c) ard 132 (1) of the Constitution of India 
praying that in the circumstances stated thereiny'the High Court will be pleased 
to grant-leaye to the petitioner to appeal to the Supreme Court against the ordér 
in Cri. M. P. No. 153 of 191 and Crl. M..P. No. 354 of 1951 on the file of the 
‘High Court directing the release of the respondent from being ‘detained as a detenu 
in Central Jail at Cuddalore. eo. ae 


a 


The Advocate-General (V. K. Thiruvenkatachari) instructed by the Public 
Prosecutor (V. T. Rangaswami Aiyangar) fcr the Petitioner. 04 aoa 
' M. K. Nambiar for Row and Redd; for Respondent. l eo TS 


The Court made the following 
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s 


? Cri. M. Ps; Nos. 568 and. 6go of 1951. Sa Me ree eas oe gth. August, 1951 


-> 


726 ; THE MADRAS LAW JOURNAL REPORTS. (1952 


On the first application for the writ we are satisfied following a decision of 
the. Pepsu- Court-in Dr. Teja Gingh v. The State}, that the non-mention of a time 
limit in the confirmatory order of detention passed after review under section 12 (2) 
of the Preventive- Detention Act, 1950 (IV of 1950) vitiated the order. .At the 
time of our pronouncement of judgments in that case it was represented to us by 
the then Advocate-General that Act IV of 1951 passed further to amend Act IV of 
1950 had just received the assent of the President, and an adjournment was asked 


‘for on that ground. No authezticated copy of the Act was produced to us of which 


we could take notice or on which we could act. We pronounced our order of 


‘release as we had come to the conclusion that the order of detention was illegal. 


The second petition for the writ which followed on the re-arrest that took place 
‘within about five minutes of the pronouncement of our earlier order was based 


` on the ground that the Government had acted mala fide and in contempt of 


this Court’s order. We ordered} the second petition on the finding that we reached 
in all the circumstances of the case including the non-production before us at the 


` time of our judgments of the scond order of detention which already had become 


ready, that the conduct of the Government was lacking in bona fides. 
In these petitions for leave the Advocate-General has contended that the cases 


„are fit ones for appeal to the Supreme Court and that we should so certify. He has 


taken us in the course of the arzument through the several provisions of law which 


_ have regulated appeals against such orders from time to time. By Article 132 


-of the Constitution, the appellate jurisdiction of the Supreme Court against -any 


judgment, decree, or final order of a High Court whether in a civil, criminal or 
‘other proceeding is provided far, if the High Court certifies that the case involves 
a substantial question of law 2s to the interpretation of the Constitution, Apart 
from this, Article 133 deals with the appellate jurisdiction of the Supreme Court 
in appeals from High Courts-ix regard to civil matters, while Article 134 providés 
‘generally for the appellate jurisdiction of the Supreme Court in regard to criminal 
matters, if the High Court (a) has on appeal reversed an order of acquittal of an 


‘accused person and sentenced =im to death ; or (b) has withdrawn for trial before 


itself any case from any Court subordinate to its authority and has in such trial 
convicted the accused person and sentenced him to death ; or (c) certifies that the 
case is a fit one for appeal to the Supreme Court. The present petitions for leave 
to appeal have been argued sdlely with reference to clause (e) of Article 134 (1) 
and it has not been suggested for the respondent that the jurisdiction involved is 
anything but criminal. 5 : `: : 

Certain. decisions of this Court Re Mandalapu Peddayya® of Panchapakesa 
‘Aiyar and Basheer Ahmed Sayzed, JJ., and Chenchu Naraina v. Karrapati Kesappa®, 
‘of Govinda Menon and Basheer Ahmed Sayeed, JJ., have been brought to our 
notice which have proceeded.on the basis that the jurisdiction to certify under 
Article 134 (1) (c) should be exercised by the High. Court on the same principles 
as those on which the discretion vested iri the Supreme Court under Article 196 
of the Constitution for grantinz special leave to appeal, has to be exercised.- The 
learned Advocate-General has»criticised these cases as not appreciating the inevitable 
difference that exists under the Constitution between the two kinds of jurisdiction. 
The principles governing the power of the Supreme Court to grant special leave 
under Article 136 of the Constitution have been laid down in Pritam Singh v. The 
State*’in these terms :, : me 
i“ Generally speaking ‘this Court will not grant special leave, unless it is shown that exceptional 
and special circumstances exists, that substantial and grave injustice has beer done and that the case 
in question presents-features of sufficient gravity to warrant a review of the decision appealed against.” 
.Of the- three requirements for the grant of special leave indicated in the passage 
cited, the learned: Advocate-General has rightly submitted that the second and the 
third can have no place in the matter for consideration by the High Court when 
invited to certify that a case decided by itself is a fit one for leave to appeal. He is, 
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in: our opinion, right-in this submission. ` Fossibly the’ only common consideration 
which the High Court under Article 134 (1) (c) and the Supreme Court under 
Article 136 may well take into account as a ground for granting leave is that “f excep» 
tional and special circumstar.ces exist whith is tke first of the three requirements 
indicated in the passage cited. As pointed out in the judgment of this Court 
(Satyanarayana Rao and Basheer Ahmed, Sayeed, ' JJ.) in M. S. Sheriff v. P.C. 
Damodaran Nair}, delivered after reservaticn of our judgment in these petitions, 
it will not be -correct to assume tkat the principles governing the grant ofa 
certificate under Article 134 (1) (A and the granting of special leave. by . the 
Supreme Court under Article 136 are always the same. ; e 


While to the extent of this submission the learned Advocate-General is correct, 
he has still to make out the propriety of our granting the leave sought in terms of 
clause (c) of Article 134 (1). In section rog (c) of the Code of Civil Procedure 
similar words are found which have been construed by authoritative decisioris of the 
Privy Council as authorising the High Couzt to certify where some question of law 
of public or private ‘importance is involved. It is settled too by cases under the 
provision of the Code of Civil Procedure that the grant of a certificate is in the 
discretion of the Court which must be judicially exercised and sparingly used, that 


- a question will be one of puklic importance if it affects not merely the parties to the 


case but also large bodies of persons ar communities, that the mere existence of a 
substantial question of law is not sufficient, that a question of private importance ` 
means of private importance to both parties to the litigation and not merely to one 
of them, and that the fact that the question affects third parties. is no ground of fitness. 
We do not consider it necessary to refer to the decisions supporting the proposition 
as stated by us since the matter is fully discussed and the law correctly stated at 
pages 1025 and 1027 of Volume I of Chitalzy’s Commentaries on the Code of Civil 
‘Procedure, 4th Edn. The applicabilicy of the analogy of decisions under section- 
109 (c), Civil Procedure Code, to cases under Article -134 (1) (e) of the Constitution 
has been considered in the judgment of this Court in M.C. Sheriff v. Damodaran Nair! 
referred to above. Making allowance in any given case for a possible difference 
between considerations pertinent to civil cases and those pertinent to criminal in the 
matter of the application of the tests laid down by cases under section 109 (c) 
Civil Procedure Code, we are of opinion that the application of the analogy of the 
latter cases to cases under Article 134 (1) (e) is, broadly speaking, correct. . 


We shall now deal wita the way in which the learned Advocate-General has ` 
endeavoured to satisfy us tnat certificates should be granted in these: two cases. 
In the first case he says that there’are two questions of public importance involved, 
‘namely : ) : i : s 

(1) Whether the time limit for the duration of the confirmatory order of deteri- 
‘tion should be mentioned in it ; and o A 

(2) whether the Court should nct have taken notice of Act TV of 1951 passed 
to amend Act IV of.1950 and granted the adjournment sought by the then Advocate- 


. General for, production of an authenticated copy of the amending Act ge yee 


So far as the second of the questions is concerned, we are of opinion that there. is no 
substance in it. We had prepared cur judgments in the case in favour of the. detenu 
and taken our seats to deliver them. The then Advocate-General did not have an 
‘authenticated copy of the amending Act. We.could only take notice of proceedings 
‘of Legislatures, if proved, as required by section 78 of the Indian Evidence Act, by 
journals of those. bodies or by published Acts or extracts or by copies purporting. 
‘to be printed by order of the Government concerned. The question was the very 


` vital one of freedom for the detenu. We accordingly refused the adjournment as 


we thought correctly. In any case, the propriety of the grant or refusal of an 


. adjournment cannot, in our opinion, be a question of sufficient importance for the 


purpose of a certificate uncer Article 134 (1) (c). So far aś the first question is 
concerned, it has been brought to our notice that the Pepsu decision in Dr. Teja 
a R a 


, 


I. ‘Cr.M.P. Nos. 1261 and 1263 of 1951. 
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‘Singh v. The State, on whica we founded our decision has since been overruled: by 
‘the Supreme Court. - That would, no doubt prima facie, authorise the granting 
‘of-thé certificates sought if tae matter remained at that. But then the poinit. which 
we havé to consider is of waat practical consequence the reversal by the Supreme 
‘Court of our order of release is to be with reference to that order in the events that 
thave since happened. -The Government, anticipating our order, made a fresh 
order of detention, which, accepting our order as a hurdle in the way of further 
-detention, they served upon the detenu in order to rearrest him within barely 
‘five ‘minutes -of our.order. Having thus accepted our first order of release and 
having without resort to the course of.an appeal to the Supreme -Court served a 
fresh order of detention upon the detenu which led to the second petition for the 
‘writ, the Government, in our opinion, must really make out grounds for a certificate 
.of leave to appeal against ou: d2cision on the second petition for the writ, and cannot 
ask for. leave against our deciston on the first petition at this juncture. Assuming 
-without deciding that normally in the event of a reversal by the Supreme Court of 
.our.order on the first petition, the Government could either in the exercise of its 
inherent power resulting from such reversal or under section 3 ( a) of Act IV of r950 
providing for execution of dsteation orders claim to re-arrest the detenu, it would 
not be open to the Government in this case to do so in view of the second order of . 
detention which led to the second petition for the writ. The granting of leave to 
‘appeal against our order on the first petition seems to us therefore to be a matter 
more of academic than of prac-ical interest in the circumstances of this case. 


. As regards the second case before us the learned Advocate-General has formu- 
lated two questions as questions of public importance involved in it :. - oo 


(1) Whether it was improper for the executive to consider even while a pro- 
‘ceeding is pending’ in Cour- 23 to what action it should take in the event of an 
„adverse order and pass orders without disclosing the same to the Court; and ` * 


“4 (2) Whether the finding cf the Court against bona fides of the executive action 
<is- good in-law. 


‘Though formulated in the shape of two questions the matter involved it was conceded 
‘by the learned Advocate-Genezal, was only a single one, as the failure on the part 
‘of the Government to discloss its fresh order to the Court would only be one element’ 
of fact which may enter into ou- decision on the question of bona fides of the executive 
‘:aétion. The question of bora fdes or contra seems to us to be essentially a question 
.of fact which we were at pains to determine as best as we could in all the-circum- 
stances ofthe case. It canrot certainly be claimed to. be a question on which any 
decision of the Supreme Court will necessarily be useful.as a matter of general 
-guidance to the executive in ozher cases of preventive-detention. . The question of 
bona fides on the part of the executive in any and évery case of preventive deténtion 
; must depend for its determination upon its peculiar facts and circumstances. ` We are 
“ot satisfied that in our concepzion of what constitutes mala fides in the context of a 
“ease like the present we erred. Nor are we satisfied that our inférence from all the 
facts is in root analysis anything but one of fact or at best of mixed fact and law. 


. Mr. Nambiar for the respondent has raised the point that under the present 
,Constitution the position as tc the appealability of an order on ‘an application. 
„for.a writ of habeas corpus in the exercise of our criminal jurisdiction is identical with 
thë. position as to the appealability of orders on proceedings under section 491, 
“Grimirial Procedure Code, whith as laid down by the Judicial Committee of the 
Privy Council in King-Emperor v Sibnath Banerji, “ is in effect the same as the position 
Stated in Cox v. Hakes?” The point is obviously fallacious. The very decision of 
the Judicial Committee cited makes it clear that oe eae 
: 3 “‘the condition of the law of haEcas corpus in India and the purpose and the express words of 
Section 205 of the Government of India Act afford a contrast to the condition of the English law 
And. the object and general terms of section 1g of the Judicature Act, 1873 ” z 
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‘under which Cox v Hakes, was decided. | -It-is: perfectly clear to-us that under the 
- “Constitution ‘which-contains fuller and wider provisions as totappeal than those 
‘of the Government of India Act which cantained only section 205, corresponding 
‘to Article 132;-there is-no such immunity from appealability in the case of an.order 
of release on an application for a writ of Fabeas-corpus as cbtains in England.. The 
iquestion of appealability of such an order must be judged with reference to the 
‘provisions of the Constitution and appealability must be recognised and given 
effect.to within the limits defined by Article 134 thereof. l 


As.. Even so, We do not encertain any dovbt.but that the High Court ought to be 
extremely chary of exercising its power under clause (c) of the Article against the 
person released. ` The intenion of the framers of the Constitution seems to us to Have 

,been that if on the one hand the absolute immunity from appeal against an order of 
release obtaining in England is not to be imported into India, appealability in India 
ought not to be treated as a matter of course on the other hand. ` The Constitution 
accordingly provides for a zertificate of fitness from the High Court or for special 

“Jeave'from the Supréme Court as.a sine qua zon for imperilling the liberty of a released 
subject, which is a matter of vital moment—within different degrees it may be— 

“for all countries cherishing cr professing the basic principles of British Jurisprudence, 

: and- certainly of no small moment to the minds of a people “ solemnly resolved to 

- constitute India into a Sovereign Democratic Republic ” and to secure to all-its 

. citizens amongst other things the bcons and blessings of political justice and liberty 
.of thought and expression. In all other criminal matters than those which fall 

. under sub-clatises (a) and (b: of Article 134 (1) the Constitution of India undoubtedly 
intends that the High Courts in the respective States in the territory of India 
should ordinarily be the final Courts of appeal. This is a fact which must not, in 
our opinion, be lost sight af by- us when considering the question as to whether a 

. certificate of fitness should or should not issue in any given case. : oS 


We may add however that if the matter of an applicatien for the writ of habeas 
corpus is not criminal in nature the provision of the Constitution governing appeal- 
„ ability will be Article 132 under which, except where a substantial question of law 
"as to the interpretation of -zhe Constitution arises, there can be no question of an 
appeal to the Supreme Court. This aspect does not arise for any discussion in the 
:present cases which have proceeded on the express basis that the jurisdiction invoked 
- is of a criminal nature gove-ned by Article 134 (1) (c) of the Constitution. 


-.... We. have. carefully considered. this matter with a view neither to clutching 
at jurisdiction which does rot exist, so as thereby to put in jeopardy. the liberty, of 
the subject nor giving away jurisdiction which does exist, so as to deny the States 
its legitimate right if any of farther appeal.’ We find no question óf principle involved 
in these cases such as: may govern other cases ; nor can we say that we. have experi- 
enced any reasonable doukt about the ccnclusions that_we-have reached: on the 
applications for the writs.. i 


. ... The jurisdiction to certify a case as a fit one for further appeal is to a certain ` 
extent discretionary, and like the jurisdiction of the Judges of the Divisional Court 
„in England to give or to refuse leave to appeal to the Court of Appeal from their 
"own decisions, is, to use the epithet employed’ by Lord Esher, M.R., in Ex parte 
‘Gilchrist In re Armstrong®, in relation to that jurisdiction, a very delicate ʻone. ` In 
; the language of the learned Master of the Rolls in that case, merely to say'that we 
` are’satisfied that our decisich is right is no: certainly a sufficient reason for refusing 
‘the certificate sought, when the question involved is one of principle and we have 
“decided it for the first time. But bearing in mind if only by way of analogy to the 
¿extent to which such analogy is applicable a consideration like that adverted to 
„by the learned Master of the Rolls as well a the considerations laid down by autho- 
‘ritative decisions as these which must be borne in mind for granting or refusing 
a certificate under section r09, Civil Procedure Code and considering all the facts 
and circumstances of the cases before us in the light of thé principles’ underlying 
` P 2 = —E $$ a — -~ — AO | 
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such considerations, we have, on-the whole, arrived at the conclusion that these 
petitions must be rejected as raising no substantial questions of law of paramount , 
. importance such as may be allowed to override the liberty earned by the respondent 
. under: orders of release and as being outside the limits of the restricted jurisdiction 
conferred on us by the Constitution. f le: 


A certificate against this order is asked for by the learned Advocate-General 
under Article 132 of the, Constitution. We refuse it as in our opinion this order 
involves no substantial question of law as to the interpretation of the Constitution. 


K.C. — Pètition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. : 
. PRESENT :—MR. JUSTICE RAMASWAMI. 
E. P. Arumugham Pillai and another | - ..  Petitioners.* 


. Factories Act (LXIII of 1948), sections 2 (m) and 85—Scope—* Factory »—Test—G.0. No. 2210, 
(Madras) (Development Department), dated 22nd April, 1948, declaring certain places generally as 
'“ factories ”—Validity— Proper form of order to be made. 


G. O. No. 2210 (Development Department), dated 22nd April, 1948, has been issued under 
section 85 (1) of the Factorics Act empowering the State Governments by notification to declare that 
all or any of the provisions of the Factories Act shall apply to any place wherein manufacturing process 
is carried on notwithstanding thaz the number of persons employed is less than 20 if working without 
the aid of power. The G. O. is in the following.terms: “In exercise of the powers conferred by 
section 85 (1) of the Factories Act (Central Act LXIII of 1948) His Excellency the Governor of 
Madras declares that all the provisions of, the said Act shall apply to any place wherein a 
‘manufacturing process is carried on without the aid of power or is so ordinarily carried on and 10 
or more but less than 20 persons are employed.” i ‘ $ i 


On a question as to the validity of this G.O. 


Held, that the G.O. is illegal and ultra vires and béyond the powers conferred under section 85 
of the Factories Act. The State Government would have been within its powers if they notified 
particular named places as factories. But the G.O. making generally every place a factory where 
there are more than 10 and less than 20 people employed and engaged in the manufacturing process 
„without the aid of power, practically renders nugatory the definition of a “factory ” in section 2 (m) of 
the Act. The Government has to make use of the provisions of section 85 of the Factories Act in 
special cases and for well considered reasons and notify the particular places as factories. Persons 
having cigar manufactured employing less than 20 persons cannot be prosecuted for infraction of the 
“Factories Act by virtue of the above G.O. making their places of manufacture factories. f 


Petitions under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the order of the Court of 
the First Additional First Class Magistrate of Tiruchirapalli in S.T. Cases Nos. 
1138 and 1141 of 1951 respectively: k aey o 


S. Ramachandra Aiyar for Petitioners. 


a 


The Public Prosecutor (V. T. Rangaswami Ayyangar) on behalf of the State. 
The Court made the following : í 


ORrDER.—These are Criminal Revision Cases which have been filed against 
the convictions and sentences of the Additional First Class Magistrate, Tiruchira- 
palli, in S.T. Nos. 1138 and 1141 of 1951 respectively. i 


The facts are :—The petitioners before us who were respectively accused in the 
lower Court were running cigar factories in Tiruchirapalli Town. There is no 
dispute that .each of these businesses is employing only less than 20 workers ‘and 

“that the manufacturing process is being carried on without the aid of Electric 
_power., P.W. 1, the Assistant Inspector of Labour, First Cirlce, Tiruchirapalli, 
"visited these places and noted certain contravention of the provisions of the Factories 
“Act. which need not detain us here. These petitioners Arumugham Pillai and 
~ Sundaram Pillai were prosecuted for infraction of the provisions of the Factories 
‘Act. Each of them was fined Rs. 10 or in default to simple imprisonment for ten 
days. 

Nc 


’ 


* Crl. R. G. Nos. 34 and 35 of 1952. 4th September, 1952. 
(Crl. R. P. Nos. 34 and 35 of 1952). ` o£ \ ; 


+ 
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The point taken is thet-these business premises.are not factories within the 
meaning of the Indian Factories Act and that the lower Court should have’ held 
that the G.O; ‘No. 2210’ (Development Department), dated gend April, 1948 -is 
illegal and ultra: vires. ey ine 


Section 2 (n) of the Indian Factories Act LXIII of 1948 defines a factory as 
any premises including the precincts thereof-wherein 20 or more workers are working 
or were working on any day of the precedirg 12 months, and in any part of which 

_ a manufacturing process is being carried on without the aid of power, or is ordinarily 
so carried on. . But notwithstanding this definition power is given under section 
85 (i) to the State Governments by notification in the Official Gazette to declare 
that all or any of the provisions of the Act shall apply to any place wherein manu- 
facturing process is carried on notwithstand-ng that the number of persons employed 
is,less than 20, if working wi:hout the aid of power. In pursuance of this, G.O. No. 
2210 (Development Department), dated zend April, 1948 has been issued in the 
following terms : _ , l f 

“In exercise of the powers conferred by section 85 (i) of the Factories Act, 1948, (Central Act 
LXIII of 1948) His Excellency the Governor of Madras declares that all‘the provisions of- the said 


‘Act shall apply to any place wherzin a manufacturing process is carried on without the aid of power 
or is so ordinarily carried on and tzn or more but les than 20 persons are employed.” : os 


There can be no doubt that this Government Order is illegal and ultra vires 
and beyond the powers confered under section 85 of the Indian Factories Act. 
The State Government would have been within its powers if they notified parti- 
cular named places as factories. But instead of doing so this Government Order 
makes every place from Ganjam to Ramecwaram generally as a factory provided 
there are more than so-and less than 29 peaple employed and engaged in the manu- 
facturing process without the aid of power. This practically renders nugatory 
the definition of a factory in section 2 (m) of the Act. The object of section 2 (m) 
in restricting the term ‘ Factory’ to places which employ 20 or more persons en- 
gaging in a manufacturing process without the aid of power, is that small under- 
takings, most often practically family “businesses, should not be subjected to the 
rigorous restrictions imposed by the Factcries Act and that in fact such’ business 
would not be requiring the rigorous restrictions under the Factories Act. ,The 
Central Legislature has at the same time contemplated that in particular places . 
and in certain types of businesses run with less than 20 but more than ten’ persons 
without the aid of power conditions-may exist calling for the application of the 
salutary provisions of the Factories Act in ensuring the welfare of the-workers. The 
Central Legislature has also, certainly contemplated that the provisions of the 
Factories Act might get defeated by scrupalously keeping the number of workers 
down to 1g. That is why power has been given to the State Governments to prevent 
the abuse of the limitations imposed in section 2 (m). This special power conferred 
on the State Government cannot be’ exercised in this manner and used as if it were 
a blank cheque and issue a Government Orcer in the aforesaid terms. One instance 
how this power should be used by the State Government is to be found in section 3. 
Section 3 for instance lays down that “‘in this Act references to time of day are refer- 
ences to Indian Standard time”. But then recognising that the Indian Standard 
time might not be observed all over India end that local conditions would require - 

‘modifications, a proviso has been inserted that for any area in which Indian 
„Standard time is not ordinarily observed the State Government.may make rules 
specifying the area, defining the local mean time observed therein, and permitting 
‘such time to be observed in all or.any of the factories situated in the area. In 
a reported Scotch decision Macbeth v. Ashley the term ‘any particular locality? 
was construed as follows : pi EA 
“Eleven o’clock at night is the hour appointed for closing public houses in Scotland (under 25 
and 26, Vic. c. 35) although in special cases, and for well considered reascns, a deviaticn is allowed 


.with reference to any particular locality really requiring it. An order by the Magistrates of Rothesay 
for closing at ten, instead of eleven, though limited by its words to a ‘ particular locality ° embraced 
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‘every public house in the burgh. Heid, by the House of Lords agreeing with the Courts below, that 


the Magistrate’s order was ultra vires.” > . ' 


ea hs ` % caer 2 ae 
‘In: these, circumstances the Jower-Court -ought to have’ held ‘that! G.O. No. 2210, 
was illegal and ultra vires and erred in holding that the business - premises of the 
accused was a factory and that there was any contravention of the Indian -Factories 


Act. 


; This does not mean that we are leaving the State without any remedy in regard 
‘to bringing these businesses within the meaning of the Factories Act. All that the 
State has got to do is to make use of, the provisions of section 85 of the Act in special 
‘cases and for well considered rezsons and notify the particular places as factories. ; 


-These revision cases are allowed and the convictions and sentences are set aside. 
‘The fine amounts, if collected, will be refunded. : 
‘° These cases having been -his day set down for being mentioned the Court 
‘made the following ` ` f ~ : 
.. Order :—Note-——Subsequent to the pronouncement of my order in the above 
cases On 3rd September, 1952, the learned Public Prosecutor has ‘been: instructed 
“by the Government to state that a Government notification modifying the particular 
places has been issued and it is awaiting Gazette publication and that in this notifi- 
cation these cigar factories have been included. ‘This is very gratifying because 
‘this was precisely the remedy which I suggested should be adopted by the Govern- 
‘ment in the penultimate paragraph of my order. Inasmuch as the Gazette notifi- 
‘cation has not been made, this does not affect the merits of the order passed by me 
‘and it will be open.if there arz infractions in future for the State to move against" 
these factories. f 
\. KS. ; ` — Revisions allowed. 


C.S IN THE HIGH COURT OF JUDICATURE AT MADRAS. ~ 
s l [Appellate Side.] i 


; PRESENT :—P. v, RAJAMANNAR, Chief Justice anD Mr. Justice SATYA- 
NARAYANA Rao. E 
‘The Rajahmundry Electric S-pply Corporation, Limited, 


eats by its Vice-Chairman Appanna Ranga Rao - .. Petitioner * 
: : v. 
“The State of Madras, represented by the Secretary to the 

£ Government, P. W. D., Madras _ .. Respondents. 


Constitution of India (1950), Articzs 132 (1) and 133 (1) (b)—Grant of leave to appeal to Supreme 
Gourt against order dismissing petition to quash order of Government vesting an Electrical undertaking in 
‘Government—Stay of operation of the order vesting the undertaking pending disposal of appeal to the Supreme 
:Couri—]f can be ordered. ; : 

Civil Procedure Code (V of 1908), Order 45, rule 13 (2), clause (d)—Scope—If can be invoked to restrict 
or prevent successful party from exercising the rights under the order of High Court under appeal. š 
© Order 45, rule 13 (2), clause (d) of the Code of Civil Procedure only enables the High Court to 
‘place the party seeking its assistance under any condition which the Court may think fit to impose. 
‘Tt enables the High Court to give suc other directions i.e., a direction other than a direction placing 
‘the party under any condition respe=ting the subject-matter of the appeal, such as for instance, by 
‘an order directing the appointment cf a Receiver. The provision does not enable the High Court 
to give any direction to the successful party by way of obstructing or preventing him from exercising 
.the rights to which he has become’en=tled under the final order of the High Court. 
`- . "Where an application for the issue of a writ of mandamus directing the Government to forbear 
‘from taking posséssion of the petitione- (undertaking) under a G.O. was dismissed and leave to appeal 
ito Supreme Court was granted and che petitioner then prayed for a stay of operation of the G.O. 
‘pending. disposal of the appeal to the Supreme Court. : 


Held, that Order 45, rule 13 (2) af the Code does not enable the High Court to grant the relief., 


~:~ - Petition praying that in the circumstances stated therein and in the grounds 
-of appeal to the Supreme Court the High Court will be pleased to grant leave 
-to appeal to the Supreme Covrt against the order of the High Court made in 
eo ee elias We tees ta í . Ey aus oat 
- * Ç, M, P, Nos. 7163 and 7164 of 1951. goth July, 1951. 
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C. M. P. No. 4697 of 1951 preserte1 to the High Court for the issue of a writ 
of certiorari calling for the rccords of proceedings under Sec, 4_(1).of. the Madras 
Act XLIII of 1949 and quash the order therein directing the petitioner-company 
to vest.in‘the’ Government. ` Oy cat) Stet Ges Sag fea E 

D. Naresaraju and K. B. Krishnamurthy for Petitioners. ~' Se RER Y 

The Advocate-General (V. K. Tiruvenkatachari) and Vepa P. Sarathy for’ Res- 
pondents. ; nee: 

Order of the Court was pronounced by jaar. ERG 
_-,. ‘The Chief Justice. C.M.P. No. 7163.2f 1951.—The applicant is entitled to 
leave to appeal to the Supreme Couri from our final order in C.M.P. No. 4697 
.of 19511 under Article 133 (1) (b) of the Constitution, because our order involves 
‘directly.a claim respecting property of over Rs. 20,000. This is not disputed-by 
the learned Advocate-General. The applicant will further be entitled to leave 
‘under Article 132 (1) also.as the case involved a substantial question of ‘law as 
“to the ‘interprétdtion of the ‘Constitution, in particular, Article 19 (1) (6) and 
Article 31 (2). A certificate will issue accordingly... 7 fa 


ARA EIA : een eek eee ee eee © Certificate -granted, 
© C.M.P. No. 7164 of 1951.—This is an appplication by the applicant in C.M.P, 
No. 7163 of 1951 at whose instance we have given leave to appeal to the Supréme 
Court against our order passed in Narasaraopeta Electric Corporation, Limited v. State 
of Madras! praying that this Court. may grant-stay of the operation of the Govern- 
ment Order, dated 2nd September, i950 directing the vesting of the, petitioner- 
‘Corporation pending disposal of the appeal to the Supreme Court. The learned 
Counsel for the petitioner has sought the assistance‘of Order 45, Rule.13 (2) of the 
Code of Civil Procedure in support: of h’s.-application. We are of opinion, that 
this provision does not enable us to grant kim the relief which he seeks in this appli- 
cation. Obviously he is not seeking stay of execution of the order passed’ by us. 
He is really in effect asking for an injunctioa restraining the State from taking action 
in pursuance of an ordér passed by it directing a vesting of the. Corporation in the 
State. This relief cannot fall within the scope.-of clause (d) of rule 13-(2). That 
provision only enables this Court to place the party-seeking-the assistanice of -the 
‘Court under any conditions. which this Gourt- may think -fit to impose. And it 
enables this Court to give such other direction, that is to say, direction other than 
a direction placing the party under any condition respecting the subject-matter of 
‘the appeal, such as for instance, by an order directing the appointmient of a Receiver. 
The provision does not.enable this Court to -give any direction to the ‘successful 
„party by way of restricting or preveriing him from exercising the rights to which 
he has beconie entitled under the final order of this Court. The decision of a 
‘Division Bench in Ramanathan v. Viswdaathan? was relied upon by the léarned Gounsel 
for the petitioner. No doubt clause (d) cf rule 13 (2) was invoked to-enable the 
‘Court to grant stay of execution of the final mortgage decree pending an appeal 
to the Privy Council against the preliminary decree. The decision may be supported 
on the ground that in effect the Court was staying the execution of the decree 
‘appealed from, because an appeal against a preliminary decree is in à sense an 
appeal against the final decree in so far as the final decree is dependent. on ‘the 
‘preliminary decree. . Moreover the learned Judges in that case do not appear 
to have’ considered the scope of clause {d', namely, whether it enables the Court 
_ to place.the party other than the party seeking the assistance of the Court under 

‘any conditions or to give any directions to such a party preventing him from enjoying 
the fruits of the-order agatnst which the appeal is pending. We aré of opinion 
that the ruling in the case above refe-red zo would not apply to this’ case in which 
the relief asked for has nothing whatever to do with the execution of the final order 
‘of this Court’ and-which seeks to prevent the successful respondent from exercising 








ats right in accordance with the final order of this Court. -°- ~ +- stem e 
xe “This application mist therefore bë dismissed. °° 6 7 °° r 7D aE maa 5 
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[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RAjAMANNAR, Chief Justice, MR. JUSTICE SOMASUNDARAM 
AND MR: JUSTICE VENKATARAMA AYYAR. 


Bandi Veerraju and others . .. <Appellants* 
v. ` 
Bandi Narayanamma Respondent. ` 


Hindu‘ Law—Joint family—Widow of Co-parcener—Right' to maintenance—Quantum of ee 
Deciding factors. 


` On the death of her husband a widow continues to be a member of the joint family along with the 
male co-parceners. Her fortunes are bound up with the fortunes of the family. If the income of the 
family increases, she will be entitled to <he benefit of it. Likewise, if the income of the family decreases, 
she must submit to a reduction of her maintenance. This is inconsistent with the contention that the 
widow’s maintenance should be fixed taking into consideration her husband’s share in the income of 
the family at-the time of his death and at no subsequent time: 


` Rangathayi Ammal v. Munuswami Chetty, (1911) 21 M.L.J. 706, explained: and not followed 


K 


Manicka Mudaliar v. Sowbagia Ammal, (1914) 27 M.L.J. 291 ; Veerayya v. Chellamma, - (1938) 
2 M.L.J. 822: I.L.R. 1939 Mad. 234, approved ; Audemma v. Varadareddy, (1948) I M.L]. 30: 
LL.R: 1948 Mad. 803, relied on. 


Caes-law discussed. 


Appeal against the decree of the Court of the Subordinate Judge, Eluru, in 
A.S, No. 184 of 1946, preferred against the decree of the Court of the District Munsif, 
- Kovvur in O.S. No. 382 of 1944. 


`- K. Ramachandra Rao for Appellants. ‘ 
Y. G. Krishnamurthi for Respondent. 


. Order of reference to the Full Bencht by 


`. Ramaswami; 7.—This second appeal has been preferred against the decree and 
judgment of the learned Additional Subordinate Judge at Ellore i in A.S. No. 184 
of 1946 in O.S. No. 382 of 1944- 


2. The facts are: The plaintiff is Bandi Narayanamma ; ae PETE husband 
Venkatarayudu and defendants 2 and 4 were the undivided sohs of the first deféndant 
Bandi Muneyya. The third defendant is a son of the second defendant. There 
is no dispute that all these persons constituted members of a coparcenary. This 
Bandi Narayanamma’s husband, Venkatarayudu, died about 1914. This widow 
in 1944. came with a case that "she was entitled’ to separate maintenance at ‘the 
rate of Rs. 1,000 per annum, for arrears of maintenance at that rate and for provi- 
sions being made for residence. utensils etc. The defendants set up the plea that 
the maintenance of this widow had already been settled by an arrangement with 
the father. of the plaintiff at Rs. 100 per annum and it was beirig paid for several 
‘years at that rate. Therefore, the controversy between the widowed daughter- 

‘in-law and the father-in-law znd brothers-in-law was that the widow claimed 
‘Rs, 1,000 per annum on foot af the income of the family on the date of suit and 
the father-in-law and brothers-m-law sought to support the maintenance of Rs. ‘100 
per annum on the foot of the incame of the family on the date of the death of Venkata- 
saudi; 

© 3, Both the lower Courts seem to have adopted a sdacnbiia course and decreed 
‘maintenance at Rs. 750 per annum apparently taking into consideration the increased 
income after the death of Venkatarayudu and as accruing on the date of the suit. 
This family income has been estimated at Rs. 7,000 on the date of suit. 


. 4. In second appeal the learned advocate raised the point whether we should 

adopt as our datum-line the date of the death of the hushand of the plaintiff or the 

“date of filing of the suit whick was one generation thereafter. He brings ‘to my 
$$$ $$$ E E S 


* T A. No 488 of 1948 and Memo. of objections. 25th July, 1952. 
tiaist September, 1951. 3 ; 
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notice conflicting ‘decisions of his Court -which are mare in Audemma v. 
Varada Reddy In that case the conflict ‘was fully brought into prominence by.the . 
learned advocate, Mr. K. Umamaheswaram who was appearing for the first-defen- 
dant. The conflicting decisions are set out in that judgment as follows : oe 
_ “ On behalf of the plaintiff reliance is principally placed on the decision in Manicka Muialiar v. 
Sowbagia Ammal?. Dealing with 2 case where a wid=w of a deceased member of a joint Hindu family 
claimed maintenance against her husband’s brother and brother’s sons who had considerably enlarged 
the family estate since the death of her husband, it was held that the share the huskand would get if 
he had been alive at the time of the suit should be taken into consideration and not the share, if „any, 
he'was entitled’to on his death)? > i 
‘After’ pointing out that the property cut a° which the plaintiff sought to be main- 
tained was joint family property, that the defendants took the plaintiff’s husband’s 
interest by survivorship and that.it formed the nucleus of the subsequent acqui- 
sition, Sankaran Nair and Spencer, JJ., held.in that - -case' that the plaintiff: would 
get a reduced rate of maintenance if the family income diminished and that on the 
same principle she should be entitled to zn increased rate of maintenance ‘if the 
family income expanded. In Veerapya v. Gellamma*, Wadsworth, J., held- -following 
Manicka Mudaliar v. Sowbagia Ammal? that, 

“the maximum which can be awardéd to a widow will be the amount of the income of the share 

to Which her-deceased husband would have been ertitled had he been alive anda coparcener. at the 
date of the suit for maintenance.’ 
The learned Judge notices taat in Rangathaz Ammal v. M unuswamt Chetti* and Subba- 
rayalu Ghetti v. Komalavalli Thayaramma® the income of thé husband’s share was taken 
to be the income of the share which he would have got if a division -had taken 
place in his lifetime, and that this was aso apparently the basis of the decision 
in Jayanti. Subbiah v. Alamelu Mangammal®-in which the right of maintenance was 
treated as being limited to the share of the deceased husband, which had come by 
survivorship to the coparcener. The learned Judge then observes that, 

“ On this question of the date with effec: from which the husband’s share is to be estimated, 
there is a very clear ruling of a Bench of this Court  Manicka Mudaliar v. Sowbagia Ammal?” ~». 
which is later than the case he first referred to. As the decision in Maniéka Mudaliar 
v. Sowbagia Ammal? had not been challenged by subsequent rulings of this Court in 
the 24 years which had elapsed since the decision was passed the. learned Judges 
took it to be authoritative and allowed maintenance on the basis of the income of 
the share to which, the plaintiff’s deceasec husband would have been entitled on 
the date ofthe suit had he keen alive and a coparcener. - 


_ 5. On foot of these conflicting decsions Mr. Umamaheswaram seems to 
have suggested that they should be resolved bythe decision of a Full Bench and he 
also brought to thé notice of the Court chat in Rangathayi Ammal v, Munuswami 
Chetti4 it was assumed: without demur that the widow’s right to be maintained out 
of the interest of , her deceased husband in the coparcenary property which on 
his death survived to the remaining coparceners should be calculated with reference 
to the share to which he would have been entitled if a partitition had taken place 
between him and the remaining coparcenezs before his death and that the law was- 
stated in similar terms in Srinivasa Iyer v. Lakshmi Ammal’, Ramzan v. Rom Dear 
and Gurushiddappa v. Parwatewwa?. 

. 6. The Bench declined to refer the matter to a Full Bench on the een that 
it was not necessary for purposes of that case to get this conflict decided and went 
on. other lines for coming t their decisioc and with: which we are not concerned 
here. ne 

7. The conflict pointed out is a real and important one and affects the award ° 
of maintenance in hundreds of suiis penc.ng and which are likely. to De ai in 
our Courts. z 


I.: oe 1 M.L.J. 30 at 3€: LL.R. 1948 5. (1g11)-21 M.L.J. 493. 
Mad. 8 _ 6 (1902) 12 M.L.J. 270 : LLR. 27 Mad. 45. 
5 (9i) 27 M.L.J 7. (1927) 54 MLJ. arab at 538. 
3. ie 2M.L.J. hee oTLR. 1939 Mad. ‘234. 8. (1917) 40 All. g6. jis 
4 ran) a1 M.LJ. 706. g. -E.L.R, 1937 Bom. Ig. 
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- - 8. ‘In this ¢asé also if it is held that the datumi-line for holding the award -of 
maintenance to the respondent is on -the.date of the death of Venkatarayudu, 
then the appellant before me ha: a very good case. If, on the other hand, itis held 
that the maintenance should be awarded as on the date of suit then the appellant 
hhas-got a fairly thin case. ; : ae ae ee 
- g. I therefore direct the papers be placed before my Lord the Chief Justice 
for having the matter decided by a Full Bench if he considers such a course appro- - 
priate. Both parties request me that the entire controversy namely, the appeal 
‘and the memorandum of cross-objections which are within a short compass niay 
also be disposed of by the Full Bench hearing.the point of law. .The-appeal and 
the memorandum of cross-objections will also be. placed before the Hon*ble the 
Chief Justice for such approprizte action as my Lord deems fit. - OAS 
This appeal came on for hearing in pursuance of the abovesaid ‘Order ` of 
Reference before the Full Bench. . oye 
c * Ky -Ramachandra Rao for Appellants.. ee EO E gh 
Y. G. Krishnamurthi for Respondent. ~ TN p, 


. The Judgme:ıt of the Court was delivered by . : 
_° Rajamannar, G.J.—This second appeal was first heard by Ramaswami, `J., wha 
considered that an important question affecting the award of maintenance to 
the widow of a deceased coparcener against the surviving co-parceners. arose 
in this case; on which there azpeared to be a conflict of judicial opinion. - Hence 
this reference to a Full Bench. gree 
The second appeal arises oat of a suit filed by the respondent for the recovery 
‘of maintenance at the rate af Es. 1,000 per annum from the date of suit and for 
‘arrears of maintenance for abou- a year before the institution of the suit at the same 
rate, for provision for residence and other minor reliefs. The respondent’s deceased 
husband, Venkatarayudu,.and defendants 2 and 4 who are appellants 1 and 3 
‘were the undivided sons of the fst defendant. The third defendant (second appel- 
Jant) is the son of the first appellant. The respondent’s husband died undivided 
from the family nearly 30 years before the suit. The respondent claimed a sum of 
Rs. 1,000 as a proper rate of mzintenance on the allegation that the family owned 
-about 150 acres of land fetchirz an annual income of Rs. 20,000 and had also `a 
large money lending business. The defendants pleaded: inter alia that soon- after 
‘the plaintiff’s husband’s deatk there was an agreement between the plaintiff’s 
father acting on her behalf amd the first defendant that the plaintiff should” be 
paid a ‘sum of Rs. 100 per annum towards her maintenance and that neithér the 
plaintiff nor the defendants shou ask for its alteration atany time. ‘This amount was 
fixed, according to them, having regard to the extent of the family estate at the time 
‘of the plaintiff’s husband’s dea, namely, about 54 acres of land of which 6 acres 
alone were wet. The learned Lästrict Munsif of Kovvur who tried the suit held that 
the arrangement set up by the defendants was not true and proceeded to fix the 
‘maintenance. He held that the quantum of maintenance had to be fixed taking 
“into consideration the income of the family on the date of the suit and the plaintiff’s 
husband’s share therein if he h=d been alive. He estimated the net income of thé 
family at not less than Rs. 7,009 and fixed a sum of Rs. 750 per annum. He also 
-awarded her arrears of mainténznce at the same rate for the year 1943. The defen- 
‘dants appealed to the Subordinste Judge, who confirmed the decision of the District - 
“Munsif except as regards costs. The defendants thereupon filed the second appeal 
which is now before us. pee 
: The main ground which was taken in the memorandum of appeal was that 
‘the lower Courts should have held that the plaintiff was entitled to maintenance 
only from the share of her husmand in the properties that the family owned and 
possessed” at- the time of-his~death.-- Learned counsel “for the appellants~ pressed 
only this point before us. He contended that the rate of maintenance should be 
fixed-having regard to the properties which were owned by the joint family at the 
time of the plaintiff’s husband’s death and she should not get the benefit of subse- 
quent acquisitions made by the family. pgm! eg Bien Sia Os 


mee a Me 


mW: - VEERRAJU.-2. NARAYANAMMA (F.B.) (Rajamannar, C.7.). 237 


„© -On this question: there is direct autho-ity in-this Court.. In Manicka Mudaliar 
V. Sowbagiammal’, it was held by a Divison Bench consisting of Sankaran Nair 
and Spencer, JJ.; that the amount of maintenancé should be fixed’ with reference 
‘to the income of the family as it stood at tae date of the syit and not as it stood at 
the date of the husband’s death. In that dase the plaintiff’s husband died in 1897 
and the suit for maintenance was brought'in 1911. When the plaintiff’s husband 
died the joint family was possessed of about 1 acre of wet land and about 14 acres 
of dry land and was carryirg on a small trade in cloth. After his death the trade 
increased and the profits became large ard properties were purchased out of the 
income from the trade. The income of the family on the date of the suit was esti- 
mated at Rs. 17,500 per annum on an average. The District Judge awarded 
maintenance at the rate of Rs. 50 ser mensem. It was contended that the lowér 
Court was wrong in fixing the maintenance with reference to the present income 
of the family, but this contention was overruled. They observed : ra i 
. “ It is not contended that the property out of which the plaintiff seeks to be maintained is not 
joint family property ; that the defendants did no- take her husband’s interest by survivorship and 
that formed in part the nucleus of this acquisi-ion. It is also clear that if the family income had been 
reduced, the plaintiff would only get a reduced rate of maintenance and she would not be entitled 
to have it fixed with reference to the family income a: the date:of her husband’s death.” ~ > 

They followed two rulings of the Bombay High Court in Madhavrav Keshav Tilak 
y. Gangabai® and Adhibai v.~ Gurusandas JTathu®. In Madhavarav Keshav. Tilak v. 
Gangabai*, Westropp, C.J. and Kemball, J., had held that a Hindu widow is nat 
entitled to a larger portion of the annual produce of the joint family property as 
‘maintenance than the annual proczeds of the share to which her husband would 
have been entitled on partition were he then: living, and this decision had been 
followed in the later case. Wadsworth, J» followed the decision in Manicka Muda- 
-liar v. Sowbagiammal! in Veerayya v. Cheluamma*. No doubt, that was a suit for 
_enhancement of;maintenance already fixed. by a decree of Court. But the principle 
applied was the same. He held that tke maximum which could be awarded. 
to the widow would be the amount o? the income from the share to which her husband 
would have-been entitled had he been alive and a coparcener at the date of the 
suit for enhancement. The learned Judze pointed/that the ruling in Manicka 


ett ate tice e LL CLL A LD a 
1. (1914) 27 M.L.J, 291. 234, °° 5 . http ae 
oR 1878) LER. 2 Bom. 639- à (1902) 12 M.L.J. 270: ILL.R. 27 Mad. 45r 
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‘Hindu widow is her husband’s share in the income of the family property at the 
time of his death. In that case no question arose as to the amount of maintenance. 
A creditor of the deceased husband of a,widow had obtained a decree on a promissory 


note executed by him and in execution of that decree he became the purchaser 


of the house which belonged to zhe deceased in which thè widow was living. When 
the decree-holder proceeded tc obtain delivery of the house he was resisted by the 
widow on the ground that she had a right of residence during her lifetime and that 
‘she could not therefore be ejected from the residential portion of the house. The 
- District Judge upheld her contention. But the learned Judges of this Court reversed 
the decision of the District Jucge on this point. It was in the course of dealing 
with the nature of. the widow’s right of maintenance that the learned Judge made 
the observations above extracted.~ In Rangathayi Ammal v. Muniswami Chetti1, no 
doubt the question was, what was the proper rate of maintenance to be awarded 
to a widow against her step-son. It appears from the facts set out in the judgment 
that no considerable time elapsed between the death of her husband and the insti- 
tution of the suit for mainterance by the widow. No -question therefore arose 
-as to whether the income of the family on the date of the husband’s death or on 
the date of the institution of the suit should be taken into consideration in fixing 
the amount of maintenance. We cannot therefore take this decision as a direct 
authority on the question now before us. We may also mention that there is no 
reference by the learned Judges to the Bombay decisions which were referred to 
in Manicka Mudaliar v. Sowbagiccnmal?. 


On principle we are in entire agreement with the decisions in Manicka Mudaliar 
v. Sowbagiammal? and Veerayye v. Chellammal?. : The law is well settled that the widow 
of a deceased coparcener in a jaint Hindu family has a right of maintenance against 


the surviving coparceners quoad the share of her deceased husband which survives . 


‘to them. This is an absolute rght which accrues to her as a member of the joint 
family. The correct conception of the widow’s right is thus set out in Lingayy 
v. Kanakamma? : - 
_. “ The wives of the male coparceners in a Hindu family are not entitled to equal shares with the 
males in the family estate, nor do-they take their husband’s shares by representation on their death, 
but in place thereof, they are entitled to a portion of their estate for their enjoyment during their 
lifetime sufficient to maintain them comfort according to the means of the family. This is an 
absolute right due to their membership in the family and does not depend on their necessity arising 
from their want of other means to support themselves.” (Vide also Commissioner of Income-tax v. 
Bhagwa i*.) : 

It must not be overlooked that the wives or widows of the coparceners, though 
they may, not be themselves coparceners are members of the undivided family 
along with the males. (Bhagwats v. Commissioner of, Income-tax®.) There can be a 
joint family even with the singie male member provided there are widows of the 
deceased coparceners or other persons entitled to maintenance from him (Vedathunni 
v. Commissioner of Income-tax, Medras?. ‘Their Lordships of the Judicial Committee 
expressly say that they do not agree that a Hindu joi ıt family necessarily consists 
of male members only. (Kalyanji Vithal Das v. Commissioner of Income-tax, Bengal®.) 
There can be a joint family where there are widows only, for a Hindu joint 
family is not finally terminatec so long as it is possible in nature or law to add a 
male member toit. Any ofthe widows can bring into the family a new male 
member by adoption (Mayne’s Hindu Law, 11th Edn., page 334). 


= 


It follows, therefore, that on the death of her husband a widow continues . 
to be a member of the joint family along with the male coparceners. Her fortunes ` 


-are bound up with the fortunes of the family. If the income of the family increases 
she will be entitled to the benefit of it. Likewise, if the income of the family 





r. (1911) 21 MLJ. 706. Br (1947) 2 MLJ. 574: LR. 74 LA. 142: 
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234 7. (1932) 63 M.L.J. 542 : ILL.R. 56 Mad. 1. 
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159 at 154. LL.R. (1937) 1 Cal. 653 (P.C.). : 
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decreases she must submit ta a reduction of her maintenance. The learned advocate 
for the appellants did not contest the proposition that the quantum of maintenance 
. to which a widow is entitled is subject to variation, even when fixed by the court, 
by reason-of a change of circumstances. This feature is inconsistent with the 
„contention of the appellants that the widcw’s maintenance should be fixed taking 
into consideration her huskand’s share in the income of the joint family atthe 

, time of his death-and at no subsequent time. Reference was made to the decision 
in Audemma v. Varadareddi1. The exact question which is now before us did not 
arise in that case. -But Govindarajachari, J.; notices the apparent conflict between 
Rangathayi Ammal v, Muniswami Chetti2 and Manicka Mudaliar v. Sowbagiammal®. 
It was unnecessary for the purpose of that case to resolve the conflict. But we 
agree with the following observations made by the learned Judge in dealing with 
the claim for maintenance by a widow against coparcenary property in which at 
one time her husband was a sharer : 

“ If it is borne in mind that the widow’s right of maintenance is the'truncated right which still 
‘remains out of what was at one time a claim to 2 share of the family property, there will be no difficulty’ 
in recognising that, as a necessary and lozical corsequence of the nature of the right possessed by 
the widow, her maintenance would be depezdent upon the varying fortunes of the family. Her 
comforts would dwindle if the farcily property is recuced ; but, if the family becomes more affluent, ° 
she will be entitled to participate in that affluence.” - z 
‘We have therefore no hesitation in holding that in fixing the rate of maintenance 
the Courts below were right in taking into consideration the income of the joint 
‘family at the time of the institution of the suit. Having regard to the net income 

` estimated at Rs. 7,000, we think that the amount fixed by the Courts below, namely, 
Rs. 750 per annum, is proper and reasonable. We see no reason to alter that figure. 
The second appeal and memorandum of okjections are dismissed with costs. f 


KS. > A Appeal and memorandum of 
objections dismissed. 


IN THE HIGH COURT CF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice SATYANARAYANA RAO AND MR. JusTICE RAJAGOPALAN. 





R. S. Balasubramania Mudaliar, Chennimalai .. Applicant* 
s v. : 
“The Commissioner of Income-tax and Excess Profits Tax, 
Madras’ _ .. Respondent, 


Income-tax Act (XI of 1922), section 66 (1) —Find:ng by tribunal that alleged partnerships were fictitious 
on the materials before it—Possibility cf another tribunal on a review of the evidence coming to different conclusion 
—Not sufficient for saying that the Incorse-tax Triaunci had no materials before it for the finding. 

` That it is possible on a review of the entire evicence on record by another Judicial Tribunal to 
“come to a different conclusion is-certainly no justification for finding that there was no material for 
holding that the partnerships were fictitious ones by the Income-tax Tribunal. . 
The mere fact that there was a deed of partr-ership, and the fact that the account books consistently 
. with the recitals in the partnership showed contrikutons of capital and allocation of profits may not 
be sufficient to establish the truth of that partnership The other circumstances may show that the 
partnerships were fictitious. 
"*. Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (XI of 1922), as-amended by 
section 92 of the Income-tax Amendment Act, 1939 (VII of 1939) in R.A, 
“Nos, 635, 636 and 634 of 1949-50, on the file of the Income-tax Appellate 
Tribunal, Madras Bench, I.T.A. No. 4222 on E.P.T.A. No. 1220 of 1947-48 and 


I.T.A. No. 4223 of 1947-48. i 
` T. V. Viswanatha Aiyar for Applicant. eo 
C. S. Rama Rao Sahib for Respondent, 
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The Judgment of the Gourt was delivered by 


Rajagopalan, 7—The two questions that were referred to us for our decision 
‘under section 66 (1) of the Indizn Income-tax Act were : ` 


“1. Whether there was any meterial for the Tribunal to hold that the business at Madurai 


did not belong to a partnership conssting of R. S. Balasubramania Mudaliar and Chidambaram, 
and 


2. Whether there was any material for the Tribunal to hold that business at Chennimalai,, 
Jaffna and Batticola, did not belong to a partnership consisting. of R. S. Subramania Mudaliar 
and Krishna Mudalar.’’ 


The assessee, Balasubramania Mudaliar, was carrying on business in cloth from 
the year 1936-37, in partnership with Mariappa Mudaliar. Balasubramania 
Mudaliar had’a nine annas share and Mariappa Mudaliar a seven annas share. 
The Head Office was at Chenrimalai, and there were branches’at Madurai, Coim- 
batore, Batticola and Jaffna. The claim of the assessee was that the partnership 
except for the Head Office at Shennimalai came to an end at the end of 1943-44. 
The’ assessee further claimed that subsequent to 13th April, 1943, he entered into 
a partnership with Chidambaram for running the business at Madurai. In the 
_ Subsequent year Mariappa retred from the partnership at Chennimalai also, and 
Balasubramania claimed that Le entered into a partnership for running the business 
at Chennimalai, Jaffna and Eatticola, with Krishna Mudaliar. The Income-tax 
Officer found that the two alleged partnerships were really fictitious, and that after 
Mariappa had retired from tie business, the business at Chennimalai and also 
at all the branches constituted the proprietary concern of Balasubramania alone. 
This was confirmed on appeal by the Assistant Commissioner, and on further 
appeal, by the Appellate Tribunal. It was subsequent to that, that these questions 
were referred to us for decision under section 66 (1) of the Act. 


Both the questions really raised questions of fact and practically none of law. ` 

If the assessee, that is, Balasubramania Mudaliar could establish that there was no 
material at all on record for the taxing authorities or for the Appellate Tribunal 
to come to a conclusion, that the partnership between Balasubramania Mud liar and 
Chidambaram and the later partnerships between Balasubramania and Krishna 
Mudaliar were fictitious, then, of course, the assessee could claim that those findings 
of fact, not supported by any evidence on record at all, should not prevail. During 
arguments before us learned counsel for the assessee could only urge that on consi- 
dering the entire evidence on record the points tabulated by the taxing authorities 
and by the Trisunal against -he view, that the partnerships were real, should not 
be given any undue weight, and that taking all the evidence together it was 
more reasonable to hold that the partnerships were not fictitious but were real. 
On merely establishing that position, quite obviously the answer to the question, 
whether there was any mate-ial at all for the Tribunal to hold that the partner- 
ships were fictitious, could nct be answered in the negative. ` 


No doubt, the Tribunal found that Mariappa did leave the partnership after 
ill-feelings had developed between himself and Balasubramanian. The Tribunal 
also found that the department conceded that Balasubramania Mudaliar had always 
done business in partnership with others. But there were also factors which the 
-Tribunal considered, which militated against the truth of the two partnérships 
„pleaded by the assessee. One of the points taken by the Tribunal was that with 
-reference to.the Rs. 3,000 alleged to have been contributed as his share of the capital 
by Chidambaram to the partnership between himself and Balasubramania, there 
was really no acceptable evidence that the Rs. 3,000 had been found or could have 
been found by Chidambaram. The assessee claimed that this Rs. 3,000 had been 
contributed by Chidambaram on the date of the partnership, 13th April, 1943. 
The explanation as to the sovrce from which Chidambaram got Rs, 3,000 was that 
he got it from money lying to his credit in fixed deposit with Arunachalam Nidhi. 
That money was shown to have been drawn not on 13th April, 1943, but on and 
July, 1943. The further explanation offered was that Chidambaram’ borrowed 
money inthe first instance cn 14th April, 1943, from one A. P. Swami, and that 
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after withdrawing the morey from Arunachalain Nidhi; Chidambaram, repaid 


A. P. Swami. To support that claim, there was.practically no evidence, and the _ 


taxing authorities and subsequently the Tribunal refused to believe that portion 


of the assessee’s story, that any money had been advanced in April, 1943, by A. P. ° 


Swami. Yet another factor the Tribunal took into account was that, while Chidam- 
baram, who was admittedly an employee before April, 1943, at Madurai, drew a 
little over Rs. 300 a year as remuneration before April, 1943, he was credited with a 
~ sum of Rs. 9,024-4-2 on 12th April, 1944 and Rs. 4,666-10-1 on 12th April, 1945, 
as his one-third share of the profits of the business at Madurai. But though those 
sums stgod to his credit, his Crawings were Rs. 885-14-9 in one year and Rs. 628-8-6 
in the next year, sums which bore a closer relation to the remuneration paid prior 
to April 1943 than to the sums with which he was credited in the account books 
as his share of the profits. , Thus, the real position was that thé authorities and the 
Tribunal were not satisfied that Chidambaram contributed any capital ; they were 
not satisfied that Chidambaram drew any portion of the profits qua profits. We 
are unable to hold that these were not materials which the Tribunal could take 
into account in deciding the question at issue, whether the alleged partnership 
between Balasubramania and Chidambaram was fictitious or was real. The meré 
fact that there was a deed of partnership, and the fact that the account books con- 
sistently with the recitals in the partnership showed contributions of capital and 
allocation of profits may not be sufficient tc establish the truth of that partnership. 


We have to answer the first question in the affirmative and against the assessee. 


The case of the second partnership wes slightly worse, if anything, than that 
of the alleged partnership between Balasubramania and Chidambaram. The 
deed of partnership did not stipulate for any contribution of capital by the alleged 
partner, Krishna Mudaliar, but the claim was that Rs. 4,000 had been found by 
Krishna Mudaliar as his skare of the capital of that partnership. On investi 
gation, the taxing authorities found that this sum of Rs. 4,000, alleged to have been 
borrowed from Sri Daridapani Nidhi, Ltd., Chennimalai, on 5th September, 1944, 
was really money found by Ealasubramania Mudaliar himself. It was incredible, 
the Tribunal held, that Krishna Mudaliar could have got Rs. 4,000 from Danda*' 
pani Nidhi on’his own personal security. Thus, as in the previous case, thé posi- 
tion was that, though a claim was made that Krishna Mudaliar had contributed 


his share of the capital to the partnership, the evidence did not satisfy the taxing ` 


authorities that any contribution as such had been made ; and in arriving at this 
finding, the fact that no contribution of the capital was provided by the deed of 
partnership was also taken into account. The Tribunal also found that there was 
no separate bank account in respect of this business. It also found that the 
other circumstances mentioned in connection with the claim, that Chidambaram 
was a partner of the Madurai business, were also present in this alleged partnership 


between Subramania Mudaliar and Krishna Mudaliar. Here again, as in the’ 


case of the alleged Madurai >artnership we are unable to hold that there was no 
materia] on record on which the Tribunal could hold that the alleged partnership 
of Subramnia Mudaliar and Krishna MudaLar was not a true one. : nÀ 


That it is possible on a review of the entire evidence on record by another 
„Judicial Tribunal to come ta a different coaclusion is certainly no justification for 
finding that there was no material for holding that either of these two partnerships 
were fictitious ones. The answer to the second question is also in the affirmativè 
and against the assessee. As the assessee hes failed, he should pay the costs of the 


respondent, the Commissioner of Income-tax, Rs. 250. 


KS. Reference answered against the assessee 


~ 
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IN THE HIGH COURT: OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SATYANARAYANA Rao AND Mr. JusTICE RAJAGOPALAN. ' 


R. Hanumanthappa & Son, Gambatore .. Applicani* 
v. i 
The Commissioner of Income-tex, Madras .. Respondent. 


Income-tax Act (XI of 1922)—Hines joint family—Income derived as managing agents of a company in 
Native State—If to be included in total *nceme of family. 

A joint family as such cannot enter into a managing agency agreement. The language of the 
agreement in the instant case showed nat the two members of the family entered into the agreement 
as a firm. Even if they entered into the agreement in their individual capacity the joint family 
as such would not acquire any interet in the commission earned by the individuals, hecause they 
were not purporting to act on behalf of and for the benefit of the joint family, Unless and until 
the partners divide the profits as between themselves and exercises the option of bringing that income 
into the income of the joint family it would not become the income of the joint family. 


Murugappa Chetty & Sons v. Coramicsioner of Income-tax, (1952) 2 M.L.J. 17, followed. 


: Case’referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian ncoome-tax Act, 1922 (Act XI of 1922), as amended 
by section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939), in R.A. 
Nos. 272 and 273 of 1949-50 (Madras Bench), on its file. ` ~ 


S. Swaminathan for Applicart. 
C. S. Rama Rao Sahib for Respondent. 


The Judgment of the Ccur: was delivered by 


Satyanarayana Rao, 7.—The question that was referred to us for our decision is : 
“ Whether on the facts and in zhe zircumstances of the case, the inclusion of a sum of Rs. 2,46,407 
for the assessment year 1944-45 and Rs. 1,03,985 for assessment year 1945-46 representing remunera- 
tion derived by the Managing Agencz:of the Davangere Cotton Mills, Limited, Davangere, in the 
total income of the assessee family is lawful.” - F 
The assessee is a Hindu undivided family. The only question that arises for 
consideration in this reference <3, whether the income derived by Hanumanthappa. 
and his son under the Managing Agency Agreement with the Davangere Cotton. 
Mills Company, entered intc on 15th March, 1937, should be included in the total 
income of the assessee under secion 16 of the Act. Being an income which accrued 
in the Native State, it is exempt under section 14 of the Act from tax, but it could be- 
taken into consideration under section 16 of the Act in computing the total income 
of the assessee for the purpose af determining the rate. It is from that point of view, 
that the question becomes rel=vant. 


The joint family was carrying on business in British India under the name and 
style of R. Hanumanthappa and Son. At the time of the Managing Agency Agree-, 
ment, the two members Hanumanthappa and Rama Setty constituted themselves; 
-into a firm and entered into tze Managing Agency Agreement. Rama Setty has: 
a minor son and we do not know the exact date of his birth and therefore we are, 
unable to state whether this Loy-was in existence on the date on which the Managing. 
Agency Agreement was entered into. ` á : 

. Under. the Indian Ocmpanies Act, as interpreted by this Court in 
Murugappa Chetty & Sons v. Commissioner of Jncome-taxt, a joint family as such cannot 
enter into a Managing Agercy Agreement in view of the definition of ‘ managing 
agent’ in: section 2, clause 9 ‘2) of the Indian Companies Act. In the Mysore | 
State, the Mysore Gompanies Act (Act XVIII of 1938) contains also similar provi- 
sions-as' thé Indian’ Comparies Act with reference to Managing Agency and the 
definition is also identical. ‘Though at the moment this agreement was entered 
into bythe firm of Hanumanth=ppa & Son with the limited company, Davangere 
Cotton Mills, there was no prcaibition as the Mysore Act came into force only in 
1938, still, on the language of -he document, it is clear that the other party of the 
document was the firm and not the individuals Hanumanthappa and Rama Setty. 





* Referred Case No. 52 of 1950- gth April, 1952. 
z. (1952) 2 M.L.J. 17. f 
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aa 
` Even if they have been entered into in their individual capacity, the joint family as such 
would not acquire any interest in the commission earned by the individuals, because _ 
they were not purporting to ect on behalf of:and for the benefit.of the joint family, 
The fact therefore that the disability which, under the law, as it now exists, 2/z.; 
that a joint family as such could not enter into a Managing Agency Agreement did- 
not exist when this agreement was entered. into in Mysore State would not help 
the revenue authorities to enable them ta include this income in the total income 
of the assessee. On 20th March, 1940, the deed of partnership was executed between 
the two, Hanumanthappa and Rama Setty whereunder it was stated that even on 
15th March, 1937, when the Managing Agency Agreement was entered into with the 
Company, it was decided that the two individuals should constitute themselves 
into a partnership under the name and style of R. Hanumanthappa & Son with 
effect from. 20th November, 1936. This undoubtedly establishes that there was 
a partnership which was in existence even in 1937 partnership between Hanu- 
manthappa and his son, and it was that partnership that in fact entered into an 
agreement with the Compary. The deed of partnership-is also important as it 
-contains a provision that the two partners should have the liberty to draw separately, 
and utilise their respective shares in the income of the company, that is, the managing 
agency cornmission, ‘and it will be open to them to credit to the joint Hindu family 
firm doing business in cottor and running several factories under the name and 
style of R. Hanumanthappe & Son. It is made clear by this Court that unless 
and until the partners divide the profits as between themselves and exercise the 
option of bringing that income into tke income of the joint family, it would not 
‘become the income of. the joint family. Adurugappa Chetty & Sons v. Commissioner 
of Income-tax1, This partnership deed was registered as early as 20th March, 1940, 
under section 58 (1) of the Mysore Partnership Act before the Registrar of Mysore 
and therefore no question o? its genuineness arises. Apparently, this document 
-was executed after the Mysore Companies Act came into force which contains. 
similar provisions regarding Mariaging Agency agreement as the Indian Companies 
Act in which the amendments were introduced in 1936. As the assessment which 
is now under consideration is long after the date of this partnership deed, whatever. 
the position might have been before 1940, this deed of partnership makes it clear- 
that the income earned by these two persons as partners was not the income of the 
joint family but is the individual income of the partners. The circumstances 
under which the commission earned by the members of the Hindu undivided family. 
could be made an income of the Hindu undivided family was considered in this 
Court in Murugappa Chetty & Sons v. Commissioner of Income-iax!. As pointed out 
in that judgment, merely because in the previous years, the assessee did not object 
to treat the income as the income of the joint family would not convert the subsequent 
income which accrued into a joint family incame unless the parties who have earned, 
the income agreed to throw it into the common stock and blend it with the income 
of the joint family. For these reasons, we, think that the question referred to us 
by the Tribunal must be answered in the negative and in favour of the assessee. 
As the assessee has succeeded, he will be entitled to his costs, which we fix at Rs. 250. 


K.S. ; Reference answered in favour of assessee,. 


1, (1952) 2 MLJ. 17, ee ee 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


r PRESENT :—Mr. JustToEe GOVINDA MENON AND MR. Justice KRISHNASWAMI 
AYUDU, ' i 


Gadipudi Seethamma g .. Appellant* 
f v. 
Gadipudi Annapurnamma and others .. Respondents. 


_ _ Arbitration Act (X of 1940), sections 31 and 32—Scope—Award made decree of Court, if can be set aside 
in a regular suit on the ground that the reference was procured by fraud and misrepresentation. 


Plaintiff filed a suit to set aside en award which was made a decree of Court on the ground that 
the agreement to refer the disputes tc an arbitrator was procured by fraud and misrepresentation 5 . 


Held, that the provisions of sections 31 and 32 of the Arbitration Act are a bar to a suit and that 
all questions regarding the validity, effect or existence of an award or an arbitration agreement 
between the parties to the agreement should be determined in an application filed before the Court 
where the award has been or may be filed. $ 


` Moolchand Jothaji v. Rashid Famsazd Sons @ Co., (1946) 1 M.L.J. 185: I.L.R. (1946) Mad, 840 
and Chathw bhuy Mohanlal v. Bhicam Ghand, (3948) 53 C.W.N. 410, referred to. 

* Appeal against the decree of the Court of the Subordinate Judge, Vijayawada; 
dated 31st March, 1947, in O. S. No. 65 of 1944. 


P. Somasundaram and P. Suryanarayana for Appellant. 
= M. S. Ramachandra Rac and A. L. Narayana Rao for Respondents. 


- The Judgment of the Ccurt was delivered by 


Govinda Menon, 7—While not disagreeing with the lower Court regarding 
its conclusion on issues 1 and 2 decided in favour of the respondents, we think 
that this appeal can be disposed of on a much shorter ground. The learned 
Subordinate Judge framed an additional issue as to whether the plaintiff was entitled 
to maintain the suit pleading the illegality and invalidity of the awards and decrees 
in O. S. No. 30 of 1942, O.5. Mo. 297 of 1942 and O. S. No. 701 of 1943. On that 
issue, the learned Judge after a consideration of sections 31, 32 and 33 of the Indian 
Arbitration Act of 1940 concluded that the suit was not maintainable. In the view 
of the learned Judge, the plain-iff was agitating a question which she ought, to have 
agitated by means of the procedure laid down under the provisions of the Indian 
Arbitration Act. In fact, she is agitating the existence and validity of the reference 
to the arbitration and the award passed in pursuance of such arbitration. The 
lower Court relied upon the cecision in Rashid Jamshed Sons B Co. v. Moolchand 
Fothajee1, which has been confirmed in Letters Patent Appeal by a Bench of this 
Court in Moolchand Jothajee w. Rasheed Jamshed Sons @ Co.*. In delivering the 
judgment of the Bench the learned Chief Justice observes as follows at page 844: 


“ The Act of 1940 was intended to consolidate and amend the law of India relating to arbitration 
matters. The scheme of the Act is -o prevent the parties to an arbitration from agitating ques- 
tions relating to the arbitration in any manner other than that provided by the Act. The suit 
which the appellants filed clearly raised the question with regard to the existence and validity of 
the award, and such a suit is expresstv barred by section 32.” 


We find other decisions of this Court also to a similar effect such as Suryanarayana 
Reddi v. Venkatareddi? and Sapyaparaju Surayya v. Nekkanti Anandayya'. 


But Mr. Somasundaram for the appellant contends that what the plaintiff 
relies upon in support of her claim is that the arbitration and the award thereto 
_ were based upon fraud, and therefore it should be deemed as if there was no award 
at all. In such a case the decisions of this Court above referred to could not be 
relied upon. But we find on a reading: of the plaint that the plaintiff’s case was 
that she was induced to agree to the reference to the award of the arbitrator, 
Venkatarao, on the persuasion of S. Janakiramiah that the proposed arbitrator 





* Appeal No. 726 of 1947. 14th March, 1952. 
1. (1945) 2 M.L.J. 98. _ 3. (1948) 1 M.L.J. 317; LLR., (1 
“a. (1946) T MEJ: 185: TLR: (e946) Mad.” Mad. Tir T Mi tR (1940) 
840. 4 (1950) 2 MLJ. 313, 
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` would uphold the validity of the will dated ‘7th March, 1942, alleged to have been: 
éxecuted by her deceased husband G. Janakiramiah. It was on that persuasion 

that she agreed to the reference to the arbitration. Such being the case, we do not 

think that she has alleged any fraud in the passing of the award or any act on the 

part of-the arbitrator. Even if she was induced by fraud to agree to the award} 

we do not think that she has a right of suit separately apart from the provisions 

of the Indian Arbitration Act. What she cught to have done was when she found 

that the will int her favour was not upheld end that the hopes and aspirations held 

out to her had not been fulflled, to have moved the Ccurt by means of an appli- 

cation to set aside the award, if such an application would have lain under the 

provisions of the Act. That a party to reference to arbitration was induced: to 

agree by means of fraud or ky some other party is a matter which could have been 

and should have been taken in proceedings under the Indian Arbitration Act, . 
We find observations of a nature akin to this in the judgment of a single Judge of the 

Calcutta High Court in Cheturbhuj Mohanlal v. Bhicam Chand. 


Apart from these decisions, on the facts of this case we are satisfied that what 
the plaintiff now alleges is with regard tc existence and validity of thé award. 
We have no doubt whatever that taking te allegations in the plaint as they are, 
the sole question for consideration was with regard to the existence and the validity 
of the award, and if that is so, the remedy is not by filing a fresh suit as she has now 
done, and she ought to have moved the Coart under the sections of the Arbitration 
Act. In this view we are of opinion that the decision of the lower Court is right. 


= The appeal is dismissec but in the circumstances without costs. 
KS. - —_— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mnr. Justice Mack AND MR. Justice CHANDRA REDDI, 
` Prisoner-Appellant.* 


Penal Code ( ‘XLV of 1860), sections 34. and 302—Persons armed with deadly weapons committing robbery 
Death caused by one of them—Liabitity of others. 


Muniyandi 


z 


When two persons start together for committing-robbery and one of them is armed with a revolver 
and the other with a knife, it may be presumed thet the intention of the two persons was to use the 
Weapons if the necessity should erise and it could be postulated that the act of shooting with the 
revolver was committed in furtherance of the common intention of both the persons. It is not 
necessary to bring into play sect.on 34, Indian Penal Code, in such a case to establish that there 
was a pre-arranged plan for the murder of the victim in the course of committing the offence of 
robbery. ‘ 


Barendra Kumar Ghosh v. Empzror, (1924) 48 M-L.J. 543 : LR. 52 L.A. 40: LLR. 52 Cal. 197 
(P.C.) and Ramaswami v. State, (1951) 2 M.L.J. 6s, relied on. , 

Trial referred by the Court of Session, Chingleput division, for confirmation 
of the sentence of death passed upon the said prisoner in C. C. No. 11 of 1952 on’ 
grd July, 1952 and appeal by the prisoner. 

Y. Rami Reddi for Accused. 

The Assistant Public Frosecutor (A. ©. Muthanna) for the State. 


The Judgment of the Court was delivered by 
Chandra Reddi; 7.—Th2 appellant has been convicted by the Sessions Judge 
‘of Chingleput of the offence of murder under section 302 read with section 34, Indian 
Penal Code ‘and sentenced to be hanged. He has also been convicted under sec- 
tion 392, Indian Penal Code and sentenced to seven years’ rigorous imprisonment. 


The case for the prosecution is'very simple and lies in a very narrow compass. 
One Kalyanasundaram ths deceased and P.W. 1 Balasubramaniam who were 
accountants in the firm of Gannon Dunkerly, cashed a cheque for Rs. 5,600 at a 

x. (1948153 C.W.N. 410. . 
*-Referred Trial No. 45 of- 1952. 6th ‘August, 1952. 
(Criminal Appeal No. 306 of 1952). : BES 
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bank in Madras and were proceeding to Thiruvottiyur for paying wages to the 
employees of the firm. The deceased Kalyanasundaram was riding the cycle 
and P.W. 1 was seated on the carrier. The money bags were slung on either side 
of the handle bar. When they had gone a few furlongs from Thiruvottiyur two men 
appeared on the scene and asked these people going on bicycle to stop. One of the 
persons was armed with a revolver and the other with a knife. The person armed 
with revolver caught hold of the handle-bar of the cycle and asked fhem to stop. 
P.W. 1 jumped off the cycle. The deceased who was ridin z the cycle lost balance 
and he and the cycle fell down into the field by the side of the road. The deceased 
Kalyanasundaram shouted fr help and was trying to get up when the man armed 
with the revolver fired four shots at him which resulted in his death instantaneously. 
Immediately the other persor. armed with a knife who is no other than the appellant 


„in this case went to remove zhe bag. P.W. 1 tried to prevent it. Thereupon the 


appellant, cut him with it on his hand and snatched away the money bag and 
after this both the assailants ran away across the fields. P.W. 5, who happened 
to be working at the pumping shed about a furlong away heard the shots and ran 
towards the scene of offence. He saw the deceased fallen in the field. He also 
saw two persons running away at some distance. Within a few minutes after the 
incident a crowd had gathered there. P.W. 1 borrowed a cycle from one of the 
persons in the crowd and went to the Engineer in charge and told him of what 
had happened. The Engineer immediately came to the scene of occurrence and 
took the injured man in a car to the ‘Stanley Medical Hospital. P.W. 1 who 
also accompanied the Engirser in the car got down on the way at Thiruvottiyur 
and gave a complaint, Ex. P-1 im the police station. As the names of the assailants 
were not known to him they could not be stated in the complaint, Ex, P-1. Four 
months after the occurrence one Kuppuswami and the present appellant happened 
to be arrested in connection with another crime. On suspicion that the appellant 
and Kuppuswami might have been the culprits in this case also an identification 
parade was arranged at which both P.W. 1 and P.W. 5 identified not only the 
appellant but also Kuppuswami as the culprits in’ this case. It is not necessary 
now for us to refer to Kuppuswami as he has been convicted for a similar offence 
under section 302 and sentenced to be hanged and it is also stated that the sentence 
had already’ been executed. 


That there was robbery in the commission of which Kalyanasundaram was 
shot dead does not admit of any doubt. The only question for consideration is 
whether the appellant was one of the persons that participated in the commission 
of the crime. The case for the prosecution so far as the identity of the assailants 


. is concerned rests mainly on tke evidence of P.W. 1. No doubt P.W. 5 claims 


to have identified the appellant, but as rightly pointed out by the learned Sessions 
Judge, it is not quite safe to place any reliance on the identification of the appellant 
by this witness because he could not point out the appellant at first and it was only 
in the second attempt at the same parade that he was able to identify the appellant. 

But so far as P.W. 1 was concerned we do not see any reason for not acting 
upon his testimony regarding the identity of the appellant. He had ample oppor- 
tunities of watching the face cf the appellant and so he must have had an indelible 
impression formed in his mind. The learned Sessions Judge who had occasion 
to see the appellant, in the dock states in his judgment that the appearance of the 
accused is striking enough to leave a clear impression upon one’s memory. In 
these circumstances we see n> reason to reject the evidence of P. W. 1 regarding 
the identity of the appellant. It follows, therefore, that the appellant was one of i 
the persons who took part in the crime committed on 22nd April, 1950. ; 


The next question is whether the appellant is guilty of the offence of murder 
under, section 302 read with section 34, Indian Penal Code. It is argued by Mr. 
Rami Reddi that unless it has been proved by the prosecution that there was pre- 
meditation -or pre-arrangement between the two assailants to kill the deceased 
the appellant cannot be convicted of an offence under section 302, Indian Penal 
Code, read with section 34, Indian Penal Code. In our opinion, there is not much 
substarice’in this contention. When two persons start, together for. committing 


oa 
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tobbery and one of them is armed with a revolver and the other with a knife we 
may presume that the ‘intention of these two persons is to use the weapons if the 
mecessity should arise and it could be postu.ated that the act of shooting with the 
revolver was committed in furtherance of the!common intention of both the persons, - 
It is not necessary in order to bring into playjsection 34, Indian Penal Code, in such: 
a case to establish that there was a pre-arranged plan for the murder of the victim. 
in the course of committing the offence of robbery. If authority is needed for this 
position reference may be made to Barendrakumar Ghosh v. Em p:ror1, which was’ 
followed in Ramaswami v. Staie®, by one of vs. We may mention here incidentally 
that it_was in this case that Kuppuswami wes sentenced to be hanged for the offence 
under section 302, Indian Penal Code anc the present appellant was sentenced 
to transportation for life for the offence under section 302 read with section 34, 
Indian Penal Code. What emerges from -his discussion is that the appellant is 
guilty of the offence under section 302, Indian Penal Code, read with section 34, 
Indian Penal Code. So far as the conviction of the appellant under section 392, 
Indian Penal Code, is concerned. it is not seriously challenged. Therefore both 
the convictions and the sentence under section 392, Indian Penal Code, have to be 
confirmed. j > i 7 
The further point for consideration is whether the extreme penalty of law is to 
be imposed upon the appellant for the offence of murder. Having regard to the 
fact that it was Kuppuswami who fired the shots from a revòlver and that the 
injury caused to P.W. 1 by zhe appellant was of a simple nature we feel that the 
ends of justice will be met by reducing the sertence of death into orie of transportation 
for life. These-sentences will run concurreatly and also with the sentences passed 
on the appellant in two other cases. __ a 


K.S. ` —— l -Sentence reduced; 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Racmava Rao. 


J. D. Lobo : . - .. Petitioner* 
i U. Z 
Marajal Dogeu .. Respondent. 


_ Stamp Act (II of 1899), section 19—Scope—Foreigr promissory note duly stamped in accordance with the 
Indian Stamp Act—If to be re-stamped again before actual endorsement in favour of a new holder in India. 


A foreign promissory note even though duly stamped in accordance with the Indian Stamp Act; 
has to he stamped again before the actual endorsement of the promissory note in favour of a: persort 
who thereafter filed a suit on the promissory note. É 


Sivasubramania Thevan v. Kalingaraya Konar, (1941) 2 M.L.J. 301, followed. i 


Petition under section 25 of Act IX of 1887, praying that the High Court 
will be pleased: to revise the order of the District Munsiff Court, Mangalore, dated 
12th November, 1949, in S. C. S. No. 313 of 1949. : ae Tara 


A. Narayana Pai for Petitioner. 
Respondent not represented, i 


_ The Court delivered the following l ` DA 

‘ Jupoment.—The question raised in this case is whether a foreign promissory 
note duly stamped in accordance with the Indian Stamp Act, is to be stamped 
again before the actual endorsement of the promissory note in ‘favour of a person 
who thereafter files a suit on the promissory note. The view taken by the Court 
below is that under section 19 of the Indien Stamp Act it is incumbent upon the 
first holder of the promissory note to affix a proper stamp to the promissory note, 
before its negotiation in favour of the present plaintiff. The suit in the. Court 
below failed on this construction of section =9 of the Indian Stamp Act. - -.. a 


a 





“1, -(1924)-48 M&J- sag ER 52 LA 461 Ta (T5 2 M.E]. 6350 TTT 
LL.R. 52 Cal. 197 (P.C.). Pal a 1S : 


0G. R. Py No...704 of 1950. *_. :_ 5th. Septemiber, t952. 


me 
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What Mr. Narayana Pai arges is that section 19 does not provide that in the 
case of foreign instruments duly stamped in accordance with the Indian law, there 
must be a re-stamping of such instruments over again by virtue of section 19 of 
the Indian Stamp Act. The point raised is one of first impression and there are 
no doubt considerations of leriency to the subject which may well support this 
view contended for by Mr. Narayana Pai. But there is a ruling of a learned 
Judge of this Court sitting singly reported in Sivasubramania Thevan v. Kalingaraya 
Konar1, which is adverse to-the submission of the present petitioner:. In the interests 
of judicial comity, quite apart from any consideration of the correctness of the 
décision, I am prepared in this case to follow the judgment reported in ‘Sivasubramania 
Thevan v. Kalingaraya Konart. 

I am not also satisfied that the language of section 19 is in the qualified form 
which Mr. Narayana Pai contends for on a proper interpretation of the language 
of the section. Mr. Narayana Pai, as I have already stated, is raising the point 
that if the instrument was already properly stamped according to our law, when 
it happened to lie in the hands of the first holder, it does not stand to reason that 
to such an instrument section 19 should be applied so as to entail the obligation 
on the later holder of the promissory note to have it affixed with a stamp once again 
before he can found himself upon the negotiation of such a promissory note in 
his favour. That may be, but for the reasons that I have given, I have to dismiss 
this revision petition but in the circumstances without costs: 


K.S. p a Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—Mnr. Justice RAMASWAML 
Sundara Nadar - Petitioner. * 


Explosives Act (IV of 1884)—Reqzirement under, of licence for manufacture of explosives, fireworks, etc., 
in residential locality—Valility—Dees nat infringe any fundamental rights under Article 19 (1) (£) and (g) 
of the Constitution of India—Prosecution under Explosives Act—TIf to be withdrawn to High Court under Article 228 
of the Constitution. 


The Explosives Act cannot he said to be ultra vires of the Constitution of India. The Act does 
not constifute a violation of the freedom guaranteed under clauses (f) and (g) of Article 19 (1) of 
the Constitution of India. The restrictions imposed by requiring a licence on the acquisition, holding 
and disposal of property like explosives and explosive substances and the right to practice one’s 
profession, trade, etc., in manufactuz:ng explosives are restrictions permissible under clause (6) of 
Article 19 of the Constitution. There are no reasons for withdrawing a prosecution under the Explo- 
sives Act on the file of a mofussil mag-strate to the High Court under Article 228 of the Constitution 
as the case cannot be said to involve any substantial question of law. 

Petition under Article 228 cf the Constitution of India and section 526, Criminal 
Procedure Code, praying that in the circumstances stated in the affidavit filed 
therewith the High Court will be pleased to order withdrawal of C. C. No. 1419 of 


1951 on the file of the Court cf the City First Class Magistrate, Mathurai, to the 
file of the High Court, and dispose of the same according to law. ae 


A. K. Annaswami Iyer for Petitioner. 
-The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 
The Court made the following 


. _ Orprer.—This is an application under Article 228 of the Constitution of India 
for withdrawing C. G. No. 1419 of 1951 on the file of the City First Class Magistrate’s 


i 


Court, Mathurai, to the High Court. 


‘The facts ae: On 24th October, 1951, on information received, premises 
bearing door No.3, Veerabhadra Aiyar Lane, South Veli Street, Mathurai, was 
searched after complying with the formalities prescribed by law. The third and 
fourth accused are living in door No. 3 and the first and second accused were found 
manufacturing explosives and on searching the premises articles which are obviously 
and exclusively required for the manufacture of explosives and components of 


: : : 1.. (1941) 2 M.L]. 301, 
aR Orl, M. P, No. 1345 -of 1952. : goth August, 1952. 
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explosive, substances were found. - These four persons have been charged, the 
first and the second for the manufacturing’ and the third and fourth accused for 
allowing accused 1 and 2 to manufacture explosives such as fireworks, crackers, etc., 
‘ina residential locality withcut any licence sr permit. I may add for the complete- 
ness of information that there is no dispute that these persons have no permit. ~ 
The point taken now is zhat in charging these persons there has been infringe- 


ment of fundamental rights given to citizens under clauses (f) and (g) of Article 19 
(1) .of the Constitution of India. . 


Article 19 (1), clauses (f) and (g) state that all citizens shall have the right to 
acquire, hold and dispose of property and to practise any profession, or to carry 
on any occupation, trade or business. an Cote ise 

The point for consideration is whether the present case involves a substantial 
question of law? oo 


There is no substantial question of law involved as would compel the High 
Court to withdraw the case. It is no doubt true that under the Constitution 'of 
India any citizen ‘has the right to acquire, hold and dispose of property in any 
place to which he goes or in which he resides and that place may be anywhere 
within the Indian Union and that the expression “ property ” ‘includes every 
interest one may have in ary and everything that is the subject of ownership by 
man together with right to freely possess, enjoy and dispose of the same :’ Metro- 
politan Trust Co. v. Jonest. It is also quite true that the right .of every. citizen to 
practice any profession or to carry on any occupation, trade or business is guaranteed 
under the next clause. But it is also equally obvious that these freedoms are subject 
to the same conditions and -estrictions as the freedom vouchsafed under the other 
clauses of Article 19, viz., that restrictions may be imposed upon the use of the 
property or in practising ore’s profession, trade, etc., in promotion of the public 
welfare, convenience; health and general prosperity. That explosives should 
not be manufactured and that explosive substances should not be stocked except 
under conditions which would not be detrimental to the public safety, health, and 
convenience requires no expatiation whatsoever. Therefore the restrictions 
imposed on the acquisition, holding and disposal of property, that is to say, explo- 
sives and explosive substances and the right to practice one’s profession, trade, etc., 
in manufacturing explosives are restrictions permissible under clause (6) of Article 19 
of the Constitution. Consequently, it cannot be stated at all that the Explosives 
Act is ultra vires of the Constitution and cannot be justified under the proviso in 
Article 19 (6) of the Constitution. a ts 


On coming to the corclusion that the Explosives Act does not constitute‘a 
violation of the freedom guaranteed under clauses (f) and (g) of Article 19 (1) of 
the Constitution of India, there are no rezsons whatsoever to withdraw C. C. No. 
1419 of 1951 oh the file of the City First Class Magistrate’s Court, Mathurai, to the 
High Court. This criminal miscellaneous petition is hereby dismissed and the 
lower Court is directed to get along expeditiously with the disposal of the case 
which under the device of this petition has been getting protracted. 


KS. — ` Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.’ 


Present :—MR. Justice RAMASWAMI. , 
. Veerappa Goundan — . .. Appellant,” 


Civil Procedure Code (V of 1908), Order 43, rele 1 (d)—Order refusing to set aside an ex parte 
order passed under section 5 (7) (a: of Madras Hindu (Bigamy Prevention and Divorċče) Act (VI of 1949) 
making interim provision for the expenses of prosecuting the petition of the wife for dissolution of marriage and 
for her maintenance—No appeal lies te the High Court either under Madras Act (VI of 1949) or under Order 43 of 
the, Code of Civil Procedure (Y of 1908\—Only revision petition has to be filed, ` x 


No appeal lies to the High Court either under Madras Hindu (Bigamy Prevention and Divorce) 
Act'(VI of- 1949) or under Order 43 of the Code of Civil Procedure against an order refusing - to 





1. 149 ALR. 1416. sth AT 
. ..# S. R, No. 30122 of 1952 (A A. O. sought to be 9th August, 1952. 
preferred ‘to the High Court). ~- si a 
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‘Set aside an ex parte ordér under section 5 (7) of Madras-Act VI of 1949 making interim provision 
for maintenance and for- expenses cf. the wife who had preferred a petition for dissolution of her 
marriage. Only a revision petition has to be made. 

- , Appeal sought to be preferred against the order of the Court of the Subordinate 
Judge, ‘Coimbatore, dated 24th March, 1952, in I. A. No. 1313 of r951 in O. P. 
No. 112 of 1950. , 


P. S.- Ramachandran for diat 


D. L. Narasimharaju for tae Government Pleader (P. Satyanarayana Raju) for 
“the State. z 


The Court made the folbwing 


 Orver.—This matter comes up for orders on an office note in the following 
“circumstances. 


The facts.are: S. R. No. 30122 is sought to be filed asa C. M. A. under 
“Order 43, rule 1 (d), Civil Procedure Code, against the order of the Subordinate 
-Judge’s Court of Coimbatore passed in I. A. No. 1313 of 1951 in O. P. No. 112 
‘of 1950 refusing to set aside tne ex parte order passed earlier in I. A. No. 414 of 
-1950 in the same O. P. This O. P. No. 112 of 1950 was filed under section 5 (1) 
-of Madras Act VI of 1949 fer the dissolution of the marriage of the petitioner 
-with the ‘respondent therein. The learned Judge passed an ex parte order in 
ʻI. A. No. 414 of 1950 under section 5, clause 7 (a) of the Act making interim pro- 
. vision for the expenses of prosecuting the O. P. and maintenance of the petitioner. 
: The respondent subsequently aled I. A. No. 1313 of 1951 under section 151 and 
Order 9, rule 13, Civil Procecure Code, for setting aside that order. This petition 
was dismissed.. ‘Therefore thi: S:R. has been filed seeking. to have it numbered 
‘as C. M. A. 


The point for consideration is-whether this C. M. A. lies to the High Court 
either under Order 43, rule 1 (d), Civil Procedure Code or under section 5, 
-sub-sections (4) and (5) of Act. VI of 1949 ? 


À Section’ 5 (4) of the Act makes the provisions of the Civil Procedure Code 
_applicable to all proceedings under sub-sections (1) and (2) and sub-section (5) 
. provides for appeals to the High Court against any order „passed on any such 
„petition. It is obvious that the words “any such petition ” referred to in sub- 
_section (5) can be taken.to refer only to the petitions presented under sub-sec- 
tions (1) and (2) mentioned in the preceding sub-section and these words cannot be 
pressed into service in order to make out that appeals have been provided for 
against orders passed on interlocutory applications in such petitions. 


; Then turning to Order 43, rule 1 (d), Civil Procedure Code, it provides 
-for an appeal against an order rejecting an application under Order g, rule 13, 
only if the order sought to be set aside is open to appeal. But inasmuch as no 
- right of appeal against an ex farte order passed in I. A. No. 414 of 1950 has been 
provided for as mentioned in the previous paragraph, the order passed subsequently 
eee to set eas that ex farte order cannot become the subject-matter of an 
` appeal A 
Thus, no aei lies to the High Court either under Act VI of 1949 or under 
Order 43, Civil Procedure Code, and only a civil revision petition has got to be 
filed as has been the practice till now in regard to orders passed on interlocutory 
- applications in petitions filed under Act vi of 1949. In case an appeal is held 
to lie to the High Court, in :hese circumstances, the Court-fee payable will be 
Rs. 10 under section 5 (6) of the Act and cannot in any event be the Court-fee of 
~Rs. 2 fora C. M. A. This dces not, however, arise in view of my holding that 
only a civil revision petition can be fled. The office note is answered accordingly 
and it is left open to the part7 to take such steps as he may be advised to do in 
‘view of this “answer to the dfice note. Petitioner to pay costs of Government 
Pleader Rs. 25. -` 


KS: 


N 


‘Office note answered accordingly, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Just:ce GOVINDA MENON AND Mr Justice MACK. 
Govindaswami alias Subbiah Kalingarayar ' .. Appellant.* 


Penal Code (XLV of 1869), section 302—Offence of murder—Proper penalty for. 


Per Mack, 7—The ordinary penalty for murder is the death sentence unless some extenuating 
circumstance can be found to mitigate the extreme penalty and fo justify the Court passing the 
lesser sentence. The fact of the youth of the accused that he is 16 or 17 years old cannot be taken 
into consideration as an extenuating circumstance ; nor can the mere fear or apprehension of a 
complaint being made against the accused (by the deceased) of theft (which.made him commit 
the murder) be so taken into consideration. f 


It is a wrong impression that the law of murder Fas undergone a radical alteration in the matter 
of sentence and that the death senzence should not ardinarily be awarded unless the circumstances 
attaching to the murder are of a particularly revolting nature in addition to its being premeditated 
and cold-blooded. The law still remains the same. Loe 

Appeal against the order of the Court of Session, Tiruchirapalli division, in 
C.C. No. 106 of 1951. 


M. K. Anandan as amicus curiae for Appel-ant. 
The Public Prosecutor (F. T. Rangaswari Aiyangar) for.the State. 
The Judgment of the Court was delivered by 


Mack, 7.—This is a strange and somewhat painful case of a youth aged 16 
being found guilty of the murder of one Gcvindan Servai by cutting his neck with 
an aruval while he was asleep in his house on the night of 18th July, 1951. Accord- 
ing to the prosecution and the evidence in this case the appellant also similarly. 
cut one Malayappa Konan while he was asleep in his house on the other side of the 
street. Malayappa Konan hacked in the neck also died instantaneously. The 
learned Sessions Judge of Tiruchirapaili tried the present case- only as regards 
the murder of Govindan Servai and found him guilty under section 302, Indian 
Penal Code and while of the opinion that his action in cutting an innocent sleeping 
man in the neck with an aruval was “ very heinous ” sentenced him to the lesser 
sentence for reasons which completely fail to convince us. The extenuating circum- 
stance which appears to have been found was that the appellant committed this 
murder in fear that the deceased was intending to make a report against him at 
the police station regarding a theft. 


2. The motive evidence in this case may be briefly set out. Appellant was 

a youth who lived near the house of Govindan Servai and witnessed the latter 

counting some money he had borrowed from a Chettiar the morning previous 

to the murder and putting iz into a pot. That night Govindan Servai’s mother 

P.W. 1 swore that she saw the appellant stealing the money from a pot and running 

‘away with it. She chased him but he made good his escape. Krishnan Servai 
P.W. s, the younger brother of deceased also joined in a vain pursuit. The next 

“morn_ng Govindan Servai complained to respectable elders of the village including 
P.W 12 and the other deceased Malayappa Konan who sent for the appellant and 

questioned him. The evidence is to the effec: that the panchayat advised Govindan 

Servai to make a report to the police. It was that night that Govindan Servai 

and this respectable panchayatdar Malayappa Konan were fatally cut by an 

aruval while they were asleep. At 3 a.m. hat morning the appellant was found 

by the Station-writer P.W. 5 of Karamakudi police station about 4 or 5 miles from 

the scene of offence with a blood-stained arvval, M.O. 1 tucked under his armpit. 

Appellant also made a judicial confession in which he said that he cut first Mala- 
yappa Konan and then Govindan Servai while they were asleep in their houses 

with an aruval because his mother and his elder sister taxed him at 10 p.m. that 

‘night with stealing this money from Govinden Servai and brought pressure on him 
to tell the truth to the police informing him that Malayappa Konan was himself 

‘a witness to that theft. He described in his confession how he could not get any 
SSS 


_ * (rl. Appeal No. 864 of 1951. aw < 15th July, 1952. 
-(Qrl. R. C. No. 1377 of 1951). (Taken up No. 19 of 1951). = 
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sleep and that he fell a victim to a temptation first to cut these two persons with ‘a 
bill-hook and then to go and surrender himself at the police station. There can be 
no doubt on the evidence of this confession and also from the evidence of P.Ws. 1, 2 
and 3 that it was the appellant who cut Govindan Servai with an aruval while he 
was asleep murderously on the neck with the intention of killing him. The convic- 
tion by the learned Sessions Judge is correct. Ona perusalfof the judgment I thought 
it was a fit case in which notice should issue for enhancement of sentence. Pe, 

3. My learned brother is opposed on principle to a criminal Bench enhancin, 
the sentence of transportation which the trial Court has seen fit to impose to the 
extreme penalty. I fully appreciate his great reluctance to interfere in such a 
case though personally I am prepared myself to do this most unpleasant duty ina 
proper case where the death sentence, in our opinion, ought definitely to have been 
passed, In deference to my learned brother’s view I agree that this appeal should 
be dismissed without any enhancement in the circumstances, 


.’ There appears to be an impression gaining prevalence amongst Sessions 
Judges that the law of murder has, in recent years, undergone a radical alteration 
in the matter of sentence and that the death sentence should not ordinarily be 
awarded unless the circumstances attaching to the murder are of a particularly 
revolting nature in addition to its being premeditated and cold-blooded.: The 
law still remains the same. ‘The ordinary penalty for murder is the death sentence 
unless some extenuating circumstance can be found to mitigate the extreme penalty 
and to justify the Court passizg the lesser sentence. In this case we are unable to 
find any extenuating circumstances and even the youth of the accused that he is 16 
‘or 17 years old cannot be taker into consideration as an extenuating circumstance ; 
‘nor can mere fear or apprekension of a complaint being made against him of 
theft be so taken into conside-ation. 7: 

5. There is a further aspect of the case on which we would like to make some 
observations. These two cases of alleged murder by the same appellant one after 
the other that same night boought as they were into the same confession should 
obviously have been tried by one and the same Sessions Judge. The street between 
the houses of Govindan Servai and Malayappa Konan appears, however, to have 
been a boundary between the districts of Tiruchirapalli and Tanjore and one murder 
was committed in the jurisdic-ion of the sessions division of Tiruchirapalli and the 
other in the jurisdiction of the sessions division of Tanjore. This appears to have 
been the only reason why two separate charge-sheets were laid in respect of those 
murders. The learned Pub Prosecutor agrees that there was no impediment 
‘to the two murders being tried together under section 234 (1), Criminal Procedure 
Code and it is indeed obviots that one Court should have dealt with both these 
‘murders. He informs us that the other case, when he last received instructions 
‘in February this year, was ucler commitment in a Magistrate’s Court in Tanjore. 
We do not of course propose to say anything here about the merits of the case in 
which the appellant is charged with the murder of Malayappa Konan, That will 
take its ordinary course uninfuenced by any observations made by us in this case 
on its merits, 

K.S. - Appeal dismissed. 

IN THE HIGH CCURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice HANDRA REDDI. - 





Relam Subba Naicker Avergel (died) and another .. Appellanis* 
- v. 
‘Sundarabala Kathiresa Thevar .. Respondent. 


Civil Procedure Code (V of 1908, Order 2, rule 2—Applicability—Plaint returned for re-presentation to 
„proper Court—Failure to include claim ‘or rent for period up to date of re presentation—If bars subsequent 


‘suit to recover the rent for such period—fent varying from year to year—Effect. 


-Claims for rent for successive years arise under the same obligation and there can be no doubt 
that suits for rent attract the provisions of the explanation of Order 2, rule 2, Civil Procedure Code. 
© as SEE a a 


í a5. A. No. 648 of 1948. T a8th November, 1951 
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“The fact that there is likely to be variation in the sums to be claimed by the land-holder from the 
* ‘tenants in the successive years by reason of new cesses being levied by the Government makes no 
difference so far as the applicability of Order 2, rule:2, Civil Procedure Code, is concerned. 


The intermediate claim arising between the Cate of the original presentation of the plaint 
(which was returned by that Court which had no jarisdiction) and the date of the re-presentation 


in the Court of competent jurisdiction must be included so as to avoid the operation of Order 2, 
rule 2, Civil Procedure Code. 


[Case-law discussed.] ` 


Appeal against the decree of the Court of the Subordinate Judge, Ramnad, 


in A.S. No. 146 of 1946, preferred against the decree of the Court of the District 
Munsif of Sattur in O.S. No. 181 of 1945. . 


S. Thyagaraja Aiyar for Appellants. 
K. S. Ramabhadra Aiyar for Respondent. 
The Court delivered the following 


- Juocment.—The appelant sued the respondent for recovering a sum of 
Rs, 872-6-6 being the arrears of Theerva and cesses due to him for faslis 1351 to 
1354. The appellant is the Zamindar of Sevalapatti while the respondent is a 
tenant in occupation of certain holdings within the zamindari. Under the terms 
of the: compromise decree Exhibit P-1, dated 26th April, 1898 in O.S. No. 11 of 
1896, the tenants have to pay the landholder cist at the rate of 14 annas per sangali 
of punja and Rs. 2-7-0 per xottai of nanja in addition to- any new cesses or taxes 
that might be levied by the Government: Calculated on that basis, the cist due 
to the plaintiff from the respondent comes io Rs. 135-3-0 per fasli. The suit claim 
in addition to the cist, comprises cesses which are said to have been newly levied 
by the Government and paic by the plaintif. 


The suit was contested by the respondent inter alia on the grounds that the 
rates mentioned in the razinama decree included all the cesses then being levied 
and the plaintiff is therefore entitled to recover only the theerva of Rs. 135-3-0 
and the cesses specified in the compromise decree and that the claim for faslis 1351 
and 1352 is barred under Orcċer 2, rule 2, Civil Procedure Code, in that the plaintiff 
did not include arrears of cist and cesses that accrued upto that date in O.S. No. 1-6 
of 1943 which was filed for the recovery of rent and cesses for. faslis 1348 to 1350. 


The trial Court decreed. the suit for the entire amount claimed holding that the 
plaintiff was entitled to local Board cess 2nd education cess paid by him to the 
Government as these were not included in the rates mentioned in the Razinama 
decree and secondly that Order 2, rule 2, Civil Procedure Code was not a bar to the 
plaintiff’s claim for cist and cesses for faslis 1351 and 1 352. 


On appeal the Subordinate Judge modified the decree by allowing the claim - 
for faslis 1353 and 1354 ony at the rates mentioned in the compromise decree. 
‘The ground of this decision was that Order 2, rule, 2, Civil Procedure Code could 
be successfully proposed as defence to the claim so far as faslis 1 351 and 1352 are 
‘concerned. He also held that the plaintiff could not lay claim to_local boards and 
education cesses.as they were included in the rates fixed under the Razinama. 


Plaintiff who is aggrieved by this judgment of the Subordinate Judge has 
preferred this second appeal. : í as 


In support of this second appeal it is contended by the coun 
that the views of the lower appellate Court that the rate of 14 annas per Sangali 
of Punja and Rs. 2-7-0 per kottai of nanja provided for in the compromise decree 
“were inclusive of the local boards and education cesses and that Order 2, rule 2, 
‘Civil Procedure, Code could be pleaded in bar of the suit are erroneous. 


sel for the appellant 


As regards the first contention, a reference to the terms of the compromise 
‘decree leaves no doubt in my mind that the construction adopted by the Subordinate 
„Judge is correct and that the tenant is not liable to pay any additional sum.to the 
Jandholder by way of cesses. Therefore, this contention fails and that part of the 

- 94 k 
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judgment of the lower Cont which deals with this aspect of the case should be. 
affirmed. 


* Coming to the applicability of Order 2, rule 2, Civil Procedure Code to the 
case the facts that have given rise to this contention are these : Originally the plaintiff 
filed a suit R.S. No. 335 of 1942 in the Court of the Sub-Collector of Sivakasi for. 
recovering rent and cesses due from the defendants for faslis 1348 to 1350. As the: 
Revenue Court held: that it had no jurisdiction to entertain the claim, the plaint. 
was returned for presentation to proper Court and it was re-presented on roth 
June,'1943 in the Court of the District Munsif of Sattur, and numbered as O.S. 
No. 156 of 1943. Admittedly, by that time the liability to pay cist and cesses for 
faslis 1351 and 1352 had already arisen. ‘But the rent due for these two faslis was 
not included in that plaint. The present suit was filed for recovering arrears of 
rent not only for those two faslis but for the two subsequent faslis also. 


The counsel for the appellant seeks to get over the bar of Order 2, rule 2, Civil 
Procedure Code by contending that the provisions af Order 2, rule 2, Civil Procedure: 
Code have no application te this case because in this case the amount payable in 
each year is not a fixed amount and is likely to vary from year to year. The tenants 
have to pay to the landholder any new cesses that might be levied by the Govern- . 
ment and that these cesses vary, from year to year and consequently the cause of 
action in respect of each year is not the same within the meaning of Order 2, rule 2, 
Civil Procedure Code. . The argument of Mr. Thyagaraja Aiyar, the counsel for 
the appellant is that education cess was being varied from year to year and the exact. 
amount due from the tenant could not be ascertained in advance. As substantiating: > 
his contention he.cited to me the decision. in Venkatachalapathi Rao v. Gopalakrish- 
nayyat. In that case Kattubadi was ‘payable, to the landholder by mokhasadar 
on the basis of the gross produce, from year to year upon the lands within the mok-. 
hasa. It was decided that the cause of action for the subsequent suit for the recovery  . 
of Kattubadi-was not the same as in the previous years. The ground of decision. 
of the learned Judge is contained in the following words :— 

“ When regard is had to the fact that Kattubadi now in question is not a fixed payment im 
money or in kind but a payment at the’ rate of Rs. 2 per putti of gross produce grown from year to- 
year upon the Jands within the mokhasa, it is plain that the annual kattubadi cannot possibly be- 
the same in successive years and can only be ascertained each year after the cultivation is over and 
when the crop has actually been harvested. .The lands upon which the crops are grown need not 
be the same, the cultivators who raise the crops need not be the same and when that is to be applied 
to an area which is said to be akout 800 or goo acres, the utter impossibility of determining before: 
hand the kattubadi due for each particular year becomes apparent. It seems to me therefore that 
this is-a case of different causes of action arising from the same transaction or relation between the- 
same parties and not suits‘upon tke same cause of action in which the plaintiff is entitledsto more 
or less the same relief.” 

I do not think that the present matter can be governed by the principle enun- 
ciated in that case. The ccnsiderations that weighed with the learned Judge in. 
coming to that conclusion have no relevancy in this case. Here the lands cultivated 
and the tenants who cultivated the lands are the same. 


I shall also presently: show that the fact that there is likely to be yaragi 
in the successive claims owing to a variation in respect of the cess which ‘is a small 
portion of the claim would not make any difference so far as the applicability of 
Order.2; rule 2, Civil Procecure Code is concerned. The explanation to Order 2;, 
rule 2, Civil Procedure Code runs thus : 

.“ For the purposes of this rule an obligation and a collateral security for its performance and 
successive claims arising under the same obligation shall be deemed respectively to constitute but: 
one cause of action.’ 

In this case, we are only cancerned with the latter clause. It is clear that it is. 
only by reason of the explanation that the claims arising in the successive years, 
oe on the’ same obligation are considered to be the same cause of action. 


“But for this special provision the causes of action for successive years will not; 
he the: same: No doubt, the explanation must receive strict construction since: 
aN A 
aloe - > 1. (1939) 39 L.W. 65. ` i Di 


e 
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METE | veaa - 
it operates as a bar of suit: But it is the duty of Courts, td-give a plain and reasonable 
meaning to the words of an enactment... rdo; $ 


In Sankar Bhaksh v. Daycsamkar1,‘it-was laid down-by. the Privy Council that 
“ difference in the mode of relief claimed did aot make any.difference so far as the identity 
of the cause of action was concerned.” | © -- -- +a 
In that case, the plaintiff who asked:for a relief inan éarlier suit regarding the 
under-proprietary right by reason of-a- sub-settlement; -claimed in the later suit 
superior proprietary right. It was held-by their Lordships that the later suit was 
barred under section 114 of Act ViIL-of 1859. -—- ; 
In Md. Hafiz v. Md. Zckariya®; their Lordships-have defined cause of action 
referred to in rule 2 of Order 2 thus _ ~~" eS 
“ the cause of action is the cause of attiori which gives oc€asion to and forms the foundation 
of the suit and if that cause enables a man_to_ask for a larger_and_wider relief than that to which 
he limits his claim he cannot afterwards seek-to-recover the balance by independent proceedings.” 





the terms of the reliefs. Despite the fact thet the reliefs Are distinct, causes of action 
may be the same. In my judgment-the variation in-the reliefs claimable in the 
~ successive years cannot give rise to_thé plea of the mon-applicability of Order 2, 

rule 2, Civil Procedure Code —- —-. 


Alternatively, it was argued by- the counsel for the appellant that since the 
plaintiff had to present the same plaint in the civil cõuFt in order to invoke the aid 
of section 14, Limitation Act, failure to inclide in the-plaint the claims that have 
arisen subsequent to the institution of the szit in the revenue court but before the 
re-presentation of the same in the Civil Court.will not debar him from recovering 
the rent that had accrued due upto the dete of the re-presentation -of the plaint. 
I think this plea cannot avail the-appellants. > Soe 


1 





wk (1887) L.R. 15 I.A. 66: LL.R. 15 Cal. 4223. (982) 2rM.L,J. 533 : LL.R. 35 Mad. 567 
(P.C.). : -S-— GB). FF oom eee ee ae 
2. (1921) 42 M.L.J. 248: L.R. 49 I.A. ȘT “4. (1949) 2 M-L.J. 159. 

LLR. 44 All. 121 (P.C.). AOD 
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in this case we are only concerned with the question whether the plaintiff ought to 
- have included the claim for rer: that has arisen up to the date of the re-presentation . 
of the plaint, in a Civil Court. 


` Reliance was next placed on the observations of Venkataramana Rao, J., in 
Satyanarayanamurthi v. Maharaja of Pithapur, which, I will show, do not in any way 
touch the point for determimacion in this case. What happened in that case 
was this. Originally a suit wes filed in a Civil Court for recovering damages for 
use and occupation for the yeers that had fallen due up to that date. While that 
suit was pending another suit nad to be filed for damages that had accrued.subse- 
quently. On an objection raised by the defendant that the Civil Court had no 
jurisdiction to entertain the suiis it was ultimately decided that it was not competent 
for the Civil Court to entertair_ these claims with the result that the plaints in both 
the suits were returned for presentation to the revenue Court. In the Civil Court 
the defendant took the objecticn that as either suit did not include a claim for all 
the faslis upto the date of the re-presentation, the plaintiff should be called upon 
to elect either of the two suits. It was in negativing this contention that the learned 
Judge observed relying on the opinion of the learned Judges in Visweswara Sarma 
v. Nair?, that i se i 

“ The plaintiff was therefore okiged to present all the plaints in the revenue Court. When 


he presented them he must be deemed to have claimed for all the faslis upto the date of the presen- 
tation.” : - : 


The observations must be understood with reference to the context of that case. 


To meet the argument based on section 14 of the Limitation Act, Mr. Rama- 
bhadra Aiyar, counsel for the respondent urged that in the earlier suit when the 
plaintiff re-presented the plaict in the- Civil Court it was not necessary for him 
to call in aid section 14 of the Limitation Act, as the suit was governed by the provi- 
sions of Article 131 of the Limitation Act. It is unnecessary for me to go into 
that question in the view I propose to take of this matter on the assumption that 
section 14 of the Limitation Act had necessarily to be invoked by the plaintiff. 


It is now well settled that when a plaint is retuned to be presented to proper 
Court on the ground of want of jurisdiction it is open to the plaintiff to amend the 
reliefs without prejudice to the right to claim the benefit of section 14 of the Limi- 
tation Act provided, there is =o change with regard to the cause of action. In . 
Vangannan v. Ramaswami? a Bench of this Court decided that amendment of the. 
plaint asking for a different reFef from the one originally asked for when the plaint 
is, returned for presentation to proper Court should not deprive the plaintiff of the 
benefit of the provisions of section 14 of the Limitation Act, if the cause of action 
is the same and the plaintiff tad acted in good faith in the institution of the suit 

‘in the Court in which it was orginally filed. In that case a sub-mortgagee of three 

mortgages filed a snit in the Court of the District Munsif for sale of the mortgage 
properties to which he impleaded not only his mortgagors but the original mort- 
gagors also. As it was found that the value of the subject matter of the suit exceeded 
the pecuniary jurisdiction of the District Munsif, it was returned for presentation 
to the Court of the Subordirate Judge. Thereupon the plaintiff amended the 
plaint by asking for the relief of the sale of the property covered by one of the mort- 
gages and of the sale of the mortgage rights of his mortgagor in the other mortgages 
and thereby bringing the suit within the jurisdiction of the District Munsif. By 
that time 12 years had elapsed from the date of the mortgage in respect of which 
he asked for sale of the mortgaged property. The question therefore arose whether 
he was entitled to the operation pf section 14 of the Limitation Act and it was ans- 
wered.in the affirmative. In the opinion of the learned.Judges as the case was 
throughout based on the sub-mortgage, the fact that a different relief was asked 
for in the amended plaint did not'take away the applicability of section 14 of the 
Limitation Act. : 





1. (1939) 2 M.L.J. 329. 567 (F.B.). 
2. (191r) 21 M.L.J. 533: I.L.R. 35 Mad. 3. (1943) 1 M.L.J. 362 : LL.R. 1944 Mad. 104 
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It is not necessary to multiply authorities on this part of the case. 


This leads me to the next question whether the plaintiff had to amend the 
plaint by including the arrears of rént that had fallen-due between the date of the 
filing of the suit in the revenue court-and the presentation of the plaint in the Civil 
Court which was found to have jurisdiction to entertain-the claim at the risk of the 
suit in respect of recovery of rent for these faslis being_barred. It was held in Ram- 
dutt Ramkassen Dass v. E. D. Sassoon and Co.= that when-a: plaint is returned for,pre- 
sentation to the proper Court, the suit in tke Court having jurisdiction can be said 
to have been filed only on the date on which the plaint was actually re-presented- 
in that Court. The opinion of their Lcrdhips was expressed in the following words : 

“Tt is quite clear that where a suit has been instituted in-a Court which is found to have no 
jurisdiction and it is found necessary to raise a second suit in’a Court of proper jurisdiction, the second 
suit cannot be regarded as a continuation of tke first, even though the subject matter and the parties. 
to the suits were identical. The hardships that might arise in such a case have, however, been, 
expressly provided for by the sections to which. reference will now be made.” 

The same principle is contained in the ruling Of the Bombay High Court ir 
Harachand Succaram v.. G.I.P. Railway Co., Bombay®. This case refers to decisions’ 
which have taken the view that when the plaint was-returned for presentation to 
proper court the plaintiff should amend the plaint so as to include all claims that 
have arisen between the date of the criginal presentation and the date of re-pre- 
sentation in the Court. having jurisdiction. ve ae : 

In Hedlot Khasia v. Karcn Khasiani®, the view taken. is that when the plaint is- 
returned for presentation to propér Court the suit must be deemed to have been 
instituted in the Court having jurisdiction only on the date on which it is re-pre- 
sented and therefore the plaintiff should emend the plaint so as to include the 
intermediate transactions between the-date of the first. presentation and the date 
of the filing of the plaint in the Court of competent jurisdiction. This principle 
was accepted by a Bench cf the Bombay High Court in Hirachand Sucearam v. 
G.I.P. Railway Co., Bombay?. To the same effect is the decision of the Allahabad: 
High Court in Abdul Karim Khan v. Muhammad Fan*.- . . 


I express my respectful agreement with the reasoning of the learned Judges in 
these decisions and hold that the intermediate claim arising between the date of the 
original presentation of the plaint and the date of the re-presentation in the Court 
of competent jurisdiction must be included so as to avoid the operation of Order 2, 
rule 2, Civil Procedure Ccde. In Satyanarayanamurthi v. Maharaja of Pithapur®, 
Venkataramana Rao,.J., after referring to the decisions in Ramdutt Ramkissen Das v. 
E. D. Sassoon and Co.,1 and Hirachand Siccaram v. G.I.P. Railway Go., Bombay? observed: 
as follows : ; i 

“ By applying this principle it was held thet the plaintiff should amend the plaint so as to include 
all intermediate transactions between the date of ths first presentation and the date of presentation 
to the competent Court. The dzte‘on which the plaints were. re-presented must he the date ‘on 
which such a claim should be deemed to have been made ; it was on that date fresh Court-fee would! 
have been paid and accepted by the Court.” ; at te i 

The basis of the rule in all these cases :s that the suit must be deemed to have 
been filed only when the plaint is‘ presented in the Court of competent jurisdiction 
and not on the date on which the plaint was presented in the Court not having 
jurisdiction. Consequently thé ‘plaintiff must include in the plaint all his claims: 
up to the date of the filing of the suit. ` Otherwise the provisions of Order 2, rule 2, 
Civil Procedure Code would apply. ` ; oe 

On this discussion, it follows, that the plaintiff’s claim to arrears of rent for: 
faslis 1351 and-1352 is barred under Order 2, rule 2, Civil Procedure Code and that 
the order of the lower appellate ‘Court dismissing the suit is correct. In the result, 
this second appeal fails and is dismissed with ‘costs. No leave. 


KS, i —— : : Appeal dismissed. 
‘r. (1928) 56 M.LJ. 614: L.R. 56 LA. 128: _ _ 3. (1911715 GL. 241. _ wri 
. 56 Cal. 1048 (P.C.). * 4. (1922) ILL.R. T 663. 
329. ~ j 


(1928) I.L.R. 52 Bom. 548. 5. (1939) 2 M.L.J. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE VENKATA- 
RAMA ÅYYAR. í 


Mrs. Margaret Jean Massy Westmorland Wood .. Appellant* 
v. 
Colonel Granville Alric Richard Spain ... Respondent. 


Lease—Agricultural lease—Forfeicure on breach of covenants—Notice to lessee—Necessity for—Transfer of 


Property Act (IV of 1882), sections 121 (g) and 114-A—Principles of —Applicability. 


Sections 111 (g) and 114-A of -he Transfer of Property Act do not expressly govern agricultural 
leases, but principles underlying those sections have often been ‘applied to such leases. Section 114-A 
was added to the Transfer of Property Act by an amendment of 1929 and must be deemed to have 
specified the nature of the notice required under section’ 111 (g). Two notices in writing namely, 
one under section 111 (g) and one under section 114-A are not necessary for the exercise of the right 
of forfeiture on breach of covenants. Provat Chandra Saran v. Bengal Central Bank, Ltd. 1.L.R. (1938) 
2 Cal. 434, approved. The objec: of section 114-A is that the lessor should have clear information 
as regards the hreaches complained of and he should have an opportunity of remedying. them if 
possible. Once the purpose of this provision is substantially complied with, merely technical defects 
should not prevent the lessor from availing himself of the right of forfeiture if he is otherwise 
entitled to it. r 

In the instant case it was found on the facts that there was no breach of any of the covenants 
by the lessee which would ‘entitle th= lessor to exercise a right of forfeiture. 

Appeal against the Decree of the Court of the Subordinate Judge of Ootaca- 


mund in O.S. No. 162 of 1948. 
K. Rajah Ayyar and V. Seshadri for Appellant. 
O. T. G. Nambiar instructed by Messrs. King and Patridge for Respondent. 


The Judgment of the Court was delivered by 

The Chief Justice :—This is an appeal by the plaintiff in O.S. No. 162 of 1948 
on the. file of the Subordinate Judge of the Nilgiris at Ootacamund against the- 
dismissal of her suit. The plaintiff is the owner of lands and premises known as 
Niton Estate which contains a tea plantation and is situated in Kotagiri in the 
District of the Nilgiris. ‘The Plaintiff demised the said estate to the defendant under 
a lease deed dated 1st July, 1945 (Exhibit A-1). The lease was for a period of ten 
years. The annual rental was fixéd at Rs. 1,800 to be paid in four instalments of 
Rs. 450 each in advance on cr before the 1st July, 1st October, 1st January and 1st, 
April each year. Besides the estate, a small house used for the occupation of the 
writer was also let out to the defendant at a monthly rental of Rs. 5. The 
lease contained both covenants by the lessor and covenants by the.lessee.. It was 
provided inter alia in the lease that in case of breach or non-performance of 
any of the covenants and conditions contained in the lease on the part of the 
lessee, then it shall be lawful for the lessor to re-enter upon the demised premises 
and to re-possess the same without prejudice to any right of action or remedy of the 
lessor in respect of any such breach of the covenants and conditions, The suit 
was instituted on the allegation that there had been many breaches of several of the 
covenants and conditions of the lease and that therefore the plaintiff as lessor ‘had 
become entitled to lawfully re-enter upon the premises and to forfeit the defendant’s 
rights under the lease. The plaintiff therefore prayed for a decree in ejectment. 
She also prayed for the recovery of a sum of Rs. 5,776-2-6 as compensation for the 
damage caused tő the estate by the said breaches by the defendant. She also 
claimed mesne profits from the date of suit till date of delivery of possession at the 
rate of Rs. 1,000 per month znd compensation for the deterioration of the premises 
from the date of suit till date of possession. . 

_ The defendant denied the breaches alleged by the plaintiff and disclaimed. 
any liability. The defendant also pleaded that some of the covenants were not 
binding on him because they were inserted fraudulently and on misrepresentations 
made by the plaintiff's husband to the defendant. He also raised a further plea 
that the suit must fail because of the want of a proper and valid notice of ejectrhent. 





ry 
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The following issues weze raised on the pleadings: —— - ‘ 

1. Has defendant committed a breach of any of the covenants mentioned 
‘in the plaint, and if so, does it work out a forfeiture of the lease ? a 

f 2. Was a proper and valid notice of eẹ*ectment given by plaintiff to defendant ? 

3. Has plaintiff a cause of action and is her suit fcr ejectment and’ possession 
maintainable ? Spit vr ; 

4. Are covenants 5, 9 and g (a) void and invalid for the reasons alleged by 
the defendant ? i ? i 

4 (a). If issue 4 is in the negative, has there Feen sufficient compliance 
by defendant with the said covenants ? 
_ + 4 (b). Is it competent for the defendant to ‘say. that plaintiff is not entitled 
to insist on his performance of the covenarts to the extent mentioned in the lease 
deed itself? : : 
5. Whether any and what damages have been incurred, and what sum is 
plaintiff entitled to on that account ? * ae 

6. Is plaintiff entitled to claim in this suit future damages ? 

7. Is plaintiff entitled to any and what mesne profits ? 

8. To what relief if any is plaintiff entitled ? 

On issue 1 the learned Subordinate Judge found thet it could not be said that 
defendant had not sufficiently complied witk the covenan:s and therefore he was not 
liable to forfeit the lease. Ov issue 4 he held that covenants 5, 9 and g (a) were not 
void and that they were not included on the faith of ary misrepresentation made 
by the plantiff’s husband that these covenan:s had to be performed according to the 
ordinary meaning of the terms thereof. Or issue 2 he held that there was no valid 
notice such as was required by section 114-A of the Trarsfer of Property Act. He 
decided issue 5 against the -plaintiff. Issues 4 (a) and 4 (b) were not discussed 
separately by him as the subject-matter of these issues vas covered by his findings 
on the other main issues. In view of his findings on issue 1, issue 6 was answered 
in the negative. As the plaintiff’s suit in ejectment was dismissed, no question 
arose about mesne profits and issue’7 was also found against the plaintiff. There 
was no finding on issue 3 as it was really unnecessary. ‘On these findings the suit 
failed and it was dismissed. As regards costs the learnzd Judge thought that he 
should deviate from the general rule that costs should follow the event on account 
of the peculiar circumstances present in the case and so ne awarded the defendant 
only three-fourths of his costs. Hence-th= appeal. 


[Then their Lordships examined the various covenants in the lease and after 
discussing the evidence as to their breach found that these was no breach of coven- 
ants and continued.] ` 

~ On these findings of ours, namely, that none of the zovenants- was broken, the 
suit must fail. It is however necessary to deal also witk the plea raised on behalf 
of the defendant and which found favour w:th the Court below, namely, that there 
was no proper and valid notice of ejectment and therefore the suit must be dismissed. 
Mr. Rajah Ayyar attacked the finding of the trial Court or this point. The material, 
provisions are sections 111 (g) and 114-A of the ‘Transf=r of Property Act, which 
do not expressly govern agr-cultural eases, but principles underlying which have 
.often been applied to such leases. These provisions run as follows :+— 

11x. “A lease of:immoveabl2 property deternmines— 
* + * al * * * 


(g)._ by forfeiture ; that is to say (1) in case the lessee breaks an‘cxpress condition which provides 
that on breach thereof the lessor may. re-enter ; or (2) in case th= lessee renounces his character 
as such by setting up a title`in a third-person or by claiming title in himself; or (3) the lessee is 
adjudicated an insolvent and the ‘ease, provides thet «the lessor .maz re-enter on the happening of 
such event ; and in any of these cases the lessor or his transferee giv-s notice in writing to the lessee 
of his intention to determine the lease? 20. 8. 1e ame ee ee ee 

” © y14-A, Where a lease of immoveable property has determined by forfeiture for a breach of an 
express condition which provides that on breach thercof the lessor may re-enter, no suit for ejectment. 
shall lie unless and until the lessor has served’on the lessee a notice in writing ; š 
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(a) specifying the particula- breach complained of ; and j 
oe (b) if the breach is capable of remedy, requiring the lessee to remedy the breach; and the 
lessee fails within a reasonable time from the date of the service of the notice, to remedy the breach, 
if it is capable of remedy. : S ; ao testa 7 aaa 
> Nothing in this section shall apply to an express condition against the assigning, underletting 
parting with the possession or disposing, of the property leased, or to an express condition relating 
to forfeiture in case of non-payment af rent.” 


_ In the plaint the relevant allegations on this point are that by the plaintiff’s 
Advocate’s letter, dated 27ti August, 1948 (Exhibit A-2) the defendant was given 
notice to vacate and hand over the demised premises by the 15th September and 
that the plaintiff again informed the defendant through her Solicitors that he should 
vacate by the goth September. _ It is clear, therefore, that the notice of 27th August 
(Exhibit A-2) is the notice relied upon’ by the plaintiff. But Mr. Rajah Aiyar her 
learned Counsel, also referred'us to an earlier notice (Exhibit A-96), dated 7th July, 
1948. In this the plaintiff complained to the defendant of cattle trespass and other 
preaches of the agreement and: warned him that unless he took adequate steps 
to prevent them and in future abide strictly by the word and spirit of the agreement, 
he will have to face the consequences of any action she might take to enforce her 
rights. There is reference tq this letter-of the 7th July in the Advocate’s letter 
Exhibit A-2. The learned Judge held that the notice of 27th August, 1948 (Exhibit 
A-2) did not fulfil the requizements of section 114-A. He thought it was not per- 
missible to read Exhibit A-g6 in conjunction with Exhibit A. The ground.on which 
he came to this conclusion was that the plaintiff did not give the defendant an 
opportunity to remedy the breaches. Though there is room for some doubt we 
are inclined to agree with-the learned Judges of the Calcutta High Court that two 
notices in writing, namely, one under section 111 (g) and one under section 114-A 
are not necessary (vide Provat Chandra Saran v. Bengal Central Bank, Lid.1), ‘Section 
114-A was added by an amendment of 1929 and must be deemed to have specified, 
the nature of the notice required under section 111 (g). 


We do not agree with the learned trial Judge that Exhibit A-2 is bad because 
the defendant was not required to remedy the breaches. Firstly the breaches 
- complained of in Exhibit A-2 were not capable of remedy because the damages 
had been done already. :No doubt at one stage the plaintiff was willing in spite 
.of the breaches not to resort to the drastic step of forfeiture if at least in the future 
the defendant did not allow further breaches. ` But so far as, the breaches which 
had occurred were concerned, they were not capable of remedy. Secondly, even 
if it be considered that there was no opportunity given to the defendant to make good, 
we think that Exhibit A-2 should be read along with the prior notices*in which 
the plaintiff did call upon the defendant to.remedy the breaches.and gave him 
reasonable time for that purpose. These considerations also meet the objection 
of Mr. Nambiar that Exhibit A-2 does not contain a list of all the breaches which 
were subsequently alleged in the plaint. It is obvious that the object of section 114-A 
4s that the lessor should have clear information as regards the breaches complained 
-of and he-should have an opportunity of remedying them if possible. Once the 
purpose of this provision is substantially complied with, mere technical defects 
‘should not prevent the lessor from availing herself of the right of forfeiture if she was 
„otherwise entitled to it. In Penton v. Barnett? Collins, L.J., dealing with similat 
notice required under the Conveyancing Act of 1881 observed as follows :— 

“J think however, that we ought to.construe the words ‘ particular breach ’ in the section 
, -according to the obvious intention of the Legislature, which- was that the tenant should be informed 
.of the particular condition of the premises which he was required to remedy. The expression ‘breach’ 
means the neglect to deal witk. the condition of the premises so pointed out, and not merely failure 
to comply. with the covenants of the lease. The commonsense of the matter.is that the tenant is to 
have full notice of what he is required to do.” : ey E 
These observations were follswed by Rowlatt,-J., in New River Company v. Crumpton’, 
“In our opinion the commonsense view of the matter should be taken in construing 


section 114-A. ` $ 





p t 
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-© . Mr. Nambiar cited tous certain decisions of the. Eaglish Courts; but none of 
them has any. application to the facts of this case. - In Fletcher v. Nokes1‘the notice: 
by the lessor was in the following terms: * > ae j : EADE 
“ +4 You have broken the covenants for repaTing the inside ‘and oatside of the houses.” ; 
„It was held that the notice was insuffident because it was far too general and 
that the notice to-be served by a lessor on hss lessee’ to entitle the lessor to enforce 
by action a right of remedy of the breach must be given ia such detail as will enable 
the lessee to understand what is complained of so that he may have an opportunity, 
of remedying the breach before actioa is brought. Strely the defendant cannot 
be heard to say that he did’ aot understand what was being complained of.- This 
decision was followedin In re Serie Gregory v. Serle*, In that case the, lessor merely 
informed the lessee that he had not kert the premises well and sufficiently repaired 
and the party and other walls therecf. In Jacob y.. Lown? there. was. a notice, 
but it referred to the breach of only ore of the covenants. But there was a subse- 
quent waiver as to this bréach. There-was a breach of another covenant on which 
the plaintiffs-lessors. wanted to rely,-but that was not mentioned in thé notice. ` J? 
was therefore held that the notice was insufficient. “We have nothing like this st 
the case before us. -If we had held that the defendant was guilty of breach of any- 
of the covenants, then we would hav= held that there was proper notice under, 
section 111 (g) and 114-A of the Transfer of Property Act. . But having régard-to 
our finding that the defendant was not guil-y of the breach of any of the coyeriants . 
the suit mu st fail, The appeal is dismissed. ; . as 


” We do not, however, think that this is a case in which costs should follow thé 
event. ‘It is true that we have held that the defendant cid not commit a breach of 
any of the-covenants. But we cannot 2erta-nly commend the attitude of the defen- 
dant to the complaints made by the plaintiff. It may be that the plaintiff and her, 
husband were far too much insisting on ther rights and were also prone -to ‘a little - 
exaggeration. But it must rot be forgotter that the estate belonged to them and 
they were vitally interested in its proper-maintenance and also that the plaintiff. 
and her husband were actually on the estate. The defencant might have got a little- ` 
irritated by the tone and frequency of the letters from the plaintiff and her husband,.. 
but it was the duty of the lessee to satisfy the lessor that he was taking every step, 
to'see that the covenants wer= kept properly. Having regard to this conduct of thé, 
defendant we think that there should be no. order as to,costs in this appeal. © ~~" l 
_. The memorandum of objections fied by the defendant relates to that portion, 
of his costs of the trial which was disallowed by the learned Judge... We see. no- 
reason to interfere with the discretion ezercised by the. learned Judge. `. The Memo-- 


randum is dismissed.’ 'No-costs. 


7 K.S.- a - genes Appeal and cròss- objections dismissed. 
IN-THE HIGH COURT OF JUDICATURE AT MADRAS..." 1> 

S sg `a > Present MR. Justice Sussa Rao. 7 7 

C. Nataraja Mudaliar - 2 : Ura -a.T Petitioner® 35 >i- 
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The subject-matter directly comes under Article 31 which being a special Article excludes the 
operation of Article 19. As the building was taken possession of under the law validly made the 
landlord is not protected by the provision of Article 19 of the Constitution. f 

Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of certiorari calling for the records of the proceedings taken by the 
Accommodation Controller, Madras, in respect of taking over of the ground floor 
of the house and premises No. 9, Krishnapuram Street, Royapettah, Madras, and 
quash the order made therein. l : 


V. V. Srinivasa Aiyangar and N. Krishnamachari for Petitioner. 


V. P. Sarathy for the Government Pleader (P. Satyanarayana Raju) for the Res- 
pondent. ` ; ' , . 


The Court made the fcllowing ~- 


Orver.—This is an application for issuing a writ of certiorari to quash the order 
of the Accommodation Controller, Madras, made in respect of the ground floor 
of the house and premises Nc. 9, Krishnapuram Street, Royapettah. The petitioner 
is the owner of the said house. He and his wife with their two sons were living in 
the said house from the year 1935. For about nine years they occupied the entire 
building. In June, 1944, he let the ground floor to Miss E.T. Rajeswari, M.A., 
Professor of Physics in Lady Willingdon Training College, Triplicane, Madras. 
It is said that the ground floor was let to her to oblige his friends. In June, 1945, 
the petitioner’s son died. Professor Rajeswari vacated the ground floor of the 
house on the 27th April, 1951. The petitioner gave the notice of vacancy to the 
Accommodation Controller on the 28th April, 1951. He intimated to the officer 
his intention not to let it to any other tenants, as he required it for himself. Therein’ 
it was also stated that because of their old age and heart troubles, he and his wife 
were not in a position to.get up and down the stair case of the house. The notice 
of vacancy was received by the Accommodation Controller on 1st May, 1951. 
Thereupon on 7th May, 1951, he issued a notice under section 3 (3) of the Madras 
Buildings (Lease and Rent Control) Act, 1949, as amended by Act VIII of 1951, 
allotting the said premises to Sri K. G. Lakshmivenkataraman, Inspector of Police, 
Crime Branch. The contentions of the learned Counsel for the petitioner may be 
stated thus :— f : 


(1) The Accommodation Controller has no power under section 3 (3) of 
the Act to allot a house to a Government servant if the landlord does not intend to 
let out his house. i 


(2) The allotment of the ground floor of the house in the circumstances of. 
the case is not ohly arbitrary, but is an unreasonable restriction on the petitioner’s 
fundamental right guaranteed to him under Article 19 (1) (f) of the Constitution 
of India. . j 


The relevant provisions of the Madras Buildings (Lease and Rent Control) 
Act, 1949; bearing on the first contention read as follows : x 


“ Section 3 (1) (a) : Every landlord shall, within seven days after the building becomes vacant 
by his ceasing to occupy it, or by the termination of a tenancy, or by a release from requisition give- 
notice of the vacancy in writing to the officer authorised in that behalf by the State Government 
(hereinafter in this section referred to as the ‘ Authorised officer’). 


` Section 3 (3): If within ten days of the receipt by the authorised officct of a notice under 
sub-section (1) or sub-section (2), the State Government or the authorised officer does not intimate: 
to the landlord in writing that the building is required for the purposes of the Statejor Central Govern-, 
ment or any local authority or cf any public institution under the control of any such Government 
or for the occupation of any officer cf such Government, the landlord shall be at liberty to let the 
building to any tenant or to occupy ‘it himself. $ : 


Section 3 (4): The landlord shail not let the building to a tenant or occupy it himself, before, 
the expiry of the period of ten days specified in sub-section (3), unless in the meantime he has received’ 
intimation that the building is nct required for the purpose, or for occupation by any of the officers, 
specified in that sub-section. . ' : 


Section 7 (3) (a) : A landlord may, subject to the provisions of clause (d), apply to the Controller 
for an order directing the tenant to put the landlord in possession of the building, — 
1 a 
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(i) -in Case it is a residential building, if the lendlord requiresit for his own occupation if he is 
not occupying a residential building of his owmin the city, town or village concerned ...... x 
Section 7 (3) (e): A landlord who is occupying only a part .cf a building, whether residentia 
or non-residential. may, notwiths-anding any-hing contained in clause (a), apply to the Controller 
for an order directing any tenant occupying the whole or any por-ion of the remaining part of the 
building to put the landlord in possession thereof, if he requires additional accommodation for 
residential purposes, or for the puzposes of a kusines which he is ca-rying on, as the case may be.” 
The first argument. is that unless the landlord intends to let out a house, the 
authorised officer has no power, to requisition the same. To put in other words, 
the volition of the landlord is paramount and the jurisdiction of the authorised 
officer to allot houses for the purposes mentioned in section 3 (3) of the Act is confined 
only to those houses intended to be let by the landlonds and voluntarily thrown 
out for allotment. Ifa landlord has a hundred houses and is rich enough not fo 
care to get any income from them by letting them out the authorised officer will 
not have any power to’allot them, however convenient ahd necessary they may be 
for the purposes of the State. This construction woulc limit the field of selection: 
and enable wealthy landlords to circumveat the provisions of section 3 by subter- 
fuges. The conception of a requisition implies compulsion. It is intended to meet 
an emergency. The emergency necessitated the enactiag of the drastic provisions 
‘and the construction suggested would defeat the purpose to a large extent. i 


The relevant provisions of the Acto nct yield to any such construction. Under 
section 3 (1) (a) every landlord shall give the requisit= notice to'the authorised 
officer if the building becomes vacant by his ceasing te 3ccupy it, or by the termi- 
nation of a tenancy or by release from requisition. Ths section does not say that 
the landlord need not give such a notice if he has no intention to let it out. If the 
Legislature intended to confine the scope of this provision only to such buildings 
intended to be let by the landlord, they woald have said so. Under sub-section (3). 
the landlord shall be at lib=rty to let the building to: any tenant or to occupy it 
himself if the State Government or the authorised officer does not intimate to the 
owner in writing within ten days of the receipt of the said notice their intention to 
requisition the building for the purpos2s mentioned therzin. The landlord cannot, 
therefore, occupy his house till the Stace or the authorised officer sent the said com- . 
munication to him. This clearly indicates that the landlord’s intention to let out 
is not a condition precedent for invoking the power of -equisition, for his right to 
occupy the’same accrues to him only -f the State or the authorised officer does not 
require for the purposes stated, in tke prescribed time. Section 3 (4) prohibits 
the landlord from letting the building =o a tenant or occupying it himself before the 
expiry of the period of the ten days specified in sub-section (3). This provision 
contains a prohibition which flows from the provisions of section 3 (3). Under 
section 3 (7) (a)-when a landlord has two cr more residential buildings, he is given 
the option to choose one of such buildings for his occupation and to give notice to 
the authorised officer of the building s> chcsen by him and of every other building 
not so chosen. This provision which limited the power of the landlord to choose. 
one building for himself establishes bevond any reasonakle doubt that his intention 
to let a house is not a condition precedent for the exercise of the authorised officer’s 
jurisdiction. If his intentior. was paramount, the Legislature would not have given 
this option to him, for it would have been within his bower to reserve as many 
houses as he liked for himself. Sectian“7 (3) (a) on which reliance was placed by 
learned counsel for petitione> enables a landlord to appy to:the Controller for an 
order directing the tenant to put him in possession if the landlord requires it for his 
occupation and is not occupying a residential building of his own in the city, town. 
or village concerned. Secticn 7 (3) (c) enables a landlerd who is occupying only 
a part of a building, whether residencal or non-residemtial notwithstanding any- 
thing contained in clause (a) to apply to the Controller “or an order directing any 
tenant occupying the whole or any pcrtior of the remaining part of the building. 
„to put the landlord in possession thereof, if he requires additional accommodation : 
for residential purposes or foz the purdoses of a busines: which he is carrying on,’ 
as the case may be. ‘These provisions enable the landlced to get possession of his 
house for his occupation if h> is not occupying another nouse of his owr and also 
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enable him to occupy the entire house if he requires additional accommodation. 
These provisions are obviovlsy made to allay the hardship and inconvenience 
that would be felt by a landlord if he was not allowed to occupy at least one of his 
houses and if he was not given ‘the additional accommodation required by him. 
The fact that these provisions had to be made to meet a particular contingency 
shows beyond any reasonable doubt that but for these provisions he might not be 
in a position to secure one of his own houses for his accommodation or to- occupy 
the entire house if circumstances have changed. If it ‘was within his uncontrolled 
discretion whether to let his house or not, these provisions would be unnecessary 
for he can by so intending exclude at least one house from the operation of the 
provisions of the Act. It is not necessary to pursue this argument further and to 
scrytinise the other provisions of the Act for it is clear that the landlord’s discretion 
is not the guiding factor. ` I therefore hold that the authorised officer has power 
to requisition a building notwithstanding the fact that the landlord is not willing 
to let out the same. 


Learned Counsel then contended that the order of the Accommodation Con- 
troller alloting the ground floor to a Government servant ignoring the circumstances 
of the case such as the petitioner’s and his wife’s old age, heart trouble, etc., is an 
infringement of his fundamental right under Article 19 (i) (f) read with articlé 
19 (5) of the Constitution, whereas the learned Government Pleader contended that 
the appropriate article applicable is Article 31 (2) of the Constitution and the 
requisition in question satisfied the conditions laid therein. The relevant provi- ` 
sions read as follows : r ' 

Article 19 (1).—All citizens shall have the right— 
(f) to acquire, hold and cispose of property ; ' 
Article 19 (5).—Nothing in sub-clauses (d), (e) and (f) of the said clause shall affect the operation 


of any existing Jaw in so far as it imposes, or prevents the State from making any law imposing, reason- 
able restrictions on the exercise cf any of the rights conferred by the said sub-clauses either in th 


interests of the general public or for the protection of the interests of any Scheduled Tribe. : 
Article 31 (1).—No person shall be deprived of his property save by authority of law. 


(2) No property,. movable or immovable, including any interest in, or in any company 
owning, any commercial or industrial undertaking, shall be taken possession of or acquired 
for public purposes under any law authorising the taking of such possession or such acquisition, unless, 
the law provides for compensation for the property taken possession of or acquired and either fixes 
the amount of the compensation, cr specifies the principles on which, and the manner in which, the 
compensation is to be determined and given. 

Item 36, List IL—7th Schedule —Acquisition or requisitioning of property, except for the purposes 
of the Union, subject to the provisions of Entry 42 of List III. , ed 
Entry 42, List II[.—Principles on which compensation for property acquired or requisitioned 
for the purpose of the Union or of a State or for any other public purpose is to be determined and the 
form and the manner in which such compensation is to be given. ' 
It will be seen that both Articles 19 and 31 appear in Part III dealing with 
fundamental rights. The rights under Article 19 are placed under the heading 
“ Right to Freedom”. Article 19 is confined only to citizens whereas Article 31 
applies to any person. Both ere fundamental rights. The difficulty to place a 
right infringed under one or other of the articles is often a difficult one. Before’ 
attempting to do so in the present case, it may be convenient at this stage to consider 
the relevant decision. In A. K. Gopalan v. The State of Madras1, the Supreme Court 
of India have laid down certzin principles which in my view cari usefully be applied 
to the present case. There the question was whether the Preventive Detention 
Act, 1950, was ultra vires the Constitution. The Supreme Court held that the said 
Act is intra vires the Constitution with the exception of section 14 which is~illegal 
ani ultra vires. It was contended in that case that the detention camè within the 
provisions of Article 22 relazing to preventive detention and therefore Articlé: 1g 
(1) (d) would not apply. Ac page 35, Kania, C.J., says : f 
“In my opinion such result is clearly not the outcome of the Constitution. The Article has 
to be read without any pre-conce:ved notions. So read, it clearly means that the legislation to be 
examined must be directly in respect of one of the rights mentioned in the sub-clauses. If there is a 
legislation directly attempting to control a citizen’s freedom of speech or expression, or his right to 
eS SS 
< p (1950) S.G.J. 1742 - (1950) a2-M.LJ.. 42 : ALR. 1950 S, C. 27 (S.C). 
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assemble peacefully and without arms, etc., the question whether that legislation, is saved by the 
relévant saving clause of Article 1:9 will arise. If, however, the legislation is not directly in respect 
of any of these subjects, but as a result of the operction of other legislation for instance for punitive 
or preventive detention, his right under any of these-sub-clauses is abridged, the question of the appli- 
cation of Article 19 does not arise. The true apprcach is only to.consider the directness of the legis- 
ae and not what will be the result of the detention otherwise valid on the mode of the detenu’s 

e. : i 
Das, J.; resolves the conflict in a slightly different way. The learned Judge observed 
at page 113 :— ; ` 

„ “To summarise, the freedom of the person is rot the result af Article 19. Article 19 only deals 
with certain particular rights which, in their origin end inception are attributes of the freedom of the 
person but being of great importence are regarded as specific and -ndependent rights. It does not 
deal with the freedom of the perscn as such. Articl= 19 (1) (d) protzcted a specific aspect of the right 
of free locomotion, namely the right to move freely taroughout the territory of India which is regarded 
as a special privilege or right of ar Indian citizen ard is protected a! such. The protection of Article 
19 is coterminous with the legal capacity of a citizen to exercise the rights protected thereby, for sub- 
clauses (a) to (c) and (g) of Article 19 (1) postulates the freedom of the person which alone can ensure 
the capacity to exercise the rights protected by thcse sub-clauses. A citizen who loses the freedom 
of his person by being lawfully detained whether zs a result of a conviction for an offence or as a 
result of preventive detention loses his capacity to exercise those rights and, therefore, has none of the 
rights which sub-clauses (a) to (e) and (g) may prozect. In my judgment Article 19 has no bearing 
on the question of the validity or ctherwise of prever-tive detention and that, being so, clause (5) which 
prescribed a test of reasonableness to be defined and applied by the Gourt has no application at all.” ' 


In Kameshwar Singh v. Province of Bihar?, the question of ike Bihar State Management 
of Estates and Tenures Act was raised. It was argued in that case that Article 31 
is in the nature of an exception to the general rule laid down in Article 19 (1) (J Y. 
Sinha, J., in repelling that ergument made the following observations at page 418 : 
“ Article 31 cannot be read es an exception to- the fundamentel rights as declared in Article 19 
(1) (f).- But certainly the two Acticles have got -to be read together in order to give full effect to the 
intention of the.Constituent Assembly. Article 31 is es much a part of the fundamental rights contained 
in Part ILI of the Constitution as Article 19 ; but, whereas Article 19 comes under ‘ Right to Free- 
dom’; Article 31 comes under ‘ Right to Property `. ` Hence, accerding to the well-established rule 
of interpretation, where the same statute makes general provisions .n respect of a particular subject- 
matter, and makes specific provis:ons with respect to a special category, the latter must prevail over 
the general, It'is also well settled that different provisions of the seme statute, which are apparently 
inconsistent with-each other, should be so construed as to give effect to all the provisions so as to‘avoid 
a repugnancy ”’. . f 
In this connection the observations of the learnzd Judges of the Supreme 
Court in Chiranjit Lal v. The Union of India®. and that of -he High Court of Calcutta , 
in Sadhindra Nath Datia v. Sailendra Nath Mitra®, maly alsc be usefully referred to. . 


The following three principles may therefore be borne in mind in approaching 
the question to be decided ia this case : i 


* (1) The general prov-sion must give place to the specific provision, - 
(2) The pith and substance or the directness of the legislation, and 


(3) Whether the right sought to be protected under Article 19 has been taken 
away by legislation under another apprcpriate article ? - ; 
way 8 ‘Pprcep 


In the instant case, under section 3 (3) of the Madras Buildings (Lease and Rent 
Control) Act, 1949, the authorised officer requisitioned the ground floor of the 
petitioner’s house for the occupation’ of Sri Lakshmivenkataraman, Inspector of 
Police, Crime Branch, Madras, for residential purposes. Under Article 31 (2) 
no property shall be taken possession of or acquired for public- purposes under 
any law authorising the taking of such possession unless the law provides a com- 
pensation for the property taken possessicn of and either fixes the amount of the 
compensation, or. specifies the principles on which, and the manner in which, 
the compensation is to be determined and given. Item 32 of List II read 
with Entry 42 of List III gives power to the Legislature to make such a law. 
The Legislature, therefore, can make a law, as in the present case, empowering 
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the authorised officer to requisition the property of a person. It would be valid 
‘if it were for a public purpose and if the law provides for compensation. Under 
section 3 (3) the authorised afficer can require the property for purposes of the 
State or Central Government or of any local authority or of any public institution 
under the Control of any such Government or for the occupation of any officer 
ofsuch Government. The Question is whether the requisition of a house or a building 
for the occupation of an officer of Government is a public purpose within the meaning 
of Article 31. In Manohar Ramakrishna v. G. G. Desai, the learned Judges in dealing 
‘with the provisions of the C. P. and Berar Accommodation (Requisition) Act’ 
(LXIII of 1948) expresséd--the view that a requisition for accommodating a 
Government servant is a public purpose. At page 36 the learned Judges stated : 
“ It is said that the ‘ public prrpose ’ contemplated by the clause must be such as would ‘ bring 
a return to the public’. Section 3 (1) enables the requisitioning accommodation only for the pur- 
poses of ‘ providing residence for any person holding an office of profit under the Crown or for locating 
any public office of the Central or the Provincial Government or local authority ’. - Indubitably a 
public office, whether of the Central or Provincial (now Union or State) Government or a local autho- 
rity exists for the benefit of the public and requisitioning accommodation for locating such office is a 
“ Public Purpose ”. Similarly, a person holding an office of profit under the Government is charged 
with the performance of public duties. Such a person must, for enabling him to discharge his duties, 
be housed and so, in our opinion, requisitioning accommodation for him would be as much a public 
purpose as would be the location of a public office? f 
I agree with the said observations. An officer of Government cannot satisfactorily 
discharge his duties if he is not given accommodation in the place where he is 
employed. In an over-populated city like Madras, when it is very difficult to find 
houses for accommodation, I cannot say that the requisition of a house for housing 
a Government servant is not.z public purpose, for the interests of the Government 
and that of the public would necessarily suffer if their officers are not properly 
-housed. As regards compensation, suitable ‘provisions are made in the Madras 
-Buildings (Lease and Rent Control) Act, 1949, for fixing the rent. The terms of 
` the tenancy may be fixed by agreement, and if it is not possible, through civil Courts. 
. The Act also lays down the principles for fixing the rent. . s 


_ + Learned counsel for the petitioner contended that Article 31 has no appli- 
cation as it deals with a total deprivation of property, whereas the Madras Buildings 
_(Lease and Rent Control), Act, 1949, regulates the letting of residential and non- 
‘residential buildings and controls the rents of such buildings and prevents unreason- 
“able eviction of tenants therefrom. It is not correct to say that Article 31 deals 
only with total deprivation of property. Under Article 31 (1) no person shall be 
.déprived of his property save by authority of law. Article 31 (2) deals with 
acquisition and taking possession. Acquisition means actual transference of property 
whereas taking possession of property need not imply a total deprivation of the 
ownership of property. The title to the property may continué in the owner but 
he may be dispossessed for-a._public purpose.. Item 36 of List II provides both 
‚for acquisition and requisition of property. I cannot therefore agree with the 
contention that requisition of property, which does not involve a total deprivation 
_of the property from the owner, does not come within the meaning of Article 31. 
-Nor can I agree with the contention that the Madras Buildings (Lease and Rent 
Control) Act, 1949, does not deal with the subject-matter covered by Article 31 
‘of the Constitution of India. Section 3 (3) specifically enables the Government 
‘or the authorised officer to require any building for the purpose of the State.’ They 
“can take possession of the same subject to the terms prescribed thereunder. The 
"taking of possession under section 3 (3) is certainly covered by. the words “ taken 
‘ possession of’ in Article 31, (2) of the Constitution of India. 
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__° I therefore hold that no right under Article 19 has been infringed by the order 
pf the Accommodation Controler. - = %, 

_In this view it is not necessary to express my opinion on the connotation of 
the word “ hold” in Article 19 (1) (f) or on the question whether in the circum- 
stances of the case the requisition of the prcperty for a-police officer is a reasonable 
restriction in the interests of the, general public on the rizht of the petitioner to use 


this premises. In the result the petition is dismisséd with costs. Advocate’s fee 
Rs, 100. 


K.S. —— ` Petition dismissed. 
IN THE HIGH .COURT OF JUDICATURE AT MADRAS. 
PreseNT :—MR. Jus-icz SUBBA FAO. 


Fathima Bi , ~». Petitioner” 
v. $ : 

The State of Madras represented by the Accommodetion Con- . 
troller of Madras ` .. Respondent. 


* Madras Buildings (Lease and Rent Control) Act (XV of 1949), es amended in 1951, section 3 (8)— 
Requisitioning of house does not offend fundamentcl right under Article 19 of the Constitution—Tenant put in 
possession by landlord before expiry of time for notice of rcquisition—Tenanzy invalid and tenant has no right to 
compensation under Article 31 (2) of tke Constitution—Section 3 (8) of the Act introduced in 1951 providing for 
summary expulsion of a person put in possession by c landlé-d of a house alloted by the Controller fills up a lacuna 
Jor smooth working of the Act and does noi offend Article = of the Constitzt on. : 


A requisition of a house under the Madras Buildings (Lease end Rent Control) Act does not 
‘offend the fundamental right ‘under Article 19 of zhe Constitutior as the subject-matter directly 
comes under Article 31 of the Constitution. $ 


Where a landlord puts a tenant in possession Lefore the expiry of the time for giving a notice 
requisitioning the house by the Accommodatisn Controller for the use of a Government servant the 
-possession of the tenant will only Le permissive possession not in his own right, but for and on behalf 
of the landlord who alone would be compensated under the provismns of the Act. As the landlord 
is prohibited from letting the house before the expiry of 10 days after his notice and is liable to a prose- 
cution the lease to the tenant wil. be void and the-tenant has no separate and distinct right to be 
compensated for within the meaning of Article 31 oT the Constitution. 

The power of summary evicticn (given by Amemling Act of 1g5:) only fills up an existing lacuna 
for the smooth working of the provisions of the Act and it does not offend ‘Article 20 of the Consti- 
tution. This power cannot be equated to the infliction of a penalty for the commission of an offence 
committed before the amendment of the Act. 


Section 3 (8) (a) has retrospective operation. 2 


Petition under Article 226 of the Constitution -of India praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
‘to issue a writ of certiorari calling for the records in connection with the proceedings 
in No. A-2-143 of 1951, dated 17th July, 1951 and 4th August, 1951, in respect 
"of the premises No. 1/3, Jones Street, G.T., Madras, on the file of the Accommodation 
Controller, Madras and to quash the orde therein. 


R. Mathrubhutham for Petitioner. zi 


V: P. Sarathy for the Government. Pleader (P. Satyanarayana Raju) on behalf 
of the Respondent. i . 


The Court made the following 

Orver.—This is an application for isscing a writ‘of <ertiorari to quash the order 
of the Accommodation Controller dated the 17th July, 1351 and 4th August, 1951. 
The petitioner is the owner cf the house anc premises Na. 1/3, Jones Street, George 
Town, Madras. On 15th January, 1951, one Fernando wrote a letter to the 
Accommodation Controller stating that he was a-tenant of the said premises and 
that he was vacating the same on 15th Januery, 1951. Acter:making some enquiries, 
on, 7th February, 1951, the Accommodation Controller issued a notice to the, peti« 
tioner under section 3.(1) of the Madras Buildings (Lease and Rent Control) Act, 


r 
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premises have to bè kept vacant for seven days from the date of the furnishing of 
the particulars, ` The petitioner did not reply to that notice. On 25th ‘April, 1951; 
a complaint was’ filed in ‚tke Court of the Chief Presidency Magistrate and the 
Petitioner was fined a sum of Rs. 75. The Accommodation Controller allotted 
the house to one Waters. As the petitioner did not give peaceful possession, on 
4th August, 1951, the respondent issued a notice under section 3:(8) of the Act 
directing the petitioner to deliver possession and also stating that if no vacant 
possession was given necessary steps would be taken to obtain the same. . The 
. petitioner states that the said premises is a non-residential house and that she has 
let the same to one Abdulla Sait in or about the end of 1950 and since that time 
he has been carrying on business in the said premises, She further alleges that 
the monthly rent of the building is less than Rs. 50 and therefore she is not bound 
in law to give the notice to the Accommodation Controller. 


Learned counsel appearing for the petitioner raised before me various legal , 
contentions , questioning the validity -of the requisition, I shall proceed to deal 
with them in seriatim. 


The first argument is that the tenant has not occupied the building in contra- 
vention of the provisions af section 3 (4) prohibiting the letting of the building, 
which would come into play only if the statutory notice was given and that in the 
instant case such notice was not given. This argument appears to be plausible, 
but, in my view, not sound. To appreciate this contention the following’ provi- 
sions of the Act may be read : 


Section 3 (1) (a).—Every land“o-d shall, within seven days after the building becomes vacant by 
his ceasing to occupy it, or by the termination of a tenancy, or by release from requisition give notice 
of the vacancy in writing to the officer authorised in that behalf by the State Government (hereinafter 
in the section referred to as the * authorized officer °). : 


Section 3 (3).—If, within ten cays of the receipt by the authorised officer of a notice under sub- 
section (1) or sub-section (2), the State Government or the authorised officer does not intimate to the 
landlord in writing that the builcing is required for the purposes of the State or Central Government 
or of any local authority or of any public institution under the control of any such Government or 
for the occupation of any officer of such Government, the landlord shall be at liberty to let the 
building to any tenant or to occupy it himself. 


Section 3 (4).—The landlord shall not let the building. to a tenant or occupy it himself, before the 
expiry of the period of ten days specified in sub-section (3), unless in the meantime he has received 
intimation that the building is not required for the purposes, or for occupation by any of the officers, 
specified in that sub-section. 


m Section 3 (8) (a).—Any officer empowered by the State Government in this behalf may summarily 
ispossess— p 


(i) any landlord, tenant or other person occupying any building in contravention of the provi- 
sions of this section or any landlord who fails to deliver to the State Government possession of any 
building ‘in respect of which they zre deemed to be the tenant by virtue of this section Sons ce 
and take possession of the building including any portion thereof which may have been sub-let 5 


Explanation.—The provisions cf this clause shall apply also to cases which arose before the com 
mencement of the Madras Buildings (Lease and Rent Control Amendment) Act, 1951. 


Section 3 (1), (3) and (4) are component parts of the scheme of requisition. : The 
scheme comprises five stages: 


(1) The landlord gives notice of the vacancy to the authorised officer within 
seven days of the vacancy. 


(2) Within ten days cf the receipt of the notice the State Government or 
authorised officer intimates to the landlord in writing that the building is required 
for:the purpose of the State. 


`` (3) During the prescribed period the landlord is prohibited from letting 
the house. : 


_(4) If- no intimation is given within the prescribed period the landlord is 
at liberty to let the same to. whomsoever he likes. 


(5) If the landlord or any person occupying the building fails to deliver 
possession in ‘contravention of the provisions of the Act, an officer appointed by 
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the State may summarily dispossess him. It will be seea from the other provisions 
of section 3 (8) that an officer appointed by the State can dispossess a`person occupy- 
ing a house in contraventicn of thé, srovisions of the section, be it noted not in 
contravention of section 3 3) or 3 t4) alone. Occupation of the building by a 
landlord or his tenant without issuing not:ce under section 3 (1) (a), which; as I 
already stated, is a part of the-genera_ scheme of requixtion, is certainly a contra~ 
vention of the provisions of the section. As the tenant is now in possession in 
contravention of that sub-section, hz is liable to be summarily evicted under 
section 3 (8). - . 

Learned counsel then questioned the constitutional validity of section 3 (8) 
read with its explanation giving it retrospective opera-ion. He argued that the 
said section is bad as being an unreasonable restrictton on the exercise of the 
fundamental rights guaranteed under article 19 (1) (f) -of the Constitution of India. 
It is not necessary to consider this argument as I held in Nataraja Mudaliar v. The 
Madras State, that the requisition of a hcuse under tre Act does not offend the 
fundamental right under Article’ 19, as the subject-matter directly comes under 
Article 31 of the Constitution. In that judgment I observed : 


‘ The subject-matter directly somes under Artice 31. Article £1 being a special article, excludes 
the operation of a general article, Article rg As the building was taken possession under a law 
validly made, the petitioner is not protected by the provisions of Az icle 19 for Article 19 (1) (f) can 
be invoked only if the petitioner is legally entiled ta use his properz7. I therefore hold that no right 
under Article 19 has been infringed by the orcer of zhe Accommodation Controller.” 


Following that judgment I negative this contention. 


___ Even so it was contended that tke provisions of that section in so far as they 
authorise an officer to take possession of the property from the tenant without paying 
or providing for the payment of compensation contravenes the provisions of Article 

‘gx (2) of the Constitution of India, and, therefore, «lira vires the Constitution. 
Article 31 (2) reads : & Se 
‘ “No property, movable or immovable, -ncluding any interest in, or in any company owning 
any commercial or industrial undertaking, sha] be taken possession. #f or acquired for public purposes 
under any law authorising the taking of such possession or such acquisition, unless the law provides 
for compensation for the property taken possession of or acquired aad either fixes the amount of the 
compensation, or specifies the principles on wh-ch, and the manner n which, the compensation is to 
be determined and given.” ; z et i 
This article therefore proh‘bits taking passession of aay property without com- 
pensation. The contention is that tke terant has a lezal interest in the leasehold 
property and the State cannot dispossess him without paying compensation. There 
would be considerable force in this zrgument if a person was in legal possession 
as a tenant and he was dispossessed ; but if the tenanzy ‘was void, the possession 
of the tenant would only be permissiv= possession not ir his own right, but for and 
on behalf of the landlord, in which ca= it would be the dispossession of the landlord 
who would be compensated under the provisions of the Act. The question therefore 
turns upon the subsidiary question whether the lease in contravention of the 
provisions of section 3 was void. In my v-ew, the object of the agreement of lease 
in the present case was not only forbicden by law, but i? permitted, it would defeat 
the provisions of the Act within the meaning of secticn 23 of the Contract Act. 

The landlord was prohibited from letting tne building before the expiry of ten days 
from the receipt of notice’by the authcvised officer. She was liable to-be prosecuted 
for contravention of sub-sections (1), (2) and (4) of section 3 of the Act and indeed 
she was prosecuted and fined. She -herefore let her building by committing an 
offence’ and also in the teeth of an express prohibition not to let till certain con- 
ditions were complied with. The lease was therefore void. In the circumstances 
the possession of the tenant must be deemed to be the possession of the landlord. 
The tenant has no separate and dist=nct right to be compensated for within the 
meaning of Article 31 of the Constifutidr. 


The constitutional competence af the impugned provision was also based on 
the provisions of Article 20 of the Constitution of Incīa. 
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` Under Article 20: 


“ No person shall be convicted of any offence except for violation of a law in force at the time of the 
commission of the Act charged as an offence, nor be subjected to a penalty greater than that which 
“might have been inflicted under the law in force at the time of the commission of the offence.” 
Under this Article a subsequent enactment cannot impose a greater penalty on an 
individual than that which could have been inflicted at the time he committed 
the offence. It was said that under Madras Act VIII of 1951, the provisions of sec- 
tion 3 (8) of the Act were given retrospective operation and the effect of the amend- 
ment was that for an offence committed prior to the passing of that Act, a person 
could not only be convicted but could summarily be evicted, and therefore the 
penalty was greater than thet which could have been inflicted on him at the time 
when he committed the offence. There would be force in this argument if the 
power of summary eviction conferred on an officer empowered by the State under 
section 3 (8) of the Act could be equated to the infliction of penalty for the com- 
mission of an offence. Under section 16 of the Act, if any person contravenes any 
of the provisions of sub-sections (1), (2), (4), (5) and (7) of section 3, he shall be 
punishable with simple imprisonment for a term which may extend to three months 
-or with the fine which may extend to two thousand rupees or with both. That 
section was not amended by Act VIII of 1951. The punishment for the offence 
remains the same as it was before the amendment. The Amending Act only 
conferred the necessary executive power on the officer concerned to carry out the 
intention of the Legislature. Before the Amendment, the authorised officer can 
allot a house to an officer but cannot put him in possession if a recalcitrant landlord 
refused to-comply with the crder. The landlord might be punished in a criminal 
Court; but there was no procedure to expel him summarily. That power of sum- 
mary eviction is now given under section 3 (8). An existing lacuna was filled u 
for the smooth working of the provisions of the Act. I cannot therefore hold that 
the impugned provision offends Article 20 of the Constitution of India. 


It was then argued that section 3 (8) (a) should not be given retrospective. 
operation. This contention is obviously untenable in view of the clear provisions 
of the Explanation which szys the provisions of this clause shall apply also to cases 
which arose before the commencement of the Madras Buildings (Lease and Rent 
Control) Amendment Act, 1951. 


_ The last argument was that the house was a non-residential house and that 
the rent for the same was. below Rs. 50 and therefore the Accommodation 
Controller had no jurisdictioa to requisition the same. 


Section 3 (9) says.: i 
“ Nothing contained in this section shall apply— ‘ 
‘ (a) to a residential building the monthly rent of which does not exceed twenty-five rupees ; or 


(6) to a non-residential bui‘cing the monthly rent of which does not exceed fifty rupees.” 


In the affidavit filed in support of the petition, it was specifically stated that the 
building is a non-residential building. In the counter though there is an alle- 
gation that the house has always been used for residential purposes, the Accommo- 
dation Controller does not say definitely that he has decided the question having 
regard to the materials placed before him. In this case the Accommodation 
Controller’s jurisdiction to requisition the building mainly depends upon the 
question whether the building is a residential building, for it is not disputed that 
if it is a non-residential buildiag, there is no power to requisition the same as the rent 
is below Rs. 50. His order, therefore, is set aside and he is directed to decide on 
the material that may be placed before him by the petitioner whether the building 


jsa residential or non-residential building. As the petitioner failed on her main 


contentions, this is a fit case for directing the parties to bear their costs. : 


ey 
a4 


K.S. . l “2 Order sei aside and case remanded. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; PRESENT :—MR. Just-cz RAMASWAMI. 
Ganapathi Udayar .. Petitioner* 


l v. 
T. A. Chinnayya Mudaliar : .. Respondent. 


Penal Code (XLV of 1860), section 511—Debtor endorsing a very muce larger amount as paid by him on 
the back of a promissory note and contending that it was entered as payment—Act constitutes not preparation but a 
criminal attempt to cheat. 

The accused a debtor instead of endorsing on the ack of the pramissory note the amount actually 
paid by him made an endorsemenz of a very much larger amount and on being questioned by the | 
creditor asked him to “ Come to my house. I will zive the entire amount” and went away on a 
cycle taking even the actual cash which had been kept near his creditor. On being questioned after 
a chase he stated “ What has been entered as payment has been. entered as payment” and left the 
-place and would not give any furth2r satisfaction. In the circumstarces, - 


Held : This is not a question of preparation but a kare-faced crimiral attempt to cheat the creditor. 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order-cf the Court of the Session 
of North Arcot division at Vellore, dated 18:h February, 1952, in Criminal Appeal 
No. 132 of 1951, preferred azainst the order of the Court of the Additional First 
Class Magistrate, Vellore, in C.-C. No. 49 cf 1951. 


A. C. S. Chari for Petitioner. ee 

The Public Prosecutor (7. T. Rangaswani Aiyangar) for the State. 

The Court made the fcllowing 

Orver.—This is a criminal revision case sought to be filed against the con- 
viction and sentence of the Additional First Class Magistrate of Vellore in G. C. No. 


4g of 1951 and confirmed in C. A. No. 132 of 1951 by the Sessions-Judge of North 
Arcot. 


The facts are: P.W. 1 Chinniah Mudaliar is a lancowner and money-lender 

of Tiruppakkadal. The accused borrowed from this F. W. 1 a sum of Rs. 800 
on 27th December, 1948, and executed tae promissory note Ex. P-1. On 5th 

October, 1949, a sum of Rs. 114 was paid towards interest and an endorsement to 
that effect Ex. P-1 (a) was made on Ex. P-1 by the accused himself and Kuppuswami 

attested it. Two months prior to December, 1950, the accused gave Rs. 36-8-0 

in instalments and when asked to give mcre the accused is stated to have asked 
P. W. 1 to come to his village 2 or 3 days later. On 15th December, 1950, P. W. 1 

‘went to accused’s village and asked the accused to come to the house of P. W. 2 
Kuppuswami. P.Ws. 1 and 2 were waiting. As requested, the accused came to 

P. W. 2’s house. The accused told P.Ws. : and 2 that ne had brought Rs. 13-8-0 
to make up Rs. 50 placed the money nea> P.W. 2 and asked for the promissory 
note to be given to him. P.W. 1 gave the promissory note to P.W. 2 who in turn 
gave it to the accused and zhe accused wmte an endorsement while P.W. 2 was 

_counting the money. When the promissory note was harded over to P. W. 2 it was 
found that the accused had made an endersement of payment of Rs. 750 instead 

of Rs. 50. On being questioned the accused said “ Come to my house. I will 

give the entire amount ” and took the cash of Rs. 13-8-o with him and went away 

on his bicycle. P.Ws. 1 and 2 gave chase to the accused. ; P.W. 3 Dhanakoti 

-Pillai who knows P.W. 1 well saw P.Ws. 1 and 2 coming by his street at about 9-30 
_AM., andthe accused going at a distance on a bicycle. P.Ws. 1 and 2 sought 
the assistance of P. W. 3 to hail the accused to stop. P.W. 3 did so and the accused 
went away without heeding him. P.W. 3 learnt from P.Ws. 1 and-2 as to what 

had happened. Then these three persons chased the accused and met'him on the 

‘road Kadai. On being questioned there by P.W. 3 the accused stated “ What has 
been entered as payment has been entered as payment ” and left the place. - There? 

upon P.W. 1 went and reported to the Sub-Inspector of Police who directed them 

— O_O E | 
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to go to the Munsiff’s Court apparently thinking that it was a civil'matter. P.W. 1 
consulted the vakils, went to Vellore got a complaint prepared and filed it as a 
private complaint. In the course of the enquiry the version of P.Ws. 1.to 3 set 
out above was corroboratec by two others P.Ws. 4 and 5, respectable inhabitants 
of the place. The testimony of P.W. 4 is that while he was sitting in his house 
at about 9-30 A.M. on the day in question he saw the accused who told him that 
he was going to P.W. 2’s hcuse to repay his dues to P.W. 1 and that a few minutes 
later he saw the accused going away followed by P.Ws. 1 and 2 and that from 
P.Ws. 1 and 2 he learnt all that had happened. P.W. 5 also spoke to a similar. 
story. ' 


The case for the accused in the Court was that as a matter of fact he had paid 
Rs. 750 towards the note and that P.W. 2 Kuppuswami had concocted this false 
story of non-payment. 


' Two witnesses were examined by the accused one to prove an alibi not for 
himself (accused) but for P.W. 1 to show that the transaction did not take place 
as alleged and the other D. W. 2 to show that a transaction took place between 
himself accused and D. W. 2 under which D.W. 2 paid the accused Rs. 700 and 
which the accused wants to imply went to furnish the amount for the payment of 
Rs. 750 alleged by him. This witness D.W. 2 also wanted to make out that P.W. 2 
was cognizant of this transaction. 


On the facts both the lower Courts have found that the prosecution has establish- 
ed beyond reasonable doubt that what happened took’ place only as set out 
by P.Ws. 1 to 5 and that the alleged payment of Rs. 750 by the accused is false 
and that the witnesses D:Ws. 1 and 2 cannot be believed. In addition, the learned 
Magistrate has been impressed with the demeanour of the P.Ws. and in the case 
of the complainant he has remarked “ P.W. 1 is a respectable old man and his 
demeanour in Court struck me as that of a truthful person.” In regard to P.Ws. 2 
and 3 he has stated “ P.Ws. 2 and 3 stood the test of cross-examination well.” 
Therefore, there are no grounds whatsoever to interfere with these findings of fact 
and I accept them. 


The only point of law taken is that the act attributed to the accused does not 
amount to an attempt to cheat and in support of it the learned advocate relies upon 
these decisions. The first decision relied upon is Hurjee Mull v. Imam Ali Sircar}. 
The facts of this case were : On the 25th of Jeshta a bill was presented to the accused 
in his shop by B, a servant of H, for payment of money due by accused to H. On 
the bill was printed a stipulation that any payment on account of the bill unless 
endorsed on its back would not ‘be admitted. The prosecution alleged that the 
accused took the bill from B and (in the presence of B, and several other persons) 
wrote on its back the endorsement “17th Jeshta—through B Rs. 501’’ whereupon B 
snatched away the bill from the accused and asked for payment of the amount thus 
entered on the bill, to which the accused answered “ Go away, I have paid.” 
Upon these allegations the accused was convicted on charges of forgery and attempt 
to cheat. The defence was that Rs. 501 had in fact been paid to B on 17th of 
Jeshta and had accordingly been entered in the books of the accused (which were 
produced) on the 17th of Jeshta but that the payment had not been endorsed on 
the bill on the 17th Jeshta as B had not brought the bill with him on that date that 
the bill was endorsed by the accused in the manner mentioned on 25th of Jeshta 
and that B took it away without protest or altercation of any kind. It was held 
on the facts generally that there was no evidence to go to the jury in respect of 
either of the charges and heid as to the charge of forgery that the circumstances of 
the case did not justify the inference that the endorsement was made by the accused 
with the intention of causing it to be believed that it was made on the 17th and not 
on the 25th of Jeshta when in fact it was made ; held as to the charge of attempt 
to.cheat that the bill having been snatched away from the accused before hé had 
given any indication of whet he had meant to do with it, the acts of the accused 
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did not constitute an attempt to cheat, scpposing that it was cheating that the 
accused intended and was prepared to com-=nit. An attempt to deceive by a false 
xeprésentation. of fact involves that the person charged should have. taken some 
step towards communication of the representation to the person whom it was his 
‘intention to deceive and that in the instant cese i in the trial on a charge of attempting 
to cheat, it was a serious defezt and one whith placed the accused at a considerable 
disadvantage i in the conduct of his defence, that the charge framed against him 
was silent as to the person upon whom tie alleged attempt to cheat was made and 
also the manner in which it was intended ky the accused to influence the conduct 
of that person. The contention of the edvccate for the accused in that case, Mr. 
Garth was that what took place amounted cnly to preparation and not ah attempt. 
It will be seen that the facts of the instant case are entirely different, and, this 
decision has no application whatsoever. - 


‘The instant case is not a case of mere preparation. which is an indifferent act 
possessing ‘no definite indication of criminaity. It is nc doubt true that it is not 
unoften a question of nicety as to where do2s preparation end and attempt begins. 
The answer to this question is, an attempt is an act of such a nature that it is.in 
itself evidence of the criminal intent with which it is done. A criminal attempt 
bears the criminal intent upoa its face. The thing speaks for itself. If this formula 
is applied to the instant case it will be szen from the facis set out above that what 
the accused intended and did and achievec went beyond the stage of preparation 
and constituted a criminal attempt at cheating. 


` The learned advocate then relied vpor several cases reported of fraud com- 
mitted by post. The debtor advises his creditor of the remittance of a sum of 
money in currency notes by insured post. On opening it the creditor finds its 
contents worthless. What affence has the debtor:committed? It has been held 
in some cases that his offence is an attempt to cheat : Arura-v. Emperor, Sadholal v: 
Emperor, while ini others it is held to constitute no offence ; Raman Behary Roy v: 
Emperor®,. Tularam v. King-Emperor*, Vaithiana*hasami Aiyar, In re®, though in two cases 
it was conceded that it might amount to fabrication of evidence: Vaithianathasami 
Aiyar, In re® and Tularam v. King-Empercr*. The act seems more in the nature of.a 
preparation than an attempt, for whick a zloser relation to cheating would seém 
to be necessary. This appears to be the rationale of the zase in which the’ accused 
a broker had entered into a contract with zhe complainant for the sale of jute on 
behalf of the firm B which proved to be a fictitious one. The price of jute having 
risen the complainant prosecuted the broker but the prosecution was quashed on 
the ground that the prospective harm to the complainant was both uncertain: and 
too remote: Harendra Nath Das v. Fyoiish Chandra Datta’. 


“On the other hand, the facts of this case fall more appropriately within i 
ambit of the decision in Quezn-Empress v. Kunju NayarT. In this case the prisoner 
was requested to make an’en:ry in a book o? account belonging to thé complainant 
to the effect that he was ind2bted to the ccmplainant in a certain sum found due 
on a settlement of accounts. Instead of maing this entry as requested, the prisoner 
entered in a different languege not known to the complainant that this sum had 
been paid to the complainant. Held that the offence: committed by the accuted 
was ‘an attempt to cheat. 


The net result of the aralysis of the evidence in this case is that the seiosed 
representing that he was going to pay a sum of Rs. 13-8-0 to makè up Rs. 50 placed 
the money near P.W. 2 and wanted the promissory note:to endorsé on the back of it: 
this payment of Rs..50 and instead of that entered a payment of Rs. 750 and that 
when he was questioned asked P.Ws. 1 znd 2 to come to his house to get.the entire. 
sum of money and went away on his bicycle and was chased in vain by P.Ws.-1 to 3 
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and that when he was finally cornered stated that what had been entered as.payment 
had been entered as a payment and would not give any further satisfaction and 
obviously tried to swindle thereby this P.W. 1 of a sum of Rs. 750 minus Rs. 36-8-0. 
‘This is not a question of preparation but a bare-faced criminal attempt to cheat 


P.W. 1. 
The point of law taken therefore fails and this criminal revision case is dismissed, 
K.S. —— Revision case dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` Present :—MR. Justice Mack. 
T. Vinayaka Mudaliar ; -. Appellant* 


v. 
Mindala Pothiamma - -» Respondent. 


Workmen's Compensation Act (PIII of 1923), section 2 (1) (n)— Workman °—Mason engaged by a 
person for constructing houses intended to be let out for proft—lf “ workman ”—Death of mason as a result 
of being engulfed in earth while working—Dependant if entitled to compensation. 


The defendant who claimed to be by vocation a printer engaged a mason along with another to 
construct a house without engaging the services of any contractor. The mason died as a result of 
being engulfed in earth. His widowed mother filed an application for compensation under the Work- 
men’s Compensation Act. 


Held: The definition of a “ workman” under section 2 (1) (n) of the Workmen’s Compensation 
Act excludes a person whose employment is of a casual nature and who is employed otherwise than 
for the purposes of the employer’s trade or business. As on the evidence the defendant was found 
to have built for letting three houses by directly employing masons without resort to a contractor it 
must be held that the employment was for the purposes of his business. The liability to compensate 
a workman cannot be avoided by an employer having several businesses, say of printing house construc- 
tion and also manufactures other-than printing. The position may be quite different if a person in 
the construction of a house for his own residence directly employs workmen. In such a case it would 
not be possible to hold that the workman was employed for the purposes of the employer’s “ business ”’, 


Accordingly the mother of the deceased workman is entitled to compensation under the Act. 


Appeal against the order of the Commissioner for Workmen’s Compensation, 
dated 18th December, 1950, in W. G. No. 151 of 1950. ` 


K. R. Krishnaswami and T. K. Rangaswami for Appellant. 
R. Thirumalaiswami Naidu and S. Mohan Kumaramangalam for Respondent. 


The Court delivered the following : ; 


Jupcment.—This appeal under the Workmen’s Compensation Act raises for 
determination an interesting point which does not appear to have been specifically 
decided in any reported case. The appellant is one Vinayaka Mudaliar who 
claims to be by vocation a printer. He engaged one Munuswami a cooly, as a 
mason along with another Munuswami P.W. 2 to construct a house without engaging 
the services of any contractor. The former Munuswami died on 18th December, 
1948, as a result of being engulfed in earth. His widowed mother filed an appli- 
cation, it would appear on 11th April, 1950, for compensation, under the Work- 
‘men’s Compensation Act. The Gommissioner awarded her Rs. 2,400 -under 
Schedule IV negativing the contention of the employer that the deceased was not 
at the time of the accident a workman within the meaning of section 2 (1) (n) of 
the Act. 

2. According to P.W. 2 he and the deceased Munuswami were each paid 
Rs. 3 a day by the appellant who used to build houses and let them on rent,’ 
They had constructed or were constructing three houses for him. This has not been 
specifically denied in the witness box by Vinayaka Mudaliar, who took the posi- 
tion that the deceased Munuswami was employed by the maistry who was 
supervising the work and was paid by him. , ~ 


3. The definition of a workman under section 2 (1) (n) excludes a person. 
whose employment is of a casual nature and who is employed otherwise than for the 
ee N 
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purpose of the employer’s trade or busines. The simple point for determination 
in this appeal is this: Did Vinayaka Mudzliar employ this deceased mason for the 
purpose of his trade or business? Mr. K. R. Krishraswami for the appellant 
has relied on some decisiors under section 12 of the Compensation Act which 
casts upon the principal who contracts with another person for the execution of the 
whole or any part of any work which is ordinarily part of the trade or business of 
the principal, liability under the Actif a workman engaged by the contractor sustains 
injury. In Karnani Industrial Bank, Lid. v. Ranjan}, it wes held that house building 
was not ordinarily part of the trade or business of a baak and a bank which had 
contracted with different people to do different parts of house building work was 
held to be not liable as a principal under section 12. There was reference in that . 
decision to Skates v. Jones and Co.*, in which two shop-keepers who also kept a billiard 
room joined in running a skating rink aná entered intc a contract with a person 
to remove and re-erect the iron structure which they purchased. It was held 
that the two shop-keepers were not liable as principals as the work in which the 
workman was injured was rot part of ther trade or business. Another decision 
to the same effect is Rabia v. Agent, G.ILP. Kailway®, in which the G. I. P. Railway 
entered into a contract witk a company to construct a transmission line to carry 
electric power to various sub-stations on the railway. The deceased workman 
was employed by the contractors and died in the course afsuch employment. It was 
held that the railway were not liable as the setting up of overhead electric cables 
for the purpose of transmitting electric pcwer to the railway was not ordinarily 
part of the trade or business of the principal, i.e., the raifway under section 12. 


\ 
4.’ This is not a case coming within the scope of section 12, there being no 
principal and no one under any contractual relationship with the principal who actu- 
ally employed the workman. The point arising for determination must be answered 
with reference to the definition of workmen in section 2 (1) (n) of the Act. In 
the present case the deceased workman’s employment was admittedly not of a 
casual nature. The point is whether he was employed fcr the purpose ‘of Vinayaka 
Mudaliar’s “ trade or busiress.”? The evidence shows that Vinayaka Mudaliar 
had built three houses by directly employing masons without resost to a contractor. 
If he had engaged a contractor he would quite clearly rot be liable as a principal 
under section 12 of the Act. Not having engaged any contractor and’ himself 
having engaged workmen directly to ‘build the houses in which presumably he 
had invested capital with 2 view to obtaining profit and gain to himself, it is 
extremely difficult to hold that he did not employ this workman for the purposes 
of his business. It is urged that his main business was printing. I do not think 
that liability to compensate a workman can be avoided by an employer having 
several business, say of prirting, house construction and also manufacture other 
than printing. The position may be quite different if a person in the construction 
of a house for his own residence directiy employs workmen. ` In such a case it 
would not be possible to hold that the workman was employed for the purposes of | 
the employer’s “ business.” But when a person emplcys a workman to build a 
number of houses, as in the present case, without the service of any contractor, 
he must be deemed to have employed him for the purpos? of his business. There is . 
such a thing as a subsidiary business as apart from a ma-n business. Otherwise if a 
different view were to be taxen it would mean that the liability to compensate a 
bona fide workman as defined in section 2 (1) (n) of the Act can be defeated by 
employers on the pretext that they have more than cne business. I think the 
Commissioner has rightly beld that the deceased Munuswami was a workman 
under section 2 (1) (n) wkose widowed mother was entitled to compensation. 
under the Act. “ i 


5. Another point has been taken, namely, that this claim was filed after nearly 
16 months, on 11th April, 1950, whereas under section 10 of the Act a limitation: 
period of one year’ is prescribed. The proviso however gives the Commissionét 


1. (1932) T.L.R. 60 Cal. 24. 3+ (1928) LL.2. 53 Bom. 203.“ 
2, (1910) 2 K.B. 903. | 5 - f 
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full discretion to decide any: claim to compensation notwithstanding that notice 
has not been given or the claim has not been preferred in due time if he is satisfied 
that the failure was due to sufficient cause. The applicant in this case gave an 
explanation, namely, that notice of the accident was not served by reason of the 
applicant having applied to the opposite party for payment of compensation on 
several occasions and to his giving her Rs. 40 for funeral expenses and putting her 
off by all sorts of evasive replies. This point does not appear to ‘have been taken 
before the Commissioner, and I can only presume that he was satisfied that the 
failure to make the claim in time was due to sufficient cause. The appeal in the 
result is dismissed with costs. 

K.S. , - Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE SOMASUNDARAM. 





Venkatachala “Naicken +... Petitioner*. 
ms v. 
The Panchayat Board, Ethapur .. Respondent. 


Criminal trial—One accused if oan be directed to produce the other accused at adjourned hearing—Panchayat 
Courts—Investment of criminal jurisdiction on—Undesirability. 

No Court has any jurisdiction to campel one accused to produce the other accused in the same case. 

Panchayat Courts ought not to be invested with criminal jurisdiction in this country. Such 
Court is carried away by local politics and inimical feelings the members of the Court entertain against 
persons. : g : i l 
© Petition under sections-435 and 439 of the Criminal Procedure Code, 1898, 
praying that the High Court will be pleased to revise the order of the Court of the 
Sub-Divisional Magistrate of Salem, dated 31st January, 1951, in Cr. P. No. 2 of 1950 
preferred against the order of the Panchayat Board, Ethapur, in C. C. No. 28 of 1950. 


Miss Perween Amiruddin for Petitioner. 
G. Gopalaswami for Respondent. 
. The Assistant Public Prosecutor (A. C. Muthanna) for the State. 


The Court made the following a NO; 
‘Orper.—This is an application to set’ aside the conviction by the Panchayat 
Court of Ethapur which has sentenced the petitioner to a fine of Rs. 5 for what the 
Panchayat Court calls that he made a hubbub after refusing to answer the quėstiori 
put by the Court and-that he asked the other accused also to refuse to answer. 
It is clear from the judgment of the Sub-Divisional Magistrate of Salem, -before 
whom this accused preferred a revision petition, that, when some of the accused 
were present on a particular day of the hearing, the Panchayat Court asked the 
accused to produce the other accused for hearing on the adjourned date, that the 
accused did not produce the other accused and that he was questioned. It is 
stated that he would not reply, and in my opinion, the accused was perfectly justified 
in ‘not answering any question regarding his not producing the other ' accused. 
No Court has any jurisdiction to compel one accused to produce the other accused 
in the case. The Panchayat Court seems to have arrogated to itself powers which’ 
are not given to it either by the Village Courts Act or by the Code of Criminal 
Procedure. The accused appears to have preferred a petition to the Sub-Divisional 
Magistrate, Salem, for the transfer of this case to the file of some othet Panchayat’ 
Court. I am satisfied that in this case the members of the Panchayat Court must 
have been annoyed at the filing of the transfer application and taking advantage 
of an illegal order, which the Panchayat Court passed by asking the accused to 
produce the-other accused and for non-production, they seemed to have lost their 
temper and convicted this accused. ‘This case is a good instance to show that in 
this country the Panchayat Courts ought not to be invested with'criminal jurisdiction, 
* Cr. R.C. No. 702 of 1951. te aN oe _. + - 9th September, 1952. 

(Cr. R.P. No. 696 ‘of 1951.)- - ; R wee 
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"They seem to be carried away ‘by the local politics anc the inimical feelings that; 
they happen to entertain against persons. The procedure which they have adopted, 
in ‘this case is a flagrant violation of the Villege Courts Act and the Code of Criminal- 
Procedure. I am of opinion that these Courts ought not to be invested with the- 
criminal jurisdiction. Iam satisfied that the conyiction: is wholly illegal and it: . 
ought to be set aside. It is hereby set aside and the fine, if paid, will be refunded. ~ 


_KS. an — .. i Conviction set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 2 
PRESENT :—MR. Justice RAMAZSWAMI. Se 


t 


i I 

V. V. Satyanarayanamurthy i f ' = e. Petitioner * >: 
. Prevention of Corruption Act (Il.af 1947), section 5 (1) ()—Dees. rot repeal section 409, Indian Penal 
Code (XLV of 1860). f 1 oe 


It cannot be held that section 5 (1) (c) of the Prevention of Cor-uption Act repeals section "409, 
Indian Penal Code. Pa 3 A 


The State v. Gurucharan Singh, A.I.R. 1952 Panj. 39, dissented from. 


The general principle of law is that the Penal Ccde would applv-if the acts fall within the Indian 
Penal Code, though there may be specific offences and penalties uncer the special Act. It is idle to 
contend that a special law repeals the provisions of tke Indian Penal Code because both of them deat 
with offences arising under both the Acts. There are two restrictians : (1) No prosecution under the 
special law is admissible, if it appears upon the whole frame of the special Act that it was intended, 
to be complete in itself and to be enzZorced by the penalties created by :t. If the Magistrate proceeds- 
under the Penal Code, it is better to drop the charges urider the Local Act. (2) A person cannot be 
punished under both the Penal Code and the special law for the sam: offence. 7 pop 

. Petition under’sections £35 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the Order of the Court of Session, 
Krishna, Masulipatam, dated 23rd May, 1952, in .C-iminal Appeal No. 17 of 
1952, preferred against the Order of the Additional First Class’ Magistrate, Vijaya- 
wada, in C.C. No. 432 of 1950. Pim. f i i 

Adavi Rama Rao for Petitioner. 

The Court made the following : 2 ; P oes 

Orver.—This is a revision petition sought to be Aled. against. the affirming 
judgment of the learned Sessions Judge of K-ishna in C.A. No. 1 7 of 1952 confirming 
the conviction and sentence of the Additional First-Class Magistrate of: Vijayawada 
in C.C. No. 432 of 1950. ; zoe ant : . : 


The facts of the case have been fully set “out in-tke‘ judgments of the lower 
Courts and the record shows that there was valid, acceptable, and adequate evi- 
dence. for the conviction that followed and the sentence is also found to be appro- 
priate. . Therefore; there ars no‘ grounds to interfere i regard to. the merits as 
well as the extent of the sentence. oe a B 


`, The substantial point cf law taken before me is tre contention based upon 
the decision of the Punjab High Court in The State y. Surucharan Singh}, wherein 
it was held that section 5, (r) (c): of Act IL of 1947 repzaled pro tant section 409, 
Indian Penal Code. “But with greatest respect for‘ the ‘decision, I find no reasons 
‘whatsoever for holding that'section 5 (1) (¢) of the, Prevention of Corruption Act 
repeals section 409, Indian Penal Code. : ae 


.- A “special law” is a law applicable to a particular subject : see section 4T, 
Andian Penal Code. Under section 5, Indian Penal Code, no special law is repealed, 
varied, suspended or affected by the enactment of the Indian Penal Code. Although 
an offence is expressly made punishable by a special or local law, it will be also 
punishable under the Penal Code, if the facts, come yathin the definition of the 
Code : Reg v. Ramachandrappa*. The general principle of law is that the Penal 
€ode-would-apply-if-the-acts -fall-within-the-Indian-Peml: Code though there -may 


* Cr.R.C.:No. 603 of 1952. ° > woke See ee "4 gard Jules 1952. 
(Cr.R.P. No. 499 of 1952). -+ OEN pags Sell AP E SATE- 
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be specific offences and ‘penalties under the special act. Accordingly, the High 
Court of Madras held that a prisoner might be punished under section 465, Indian 
Penal Code, for making a false declaration under section 5 of Act X of 1841 (Ship 
Register), though a specified penalty is provided by section 23 of that Act. (See ` 
Rulings of 1865 on section 5). There have been similar decisions in regard to 
other special Acts. It is enough to cite a few cases. In regard to offence under 
Indian Penal Code and Provincial Insolvency. Act, see Queen v. Ramachandrappa? ; 
for offences under Local Boards Act and Indian Penal Code, see Molaiappa Goundan, 
In re? ; for conviction under Indian Penal Code though offence falls within purview 
of Motor Vehicles Act also, see Jiwa: Ram v. Emperor? ; for offences under Salt Act 
and Indian Penal Code see Emperor v. Foti Prasad‘; for Indian Railways Act and Indian 
Penal Code, see Kuloda Prosed Majumdar v. The Emperor which distinguished Chandi 
Porshad v. Abdur Rahman®, wherein it was held that a special penal provision as in 
the Railways Act would not always exclude the operation of the Penal Code. The 
most familiar example however is of the identical provisions contained in the Indian. 
Penal Code regarding rash and negligent driving and under the Motor Vehicles. 
Act. Thus where the aċċused while driving a motor car on the wrong side of the 
toad and at a blind corner between two roads of considerable traffic came into, 
Collision with a motor bicycle and caused damage to the side car of the bicycle , 
it was held that the accused was guilty of an offence under section 279, Indian ‘Penal. 
Code and the sentence of three months’ rigorous inprisonment passed on the accused 
by the lower Court was upheld. It was argued on behalf of the accused in this 
éase that the more appropriate section would be Section 59 of the Motor Vehicles. 
Act but the Judges remarked that the offence committed by the accused was serious 
and that the mere fact that the Motor Vehicles Act also contained a provision for 
dealing with offences of this nature would not exclude the operation of the Indian 
Penal Code. Therefore, it is idle to contend that a special law repeals the provisions 
6f the Indian Penal Code because both of them deal with offences arising under 
both the Acts. 


There are however two important restrictions. No prosecution under the 
special law is admissible if it appears upon the whole frame of the special Act 
that it was intended to be complete in itself and to be enforced by the penalties 
created by it. See Chandi Pershad v. Abdur Rahman®. The Court of Session has 
jurisdiction to hear appeals on sentences passed by a magistrate under such special 
‘and local laws (Rulings of Madras High Court, 1865, on section 409, Criminal 
Procedure Code, Act XXV of 1861) ; and conversly, it is no reason for quashing a 
conviction under a special law, for instance, under section 29 of Act V of 1861 
(General Police), that the facts would constitute an offence punishable under the 
Penal Code : Kasimuddin, In re’, If the magistrate proceeds under the Penal Code 
it is better to drop the charge.under the local Act. But secondly, a person cannot 
be punished under both the Penal Code and the special law for the same offence. 
Ifan offence under a special law is likewise one under the Penal Code it is punishable 
either under the special law or under the Code as laid down in Queén v. Ramachan- 
drappa and Kasimuddin, In re’, but of course not under both as laid down in Rex 
y. Hussum Ali®, See also’ section-26 of the General Clauses Act (X of 1897), viz., 
where an act or omission constitutes an offence under two or more enactments. 
the offender is liable to be prosecuted and punished under- either or any of those 
enactments but shall not be liable to be punished twice for the same act or omission. 


Therefore, there are no grounds.to interfere in revision and this revision case 
is dismissed. a 

KS. —-—_—— Revision dismissed. 
A 
1883) I.L.R. 6 Mad. 249. > 5. (1906) 11 C.W.N. 100. 
1928) 55 M.L.J. 715: LL.R. 52 Mad. 79. 6. (1894) I.L.R. 22 Cal. 131, 138. 
. ALR. 1932 All. 6 4 Myn. Cri. 17 (S.G.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. |. 
J Ss Present :-—Mr. Justiczk CHANDEa REDDI. “ 
V. Chakkari Chettiar ` ` Spans eg Petitioner.® ' * 
i Constitution of India (1950), Article 226—Scofe—Writ of Quo Warranto—Right to apply for issue of 
—locus standi.: y opi r i 
Unless there is an infraction of a personal rigkt a person haso right to maintain an application 
for the issue of a writ of Quo Warranto under Article'226 of the Cons-tution of India (1950). i 
“Ramamurthy, In re, (1952) 2 M.L.J. 671 and Charanjit Lal Chowdhury v. The Union of India, 
(1951).S.C.J. 29 : (1950) S.C.R. 869, relied oa. Ie pa 
The words “ and for any public purpose ” in tne Article canrct be interpreted to mean a purpose 
other than the protection of the legal rights of a person. The jusisdiction under Article 226 can be 
invoked only by or at the instance of a person, who has sufferec a legal injury at the hands of the 
executive Government of the State or some tribune] and the rights under the Article are personal and 
direct. It cannot be said that a member of the Legislative Couazil is aggrieved by the nomination 
of certain members to the Legislative Council by His Excellenc~ the Governor of Madras, so as to 
entitle him to maintain an application under Article 226 for the isse of a writ of Quo Warranto. ; 
Petition under Article 226 of the Constitution x7 India praying that in the 
circumstances stated in the affidavit filed therewith tke High Court will be pleased 
to issue a writ, in the nature of Quo Warranto, against -he respondent, calling upon 
him to show by what authority he claims to be a menter of the Madras Legislative 
Council. . : g 


S. Mohan Kumaramangclam for the Petitioner. 
The Court made the following eS 
Orpver.—This application is by a member of tke Legislative Council to call 


upon the respondent to shew cause why a writ in the ature of Quo Warranto should 
not be issued against him to show by what authority he claims to be a member of the 


` Madras Legislative Council? Through the medium `of this writ, the applicant 


calls in question the validity of the nomination of ae réspondent made by His 
Excellency the Governor o7 Madras on the 31st Marck, 1952, in G.O. Ms. No. 1005, 
Public (Elections). The subject-matter of these proce=dings runs as follows: `, 
“In pursuance of clauses (31 (e) and (5) af Article 171 of the Constitution of India, I, Sri Prakasa, 
Governor of Madras, hereby nominate the followirg persons to be members of the Madras Legislative 
' (1) Sri Chakravarthi Ra:agopalachari, 

(2) Janab Mahammad Usman, 

(3) Sri Vellapuram Bhashyam Aiyangar, 

(4) Sri Omandur P. Ramaswami Reddiar.” 


The applicant ‘urges that this order nominating -he respondent is invalid for 
two reasons : (1) that this virtually a fraud of the pawers conferred by the Consti- 
tution on the Governor, because the Governor by nominating the respondent 
wanted to assist the Congress Legislature Party ; anc (2) that the Governor could 
not exercise the power of naking the nomination un#=r Article 171, clause (3) (e) 
and (5) of the Constitution except on the advice of me Council of Ministers and. 
having regard to the fact that by the date of the non-mation the new ministry was 
not formied; the Governor could not have had the bene=t of the advice of the Council 


of Ministers. ; 


Before I examine the soundness of these contentons, I have first of all to see 
whether the petitioner has locus standi zo maintain this application. Attacking 
the validity of this very nomination, a petition was filed (W.P, No. 244 of 1952)! by 
one Ramamurthi, an elected member of the-Legislaxve Assembly. The grounds 
of attack on the nomination of the respondent by HE Excellency the Governor in 
that petition are the same as in the present one. A Ænch of this Court consisting 
of the Chief Justice and Venkatarama Aiyar, J., rejecte t that petition on the ground 
that the petitioner therein could not maintain that petion, as there was no infraction 
of his personal right. net . . 


! 
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Mr. Mohan’ Kumaramangalam in support of this petition argues that this 
decision has no application to <his case for the reason. that the principles that govern 
the issue:ọf a writ of certiorari are different from those applicable to a proceeding’ 
for inforniation in the’nature of a Quo Warranto. On this basis he seeks to distin- 
guish the decision ofthe Benchin W.P.-No. 244 of 19527 and urges that-information 
in the nature of Quo Warranto can be filed even at the instance of a private relator, 
‘who has no interest in the office in respect of which he seeks that relief. According 
to him, Article 226 enables a‘citizen of India to ask for the issue of such a writ in 
‘order to have the right of a person to an office determined, in the. interest of the 
‘public, although ‘he has no personal or direct interest in the matter. It is argued 
:by him that if there was.no dist nction between a writ in the nature of a Quo Warranto 
‘and other writs mentioned ‘in Article 226, no useful purpose was served by intro- 
ducing that writ into Article.226, because in no`case in which information in the 
‘pature of Quo Warranto is sought is a relator personally or directly interested. I am 
not very..much impressed with this argument. There may be cases in which an 
applicant seeking that relief may be interested, but that need not detain me here 
long. .An answer to that cortention can be found in the provision of Article 32 
of the Constitution. Article 32 (2) enacts: . i 


~ “The Supreme Court shall hav= power to issue directions or orders or writs, including writs in 
the nature of habeas corpus, mandamus, prohibition, quo warranto and certiorari whichever may he appro- 
priate, for the enforcement of any of the rights conferred by this Part.” p 
So under Article 32 information in the nature of Quo Warranto can be filed even 
for protecting the fundamental rights. The fundamental rights mentioned in 
‘Chapter III are rights persoral and direct to a citizen and for the protection of 
“such right resort can be had -o the writ of Quo Warranto under Article 32 of the 
Constitution.” In the same manner the writ in the, nature of Quo Warranto is 
mentioned in Article 226: Taat' being so, there is no force in the contention that 
“if the intendment of Article 226 is only the protection of the rights guaranteed in 
“Chaper III, there is no point in mentioning Quo Warranto in that Article. Hence 
the line of distinction relied upon “by the Counsel for the ‘applicant “is therefore 
«not available to him: The distinction sought to be made is not a sound one. It 
“must -be remembered that the decision of the Bench in W.P. No.'244 of 1952° is not. 
confined to the issue of a writ of certiorari. There the proposition is stated’ that 
the jurisdiction of this Court under Article 226 can be invoked only by a person, 
who has suffered a personal injury. The writ of Quo Warranto, being one of the 
writs mentioned in Article 226 falls, in my opinion, within the purview of.the deci- 
sion of the Bench. I do not propose to go at this stage into the history of this ancient 
‘writ which is the foundation of the present day information in the nature of Quo 
‘ Warranto prior to the framing of the Constitution. i 


In this, context, I may refer to the observations of the Supreme Court in Charanjit 
° Lal Chowdhury v. The Union of India? : 


: “ It has heen held in a number of cases in the United States of America that no one except those 
_ whose rights are directly affected by a law can raise the question of the constitutionality of that law ”. 


. - This principle-has been very clearly stated by Hughes, J., in Macabe'v. Atchison? in 

these words : eo Wy 

£ Itis an elementary principle that in order to justify the granting of this extraordinary relief,’ 

complainant’s need of it and the absence of an adequate remedy at law must clearly appear. The 
„` complainant cannot succeed because some one else may be hurt. Nor does it make any difference that 
‘other persons who may he'injured are persons of the same race or occupation. -It is the fact, clearly 
` established, of injury to the complamant—not to others—which justifies judicial interferente.” * ~ 
“In Charanjit Lal Chowdhury v. Union of India?, the validity of the Sholapur Spin- 
. ning and Weaving Company (Emergency Provisions) Act passed by Parliament was 
_impugned by a‘ holder of a share in the company by moving for a writ of mandamus 
and certain other reliefs under Article 32 of the Constitution. The‘opinion expressed 
__ by. the Supreme Court was that an individual share-holder was not entitled to’ chal- 
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lenge the’ validity of the endctméns which affects the fundamental rights of the 
company, except to the extent that ic constitutes an infraction.of his rights. 

oe It may not be out of place to quote what Crompton, J., said in Reg v. Briggs? 
t t, i e$ 7+ ‘ Bea ye xt nee 


_‘‘ the object of having a relator who Eas ar interest is that a mere man of straw'should not be 

put forward-; but surely im such a case as this an owner of property-in the town-has an interest.” “7° 
‘. Mr. Mohan Kumaramangalam invited my attention to some cases as substan- 
tating the proposition that information in the nature of Quo Warranto can lie 
at ‘the instance of a private relator, wha has no-interest therein. I do not think 
‘the cases cited by him have much bearing because it has not been decided in any of 
„these. cases that a relator need, not have any.‘interest in the matter. In fact, one 
-of the cases relied upon by him, viz., In re Banwarila: Roy®, contains somè obser= 
vations, which are far from. being helpful zo him. Das, J., at page 797 of the report 


remarked : , 3 


. “ It is a very well-known form of process and an effective weapon in the judicial armoury for the 
„protection of the rights and frarchise alike Œ the Crown and the subjects.” ee FA Seg F 
It was next argued Sy Mr. Mohan Kumaramzngalam: that ‘the expression 
“arid for any other purpose” lends support -to his contention.that even-for the 
purpose-of agitating public questions, the applicant can resort to the-process ‚pf 
Quo Warranto mentioned in Article 226. I-do not think that that expression can be 
interpreted to mean a purpose other thar protection of the legal rights of a person. 
Courts are only for the purpose of adjudicating upon legal rights of persons and it is 
not their province to decide questionas of academic importance, ‘. I think the juris- 
diction under Article 226 can be invoked only by ar at the instance of a person, 
who has suffered a legal injury at the hands of the: executive Government of the 
State or some tribunal anc the rights under the’Article are personal and direct, 


: i ‘A 
- It-was alternatively contended on behalf of the applicant that the nomination 
-of the respondent has affected the personal rights of the applicant. It is argued 
that the nomination of the -esponden= being unauthorisd and invalid, the respondent 
is in-the position of a stranger intruding into the House.and as. such it affects the 
personal rights of the applicant. . This point has not been mentioned in the petition. 
Even-otherwise, I do not think there is much substance in this. Assuming that 
the nomination of the respondent &. invalid, it cannot be said that there is any 
invasion of the personal-rizhts of the applicant... I fail to see how he is aggrieved 
.by this. None of his rights, which are of a legal character are affected by the 
nomination-of the respondent herein. te ee ; . 3 
So long as thé personal rights cf the petitioner ace not affected and he is not 
‘aggrieved by the nomination of the respondent, he is:not, in my opinion, entitled to 
question the validity of the nominatian. This obviates the necessity to canvass now 
whether the nomination is valid or not and to go into the power of His Excellency 
the Governor to nominate the respondent under the circumstances as alleged in 
the petition. i i . ae 


Learned counsel for the petitioner wanted permission to amend this appli- 
cation into one under Article 225 ard argue it on tha: basis. I think it is.too-late 
now to grant the request. I do nca feei called upor to permit the petitioner to 
` amend the application intc one under Article 225 of the Constitution at this stage. > 

In the circumstances, I decline to issue the writ nisi and the application i s 
dismissed. : Aa 
© KS 


. 


Applicatiòn dismissed. 


* i ~ r é ate . K =- secs 2:4 eas 
veo. k% . 4 4: ` ý -a T ee ye ToS 





=— 





ote att LT. 372. --, 2. (1944) 48 C.W.N. 756., pe 








£ s 7 


os 


782 - \ THE: MADRAS LAW JOURNAL REPORTS. - [1952 


IN THE HIGH COURT OF JUDICATURE. AT MADRAS. ae, Mas 
\ j PRESENT :—Mr. Justice CHANDRA REDDI. i r 


Annamalai Ammal’ ..  Appellant® ~ 
ee Serer 2.2 
Sundarathammal and others l «o Respondents.. 


d Hindu Law—Joint family—Gifts—Power of father to make a gift of immoveable property to daughter 
—Limits—Obligation of father to make marriage provision for his daughter—Nature of. . 


A gift of immoveable properties by a Hindu father to his daughter, if within reasonable limits, 
is valid and cannot be questioned ky the sons even though such a gift was made before the marriage. 
Jinnappa Mahadevappa Kundachi v. Cimmava, (1934) 1.L.R. 59 Bom. 459, dissented from. Kamakshi 
Ammal v. Chakrapani, (1907) 17 M-L.J. 405 : LL.R. 30 Mad. 452, distinguished. Ramalinga Annavi 
v. Narayana Annavi, (1922) 43 M.L.J. 428: L.R. 49 I.A. 168: Í.L.R. 45 Mad. 489 (P.C.), relied on. 


It is a continuing moral obligation on the part of the father to make a marriage provision to the 
daughter. There is not much difference between a gift after the marriage and a gift before the 
-marriage, the object of such gift being to-make a future provision for the bridal couple. The circum- 
stance that a gift is not described as a marriage provision under the document does not affect the 
validity of the gift. When a father makes a gift of a reasonable portion of the property to an un- 
- Married daughter it may be assumed that it was meant to be a marriage provision. : 

_ Appeal against the decree of the Court of the Subordinate Judge, Tirunelveli, 
in AS. No. 69 of 1947, preferred against the decree of the Court of the District 
Munsif, Tenkasi, in O.S. No. i of 1946. oe 7 


K.. Veeraswami for Appellant. 
V: Ramaswami for Respondents. 


The Court delivered the following l ao 


Jupcment.—This second appeal raises a question relating to validity of a gift 
of a reasonable portion of the joint family property by a father in favour of his 
,daughter, a few years before her marriage. The gift in question was made by the 
father of the plaintiff, one Mahalinga Nadar, under Exhibit P-1, dated grd Feb- 
ruary, 1921. Under that document the donor gave a life estate to the first defendant, 
his wife, and a vested remainder to the plaintiff in 3 acres and 17 cents of dry land 
‘and a house. The first defendant was niarried by the said Mahalinga Nadar, 
-as his first wife, who was no other than the first defendant’s sister, was sickly. As 
‘the two wives of Mahalinga Nadar could not pull on together, the first defendant 
‘began to live separately with her daughter, the ‘plaintiff herein, and in 1921 as 
‘stated above, Mahalinga made a gift of the property in the manner mentioned 
above. Sometime after the death of the donor, the first defendant executed a 
release deed in respect of the said property in favour of defendants 3 and 4, the sons 
‘of Mahalinga Nadar by the first wife under D-3,. dated 15th November, 1929. 
This led the plaintiff to institute the suit for a declaration, of her title to the suit 
“property. The suit was resisted inter alia on the ground that it was not competent 
‘for the father to make a gift of any-portion of joint family property in favour of the 
daughter. 7 . 


-.  While’finding that the property gifted under Exhibit P-1 to the first defendant 

- was a reasonable portion of the property, the Courts below held that it was beyond 

. the, powers of a father to gift away’a portion of the joint family property to the 
daughter, though’ it would have been within the powers of a father to make such a. 
gift on the occasion of.the marriage of the daughter. In the result they dismissed 
the suit. ; ' 


: + The aggrieved plaintiff has filed this second appeal. challenging the correctnes 

“of the findings of the Courts below. On this question there does not seem to be any 
direct case. The case is therefore one of first impressions and I have to decide 
it in the light of observations contained in some of the decided cases. ` 


It is now well settled that a father can make a marriage provision to his daughter 
out of joint_family properties even long after the marriage. In Kudutamma v. 
ees me Se tiny Dá 





s, o- 


S.A. No. , of 1948. “14th November, ‘1951. 


N 
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- Narasimhacharyulu!, a gift by: a: Hindua, brcther-who ‘was the managing member: of 
the joint family .of a reasonable por-ion of: the joint family property to his sister 
who, was married during ‘the’ lifetinve of their-.father !but to whom no marriage 
provision was made at that time was held to be a valid. one. In Sundararamayya v. 
Seethamma®, a gift of a reasonable portion cf the joint family property by the father 
to the daughter nearly 40 years after the marriage was‘ upheld by a Bench of this 
‘Court. Dealing with the validity of suck a gift the leattred Judges observed that 
there was a strong moral obligation o2 the father. to make a gift of a portion of the 
.joint family propefty at the time of the marriage eitner to the daughter or th 
son-in-law, It was also pointed out dy tke learned Judges > 
“ that these gifts are intended as a provison for the married cóuple and are made by the father 
probably in lieu of her share of -zhe family croper-y.” ' p vo ` 


In that case reliance was placed on a decision of the Calcutta High Court in Churman 
Sahu v. Gopi Sahu®, where that Court held that it was competent to a managing 
member to make a valid gift of immoveable property to a daughter born in the 
family on the occasion of her Gowna cerencony if it was only of a reasonable portion. 
In: Sithamahalakshmamma v. Kotayya*, -t'was observed by Venkataramana Rao, J., 
that it was a continuing moral obligatin on the part of the father to make a marriage 
provision to the daughter. In the last case also the gift was long after the marriage 
eand the learned Judge upheld it on the graund that the moral’ obligation continued 
till it was discharged. ‘What emerges fram these decisions is that the obligation 
to make a marriage. provision to the daughter being a moral and continuing one 
and probably in liew of a share a gift of a reasonable portion of the property could 
be validly made for that purpose, ever long after the marriage and if the father died 
“without making any such: provision’ the managing member of the family could do 
it. According to the decisions, the purpos= of the gift is to enable the bridal couple 
.to live in comfort.. $ a Sed i à oE id a ESEE 


` If the. obligation is mcral and continuing one and could be made long after 
. the marriage,.could it. be said that i is mot within the competence of a father to 
make such a gift before the marriage” Inmy opinion, there is not much difference 
in principle between a gift after the marriage, and a gift before the marriage, the 
object of such a gift being to make a future provision for the bridal couple. 


This leads me to the next question whether the circumstance that a gift is 
not described as a marriage provision under the document renders it an invalid 
one? To my mind, it appears it does nox affect the- validity of the gift. When a 
father makes a gift of a reascnable por-ion of the property to an unmarried daughter 
“it may be assumed that it was meant tc be a marriage prcvision. It is to be observed 
-in this case that under Exh:bit P-1 tke plaintiff was given only a vested remainder 
and the gift in her favour would take effect only after the lifetime of the first defend- 
ant, i i : ‘ 


In this context I' may usefully rer tc the decision of the Judicial Committee 
of the Privy Council in Ramalinga Annevi v. Narayana Annāii”. ‘There, in a partition 
suit the validity.of a gift o7-a ‘sum o? abcut Rs..8,500 by assigning a promissory 
note for Rs. 5,000 and a usu-ructuary mortgage for Rs. 3,560 by the father in favour 
of his daughter was attacked by the othe? coparceners. Their Lordships upheld 
the gift. In the opinion ‘of their Lo-dshids the father has undoubtedly a power 
under the Hindu Law to meke gifts of moveable property within reasonable limits. 
While dealing with the question of the-valicity of such a gift it was observed by their 
Lordships that f 


“ in one case the Board upheld the gift ofa small share of immoveable property on the ground 
that it was not shown to be unreasonable.” 7 





-1a (1907) 17 M.L.J.528 AR (1988) 7 NEET, 259. 
2. (1911). 21 M.L.J. 695; LER. 35 Med. 5. (1922 . 
8. `’ RO ` Pas LL.R. 45 Mad. 489 (P.C.) 
3. ` (1909) I.L.R. 37 Cal. r. : 2e 
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“Jr may be noted that-this. gift Ades. not-seem to have been made‘on the occasion of the 

-marriage' of the daughter hor doés it appear to have any reference to a marriage 
‘provision. In spite of it, their Lordships held that it was within the competence 
-of the father to make a gift of moveable property within reasonable limits. It 
-looks as if their Lordships did not make any difference between the gift of a-:moveahle 
i property.and that of immoveable property having regard to their observations that 
:in some cases the Board upEeld the gift of immoveable property. -No doubt we 
‘have not been able to get th= reference to the decision referred to by their Lord- 
-ships. But, it may be assured that there is such a decision in view of the obser- 
vations made by their Lordskips. On the reasoning of that case, I think it could 

~be reasonably held that gift >f moveable or-immoveable property whether on the 
occasion of a marriage or before or ‘after the marriage can be made. by a father 
, within, reasonable limits to.a daughter. . . 


On behalf of the respond=nts, reliance was sed by Mr. Meraahisindaran, 
: counsel for the respondents wn a. decision of a single Judge of the Bombay High: 
.Court in Jinnappa Mahadevafsa Kundachi v. Chimmava!, In that case it was held 
-by the learned Judge that it was not competent for a father to gift away a small 
- portion of the joint family: property to the daughter who was looking after him 
-in his old age.. Referring to -he decisions of this Court, the learned Judge observed 
:that the. validity- of such gifs in Madras Presidency was grounded upon a longe 
: standing custom and that apert from the ground of custom he was unable to agree 
-with respect with the view teken by the Madras High Court. With great respect 
to the learned Judge, I am rot able to subscribe to the view-taken by him in that 
‘ decision especially in view of zhe authority in Ramalinga Annavi v. Narayana Annavi*. 
¿This case is dealt with thus ir Mayne on Hindu Law and Usage, 11th edition, page’ 
473 : 5 < i 
“ This would be right if it me-ely rested on the view that a gift of affection (prasadana) which 
„is mentioned in the Mitakshara r, 1, 27, could only be made of ancestral moveable property and 
“not of ancestral immoveable property. “But where the gift is in discharge of the moral obligation 
to provide a marriage portion as ir the Madras cases it could come ‘under the Mitakshara 1, 1, 29, 
-as a gift in discharge of an indispersable duty. In Ramalinga Annavi v. Narayana Annavi*, the Judicial 
. Committee evidently ‘regarded the gift of a small share_of immoveable property to a daughter as 
‘within the authority of a karta.” 
Mr. Meenakshisundaram nest cited to me a decision of the Bench of this Court in 
‘Kamakshi Ammal v. Chakrapan: Chettiar®, in which it was decided that an undivided 
-member of a Hindu family cculd not alienate a considerable portion of immoveable 
-property belonging to the family by way of a gift to a female member of the family. 
` The ground of decision in tha- case was that the property gifted to the female member 
consisted of a considerable po-tion of the family property. ` In view of the concurrent 
-finding in this csse that the property given under Exhibit P-1 was only a very reasons 
“able portion of the property the present case cannot be governed by the pancls 
laid down in Kamakshi Ammal v. Chakrapani Chettiar?. 


<. On this discussion it follows that'a gift of immoveable' property by a Hindu 
‘father to his daughter, if witkin reasonable limits, is valid and cannot be questioried: 
“by the sons even though such a gift was made before-the marriage. Consequently 
‘I must hold that the view cf the Courts below that it was not competent to the 
-father to make a gift of immoveable property under Exhibit P-1 is not corréct. 
In the:result, the second apseal is allowed and the judgments and decrees of the: 
-Courts below are set aside. 


5 ‘Appellant will be entitled to the costs of this appeal. - Leave aea 
K.S. bo AOE l Appeal allowed. 


-ea 





i; (1934) I.L.R, 59 Bom. 459. 3. (1907) 17 M.L.J. 405: I.LR. 30 Mad! 
2. (1922) 43 M.L.J. 428 2 L.R- 49 I.A. 168: 452. ae o at soiz 
LL.R. 45 Mad. 489 (P.C.). 
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-3 i. . IN-THE HIGH COURT OF JUDIGATURE ‘AT MADRAS.: `- ` 


T © Pisen’:—Mr. P: V: RAyAMANHAR,. Chief ' Justice anD MR. Justice VENKATA- 
RAMA AIYAR. - io ee E S 


V. K. Kumaraswami Chettiar and otters, a Z~ ye Appellants* 
P. A. S. V. Karuppuswami Móoppanaär' `°. ~~ C 2 7, Respondent. 


Contract—Agreement for sale of goods—Terra as to time of performace—If part of the description of- the 
_goods and treated as conditions—Tender of géods and failcre of buyer to c-cept delivery—Effect—Contract if can 
“be kept alive—Rights of the other party. < BS Iy : Etat 48 


_ A centered intu an agreement with B by which he agreed to sell a quantity of yarn to B in August 
1943. The contract form contaired inter alia che following terms: “ Description—2o}{10 Harvey 
ills yarn * * Despatch—Augist 1943 cash before delivery of the bales. Subject 
to the terms and conditions of the above Mills, Macura Godownxtelivery; * ~* *” B paid 
an advance of Rs. 1,100 under this‘contract. “When thè goods were, tendered on 2nd August; 1943, 
B did not take delivery. Again notice to taze delivery was issue to B on goth August, 1943. By 
that time proposals were announced ‘by the Textiles Commissioner sander the Defence of India Rules 
(1939). for fixing ceiling prices which were-lower than the contrac-rates and on gist August,. 1943, 
there was a formal statutory notification fixing, ceiling pric= and it.was published .on 4th 
September,.1943. .In suits for .damages for breach of contract Æ contended that there was no 
proper -ténder’as the goods ‘tendered were not despatched in Augæt 1943 from the mills, and that 
A did not elect to put an end to the contract and -hat it was kep=alive and was subsisting on 15th 
August, 1943. G : - s 


Held: (1) Even if the words “ despatck August”. in thé cac-ract mean despatch by the’ mills 
-in August without more they cannot be regarded: as forming pa- of the description of the goods. 
The words refer only to the time of delivery by the seller and have no reference to the despatch of 
goods by the mills totheseller. Accordingly there was a prope tender of the goods by A, on 2nd 
“August, 1943, and B was in breac in not taking delivery of them. vo oan ae : 


` {2) Thé principle that it is open to one party to keep the centract alive can have application 
only when the contract is executory or where -here is still sometl=ng to he performed under the con- 
Stract. It can have no application where tims for performance- tas arrived and there has been a 


-breach. When a.contract has been broken it is dead and there i aothing which could thereafter be 
kept alive. . - ; , 


“¢, The seller isin the.circumstaaces entitled to damages for brezen of contract. 
_ Authorities reviewed. f 


a~ Appeals under clause 15, Letters. Patent, agains: the judgment and. decrees 
‘of the High Court, dated 19th January, : 1949, in S.A. Nos. 464 and 465 of 1946 
(A.S. Nos. 294 and 295 of 1946, D-strict Court, Mazura; O.S. Nos. roo:and 8g 
‘of 1943, Sub-Court,. Madurai). oan i y 
V. Meenakshisundarami fcr Appellants. 
N. Rajagopala Ayyangar and K: Subramanyam for Respondent. 
The Judgment of the Court was delivzred by 


Venkatarama Aiyar, J.—These are appeals preferred under-the Letters Patent 
„against the judgment of Satyanarayena Rao,-J., in SA. Nos. 464 and 465 of 1946 
whereby he reversed the jucgment of the District Judge of Madurai in A.S: Nos. 2 
. and 295 of 1944. which in turn-had reversed.the judgm=nt of the Subordinate Judge 
`of Madurai in O.S. No. 100 of 1943 and No. 82 of 1043. . The appellants in. this 
-Court were the plaintiffs in O.S. No. 100 of 1943, Sub-Court, Madurai and the 
‚suit was for damages for non-acceptance of goods uder a contract, dated 13th 
‘May, 1943, The defendan: in this sai: filed O.S. No. 82 ‘of .1943 in the Sub-Court, 
. at Madurai, ‘against the plaintiffs in O.S. No. 100 ef 1943 claiming damages for 
-non-acceptance of goods under contract, dated grd June, 1943. Both the suits 
, were heard together and disposed .or by a common judgment and so were the 
: appeals in the District Court and in this Court. a f 


_ The facts material for the purpose of tnese-appeals are these: `> yo 5 

| 7 Both.the parties“are prominent merchants in “Ma<trai doing business in yarn . 
‘On 13th May, 1943, they entered in-o-an agreement, “xhibit P-1, under which the 
* oa om. < ae a ` ais ~ ae on fies i n ee 
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appellants agreed to-sell anc deliver ten bales of yarn to the respondent:in August 
1943. As the construction of tais contract is one of the main points for determina- 
‘tion in these appeals it is necessary to set out its terms in extenso : 


Conrracr Form. 
Dated, 13th May, 1943. 

Name of the seller—V. K. Remaswamy Chettiar & Sons, Madurai, M.D. 87. 

Name of buyer—P. A. S. V. Karappaswami Moopanar & Co., Madurai, M.D. No. 29. 
Sold through broker C. A. MathazacEari. 

The buyer agrees to purchase sub ect to conditions and terms noted below : The following goods 
and accepts the seller’s godown delivery at seller’s option between the first and last day of the below 
` mentioned month and to pay the full value for the same before delivery and to accept the goods even 
“if any delay is made for any reason bythe sellers in giving delivery. A 

: Description—204/10 Harvey Miélls yarn. 

Quantity—(10) ten bales each containing 40 bundles of ro Ibs. 

: ` Price—Rs. 27-12-0 (twenty sever, annas twelve) only net per bundle. 

. Despatch—August 1943. Cash b=fore delivery of the bales. Subject to the terms and conditioni 
OF the above Mills, Madura godown delivery. 

“The respondent paid an advance of Rs. 1,100 under this contract.’ i Vide Exhibit 
' P-2.) On grd June, 1943, there was another agreement between the parties under 
which the respondent agreec tc sell and deliver to the appellants five bales in July 

:'1943 Exhibit P-18. On 2nd Avgust, 1943, the appellants gave notice to the respon- 
- dent that ten bales: of yarn were ready, that he might pay for and take delivery 
_ of them in accordance with the contract, dated 13th May, 1943, Exhibit P-g. The 
respondent neither replied to th.s notice nor did he make any attempt to pay for the 
„ goods and take delivery. Oa 25th August, 1943, the appellant sent a further notice 
. Exhibit P-4. Therein it was stated that after the notice, Exhibit P-3, there was-an , 
agreement between the parties on grd August, 1943, under which five bales which 
had to be delivered-to the appellants under Exhibit P-18 were adjusted out of the 
ten bales which had to be delivered by them and that the respondent was to take 
delivery of the remaining five bales before goth August, 1943. The notice called 
upon him to take delivery of the goods under this agreement. The respondent 

-replied to this notice by Exhikit P-5, dated goth August,-1943. ‘To understand 

_the attitude taken up by the respondent in this reply it should be stated that-on 
rgth August, 1943, the Textile Commissioner, acting under the Yarn Control Order 
issued under rule 81 (2) of the Defence of India Rules, published a statement fixing 
the maximum price for yarn and on grst August, 1943, there was a formal statutory 
notification on the lines of the statement and it was published on 4th September, 
1943. The ceiling prices fixed under this statement were- less than the contract 
rate under Exhibit P-r. In Exaibit P-5 the respondent denied that there was any 
such agreement on 3rd August, 1943, as was alleged in Exhibit P-4. . This question 
is no longer material because in zhe suit both the parties disclaimed this arrangement 
‘and were content to have their rights determined on the basis of the original con- 
tracts. Then the notice stated that the plaintiffs had not “ August ready bales ” 
with them on 2nd August, 1943, when they sent Exhibit P-3 a complaint which 
was made for the first time ; am offered to take delivery of the goods at the prices 
fixed in the ‘statement of ths Textile’ Commissioner. With reference to the five 
‘bales purchased by the appel_ans under Exhibit P-18, the notice stated that as they 
had failed to take delivery, the goods would be sold by public auction and that the 
_appellants would be liable for damages resulting on such resale. To appreciate 
this move. of the respondent =t must be mentioned that the yarn control statement, 
‘dated 19th’ August, 1943, operazed only on contracts where deliveries remained to 
be made after 15th August, 1943 and the result would be that while Exhibit P-18 
would not be hit by it. because d=livery had to be made in July, Exhibit P-1 would 
be hit, if the contract was subsisting on 15th August, 1943. The scheme of the ` 

; ‘respondent ; was obviously to recover from the appellants the full contract price for 
the five.bales under Exhibit P-1€ while le paying them only the controlled price for the 
ten bales under Exhibit P-1.” After further exchange of notices between the parties, | 
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two suits came to be filed on the two contracts. ' In O.S. No. 82 of 1943 the respondent 
claimed damages for breach of the contract, dated 3rd June, 1943, Exhibit P-18 
znd also refund of the advance of Rs. 1,100 paid under Exhibit P-1.. In O.S. No. 
100 of 1943 the appellants clazmed damages. for breach of the contract, dated 13th 
May, 1943, Exhibit P-r. In O.S. No. 82 of 1943 both ths Courts below held that 
the appellants had broken the contract and that they would be liable in damages ; 
-and this question is no longer in issue between the parties. As for the claim for 
return of Rs. 1,100 it is bound up with the decision in O.S. No. 100 of 1943 as to 
who broke the contract, Exhib:t P-1 and L.P..A. No. 68 of 1949 relates to this. 


In L.P.A. No. 67 of 1949 the question thet has to be decided is whether Exhibit 
-y was broken by the appellants or by the respondem. .That in turn depends 
on the question whether the contract was alive on 15th August, 1943. If it was, 
it is conceded by the appellants that it would fall within the mischief of yarn control 
order notifications ; in which ‘case the appellants would be in breach as they refused 
to deliver the goods on payment of the ceiling price as.perthe offer of the respondent 
in Exhibit P-5. It is likewise conceded on behalf of the zespondent. that if in fact 
the contract, Exhibit P-1 had been broken on 2nd August, 1943 and was not alive 
on 15th August, 1943, the breach was on the part of the respondent. The contention 
of the appellants is that they.had made a proper tender of zhe goods on 2nd August, 
1943, under Exhibit P-3, that the respondent refused to accept the same and thereby 
committed breach of the cont-act and that the contract was not subsisting on 15th 
August, 1943. The respondent contends firstly that the goods tendered under 
Exhibit P-3 were not in accordance with the contract and that there was no proper 
tender ; and-secondly that ev2n if there was a proper tender of the -goods on 2nd 
August, 1943 and the respondent was in default in not accepting them, the appellants 
did not elect to put an end to the contract bet that it was xept alive and was subsis- 
ting’ on 15th August, 1943. These are the two questiors that arise for determi- 
nation, a ey 


On the first, question, the contention of the respondent is that he agreed under 
the contract, Exhibit’ P-1, to purchase only yarn which was to be despatched from 
the Madura Mills in August 1943, that the goods actually tendered on 2nd August, 
1943, were not goods despatched by the Mis in’ August, 1943 and that, therefore, 
chey were not in accordance with the contrast. If this contention is well-founded, 
chere is no question but that there was no proper tender by the appellants on 2nd 
August, 1943. The appellants did not dery that the goods tendered were not 
-despatched by the, Madura Mills in August 1943 but taeir contention was that 
there was no agreement that the goods to be delivered. under Exhibit P-1 should 
have been goods despacthed by the Madura Mills in, August 1943. The decision 
on this question turns on the interpretation to be put on the terms of Exhibit P-1. 


The contract is in printed form with particulars noted in handwriting against 
the headings: Description, quantity, price, despatch. Under the heading “ descrip- 
zion ” what is noted is-: 20} X-10 Harvey Mills yarn. There are’ no words here 
qualifying description such as *‘despatched from the-mills in August.” It is argued 
Jor the respondent that on a question as to what was the subject-matter of the contract 
the conclusion must be reached on a reading of the document as a whole and not 
merely on what is expressly described as “ description.” In Montague L. Meyer 
~v. Osakeythtio Carelia Timber Co., Ltd.1, the contract described the timber sold: as 
= Wood goods, hereinafter specified? and “fto be ready for shipment on June 
15th, 1928”. Though the goods tendered were in accordance with the specifica- 
tions “they were not ready for shipment or 15th June, 1928,” but only. in 1929. 
It was held that the words “ Ready for.shipment ön 15th June, 1928 ”, were, words 
of description and not a mere warranty. We agree that the entire contract must be 
sooked into for ascertaining what was agreed to. be sold but at.the same time when 
certain words which.are contended to be par- of the description do not occur where 
zhey might naturally be-expected to as where there isa. heading expressly provided 
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for it, it is not unreasonaHe.to require that it should plainly arid clearly appear 
that those words were intended to be words of description. ‘The words relied’ on 

by the respondent as formirig Dart of the description are set out against the heading 
“despatch.” The words, it will be noted are not ‘‘ August despatch ’’—but “ despatch 
August 1943”. In its setting the words must refer to despatch by the seller and not 
by the mills. What is mors, there is no other provision in the contract mentioning 
when the seller is to delivez. In the opening words which are in print, it is stated 
that the goods are to be delivered at the option of the seller between the’ first and 
last day of the below mentioned.month. Apart’from the words “ Despatch August 
1943 *? there is no.other place where the month is mentioned. Therefore the words 

must refer to delivery by “he seller as mentioned in the opening words. If that 
is so, the words in question mean that the seller has to deliver the goods in August 
1943. It is conceded by Mr. N. Rajagopala Ayyangar, the learned advocate fot 
the respondent, that those -wcrds must bear that'meaning. Otherwise, as already 
stated there were no other vords mentioning when the seller is to deliver the goods: 

But he argues that the oprrazion of the words is not exhausted by being read as 
signifying delivery by the seller in August and that in addition the words ċan also 
bear the meaning that the goods must have been despatched by the Mills in August. 
That is to say the words se-ve a double purpose. They at once describe the goods. 
which were the subject-matter of the sale and also prescribe the time when they 
have got to be delivered. But this is clearly opposed to all sound canons of con- 
struction. In the languag> cf Mimamsa writers i = i : 


2 (44 A A: IR. < A 

o Haga: Wei GEA Ala — 
A word used once yields sense only once.”? Reliance was placed on clause 6 of the 
printed conditions which rens-as follows : 
- “In case of Vaida or despatch œ Indian Mills, goods, the terms and conditions of the Mills whose 
goods are sold shall be binding oa tke buyers.” 
It is argued that the despa_ch in-this clause must mean despatch by the mills and 


it should, therefore, bear tke same meaning in the body of the contract but clause 
6 is in printed form and is general in its character and it cannot be read so as to 


- conflict with what is set out in the body of the document ini*handwriting. More- 


over even on this construction the objection still remains that the words “ despatch 
August” must be read as referring at the same time both to delivery by the 
seller and by the mills. W th reference to this reasoning it must be stated that the 
learned Judge appears to have been under the impression that the time for delivery 
had been fixed in the operéng words in Exhibit P-1 for hé observes “ The time of 
delivery was also fixed by the Arst clause as between the first and last day of August 
1943.” This, it is conceded, is erroneous and deprives the reasoning on which 
the judgment rests, of muck of its force. E 
In this view it become unnecessary to ‘consider at any length the authorities 
cited on either side on the construction of other contracts as to whether the parti- 
cular words in those contrac-s were words of description so as to coristitute a condition 
that the goods must conform to°tHat description or whether they were mere descrip» 
tive statements which migh” at best amount to a warranty. Writing on this subject 
Benjamin remarks i ` : aa 
“ The rules of law on this scbject are very subtle and perplexing and the decisions so numerous 
and in many instances so contralictsry and the distinctions so refined that no attempt can here be 
made to do more than enunciate z few general principles.” (Benjamin on Sale, 8th Edn. p. 554). 
One of those principles is zhet terms as to time or place or mode of shipment are 
in general, construed as fo-mig part of the description of the goods ahd treated 
as conditions. Vide sections 6 and 7 of Chapter II at pages 591 to 598. In Bowes 
v. Shand’, the contract was Zor supply of 300 tons of “ Madras rice to be shipped at 
Madras or coast duting the nonths of March and April 1874” per “Rajah of Cochin.” 
In fact the goods were shippec in February 1874. The purchaser refused to accept 
the goods. In an action for damages for non-acceptaiice it was held that ‘ shipment 
— a 
1. (1877) 2 A.C. 455. 


’ 
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im March and: April” was:part of the description of the gcods and that the tendered 
goods were not ‘in accordance ‘with the contract. In FPigers Brothers v. Sandérson 
Brothers}, ‘the contract was for the sale of laths to be “‘ abeut: the specification stated 
below”. The goods were not of-the specified -length-and -were rejected by the 
purchasers. It ‘was held that they were not liable ‘for’ damages for non-acceptance. 
‘This was followed in the case of Montague L. Meyer v. Oscceythtio Carelia Timber Cos, 
Lid?, already cited where the words “ read7 for shipmeat on 15th June, 1928 ” 
were held to be part of the description of ‘the goods. In Wilson.v. Wright®, the 
contract was for the sale of Dotatoés to be shipped by “‘next steamer”. They 
were not sent by the next steamer and it was held that the purchaser was entitled 
io reject them. In 7. Aron and Company v. Compton Weighr-ent* the contract provided 
for “ shipment by steamer or steamers from United State= of America ports during 
October 1919”. Thé goods were actually shipped in November 1919. There 
‘was a clause in the agreement that the purchaser was not to -eject the goods on account 
of “ difference in value fram description specified”. ` It was held that words 
“ shipment in October ’” were:more than déscription of gcods ; that they amounted 
to a condition“and that the purchaser was aot precluded -by the clause aforesaid 
from rejecting the goods. It is argued for tae respondent that adopting the same 
rule of construction the words “ despatch August’? if cocstrued as meaning goods 
despatched by the mills in August must be held to be words of description and-that 
the tender. of goods which, were not despaiched by the Mills in August would not 
be in accordance with the contract: ` ` jae : eos : 


We consider that the principle underlyiag the decisions cited on behalf of the 
respondents has no. application to the present case. T=at principle is stated by 
Benjamin in the following terms : ‘ 


“ Tf time ‘appear on a fair consiceration of the language and the G-cumstances to be of the essence 
of the contract stipulations in regard to it will be held conditions p-zcedent.” (Benjamin on Sales, 
Bth Eda., p 591). < 


In Bowes v. Shandë, in constzuing the terms as to “ shipment in February and 
March ” as words of descripzion Lord Cairns observed ag follows : : i 


, , “It is quite obvious that mercaants making con-racts for the =rchase of rice, contracts ‘which 
oblige them to pay in a certain menner for the rice purchased anc to be ready, with the funds for 
making that payment may well be d2sirous both that the rice should =e forthcoming to them not later 
-chan’ a certain- time and also that the rice shall noz be forthcoming ~o them at a time later or earlier 
than it suits them-to be ready with funds for its payment. Therefore, it may well be that a merchant 
making a number of rice contracts ranging over severaLmonths of the year will be desirous of expressing 

-that the rice shall come forward during. such times and at such intervals of time as-that it will be con- 
venient for him to make the payments and it may wellbe that the merchant shall consider that he has 
obtained that endif he provides for the shipment of zice during a ferticular month or during parti- 
cular months and that he will know that provided he has made thet stipulation the rice will not be 
forthcoming at a time when it will ke inconvenient for him to provid> the money for the payment.” 


In Montague L. Meyer v. Osakeythtio Carslia Timber Co., Lid., ° where the effect 
of the words “ ready for’ shipment on the 15th June, 1928” was construėd, Greer, 
L.J., stated the law thus : ` a 2 

< “Tt is old law in this ‘country as applied to comercial contrac:s that the dates, ‘at any rate so 
far as they are an-important part and are- incorpozated in a-description of the goods, are of the 
. essence of the contract and it seems to me that asit aas been decided that the date of the shipment 
-of the goods is of the essence of the contract, when the contract deals not merely with the date. of 


' shipment but with the date of the readiness for shipment, that the later date is as much of the essence 
~ of the contract as’ it was held that tke date of shipmen: was' in the well-known case of Bowes v. Shand®.” 


These cases are, illustrations of the. principle stated by Mr. Benjamin that the time. 
" of shipment is regarded as.of the essence of zhe contract. That principle can have 
_ no application to the facts of 'the present case. _ _ Here it, is the seller that has to 
deliver the goods to the respondent, and notthe, mills ; and. the stipulation as to the 
- time of performance ,by „the. seller is mentioned as the month of August with’ an 
option to deliver on any‘date bétween the -st and the =zst. The date of despatch 








m ( 1901) 1 K.B. 608. w ee ae (1921) 3 = Bl 435. ee ena 
2. 36 Com.G. 17. 2s 7 7 ‘ 5. (1877) 2 £ G. 455. 2 
3e (1937) 4 A.E.R. 371. 6. 36 Com.C 17 at 24-- +: 


7 . 
790 .-` _ _ , THE MADRAS, LAW JOURNAL REPORTS. , . A [1952 


of the goods by the mills to the seller has no bearing on the periormases by the 
seller of his obligation. Nor is it suggested. that there is any difference between 
the goods eoat hed by th= Mills in July and those despatched in August. Indeed 
it is admitted by P.W: 1 thet taough the goods agreed to be sold under the contract, 
Exhibit P-18, between the same parties mentions July despatch the goods ‘tendered 
were actually acquired on 127h August, 1943 and that clearly shows that the des- 
patch by the Mills in any particular month was not regarded as of the essence of 
-the contract. If it had keen established that there was. any such difference in 
quality between the good: despatched in-July and those despatched in August 
different considerations mizht have arisen. , In Hopkins v. Hitchcock, the contract 
was for the sale of iron bars with marks “ S. &. H. Crown”. These goods were 
manufactured by a-firm called Snowden and Hopkins and sold with the marks 
“S. & H. Crown”. Then Snowden retired and firm’s name was changed to 
Hopkins & Co. and the marks on the goods were altered into “H. & Co.”. The. 
seller tendered the goods wth marks “ H and Co. Crown.” But they were rejected’ 
by the purchasers on the grourd that they did not bear “ S. & H. Crown ” and were, 
therefore, not in accordance with the description. The jury found that the goods. 
were of the same quality end on that it was held that there was a proper tender, 
Erle, C.J., observed at pag= 371. 


“I am quite aware of the extreme importance in all contracts of words descriptive of things. 
sold ; they may and frequently co amount to a condition and may be most essential. It is upon 
the construction of the words of this contract that I rely. J think it is not a contract for iron of a 
particular brand but for iron of a know quality and that the plaintiff tendered the article for which 
the defendant contracted.” ' 


With this opinion Willes, Byle and Keating, JJ., agreed: On the facts, the decision 
in Hopkins v. Hitchcock+, wold appear to be nearér the present case'than the autho- 
rities cited on behalf of tae respondent. In Obla K. Subbier v. Venkatachalapatht 
Ayyar?, the contract was fo- the sale of goods which the seller was to purchase, from. 
the Madura Mills and notice was required to be given to the purchaser on ‘ arrival 
of the bale or bales ”. Thea seller gave notice but at that time he had not the bales. 
It was contended that thers was not a proper tender as the arrival of the bales: was 
part of the description of the goods. In overruling this contention Ramesam, J., 
` observed as follows : . 


“Exhibit A cannot be constmiec as if the words ‘ arrival of bale or bales’ amount to a description: 
of the goods similar to the word: ‘ July or August shipments’ in Borres v. Shand?” 


Even if the words “ despazch August ” mean despatch by the mills in August, we 

should be inclined to hold that without more, they cannot be regarded, as forming 

part of the description of tne goods but as already stated we think that those words. 

refer only to the time of delivery by the seller and have no reference to the despatch 

of goods by the mills to tke seller. We accordingly hold that there was a proper: 

tender of the goods by the plaintiffs under Exhibit P-3 and that the respondent is in. 
` breach in not taking delivery of them. 7 


The question that next arises for decision is whether, the contract, Exhibit Par, 
was subsisting on 15th August, 1943, notwithstanding the refusal by the respondent 
to take delivery of the.gcods on 2nd August, 1943. It is contended by Mr. N.. 
Rajagopala Aiyangar that even if there was a proper tender on 2nd August, 1943, 
the mere non-acceptance o- the goods by the respondent did not by itself and without. 
more constitute a breach of th= agreement ; that the refusad to take delivery amount- 

“ed only to a repudiation giving a right to the seller to put an end to the contract 
~ under section 39 of the Contract Act ; that the plaintiff did not elect to do so with 
the result that the contrac: was kept alive for the benefit of both the parties ; that: 
accordingly the defendant was entitled to‘claim delivery as he did on goth August, 
1943 and as the appellants then réfused to deliver the goods they were the party 
in breach and not the defendant. 
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-This argument is based-on-a misconception of the true scope of section 39 
of the Contract Act and of the principles oa -which it is based. ‘Where a contract 
is to.be performed at a future date. and before the . time. for performance arrives 
one of the parties gives notice to the other party that he is not willing to perform 
his part of the agreement, then there is‘what has been called an “ anticipatory 
breach” of the contract by him. This expression was characterised by Lord 
Wrenbury as unfortunate in Bradley v. Newsom1, because strictly speaking there can 
be no breach in praesenti of an obligation which ‘is to be performed in future. The, 
substance of the matter, however, is that when a party refuses to perform his part 
of the agreement before the due date, he in-effect throws up the contract ; and then 
the question is what the other party might then do. fe might either accept the 
repudiation and treat the contract as broxea then and there and proceed to claim 
damages or he might, notwithstanding the repudiation by the other party, get 
ready for performing his part of the contract in due course, offer performance when 
the time for it arrives and on the refusal by the other party claim damages for breach 
of the contract by him. In that case he keeps the.comntract alive for the benefit 
of both: the parties. -This was laid down əy Cockburn, C.J.,in the leading case 
on the subject Frost v. Knight?. , Vide also clochster v. De La Tour®, Avery v, Bowden4, 
Johnstone v. Milling’ and Millet v. Jan Heek and Co.8. š 


A repudiation before the due date is in the nature of an offer-by a party to a 
concluded contract to vary the terms thereo:. If acceptec. there comes into existencé 
a new contract in supersession of the old one ; if not accepted, the original contract 
continues to remain in force with the rights and obligatians of either party unaffected. 
By its very nature this situation is possible only when the contract is executory and 
the time for performance has not arrived. The principle has also been. applied 
to continuing contracts performance under which is in progress and has not been 
completed ; the most familiar example being where the goods are to be delivered 
in instalments spread over several months. In such a case when a party refuses 
to deliver the future instalments, the other party has the option either to accept the 
repudiation and put an end to the contract with reference to the future instalments 
and claim the damages or keep it alive and claim performance when the instalments 
actually fall due. But where the time fer. performance has arrived and one part 
has actually offered to perform his part, then the other party has to perform his 
portion of the contract ; in default the ccntract is broken and comes to an end. 
It is a well-recognised juristic concept that when a contra=t is broken it is discharged 
giving rise to a new obligation which the law imposes ən the party in default to 
pay damages. : i ' 

“ A breach or default in performance discharges a contract whclly or in part in the sense that it 

converts it into a right of action for damages or pecuniary compensation.” (Vide Leake on Contracts, 
page 671, 8th Edn. a ; 
Mr. Anson enumerates five modes by which a contract may be discharged and one 
of them is breach. “ It may be broken’; upon this a aew obligation connects the 
parties, a right of action possessed by the one against the other”. . . . and “if 
one of two parties to a contract breaks the obligation which the contract imposes, 
a new obligation will in every case arise, a right of action conferred upon the party 
injured by the breach.” (Vide Anson’s Law. of Contracts, 8th Edn., p. 304 and 
p. 318). l Ha 

Therefore the principle that it is open to one party to keep the contract alive 

can have application only when the contract is executory or where there is still 
. something to be performed under. the contract.. It can have no application where 
time for performance has arrived and thsre. has been a breach. When a con- 
tract has been broken it is:dead and there is nothing which could thereafter be 
kept alive., Even if the parties subsequently come to an agreement in respect of the 
same subject-matter it is in Jaw a new contract. Thus there is a fundamental 





i 1919) A.C, 16. 4: (1855) 5 =. and B. 714: 119 E.R. 647. 
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g. (1853) 2 E. and B. 678 : 118 E.R. 922. 6. (1921) 22.B.D. 369. © 


wae 


792 > na “THE MACRAS- LAW. JOURNAL REPORTS. - . 2 [1952 


difference between a refusal to perform a contract before performance has become 
due and a failure to perform it after it has become due. > 


: In Steel Bros. @ Co., Led. ~. Dayal Khato & Co.1, emphasising this distinction 
Mullah, J., observed as follows : . 


“ A good deal was said on both sides as to the rule of ‘ anticipatory breach’ in its relation to 
G.I.F. contracts.’ - It is now elemertary law that where in a contract for sale of goods a buyer clearly 
shows his intention not to be bourd ky it and repudiates the contract it amounts to a breach of the 
contract (Indian Contract Act, section120). In such a case the seller may treat the notice of intention 
as inoperative, in which case he keeps the contract alive for the benefit of the buyer as well as‘ his 
own or he may treat the repudiation as wrongful putting an end to the contract and may at once 
bring his action as on a breach of it. (Indian Contract Act, section 39.) But the repudiation which 
absolves the seller from the performan=e of conditions precedent must have been made before the due 
date for the performance of the contzact. This date in the case of C.I.F. contracts is the date on. 
which the documents ought to have >een tendered. A repudiation made after that date does not 
operate as a waiver of the performance of the conditions predecent on the part of the seller.” 

:: The decision in favour of -he respondenf on this part of the case is based ôr 
certain observations occurring Ñ the speech of Viscount Simons in Heyman v. Darwins 
Lid.* In that case the appellarts were appointed selling agents for the respondents 
for a minimum period of three years under an agreement, dated 1st April, 1938. 
Disputes arose between the pzrties on the working of the agreement. On’ 7th 
November, 1939, the respondens wrote to the appellants that if they could not agree 
to the terms they could cancel tne agreement. On 21st December, 1939, the appel- 
lants replied that the letter o? the respondents dated 7th November, 1939, amounted 
to a repudiation of the contract and commenced an action for damages. The 
respondents applied for stay ofthe action by virtue of an arbitration clause in the 
agreement. ‘That was ordered On appeal it was argued on behalf of the appel- 
lants that as the contract had, >een repudiated by the respondents the arbitration 
clause also fell to the grourd. This argument was negatived. The decision by 
itself does not bear on the qaesion now in issue but the law with reference to anti- 
cipatory breach was thus szatəd : f 

“The first head of claim in the writ appears to be advanced on the view that the agreement is 
automatically terminated if one par repudiates it. That is not so . . . . . If one party 
so acts or so expresses himself as to shew that he does not mean to accept and discharge the obligations . 
of a contract any further, the other party has an option as to the attitude he may take up. He may 
notwithstanding the so-called repudiation, insist on holding his co-contractor to the bargain and 
continue to tender due performance 02 his part.’ In that event the co-contractor has the opportunity 
of withdrawing from his false posiiorm and even if he does not, may escape ultimate liability because 
of some superveéning event not dus tc his own fault which excuses or puts an end to further perfor- 
mance ; a classic example of this is w be found in Avery v. Bowden’. Alternatively the other party 
may rescind the contract or (as -t ic sometimes expressed) ‘ accept the repudiation’ by so acting 


as to make plain that in view of the wrongful action of the party who has repudiated, he claims to 
treat the contract as at an end, in wirch case he can sue at once for damages . . . . But 


.fepudiation by one party standing abne does not terminate the contract. It takes two to end it, 
.by repudiation, on the one side and a+ceptance of the repudiation on the other.” 4 

It is on these passages that the judgment under appeal rests. But it will be seen 
‘that the contract there was for a period of three years and the repudiation was long 
before the period had expired. ‘Thus it is a case of a premature repudiation of a 
‘continuing contract and as already mentioned the principles of anticipatory breach 
-can be and have been applied ia such cases so long as there is still something remain- 
“ing to be performed under the contract. The observations quoted above do not 
carry the matter further then zhe limits of the previous authorities which are re- 
ferred to in the judgment and © not apply to a case where the time for performance 
„in its entirety has matured, and default has been made. . . - 

It is argued. by Mr. N. Rajagopala Aiyangar that the rights of the parties 
- must be determined solely wita reference to the provisions of the Indian Contract 
. Act ; that section 39 requires that when there is a repudiation or refusal to perform 
. by one party, there must be acceptance of that refusal or repudiation by the other 
party and an election to-pu= aa end to the contract and that until that is done the 
i contract is alive. But-the lenguage of section 39 of the Contract Act does not,.when 
-carefully-examined, -lend-anz-sepport-to-this‘contention:~ “It runs-as follows- -— 
r: (1923) LLR. 47 Bom. g24 -° | 3- (1855) 5E. and B. 714 : 119 E.R, 647, 
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. “When-2 party-to a contract has refused to perform, or disabl2d himself from performing, his 
promise in its entirety the promisee may put an end taithe contract, unless he has signified by words 
or conduct his acquiescence in its ccntinuance.” a et ai 
It is argued that the words “ has refused to perform” the contract would take 
in not merely repudiation before the due Cate but also refusal after pérformance 
has become due. But these words must be read along with.the words “in its 
entirety ” and “ the promisee may put an end to the contract unless he has signified 
his acquiescence in its continuance.” These words are not apt to describe the 
position when a contract has been broken. They can properly apply only when - 
there is something to be performed under the cottract. That is made clear by the 
illustrations which refer to ccntinuing contracts under which there are obligations 
remaining to be performed. That illustrations to a section are valuable guides 
in ascertaining the meaning of a section is well settled. In Mahomed Syedol Arifin 
v. Yeohoot Cark1, the Judicial Committee observed as follows : i Se 
“ Tllustrations appended to sections of a statute should be accepted if that can be done as being 
of relevance and value in construing the text; they should only be rejected as repugnant to the 
section as the last resort of construction.” 
Vide Muralidhar ‘Chatterjee v. International Film’ Co., Ltd.? and Maxwell on Interpre- 
tation of Statutes, page 46 (9th Edn.). In Soolian Chand v. Schiller?, Garth, Č.J. 
explaining the scope of section 39 observed that “ this section only means to indicate. 
what was the-law in England and the law kere before th= Act was passed, namely, 
that where a party to a contract refuses altogether to perform or is disabled from 
performing his part of it the other side has a right to rescind it”. 


In Sultan Ahmed v. Maksad Hussain’, it was held by a Bench of the Patna High’ 
Court consisting of Fazl Ali, C.J. and Sinta, J., that section 39 applied only to- 
executory contracts and not to executed contracts. j D 


Considerable reliance was placed by the:respondent on the decision of the 
Privy Council in Muralidhar Chatterjee v. International Film Co., Lid.” There the 
appellant had entered into a contract with the respondents for distributing films 
in various areas and had paid a sum of Rs,.4,000 as advance. On 1st December, 
1936, the appellant wrote a letter complain-ng that the defendants had committed 
several breaches of the contract and that he would have no more business dealings 
with them. After some correspondence the respondents accepted the repudiation 
by letter, dated 21st January, 1937. Then the plaintiff filed an action for damages, 
for breach of contract and. also for the return of the advance. It was found that the. 
defendants had not broken the contract and on that finding the claim for damages 
was dismissed. With reference to the claim for return of advance it was contended 
by the defendants that the plzintiff who was in default could not recover the same ; 
while the plaintiff contended that as the centract had bzen rescinded by the res- 
pondents on 21st January, 1937, he was entitled to its return under section 64 of the 
Contract Act. The Privy Council accepted this contention, and held that the 
plaintiff was entitled to recover the advance amount and that the right of the defen- 
dants was to make a cross claim for damages against the appellants for breach of 
contract. ‘The decision as such has no bearing on the paint now under discussion 
but it is argued that the case was dealt with as one falling under section 39 of the 
Contract Act, that the repudiation by the appellant contained in his letter, dated 
1st December, 1936, was.held to give aright to the respondents to avoid the 
contract and the letter, dated <1st January, 1¢37, was treated as an acceptance of the 
repudiation by them. In the same manner; contends Mr. N. Rajagopala Aiyangar, 
the failure of the respondent to take delivery, of the goods cn gnd August, 1943, gave 
the appellants only a right to avoid the contract and they not having done that, 
the contract stood. But the agreement which the Privy Council had to consider in 
Muralidhar Chatterjee v. International Film Co., Lid.*, was a continuing contract involv- 
ing, mutual obligations and is similar to the one which came before the House of 
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Lords in Heyman v. Darwins . For the reasons already given, this decision cannot 
be taken as an authority forthe contention that section 39 applies even when there 
is a refusal to perform the ccntract after the time for performance has arrived. On 
the other hand the decision in. Jamal v. Moola Dawood Sons & Co.? would clearly 
appear to negative such a contention. There, the contract was for the sale of certain 
shares and the date fixed >r performance was goth December, 1911. On that 
date the shares were tendered to the defendants but they did ‘not accept them. 
_ Then there was some further correspondence between the parties and ultimately 
the seller sent a notice on 2€th February, 1912, claiming damages, and the suit was 
filed in March, 1912. ‘The snares were subsequently sold by the plaintiff at a profit. 
On a question as to the quartum of damages the defendants claimed that the profits 
made by the seller subsequently by the sale of the shares should go in reduction 
of the claim. The Privy Coancil held that the contract was broken on 30th Decem- 
ber, 1911, when the plaintifs tendered the shares and the defendants refused to 
accept them : : i 
“Upon the breach by the purchaser his contractual right to the shares fell to the ground. There 
arose a right to damages ; ” 
that the damages were to l= ascertained on the basis of the market rate on goth 
December, 1911 and that subsequent rise or fall in the value of the shares would 
neither reduce nor increase the damages payable by the purchaser. If the con- 
tention of the respondent that a mere refusal to take delivery is only a repudiation 
and that it becomes a breach: only when it is accepted by the seller is correct then the 
damages will have to be-:ascertained not as on the date when the purchaser refused - 
to take delivery but on the lazer date when the seller chooses to accept it as a breach ; 
and that such would be the logical result of his contention was conceded by the 
learned advocate for the re-pandent. No authority was cited in support of that 
position. It is opposed to the decision in Jamal v. Moola Dawood Sons &@ Co.?, 
where damages were fixed az on the date fixed for the performance, 30th December, 
IgiI, notwithstanding that there were negotiations going on between the parties 
and the final notice was given on 26th February, 1912. In Muthiah Manigaran v. 
Lekku Reddiar®, the defendart had agreed to deliver cotton on the 12th June, 1909, 
but failed to do so. The pBintiff sent a notice to the defendant calling upon him 
to deliver the goods in Serftember, and again in October, 1909. The defendant 
took no notice of them. Tue plaintiff claimed damages for non-delivery of goods 
on the basis of the market rete in October, 1909, but it was held that in the absence 
of an agreement between the parties extending the time for performance the contract 
was broken on the date fixec for the performance and that the plaintiff was entitled 
to damages only as on that date. This decision is directly against the respondent, 
the only difference between that and the present case being that there it was an 
action by the purchaser for damages fòr non-delivery whereas here, it is an action 
by the seller for damages for non-acceptance and it is not contended that on principle 
there is any difference between the two. This decision was followed in Anandram 
Mangturam v. Bholaram Tancmal*. There the contract was for the delivery of cloth 
before the end of Februar>, 1943. Only five bales were delivered and there 
was a failure to deliver the remaining 36 bales. Then there was correspondence 
between the parties and ultimately the plaintiff sent a notice on 28th July, 1943, 
claiming damages. It was held that there having been no extension of time by 
agreement of parties, the contract was broken on 28th February, 1943, that the 
damages should be ascertamed as on that date and not on 28th July, 1943, when 
the plaintiff claimed damazes. This decision again is against the contention of 
the respondent. We are accordingly of opinion that a contract must be held to be 
broken when one of the purties thereto refuses to perform his part on the date 
fixed for the performance, and no question of keeping it alive thereafter arises. . 
It is finally contended zhat even on this view of the law there was no breach 
by the respondent because there was no date fixed for performance in Ex. P-1. 
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It will be remembered that the agreement provided that the sellers were to deliver 
the goods on a date between the ist and gist af ‘August at their option 
and they exercised their option unde- Ex. P-3 and called upon the respondent 
to take delivery on 2nd August, 1943. It ts argued that any election made by the 
sellers is not final, that they -hemselves could go back upon it and if so the contract 
was not at an end on 2nd August, 1943, and must be held to be subsisting on goth 
August, 1943. It is difficult to see bow i: would make a difference in principle 
whether the contract itself fixed a pa-ticular date as the date for performance or 
whether it gave the option to one of the pacties to fix the date for the performance. 
When once the option is exercised and a Cate is fixed it is as if the contract itself 
had fixed that date as the date for performance. It :s conceded that when an 
option is exercised by one pazty and is assenzed to by the other it becomes irrevocable 
and no reason has been shown why it should be otherwise when the assent to the 
exercise of the option is given at the time of the agreement and as part of it. If 
the contention of the respondent is to be accepted then the clause conferring an 
option on the seller to determine wher the delivery should be made has no meaning 
and serves no purpose. 


In Gath v. Leest, the plaintiff ag-eed to sell cotton “ To be delivered at the 
seller’s option in August or Septembe-, 1854.” The plaintiff gave notice that the 
cotton was ready in August, but he failed to deliver according to the notice and 
tendered the goods in September. ‘The defendant decHned to take delivery and 
contended that the seller having exercised the option the contract became one 
for delivery in August, and that it was broken by failure to deliver the goods in 
that month. This plea was accepted and the action was dismissed. This decision 
is directly in favour of the appellants. But the responcent relies on the discussion 
of this case in Borrowman v. Free®, In that case the plaintiff agreed to sell “ cargo 
of mixed American maize ” as per bills of lading by date between the 15th of May 
and goth of June, 1877. A tender mace ofthe cargo by ine seller was rejected by the 
purchaser for reasons which were held to be valid. Then the seller again delivered 
another cargo within the period mentiored in the centract. This was rejected 
by the defendant on the ground that tie plaintiff was not entitled to. make a fresh 
tender. In an action for damages for non-acceptance the Court held that the plaintiff 
was entitled to tender the goods in accordance with the contract at any time within 
the period fixed and the fect that he made an ineffectual tender earlier did not 
prevent him from making a proper tend=r in time. The defendant appears to 
have argued that if the seller was boucd Ly his election when he has the option to 
fix the time for delivery, as was held m Gach v. Lees, be was likewise bound by the 
‘tender once made and if that was nct proper there was a breach of the contract. 
‘Referring to this case Bramwell, L.J-, remarked : * 


“ The defendants have reliec in Gath v. Les}, but the decision is distinguishable. In that case 
cotton was to be delivered at seller’s ‘ opticn in August or September, 1864’. The seller elected 
to exercise the option in August and notice that it would be s exercised was accepted by the 

- buyers. The seller had the right to exercis= that option ; but in this case the plaintiff exercised 
- their option in an improper manner.” : 


‘Brett, L.J., however observed “ Gath +. Lees! was not decided upon the doctrine of 
election, but:upon the ground that me defendants, having acted upon the noticé 
_of. the plaintiff, had alterec their postion for the worse.” But it is not clear from 
the report of the case in Gath v. Leest, that this is the basis of the decision. .Mr. 
. Mellish argued on behalf oz the seller that 


“The plaintiff having the whole of the two months for the delivery ofthe cotton, does- the 

circumstance of his having given the defendant nctice that he was ready.to deliver it in, August, 

_and having fa led to do so, abso_ve the defeadant from his contract? [Martin,B.: Your cons- 
_ truction gives no meaning to the wards ‘ at :eller’s option ’.”"] p 


Lush on behalf of the purchaser contended 


É “When the plaintiff exercised his opcion and gave notice that the cotton was ready for 
delivery on a certain.day in August, the œntract. became a contract to deliver in August.” 


1 
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“[Martin, B.: The seller could aot:give two notices. When the notice was given the buyer was 
bound to be ready with the mor=y, which he might have had difficulty in getting, then is the 
seller ope ‘I will nor deliver the -otton according to my-notice, but will put yon off until next 
month.’]” ; 

The headnote in the report tha- the plaintiff having exercised the option was bound 
to deliver the cotton in August appears to be correct. Cotton, L.J., after observing 
that “ if there had been an elestion within the terms of the contract it would have 
been binding on the defendans,” distinguished Gath v. Leest, as a case where the 
other party had altered his pcsition by acting on the notice of the plaintiff and 
entering into sub-contracts; end that it was an equitable defence. It was not 
suggested in Borrowman v. Free, that if the notice had not been accepted by the 
purchaser in Gath v. Lees}, the seller would not have been bound to give delivery 
in August, or that he would heve been ‘entitled to tender the goods in September. 
There was no term giving ar option for fixing a date for performance in Borrowman 
v. Free? and no decision was gi~en as to the effect of the exercise of such an option ` 
where there was such a term. In Leake on “ Law of Contracts” this decision is 
cited as authority for the position that “a tender of goods not answering the des- 
cription is not a final breach f the contract as the seller may still tender other 
goods answering the contrac: before the time of completion has elapsed.” Writing 
on the effect of a term in a zoatract conferring on either side an option to fix the 
date of performance, the same learned author writes as follows : 

“ An election once made is final and irrevocable, according to the maxim guod semel placuit in 
electionibus amplius displicere non potest.” 

The decision in Gath v. Læs} is one of the authorities cited in support of this 
proposition. In Benjamin on “ Sale” the effect of these two decisions is thus 
stated : 

“It is submitted that in Gath v. Les!, the seller, having duly made and communicated his choice, 

was hound by it, unless the buyer Ainself had dissented ; and that in Borrowman v. Free?, the buyer’s 
objection would have given the selier a locus penitentiae even if his first tender had been valid.” 
It may be added that in the present case we are not concerned with a promisor 
who having made an ineffectual tender wants to make a proper tender but a promisor 
who having made a proper tender affirms it and bases his claim for damages on it. 
No authority has been cited that on these facts it is open to the promisee to insist 
that the tender is not final. “he decision in Borrowman v. Free? is no authority 
for it and the observations of Cotton, L.J., quoted above are against it. The 
decision in Phulchand Fatehchaad v. Jugal Kishore Gulab Singh? is similar to the one in 
Borrowman v. Free*. 


The plaintiff had agreed .o deliver the goods by 10th October, 1918. On 
3rd October, 1918, he wrote to zhe defendant to take delivery on certain conditions, 
which he had no right to impose and so the tender was not proper. On roth 
October, 1918, a proper and ar unconditional tender was made but the defendant 
declined to accept it. It wzs contended on his behalf that the plaintiff had 
broken the contract on 3rd October, 1918, when he made an improper tendeér. 
This objection was overruled and it was held that the improper tender made 
on grd October, 1918, was no Lar to the plaintiff making a proper tender in time. 
‘This decision again does no: teuch the point now under discussion. 


In the result both the defences raised by the respondent, namely, that there 
-was no proper tender of goods on 2nd August, 1943, and that the contract was 
kept alive on 15th August, 1045 must be overruled. The appellant will, therefore, 
be entitled to damages for breach of the contract, Ex. P-1, and the advance of 
Rs. 1,100 paid will go in redaction of the same. The appeals are accordingly `’ 
allowed and the decrees of the District Court of Mathurai in A. S. Nos. 294 and 295 
of 1944 are restored with cost. throughout. Advocate’s fee one set both in the 
second appeals and in these appeals. 


K.S. Dea Appeals allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. JUSTICE SATYANARAYANA Rao AND Ma. Justice RAJAGOPALAN. 


P. L. SP. NK. Nagappa Chettiar- i ` i Appellant* 
v. . A 

Veeyares & Co., by its sole proprietor, NL. VR. VR. Veerappa 
Chettiar i .. Respondent, 


Contract Act (IX of 1872), section 23—Scope—Budla contracts in respect of shares between ‘private parlies— 
Af illegal or void as opposed to public pclicy hv reason of the provisions of rulz 94-C of the Defence of India Rules 
(1939) in force at the time the contracts were enterec into. ` 


The provisions of rule 94-C of the Defence =f India Rules (1939) did not prohibit budla contracts 
in respect of shares. . The rule prohibited the autnorities of the Stock Exchange form affording facilities 
‘to its members for entering into budla contract or fcr settling such contracts. The prohibition and 
the penal clauses applied only to the stock exchanges strictly. Possikly it was not considered neces- 
sary by those who enacted rule 94-C of the De&nce cf India Rules tc penalise gambling in shares by 
forward or budla contracts so long as facilities for suzh gambling were penalised. Accordingly rule 
394-C does not furnish any basis for the contendon that a budla con-ract was by itself illegal. Nor 
as there any basis in rule 94-C for tke contentior that such a contrac: is opposed to public policy. 


Rule 94-C of the Defence of India Rules does rot bar the enforcement of rights and liabilities 
under such contracts by a Court. i 


Though the rules of the Stock Exchange: (framed in accordance with rule g4-C, Defence of 
India Rules) prohibited anything Sut ready ŒHver7 contracts thereby prohibiting budla contracts 
and carry over, the rules do not prohibit any s-ttlement between the two contracting parties so long 
as that settlement was without recourse to the Stock Exchange itself Nor is there anything in the 
Rules of the Stock Exchange or in rule g4-C of the Defence of India Rules prohibiting a fresh 
contract betwcen the parties. : 

. . $ . 

Appeal against the judgrrent and dzcreeof the Court >f the Subordinate Judge, 

Devakottai, dated and Februzry, 1948, -n OJS. No. 100 of 1946. i j 


G. Jagadisa Aiyar for Appellant. t 
P. Somasundaram and G. P. Jagadise Aiyar for Respondent. 


The Judgment of the Court was delivered by 


Rajagopalan, 7.—The proprietor of the dlaintiff firm described it as a firm of 
stock and share brokers. His place of business was Devakottah. In paragraph 4 
of his written statement the defendant contended that -he plaintiff was both a 
broker and a dealer in shares. The d2fendant did not challenge the correctness 
of the plaintiff’s description of the deferdant as a dealer ia shares. The defendant 
was also a resident of Devakottah. Both parties agreed that transactions between 
them in purchase and sale of shares commenced on 7th June, 1945. The plaintiff 
claimed that the transactions between Himself and the deendant formed the basis 
of an open, mutual and current account betwen them. ‘The plaintiff’s claim in the 
suit was for the amount due to him on an <éccount statec to the defendant. The 
learned Subordinate Judge decreed the slaintiff’s claim. The defendant appealed. 


Though the appeal was zgainst the decree as a whale, learned counsel for the 
appellant confined his arguments to four sets of transactions. He explained that 
the liability the plaintiff sought to enfarce cn the defendant under these four sets 
of transactions more than covered the amoant decreed. 


The genuineness of the contracts evidenced by Exs. B-1 to B-4 was not in 
dispute. Ex. B-1 was on 7th November, 1945, under which the defendant sold 
200 steel corporation shares et Rs. 36--1-o a share. The contract number was 
1031. Contract No. 1067 ev-denced by Ez. B-2 was on 13th November, 1945, 
for sale by the defendant of 190 more steel corporation shares, at the same price 
Rs, 36-11-0 a share. Under contract numbeż 1066, Ex. B-3, dated 13th November, 
1945, the defendant sold 100 Indian iror shares at Rs. 41-8-0 a share. The fourth 
contract, Ex. B-4, No. 1094, was on c4th November, 1345, for the sale by the 
defendant of 100 more Indian iron sharss at Rs. 42-9-0 a share. Ex. B-1 recorded 
that the delivery of the shares was subject tc the rules and usages of the Bombay 


aron 
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Stock Exchange. The date’ ‘cf the contract was 7th November, 1945, and .the 
date of settlement was shown in Ex. B-1 as 13th November, 1945. The other 
three contracts, Exs. B-2, B-3 znd B-4 were for delivery under the rules, etc., of the 
Calcutta Stock Exchange. Ncither the plaintiff nor the defendant was a member 
of either of the Stock Exchanges at Bombay and at Calcutta. 


It was common ground ‘egain that before September, 1943, the rules of the 
Bombay Stock Exchange provided for budla contracts, i.e., forward contracts 
in shares, while the Calcutta Stock Exchange provided only for ready delivery 
contracts. But in 1945-46 nether the Bombay nor the Calcutta Stock Exchange 
rules provided for budla contmacts. The rules of both the Stock Exchanges were 
in accordance with rule 94-C of the Defence of India Rules, which was in force 
between the 24th September. 1943 and goth September, 1946. The Bombay, 
Calcutta and Madras Stock: =xchanges, which framed the rules consistent with 
rule 94-C of the Defence of India Rules, provided only for ready delivery contracts. 


The plaintiff’s claim as formulated in paragraphs 4, 5 and 6 of the plaint 
was as follows: ` : 


“ce 


4. It is the usual course cf brsiness of the plaintiff to be employed by his several constituents 
as broker to effect purchases and séles of shares on their behalf they agreeing and undertaking to 
indemnify the plaintiff against the li_hility to be incurred by him in the course of such sales and pur- 
chases on their behalf according to the practices and usages incidental in the said line of business and 
to pay the plaintiff such amounts as 1e may employ in respect of the orders to him by the constituents 
or for which they may render therselves liable together with interest thereon and commission at 
the agreed rate and to open as directy flowing from such employment a running account of dealings 
with such constituents debiting and -rediting the several amounts in the account against such consti- 
tuents which may arise in the course f such employment .. . . . . . Jnter alia it is necessarily incidental 
in the course of such business to credit or debit as the case may be, customary ‘carry over’ charges 
Pre ee ee as well as to buy or sellout shares on behalf of the constituents by way of covering their 
orders, at the discretion of the said roker after previous demand, to fulfil their orders according to 
their tenor and after carrying over n accordance with trade usage for such time at their discretion 
as may be thought necessary to enaLle the constituents to fulfil such orders. 


5. In accordance with the sal usual course of business and subject to the incidents of trade 


usage and undertaking in the manrer aforesaid, the defendant employed the plaintiff as broker 
to effect purchases and sales of shares on his behalf under his order on and from 7th June, 1945, at 
Devakottai. Consequently a mutual open and current account of dealings was opened for him 
in the ledger folio kept by the plaimiff..... The defendant has been also advised from time to 
time of the several transactions anc entries regularly and promptly in the course of business made 
in accordance with the orders and requests of the defendant from time to time. Statements of accounts 
also have been furnished from thme-to time to him. 


6. On grd April, 1946, the: =xcess debit in dealings on account as on that date came to 
Rs. 7,356-10-0. A letter of demand was communicated on that date to the defendant calling upon 
him to pay that amount and also © deliver the 200 Indian irons and 300 steels which he had not 
delivered till then in spite of time beng granted to him at his request. The defendant did not comply 
with the same.’ Consequently an mth April, 1946, 200 Indian irons and goo steels were ‘ brought 
in’ in the usual course of business ir the market and the accounts were closed... e”? : 
The history of the four sets cf transactions commencing with Ex. B-1 to Ex. B-4 
was explained during: the trāl. The plaintiff’s case was that the two contracts 
Exs. B-1 and B-2 were carried over on 15th December, 1945, under contract No. 
.1262, with the price of the 30% steel shares at Rs. 44 a share, as against the original 
price of Rs. 36-11-0 a share. The next carry over was on goth February, 1946, 
under contract No. 1557 witE the price of Rs. 46-0-6 per share. This was again 
‘carried over on 11th March, 1346, under contract No. 1603 at Rs. 54 a share. The 
final carry over was on 12tk April, 1946, under contract No. 26 with the price 
of Rs. 52-12-0 a share. This was less than the contract price of Rs. 54 which was 
‘the market rate on 11th Mach, 1946, and the defendant was credited with the 
‘difference. On the earlier oczasions, he was debited with the differences. Virtually 
the oe ’s claim was for the difference between the Rs. 36-11-0 and Rs. 52-12-0 
a share. 


Exs. B-3 and B-4, the plaintiff claimed, were carried over on 15th December, 
1945, under contract No. 1253 at Rs. 50 for each of the 200 Indian irons dealt 
with under Exs. B-3 and B-4- This was carried over on 1st February, 1946, under 
contract No, 1515 and agair on 29nd February, 1946, under contract No, 1554. 
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On 11th March, 1946, it was again carried over under contract No. 1605 at Rs. 59 
a share. On each of these dates, the defendant was debited with the differences 
between the rates of the previous contract and the next contract. The final carry 
over was on 12th April; rg46, under contract No. 25. :The price had fallen by 
then to Rs. 57-10-0 and the defendart wes credited with the difference between 
Rs. 59 and Rs. 57-10-0 a share. f 


-The defence, as reiterated by learneč counsel for the appellant during his 
arguments before us, was (1) neither ander any of the contracts Exs. B-1 to B-4 
nor at any time thereafter had the pleintif a right to carry over, (2) even if such 
a contract could be spelled out, it was i legal and unenforceable in law, and (3) since 
the plaintiff’s claim was that of a broker, based on a right to indemnity, in the absence 
of proof of loss sustained by the plaintiF, he was not entitled to recover anything. 


In Halsbury’s Laws of England (Hailsham Edn.), Vol. 31, page 581, para- 
graph 797, the learned author explained the scope of carry over. He observed : 


“ Carry over’ or ‘ continuation ’ consist: of two operations, namely : 


(1) a re-purchase for the current accouat of zecurities sold for that account (or conversely a 
re-sale of securities bought) effected in order to clese an existing bargain ; and (2) a new sale or 
purchase, as the case may be, for the new acccunt.”” 


In paragraph 840, it was further explained thus ; 


“ Continuation or carrying over is in forr and =n Jaw-a sale and re-purchase, or a purchase and 
re-sale, as the case may be. It is a new contract ard not merely getting further time for the perfor- 
y be. y getting P 
mance of the old contract. 


Much the same was said at greater lenzth in the Laws of Stock Exchange, Schwabe 
and Branson, 2nd Ed., pages 66 and 67. Winding up the discussion, the learned 
authors pointed out : : 

“ The result of these two operations is that the bargain is closed and a new one is opened for 
the ensuing account at the price fixed.” ` 

In re Overweg : Haas v. Durant?, furnished the authority for the statement in 
paragraph 816 at page 589 of Vol. 31 cf Ha sbury’s Laws of England : 

‘© In the absence of instructions todo so, = broker has no authority to carry over’ his client’s 
bargains.” : ; : 
The learned authors proceed further = 

“ Such instructions will not be implied from the fact that a client who has purchased does not 


provide money by account day with which to take up the securities tought ; but an authority to carry 
over may be implied from instructions to do so given = respect of a previous account and not revoked.’» 


The fight of carry over that the plaintiff claimed in this case was explained by him 
as P.W. 1: ; 


- Delivery must be made to me in time. ..... In default carry over charge must be paid in 
addition to delivery. In default it will autorcaticaly be carried over to the next settlement. Iwill 
carry over so long as I find it convenient. Thea I wculd give notice to say that if delivery is not made 
within a particular time, I would cover tke transaction. In case of default I would buy in the 
market and fulfil the contract..... It wes expressly agreed between us that the business should 
be done according to the trade usage as spoken to by me now.” a 
From the history of the transactions furnished in the earlier paragraphs, it should 
be clear that the carry over was not on ezch of the settlement dates following the 
original contracts Exs. B-1 zo B-4, but on dates chosen by the plaintiff. Such a‘ 
usage or’a right based on such a usage has to be negatived even on the basis of the 
evidence of P.W. 4, who represented a firm of stock brokers at Madras, and who 
was examined as an expert witness. P.W. 4 stated: 

“The business with our clients is adjusted cither by giving delivery or taking delivery as the 
case may be, or otherwise carrying over the octstanding transactions to the next weekly settle- 
ments or delivery dates. I mean by carrying over the following : if there is a sale by a particular 
client the sale is bought back for the same seztlement at the board rate fixed for that settlement and 
a sale note given for the next settlement, leaving a difference between the bought and sale rates 


representing the carry over charges. We are carrying forward the same transactions. The carry 
over charges represent the difference between_the purchase or sale or the current settlement and the 
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‘Gorréspondiig sale or purchase for zhe next settlement. The carry over charge may be either a debit 
or a credit. In adopting the cary -yer charges we adopt the procedure followed by the Bombay 
brokers.” ani 

Even P.W. 1’s evidence extraced above would support the claim of P.W. 4, that 
the right to carry over must be exercised on the ensuing settlement date. 


_, It should be remembered that only the rules of the Bombay Stock Exchange 
permitted ‘carry over, and that too was before September, 1943. —Between 1945 
and -1946, neither Bombay nor Calcutta Stock Exchange permitted carry over in 
the rules framed by them. i : 

It is not really necessary :n this case to refer to the rules and usages of the 
Calcutta or Bombay Stock =xchange to determine the real nature of the trans- 
actions between the plaintiff ard the defendant, the real basis of the liability which: 
the plaintiff seeks to enforcein this suit. Whether the plaintiff had an automatic 
right to carry over at his corvenience need not arise for decision at all in this case. 
Whether on each of the occas:ors subsequent to Exs. B-1 to B-4, i.e., when, according 
to the plaintiff, the contracts bearing Nos. 1262, 1557, 1603 and 26 (with reference 
‘to Exs. B-r and B-2) and tke: -ontract Nos. 1263, 1515, 1554, 1605 and 25 (i.e. 
with reference to. Exs. B-3 ard B-4) were entered into there was a fresh contract 
between the plaintiff and the cefendant, arid whether. each of those contracts was 
enforceable would be the rea: pints for determination at this stage. To illustrate : 
the plaintiff’s case was that Fes B-r and B-2 were carried over to contract No. 1262 
.on 15th December, 1945. ‘Tae effect of contract No. 1262 was that the defendant’s 
lability under Exs. B-1 and B-z was ascertained on 15th December, 1945; he had 
to pay the difference betweea Rs. 36-11-0 and Rs. 44 a share, which latter figure 
represented the market price © the shares on 15th December, 1945. There was 
- a fresh sale on 15th December, 1945. If that was the scope of contract No. 1262, 
was such a contract accepte >y both the plaintiff and the defendant, and was 
such a contract enforceable ar- the questions. In other words, was the basis of 
the defendant’s liability a tniateral act of the plaintiff or a bilateral contract 

between the plaintiff and tne defendant? If contract No. 1262 evidenced a 
bilateral. agreement which both the plaintiff and the defendant accepted, the 
question whether Ex. B-1 or Ex. B-2, or both provided for a carry over exercised. 
by the plaintiff by his unilatera_ act need not be considered at all. 


, _ It was common ground -h:t Exs. B-1 to B-4 represented contracts concluded 
between the plaintiff and the d-fendant. Exs. B-1 to B-4 were styled memoranda ` 
‘of confirmation.. They were sent by the plaintiff to the defendant. It was the 
acceptarice ‘of each of these nemorandam of confirmation that marked the con- 
clusion of each of those contacts. eos 


ce’ The procedure-adopted by the plaintiff and the defendant in the course of 
their dealings can be gathered from the evidence on record. We have already 
pointed out that, though before September, 1943, the Bombay Stock Exchange rules 
permitted carry over, in 1945-c6 neither of the stock exchanges permitted carry 
over transactions by their rules. Ex. A-4 showed that even prior to 7th November, 
1945, #.¢., even before the date-of Ex. B-1, there were carry over transactions between 
the plaintiff and the defendant No doubt, the receipt of Ex. ‘A-4 was.denied 
by the defendant, but we ag-ee with the learned Subordinate Judge in rejecting 
that denial as untrue. Apar tom these transactions being consistent with the 
procedure followed with refececce to Exs. B-1 to B-4 also, nothing very much 
really turns on the transactions prior to the date of Ex. B-r. 


. Either on the basis of standing or specific instructions, the plaintiff bought 
or sold shares for the defendaat. That was followed up by the despatch of confir- 
mation memoranda by this -laitiff which also gave the number of the contract 
for each transaction. These memoranda of confirmation were prepared in dupli- 
cate. . The carbon copies were ir bound books kept by the plaintiff. The original 
confirmation memorandum was despatched to the defendant. Exs. A-30 to A-43 
were filed by the plaintiff as scme of the books containing the carbon copies of 
memoranda of confirmations zert to his constituents.. including the defendant, 
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‘Since both the plaintiff and the defendant were residents of Devakottai, the despatch 
‘of those memoranda of confirmatidn'as also the despatch of other letters to the 
defendant were by local delivery. The >laintiff’s servant delivered the letters 
ito: a clerk or servant of thé defendant anc obtained the signature of the latter in 
the “ local delivery book ” of the plaintiff. Exs. A-8 ard A-9 were put in evidence 
‘as two such local delivery books of -zhe plaintiff. Contemporaneously with the 
despatch of the memorandum of conZirmetion, the pkintiff recorded the details 
of the transaction in his day book and ledger. Exs. A-1 and A-2 were the ledger 
pages of the defendant in the plainttff’s accounts; Ex. A-3 was the day book. 
Normally, one should expect the defendart to make corresponding entries in his 
books of account. That he did so was what the plaintif claimed. The defendant 
denied that he maintained any accourts of his own. ‘Ve shall revert to this later. 
In addition to the making of entries in bis bcoks of account, the plaintiff periodically 
sent to the defendant statements of accounts ; Exs. = =o A-7, the plaintiff claimed 
were such statements of accounts. 


Apart from the fact that the defendant <dmitted ihe genuineness of the contracts 
evidenced by Exs. B-1 to B-4 those. contracts, the evicence showed, conformed to 
the procedure outlined above. The carbon copies cf the contract Nos. 1031 
(Ex. B-1), 1067 (Ex. B-2), :066 (Ex. B-3) and 1094 (Ex. B-4) were to be found 
in the books for the relevant period. That Exs. B-1 to B-4 were despatched on 
their respective dates and that they were deivered to the defendant were evidenced 
‘by the entries in the local delivery bcok Ex. A-g. Karuppiah acknowledged the 
receipt of Ex: B-1, and Ramanathan acknowledged the receipt of Exs. B-2, B-3 
and B-4. These transzc‘tions were shown in the ledger and day book of the plaintiff. 
They: were. also shown in the statement o? account, Ex. A-6, which the plaintiff 
swore he despatched to tke defendent. The defencant denied the receipt of 
Ex. A-6 but Ex. A-9, showed that Karuppiah acknovledged receipt of Ex. A-6. 
Further, there was also Ex. A-102, which the plainuff claimed was an extract 
from the defendant's accounts sent tc the plaintiff. P.W. 3 swore that he was in 
the service of the defendant and that ae prepared Ex. 4-102 and Ex. A-103. from 
‘the defendant’s books unde- the directions of the defendant. We see no reason 
to differ from the learned Subordinate Judg -, who accepted the evidence of P.W. 3. 


The plaintiff’s case was that the confrmation memoranda of the subsequent 
‘contracts, t.e., 1262, 1557, 1603 and 26 and 1267,-15°5 1554, 1605 and 25 were 
despatched in the usual course of business to the defencant. The defendant swore 
that he did not receive any of these m2moranda of confirmation. If the defendant 
received every one of these memoranda of confirmatior, and he did not repudiate 
them, that would be proof of the defendant’s acceptance of those contracts. That 
was thé course of conduct ketween the paties when tke prior contracts including 
Exs. B-1 to B-4 were accepted. 


The plaintiff as P.W. = swore tc the despatch of those panoada of con- 
firmation on their respective dates. His evidence was corroborated by the entries 
contemporaneously made in the books maintained by the plaintiff in the regular 
course of business. Every one of these memoranda of cnfirmation with the corres- 
ponding contract number wes to be-fovnd in the books containing the carbon copies 
of the confirmation memoranda. That these memoranda were delivered from 
time to time to a clerk of the defendant was proved by Ex. A-9. Karuppiah or 
Ramanathan was the person who acsnowledged receipt of these papers. These, 
transactions were included in the day boozs and ledgers of the plaintiff, and also 
in the statements of accounts, Exs. A-4 to A-7 that he swore he despatched to the 
defendant. ` 


The defendant denied everything. We agree with the learned Subordinate 
Judge who held that no credence could be attached to the testimony of the defendant. 
It was quite clear that the defendant mus- have main-zined account books of his 
own. He did not produce them. H> denied he maimtained any account books 
of his own transactions. He pleaded that the only account book he maintained 
was Ex. B-21, which inclyded ọnly- the transactions -n which his wife’s .monies~ 
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were involved, though the d€exdant admitted that some of the transactions stood 
in his own name. The claim, that the defendant did not maintain any accounts 
of his own, was falsified by ʻe evidence of P.W. 3, and by the production of 
Ex. A-102 and Ex. A-103, <xcacts from the defendant’s accounts, which P.W. 3 
swore he had prepared unde- structions from the defendant. As we have already 
pointed out, we see no reasar to differ from the learned Subordinate Judge who 
_ accepted the evidence of P.VWV.3. From his failure to produce the accounts which 
the defendant was proved tc kave maintained, the learned Subordinate Judge was 
right in drawing every inference adverse to the truth of the defendant’s testimony. 
The defendant admitted thac =amanathan was in his service till the end of 1945. 
But he denied that Karuppia’ vas ever in his service. P.W. 3 stated that Karuppiah 
was in the service of the defendant till the end of September, 1945. Even that 
does not appear to be qui:e correct, because Karuppiah acknowledged receipt 
of Ex. A.6 on 26th Februer> 1946. There was no particular reason why the 
plaintiff should have singled out Karuppiah for acknowledging this document 
alone if Karuppiah was not hen in the service of the defendant. The genuineness 
of the acknowledgments reo-ded by Ramanathan on behalf of the defendant in 
Exs. A-8 and A-9 was aburdently established. It was Karuppiah who acknow- 
ledged receipt of Ex. B-r1. f 
There was this ample evHence to prove the plaintiff’s case, that each of the 
contracts that followed Exs. 3-2 to B-4, was accepted then and there by the defend- 
ant. He never repudiated ary of them till after the receipt of the plaintiff’s notice. 


We have already referred zo the implications of the acceptance by the defendant 
of each of the contracts subsequent to Exs. B-1 to B-4. On eachoccasion the liability 
of the parties to the previous contract was determined and accepted. On each 
occasion there was a fresh contract for the delivery of shares. It should be 
remembered that the fresh conzract was not for the delivery of the identical shares 
of the previous contract but < fresh contract for the delivery of a similar number 
of shares. 


Learned counsel for the appellant contended that the confirmation memoranda 
did not constitute evidence of fresh contracts, but that they evidenced only an 
exercise of the right to carry-over, which right was not conferred by any of the 
original contracts, Exs. B-1 te B-4 under their terms. We are unable to accept 
this contention. The cours 2f transactions between the parties, to which we 
have referred in detail above, sven independent of the very essence of a carry over, 
clearly indicated that on eaca cccasion when a confirmation memorandum was sent 
by the plaintiff to the defendant, acceptance of that memorandum marked the 
conclusion of a fresh contrat : 
Were any of these contests unenforceable in law is the next point for con- 
sideration. ; 
Learned counsel for t= appellant urged that budla contracts were illega 
and unenforceable. Ex facie ne documents even Exs. B-1 to B-4 did not profess 
to be budla contracts. No dcubt, Ex. B-1 showed that the contract was governed 
by the rules of the Bombay Sick Exchange, and the date of settlement was shown 
as 13th November, 1945 ; ku: by then even the Bombay Stock exchange did not 
allow for budla contracts. [hrs each of the contracts, Exs. B-1 to B-4 were ex facie 
only ready delivery contracs. That the settlements were not effected between 
_ the plaintiff and the defendaat on the due settlement dates fixed by the rules of the 
Bombay or Calcutta Stock E=ctange but were effected long after does not make the 
contracts themselves, Exs. E-r to B-4 any the less ready delivery contracts. So 
the question, whether budl< contracts were illegal and unenforceable, does not 
really arise for determination in this case. Each of the contracts between the 
plaintiff and the defendant wes for ready delivery. 


Even if we assume that dsspite the tenor of the memoranda of confirmation 
evidencing the contracts, in stbstance, each of the contracts was not for ready 
delivery but for budla, we skozid hold that none of the contracts was unenforceable 

-in law. Section 23 of the naan Contract Act runs ; ; en: 


sar 
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“ The consideration or object of an agreernent is lawful, unless— 
It is forbidden by law ; or : 
is of such a nature, that, if permitted, it weuld: defeat the provishns of any law ; or 


| 


is fraudulent ; or` i 
involves or implies injury to tke person or property of another ; or 
the Court regards it as immoral, or oppos-d to public policy. 
In each of these cases, the consideration o~ object of an agreem=nt is said to be unlawful. Every 
agreement of which the object or consideratica is walawful is void.> 
The contention, that budla contracts were illegal nd therefore came within 
the scope of section 23 of the Contract Act, was based an rule 94-C of the Defence 
of India Rules. Rule 94-C (1) contained the definiticns including the definition’ 
of budla. Rule 94-C (2) ran: 
“No stock exchange shall, afer the 24th September, 1943, pamit or afford facilities for— 
(a) the transaction of bucla ; f 
(b) the making of any contract other than a ready delivery contract ; or 


(c) the carrying out or settlement of any budla transaction oz any contract other than a ready 
delivery contract.” 


Sub-section (3) of rule 94-C ran: 


“ Any director, manager, secretary or otaer oficer of a Stock Exchange who contravenes any 
of the provisions of this rule shall be punishabE ......- aa 

The provisions of rule 94-C of th= Defence of India Rules did not specifically 
prohibit budla contracts as such. The rule’ prohibited the authorities of the Stock 
Exchange from affording facilities to is members for ertering into budla contracts 
or for settling such contracts. The prchibition and the renal clauses applied only to 
the stock exchanges. Penal provisions of any statutory rule must of course be construed 
strictly. Possibly, it was no: considered necessary by tose who enacted rule 94-G 
of the Defence of India Rules to penalise gambling in shares by forward or budla 
contracts so long as facilities for such gambling were penalised. It is not however 
necessary to consider what prompted such legislation. What we have to consider 
is the effect of the statutory rule, rule 94-C, as it stands. As we have said before, 
rule 94-C in terms did not prohibit bidla contracts, na” did it penalise the parties 
themselves who entered inte such bud_a contracts. Ru = 94-C in our opinion, does 
not furnish any basis for an argument. that a budla cor=ract was by itself illegal. 


The next question is, ir view of rale 94-G of the Defence of India Rules, were 
budla contracts opposed te public policy. and as suck did they come within the 
scope of section 23 of the Contract Act. It should be -emembered that rule 94-G 
of the Defence of India Rules was in rce only for a peciod of three years between 
September, 1943 and September, 1c46.. Budla contzacts with a right to carry 
over were known and accepted by many stock excharzes including the Bombay 
Stock Exchange. No instance has been Erought to our notice where before 1943, 
a right to enforce a budla contract, i.:., a right to carry over, was negatived on the 
‘ground that such a contract was oppcsed to public pol=y. If, as we have already 
pointed out, rule 94-C of the Defence of India Rules did not make the contract 
itself illegal, but only made it illegal Jor the stock exckange to afford facilities for 
entering into such a contract or settliag the claims on the basis of such a contract, 
we fail to see any real basis in rule g<-C for an argument that such a contract was 
opposed to public policy. 
Rule 94-C of the Defence of India Rules, in our opmion, is not enough to bring 
within the scope of section 23 of the Contract Act any contract for budla or carry 
over. Rule 94-C of the Defence of Indie Rules does not bar the enforcement of 
rights and liabilities under such cont-acts by a Court. No doubt, it was.common 
ound that the stock exchanges all over India framed rales to accord with rule 94-C 
of the Defence of India Rules. The rules of the Madras Stock Exchange during 
the’relevant period—and -he rules of the other stock exchanges were similar to 
these—ran ; i ao? f tie a, 
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“ Read the Defence of India Zul: No. 94-C published by the Government of India coming into 
force from the 24th September, rez. 


1. Resolved, that notwithstandirg the existing rules of the Association to the contrary :, 
(a) allt ransactions shall be dæ eby Members for Ready Delivery and the terms ‘Ready Delivery’ 


be mentioned in all contracts passed by the Members of the Association ; on no other terms shall 
members be allowed to do business ; 2 


(B) anaana 


(c) Members shall not accept kevalas between themselves or from non-members in respect of 
deliveries to be made under ‘ Ready Delivery ’ contracts mentioned in para (a) above; this however 
shall not preclude members from accepting delivery instructions from clients.” 


The rules of the stock exchanges subsequent to September, 1943, no doubt pro- 
hibited anything but ready delivery contracts. But it was not these rules that 
made budla contracts providing for carry over illegal ; nor could it be urged on the 
basis of the rules of the stock exchange that a budla contract was opposed to 
public policy. As we have zlready pointed out, if rule g4-C of the Defence of . 
India Rules itself did not make = budla contract as such illegal or opposed to public 
policy, rules of the stock «xchange framed to conform to rule 94-C of the Defence 
of India Rules could not be cpposed to public policy. Besides, it should be fairly 
obvious that the rules of the sock exchanges were modified subsequent to 24th’ 
Septemher, 1943, only to giv> effect to rule g4-C of the Defence of India Rules, 
which laid certain obligations ar the stock exchanges and their officers. No doubt 
the plaintiff was not a member of any stock exchange, but then the contracts he 
entered into with the defendant were made subject to the rules of the Bombay or 
Calcutta Stock Exchange. 


Though the rules of the Stack Exchange prohibited anything but ready delivery 
contracts, thereby prohibiting budla contracts and carry over, we are unable to 
construe the rules as prohikithg any settlement between the two contracting 
parties so long as that settlement was without recourse to the stock exchange 
itself. Nor are we able to see anything in the rules of the stock exchange or in 
rule 94-C of the Defence of Ina Rules prohibiting a fresh contract between the 
parties; a contract not prohibited either by law or by the rules of the stock exchange. 


Learned counsel for the 2>pellant invjted our attention to an unreported 
decision of Mack, J., in C. S. Ma. 226 of 1945, etc. With all respect to that learned 
Judge, we find ourselves unzbie to follow his reasoning. That decision, we are 
informed, is the subject-matter cf an Original Side Appeal, and we have therefore 
refrained from considering in dstail the reasons given by that learned Judge for 
holding that a budla contract fll within the scope of section 23 of the Contract . 
Act and was unenforceable, =f the contract was entered into during the period 
rule 94-C of the Defence of xc Rules was in force. 


The unreported decision ct Rajamannar, C.J., and Panchapakesa Aiyar, J., 
in O. S. A. No. 4 of 1948 wee also referred to during the course of the arguments 
before us. But that dealt with a case of an extension of time and it afforded no 
direct authority for a decisior of the question, whether a contract to carry over 
entered into between 1945 and. 1946 was unenforceable. 


Our finding is that each of the contracts subsequent to Exs. B-t to B-4, i.e., 
contracts Nos. 1262, 1557, 1693 and 26 and 1266, 1515, 1554, 1605 and 25 was 
true and that each of the con-r=cts was enforceable. 


The only other contention œ the learned counsel for the appellant that remains 
to be disposed of is that in the atsence of proof of any loss sustained by the plaintiff 
he was not entitled to any Gemeges ; he was only a broker, and the claim in the- 
suit was really based on a night to indemnity. In analysing the transactions 
between the parties we have a_ready pointed out that at the. date of each contract, 
there was a determination of the liability under the previous contract and a fresh 
contract to sell, z.¢., to sell for ready delivery. After the last of those contracts 25 
and 26, the plaintiff proved ke bought in shares to cover the contracts that had 
been entered into by the defendant. Though there was reference to a-right to 


Il] . RANGANATHAN J. M.E.T..(1904) LTD. (Sufaa Rao, 7.). 805 


indemnity in the plaint, the real natare cf the transactions between the parties, 
in our view, was to ascertain the liabi ity cf the parties at each stage. That itself 
was accepted by both the parties and that led to a fresh contract at each stage. 


The appeal fails and is dismissec with costs. ; 
K.S. =— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR., Justice SUBBA RAO. 


M. K. Ranganathan and others .. Appellanis* 
Ue 7 
The Madras Electric Tramways (1g0~) Ltd., and ancther .. Respondents, 


Industrial Disputes (Appellate Tribunal) Act (XLVII of 1950), secn 7 (a)—Furisdiction of Appellate 
Tribunal to interfere with decision of the Industrial Taibunal—Furisdiction of Mad.as High Court to issue writ of 


certiorari to the Appellate Tribunal ct Bomsay. 


On a reference by the Government of a cispute between the workers and the management in 
respect of the reinstatement of th= workers, the Izdustrial Tribural held that on luoking at the 
entire picture of events that thouga the worke-s indulged in an illegal strike for which the manage- 
ment could have taken reasonable and appropriate action there wes no ground to visit them with 
the punishment of dismissal. On appeal by :he management, the Labour Appellate Tribunal of 
India at Bombay allowed the appeal. An applicati-n for ihe ssue of a writ of a certiorari 10 quash 
that order filed in the Bombay Eigh Court was Gsmissed on appeal on the ground of want of 
jurisdiction. On an application, -hen fied ic the Madras High “ourt for the issue of a writ of 
certiorari. 


Held :—(i) Though a writ of certiorari wil not ordinarily issue if there is another effective 
remedy, the residuary power of the Supreme Court of India to gant special leave (against the 
decision of the Bomoay Higa Court) cannot k= such, for apart fran the fact that there is no right 
of appeal the granting of a special leave is witain th= discretion of the Supreme Court which is not 
likely to grant such leave ualess there are extraordinery circumstances. 

(#) The Madras High Court kas jurisdictien to issue a writ of cutiorari to the Appellate Tribunal 
at Bombay, as such jurisaiction does not depend upon the location of 2 Tribunal but upon the subject- 
matter and the parties to the dispu-e in regard -o whch the tribuna purports ta exercise jurisdiction. 
If the latter are within the territorial jurisdiction of the High Covzt, ihe tribunal must be deemed 
to have functioned within the High Court’s jurisdiction. besides, ue tribunal is itinerant and had 
held sittings and disposed of interlocutory appl&ations relating to thi: dispute at Madras, 


(iii) The order directing reinstatement coes not come under section 7 (6) of the Act and an 
appeal will therefore lie only if a substantial qu-stion of law arises ualer section 7 (a). The question 
ot law that arose on the finding of the [ndustr=al Tribunal was whether where there was no victimi- 
sation or unfair labour practice, a tribunal could having regard te all the circumstances interfere 
with the discretion of the management in dismissmg me labourers or the ground that the punishment 
was unduly harsh. The Industria. ‘{ribunal cid noz contravene tre principle and applied it tu the 
facts of the case and therefore the Appellate Tr-buna_ has no jurisdi> aon to entertain the appeal, 


(tv) When a Statute confers conditional juzisdicton on a Tribunal it cannot by wrongly deciding 
with regard to that condition clutch at juriscction which it has aot. ‘l'heecondition in this case 
whether there is a substantial queszion of law is not Dart of the issu to be decided by the Tribunal. 
It has preliminary jurisdiction to decide whether such 2 question exse to enable it to solve the question 
raised, but whetner such a question existed Cnlernng jurisdicuoa on the Appellate Tribunal is 
subject to the scrutiny of the rign Court, Wuen there 1s a lumutec right of appeal on a substantial 
question of law, if the Appellate Cribunal doe: not citter on tne question of law but goes into facts 
and interferes with the discretion of the [ndustr-al ‘'r-ounal the Ap,<=uate Tribunal will be clutching 
-at jurisdiction which the State has not conterrd on it. . 

(v) The decision of the Appellate Tribuna that in the absence-cf any violation of the principles 

of natural justice’ or victimisation or unfair labour practice on th: part of the management the 
Industrial ‘Tribunal cannot interfere with the discretion exercised bv the management in dismissing 
the employees unless it is apparent that the pun-shmert intlicted is uacduly excessive and it is apparent 
‘that the requirements of discipline and good conduct would not be srejudiced if a lesser punishment 
is awarded is not correct as the management cannot be equated t a domestic tribunal, and the 
Industrial Tribunal working in the reaim of crbitretion has the power to order reinstatement in 
appropriate cases. 

. Petition praying that in the circumstances stated in -ne affidavit filed therewith 
the High Court will be pleased to issue a wzit of certiorcri calling for the records 
of the Labour Appellate Tribunal of India, Bombay in Appeal (Bombay) No. 21 
of 1951 preferred to it against the awarc of the Second Irdustrial Tribunal, Madras, 


* Writ Petition No. 17 of 1982. | ; oe _  iath February, 1952, , 
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in Industrial Dispute No. 8 of 1950 and to quash the order of the said Appellate 
Tribunal, dated 4th June, 1951. Ps 


A. Ramachandran for Ree and Reddy for Petitioners. 
C. Doraiswami for King 2c Partridge for the First Respondent. 


V. P. Sarathi for the Goverament Pleader (P. Satyanarayana Raju) for the Second 
Respondent. 


The Court made the fillewing 


Orper.— This is an appLcation for issuing a writ of certiorari to quash the 
order of the Labour Appelac Tribunal of India at Bombay. The petitioners 
who are 46 in number were werkmen employed by the Madras Electric Tramways, 
Ltd. On the 17th of Febrtary, 1950, some of the workers met the Agent of the 
Company and discussed win him their disputes relating to bonus for the year 
1949, reinstatement of 13 —ischarged:men and the cancellation of fine on the 
motormen. After some dizcussion they dispersed. On the afternoon of goth 
February, a large number »f workers gathered near the entrance and passages 
leading to the Agents rocw The management contends that the adjourned 
meeting was fixed to take pl-ze on the 18th whereas the labourers stated that it was 
adjourned to goth. On the 2cth, the Agent refused to receive their representatives 
unless the five representative: vho met him on the 18th came again. ‘The labourers 
‘insisted upon two of their leders Ranganathan and Subramaniam to be members 
of the deputation. ` The Agent refused to meet them as they belonged to an associa- 
tion banned by the Governrert. In the evening the Agent asked them to disperse 
and even threatened to brizg in police help if they did not go outside the office 
building. Though the lab=.vers left the office building ‘they spent the night in 
‘the open space near by. Next morning some other workers joined them. The 
strikers were estimated to LE «bout 200 strong. On the 22nd instead of giving to 
_ -the workers the time-sheets tesmanagement gave them certain memoranda wherein 
it was stated that time-sheets would not be given until the explanation called for was 
submitted and accepted b+ the management. At about 9-30 or 10 A.M., the. 
Deputy Commissioner of Poe came to the spot and persuaded the Agent to receive 
the deputation. The work=s met the Agent but the meeting did not yield any 
successful result. The Ager- explained to them the difficulties of the management 
to meet out their demands bat the labourers were dissatisfied and they did not 
leave the premises. The management wrote to the Commissioner of Police request- 
ing him to ‘take necessary sss to remove the strikers. At 6 P.M., on the 2end 
the police arrived on the sceteand arrested 51 men who were sitting in the maidan. 
During this period the work=swere shouting slogans“ Down with Agent,” “ Down 
‘with the Labour Office,” aad “ Down with the Traffic Manager ” and were also 
-creating noise which must =a7e disturbed the office working. But there was no 
-violence and no untoward ec happened. The strike involving about 100 illiterate 
‘labourers, whether their grie~ances were true or only imaginary went off peacefully. 
The arrested persons were produced before the Presidency Magistrate. The 
‘Magistrate found all the 5: persons guilty under sections 71 (16) and 75 of the 
City Police Act and sentenzec them to one month’s rigorous imprisonment under 
‘each count with the direction that the sentence should run concurrently. The 
Magistrate held that they be-aved in a disorderly manner in the office of the Madras 
‘Electric Tramways, Ltd. €2cion 71 (16) relates to the affixing or causing to be 
‘affixed of a bill, document =r paper upon any building without the consent of its 
owner or in any manner d=feing or disfiguring the building. Section 75 of the . 
‘Act relates to violent, disord=1y or indecent behaviour in any court, office or station. 
The Magistrate held that the workers pasted or caused to be pasted on the company’s 
walls notices bearing their Sogans and demands without the consent of the Madras 
Electric Tramways, Ltd., the >wner of the building. In revision the High Court 
set aside the convictions or the ground that no reasonable opportunity was given 
to the accused persons to d=end themselves and that they had. no fair trial. The 
petitioners were acquitted. Cn the 13th of March, 1950, the workers approached 
thie management and requested to reinstate them on the ground that: the High 
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Court had acquitted them of all the charges. The management gave them exten- 
sion of time for submitting their explanations.’ A form of charges framed also 
appears to have been handed over to them. On the 14:h of March, 1959, all the 
workers replied stating that the charges were vague. After some correspondence 
the labourers reiterated their objectiors to the charges framed and also communi- 
cated their request to adjourn the enquiry till the-disposal of the criminal revision 
case in the High Court. The Agent passed an order on the roth of April dismissing 
the workers on the ground that they were guilty under the company’s Standing 
Order No. 24 (3). Subsequently the enquizy was reopened. Fresh enquires were 
started with fresh charges. Finally they were dismissed on the 22nd of May, 1950. 
On the goth September, 1970, the Government of Madras in their G.O. Ms. No. 
3730, Development, referred the dispute between the workers and the management 
in respect of the reinstatement of the workers to the Second Industrial Tribunal, 
Madras. Sri T. D. Ramayya held an 2labcrate enquiry and gave his award which 
was notified by the Government on che 18th of December, 1950. The tribunal 
did not find that there was any violation o: the principles of natural justice in the 
course of the enquiry or that the management had been guilty of victimi ation or 
unfair practice or that it had been moved by ulterior motive in coming to its decision. 
The tribunal found that the workers shculd rot have been asked to answer the charge 
of wilful neglect of duty under Standing Order No. 24 (3), though he held that the 
charge of insubordination was made ow. Ee pointed out that there was no evidence 
against any of the workers that they in any manner interfered with the loyal workers 
of the company. He found that they were guilty of disobedience of tHe Agent’s 
order directing them to leave the ccmpany’s premises. He could not find any 
excuse for their shouting of slogans, drawing’ of caricature of the Agent and defac- 
ing the walls by writing slogans and Gemands and the annoyance and disturbance 
caused. He took notice of the circumstance that there were no assaults or acts of 
intimidation or picketing or interference with non-strikers. He also pointed 
out that the’ management had conceced that there was no damage or injury to 
person or property of the company. Lookmg at the ertire picture of events from 
the 17th of February, 1950, to the evening of the 22nd of February he was of the 
opinion that though the worsers indulged in an ilegal strike for which the manage- 
ment could have taken reasonable acd appropriate action, there was no ground 
whatever to visit them with the punishnent cf dismissal. On that finding he directed 
that the petitioners be reinstated Lut declined to grant them any back pay or 
allowances. The management preferred an appeal to the Labour ‘Appellate 
Tribunal of India at Bombay. The appellate tribunal allowed the appeal in 
respect of the present petitioners. The workers filed an application for issuing 
a writ of cerlisrari to the Bombay Higa Court. Shah, J., quashed the order of the 
Appellate Tribunal but a Division Beach of the Bombay High Court allowed the 
appeal against the order of Shah, J., holding that the High Court of Bombay had 
no jurisdiction to entertain a writ as the schject-matter was outside Bombay High 
Court. The present petition has, therefore, been filed in this Court for quashing 
the order of the Labour Appellate Tribuna of India. 


The learned counsel appearing for the management raised before me two preli- 
minary points. He contenced that the petitioners have other adequate remedies 
and, therefore, following the usual practice this Court should not issue a writ of 
éertiorart. He also raised the plea that the High Court of Madras had’ no juris- 
diction to entertain the application as the Tribunal whose order is sought to be 
quashed is not situate within the ter-itorial jurisdiction of this court. The first 
contention is based upon the provisiors of Ariicle 136 of the Constitution of India 
which reads as follows : 


7“ Notwithstanding anything in this chap-er (Chapter IV) the Supreme Court may, in its dis- 
cretion, grant special leave to appeal from ary judgment, decree, cetermination, sentence or order 
in any cause or matter passed or made by any Court or tribunal in the territory of India.” 

It is contended that the petitioners coulé have prefered’ an appeal against’ the 
judgment of the Appellate Tribunal to the Supreme Court and they having failed 
to do so would not be entitled for the issue cf a writ-of certioreri. -Itis true that the 
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writ of certiorari will not be=Ssued if a party has other effective remedies but under 
Article 136 of the Constitutizn of India the Supreme Court’s residuary power to 
grant special leave, in my vies cannot be an effective remedy which the petitioners 
could have resorted to, for apart from the. fact that there is no right of appeal to the 
petitioners and the granting of special leave is within the discretion of the Supreme 
Court, it is not likely that th=-Supreme Court will grant special leave unless there 
are extraordinary circumstances. I cannot, therefore, accept the first contention. 


Nor am I satisfied that {Eere are any merits in the second contention ¢ither. 
It is-indeed curious. that sum a contention should have been raised by the ‘party 
who objected to the jurisdicSen of the Bombay High- Court to entertain the writ 
petition on the ground that te proper Court is the Madras High Court and having 
succeeded on that point sho=itl now question the jurisdiction of this Court. The 
argument was based upon th= provisions of Article 226 of the Constitution of India 
which reads : 


“ Notwithstanding anything i- Article 32 every High Court shall have power, throughout the 
territories in,relation to which it e=ercises jurisdiction to issue to any person or authority including 
in appropriate cases any Governme=nt within those territorics, directions, orders or writs, including 
writs in the nature of habeas corpus. mandamus, prohibition, guo warranto and certiorari, or any of them 
for the enforcement of any of the rts conferred by Part III and for any other purpose.” 


It is said that the Tribunal is rot within the territory in relation to which.the High 
` Court exercised jurisdiction. Before I consider this argument some relevant facts 
may be stated. ; 


The Appellate Labour ==ibunal though it has its head office in Bombay is 
itinerant and holds its sittizes in different parts of the country. It also held a 
sitting within the jurisdiction =f this Court in connection with an appeal filed by 
the first respondent and also @=p0sed of some interlocutory application in connection. 
with that appeal. Further Æ dispute arose in the territory within the jurisdic- 
tion of this court and all the parties to the dispute reside within such a territory. 
In Ryots of Garabhando v. Z2mindar cf Parlakimidi1, the Judicial Committee had 
elaborately considered the qzestion whether the Madras High Court could issue 

-awrit of certiorari quashing the order of the Revenue Board fixing fair and equitable 
rent in respect of lands in th= villages belonging to the Zamindar of Parlakimidi 
in Ganjam district. At page 497, their Lordships observed : = 

“ The question is whether the principle of that case can be applied in the present case to the 
settlement of rent for land in Ganj=r merely upon the basis of the location of the Board of Revenue 
as a body which is ordinarily resid=at or located within the town of Madras or on the basis that the 
order complained of was made wittixthe town. If so, it would seem to-follow that the jurisdiction of 
the High Court would be avoided he removal of the Board of Revenue beyond the outskirts of the 
town and that it would never attaca but for the circumstances that an appeal is brought to or pro- 
ceedings in revision taken by the Board of Revenue. , Their Lordships think that-the question of 
jurisdiction must be regarded as o= of substance and that it would not have been within the com- 
petence of the Supreme Court to clatvjurisdiction over such a matter as the present by issuing certiorari 
to the Board of Revenue on the st=xrzth of its location in the town. Such a view would give juris- 
diction to the Supreme Court in. t= matter of the settlement of rents for ryoti holdings in Ganjam 
between the parties not otherwise =ihject to its jurisdiction which it would not have had over the 
Revenue Officer who dealt with th= matter at first instance.” i i 


The above passage indicates =at the jurisdiction to issue a writ does not depend 
upon the mere location of a =ibunal but depends upon the subject-matter and the 
parties to the dispute in rega— to which such a tribunal purports to exercise juris- 
diction. To put in other w=<ls though the tribunal is situated outside the terri- 
torial jurisdiction of the Higk Court if it purports to exercise jurisdiction in regard 
to the parties of the subjec=matter which are within the territorial jurisdiction 
of the High Court the tribun==must be deemed to have functioned within the juris- 
diction of the High Court. Fæ itis said that the Judicial Committee were not con- 
sidering a case where the subsect-matter and the parties are within the jurisdiction 
. of the High Court but the t®unal whose order is sought to be quashed is situate 
outside the jurisdiction. Bux the principle laid down in that decision, namely, 
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that the question of jurisdiction’ must be -egarded as one of substance if applied 
would support the aforesaid view. The jurisdiction conferred by Article 226 of the 
Constitution is to protect the fundarrental and other rights of parties within the 
territorial jurisdiction of the High Court.’ The Article does not expressly say that 
the authority or tribunal interfering wäh such rights should reside physically within 
the territorial jurisdiction. If a tribunal œ authority exercises’ jurisdiction within 
the territories affecting such ~ights it may reasonably be construed that the authority 
or the tribunal functioned within th: territorial jurisdiction of the High Court 
and therefore, is amenable tc its jurisdition. Further in this case it is not necessary 
to invoke any fiction as the appellate tribunal though it has its headquarters at 
Bombay is an itinerant bocy functioning in differerit parts of the country and 
indeed in this case it functioned.duriag scne part of the enquiry, at any rate, 
within the territorial jurisdiction of this Ccurt. I, therefore, hold that this Court 
has jurisdiction to issue a writ of certiorcci against the order of the Labour 
Appellate Tribunal. 


_, Learned counsel for the petitione-s argued that the Appellate Tribunal has no 
jurisdiction to entertain the appeal agaimst the order of the Second Industrial 
Tribunal directing reinstatement of certain workers. The Industrial Disputés 
(Appellate Tribunal) Act, 1950 (Act XLVIII of 1950) came into force on 23rd 
May, 1950. Section 7 of Act XLVIZI of 1950 confers a right of appeal to the 
Appellate Tribunal from an’ .award or decision of the Industrial Tribunal subject 
to certain conditions. The section reeds : 


“ Subject to the provisions of this sectioc an <ppeal shall lic to the Appellate Tribunal from 
any award or decision of an Indvstrial Tribunal if | 


(a) the appeal involves any substantial queson of law; or 

(b) the award or decision is in respect of any Œ the following matters, namely : 
I. wages ; . 

2. bonus or travelling allowance ; 


3. any contribution paid or payable by tie employer to any pension fund or provident fund : 


4. any sum paid or payable -o or on behalf of che workman t defray special expenses entailed 
on him by the nature of his employment ; x 


5. gratuity payable on discharge ; 

6. classification by grades ; r 
7. retrenchment of workman ; 

8. any other matter which may be prescribed> 


The order directing reinstatement does not, therefore, come under any of the heads 
narrated in clause (5) of section 7 of the Act. Therefore, an appeal will lie to the 
Appellate Tribunal only if the appeal involves any substantial question of law. 
The point, therefore, is whether there -vas = appeal bere the Appellate Tribunal 
in the present case involving any substential question of law. But before I consider 
that question it will be convenient to d-spose of the contention raised by the respon- 
dent that, whether there was a substantial question of law, was a question within 
the jurisdiction of the Appellate.Tribinal and whether it held rightly or wrongly 
in regard to the existence of such a question of law this Court cannot question 
that finding. To put in other words te ccatention was that the question whether 
the condition conferring jurisdiction on the Appellate Tribunal existed or not was 
within the exclusive jurisdic-ion of thet tritunal itself. I cannot agree. The law 
on the subject is succinctly szated in Ealsbury’s Laws cf England, Vol. 9, at page 
881 as follows :— . . - - 


, The case is more difficult where the jursdiction of the Court below, depends not upon some 
preliminary proceedings, but upor. the existexce of -ome particular fact., If the fact be collateral 
to the actual matter which the lower Court has to trv, that Court cannot by a wrong decision with 
regard to it give itself jurisdiction which it would rot otherwise possess. The lower Court must 
indeed, decide as to the collateral fact in the first instance but the superior Court may upon certiorari 
inquire into the correctness of the cecision and may cash the proceedings in the. lower Court if such 
decision is erroneous or at any rate :f there is no-evide—ce to support :t, On the other hand, if the fact 
in question be not, collateral but a part of the ~ery isue which the lower Court has to inquire into 
certiorari will not be granted although the lowe> Cour may have arzived at an erroneous conclusion, 
with regard to it.” > ` ee i i 
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It was contended that the p-eent case falls within the second part of the aforesaid 
statement, namely, that the qaestion whether there is a substantial question of law 
is not collateral but a part xf the very issue which the Appellate Tribunal in this 
„case has to enquire and therefore the writ will not be granted. When a statute 
confers conditional jurisdiction on‘a tribunal it cannot by wrongly deciding with 
regard to the existence of thet condition clútch at jurisdiction which it has not. 
The condition in this case, zæmely, whether there is a substantial question of law 
is not part of the issue to Ee decided by the Appellate Tribunal. The existence 
of a substantial question œ aw and the solution of that question are essentially 
different. The existence of s2ch a question is, therefore, collateral to the actual 
matter to be decided by h= Appellate Tribunal. Though it has preliminary 
jurisdiction to decide whether =xch a question exists to enable it to solve the question 
raised, whether such a quein existed conferring jurisdiction on the Appellate 
Tribunal is subject to the scritny of the High Court in a writ of certiorari. I would, 
therefore, hold that if there was no point involving any substantial question of law 
the Appellate Tribunal wovic have no jurisdiction to entertain the appeal. 


The next question is whether the appeal before the Tribunal was one involving 
a substantial question of iaw. Before it is answered it will be relevant to consider 
what the words “ substantial question of law”? mean. A Full Bench of this Court 
in Subbarao v. Veerajui recerciy decided that point. The learned judges were 
construing the words “ subs-axtial question of law ” occurring in Article 133 of the 
Constitution of India. Th= learned Chief Justice summarised his view on the 
meaning of the said words at page 227 as follows :—- 


“Tt is neither possible nor uzem] to attempt to exactly define terms like ‘ substantial,’ ‘ reason- 
able’ and-‘ just and equitable? Litimately it resolves itself into their meaning that the Court 
considers to be substantial, reasomaEe or just and equitable. The use of the adjective “substantial ? 
makes it clear that any question cf 2w as such would not justify the grant of a certificate under sec- 
tion 110. It must be a substanticl suestion ; that is to say, the question must have some substance, 
i.e., worth or merit. Bearing thisiz mind consideration of the authorities which I have cited leads 
to the following general principle. When a question of law is fairly arguable, when there is room 
for difference of opinion on it, then such a question would be a substantial question of law. - If this 
Court thought it necessary to ded with a question of law at some length and discuss alternative 
views which can be taken on the >ant, then, I think such a question would be a substantial question. 
When a point of law is practicaEy zovered by a decision of the highest Court, say, like the Privy 
Council or the Supreme Court thar :t would not be a substantial question. If the general principles 
to be applied in determining a q=e=ion are well settled a mere application of such principles would 
not involve a substantial questioc claw. Iam inclined to hold that when a particular set of facts 
can lead to alternative findings in “2w, then a substantial question of law would be involved if the 
principle to be applied or the pont-of law arising in the case is not well established, then certainly 
that would be a substantial quest.oc of law. With great respect to the learned Judges who appear 
to hold to the contrary, I am of cpœion that if there is conflict of judicial opinion among the High 
Courts and there is no direct decsim of the highest Court on any question of law, then that would 
be a substantial question of law, though the decisions of the particular High Court of which leave 
is sought might have been uniform >n the question. That fact may be a very good ground for dis- 
missing a second appeal if the love Courts had followed the rulings of the High Court, but for an 
application for leave to appeal tc t Supreme Court, I think the very fact of divergence of opinion 
among the High Courts is conchsiv= evidence of the existence of a substantial question of law. 


“ I find more or less a simnil-r=zatement of the principles in the recent decision of the Bombay 
High Court in Kaikhushroo Pirojsk= Chiara v. C. P. Syndicate, Ltd.?. ` è 


“The only answer to the qusiin that we can usefully give is that any question of law affecting 
the rights of parties would not b~ iself be a substantial question of law. _An important or difficult 
‘question would, of course, be a ssantial question, but even if a question is not, if there is room for 
‘reasonable doubt or difference of opmion on the question, then it would be a substantial question of 
Jaw within the meaning of Artie :33 of the Constitution of India.” : 


\ 


Applying the aforesaid prinzi¢les can it be said that the appeal before the Appellate 
Tribunal involved a substen-ial question of law. To ascertain whether such a 
substantial question of law was involved it is necessary to notice what was the view 
expressed by the Second Incustrial Tribunal, Madras. It did not hold that the 
management had been gutz of victimisation. or unfair labour practice or was 
actuated by any ulterior mative in coming to its decision. It also found that the 
workers indulged in an illescl strike and that they were shouting slogans and that 
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they did not leave the company’s ‘premises when they were told more than once 
to do so and they were also shouting slogans, drawing caricatures’ and defacing 
the walls of the company’s ‘premises. He also found on the evidence that the 
attitude of workers and their general behaviour was cuite correct on thé 17th 
though it was somewhat row-ly on the 20th. It was further found that there were 
no assaults or acts of intimidation or picketing or interference with non-strikers. 
There ‘was also no damage or injury <o the property or person of the company. 
Taking the entire picture of-everits the xribu=al was of the view that the punishment 
of dismissal was rather harsh. He, therefore, directed the reinstatement of the 
dismissed workers but without back pav. The question of law that arose on those 
findings was whether when there was no victimisation or unfair labour practice, 
a tribunal could interfere, having regard to all the circurzstances with the discretion 
of the management in dismissing the labour:rs, on the ground that the punishment 
was unduly harsh. On the question there does not appear to be any conflict of 
opinion between the various labour tribunels. 


In Buckingham and Carnatic Mills, Lid v. Workers, the Appellate Tribunal 
observes as follows :— ` 


“ Tf after scrutiny on the aforesaid lines it 3 fourd by the Tribvaal that it ought not to interfere 
with the findings of the management that the charge has been prove? the tribunal must next consider 
whether it should interfere with the punishmen.. TEs managemen- with the knowledge and experi- 
ence of the problems which confron: it in the day to d2y work of the =oncern, ordinarily ought to have 
the right to decide what the appropriate punisl-ment =hould be, butits decision is liable to be revised 
if the tribunal is of opinion that the punishmen “is sc unjust that remedy is called for in the interests 
of justice’. 

“It must, however, be remembered that it is essential that ta2 matter should not be viewed 
altogether subjectively from the paint of view «nly of the employeror employee but also objectively 

in the interest of industry for bringing about a aarmcny in the relationship between the two.” 


In the present case the tribunal did not cont-avene this principle. Even the Appel- 
late Tribunal in the present case mace the‘same obse<vations in regard to the 
question of law raised before them., : 

“ Ordinarily the management, acting bona fle and with knowledge and éxperience of the problems 
which confront it in the daily work of the corcern, ought to be emsidered to be well-qualified to 
judge what the appropriate punishment should be. But the rule that the punishment given by the 
management shall stand, is subject to this‘ qualification ; that the 31nishment must not be unduly 
excessive for the particular offence; and here aga. the tribuna should not ‘substitute its own 
judgment for the judgment of the management tnless i is apparent tEat the requirements of discipliné 
cand good conduct would not be prejudiced if a esser punishment were awarded. Each. case must, 
-of course, be decided on its own merits ; and mo two =ases are likel- tó be completely alike, but it is 
essential that these matters should not be viewzd altogether subjec-ively from the point’ of view of 
the employee or the employer, but also objective-y in tze interests of discipline and good management, 
Applying these ‘tests to the case before us we ar> satisied that the tr-sunal below was not justified in 
interfering with the decision of the managemert to dsmiss these employees.” 


The Tribunal in the present case applied the very same principles though it did 
mot say in so many words. A perusal of the entire juigment indicates that the 
tribunal had bestowed careful consideration. on'the queztion of punishment. The 
tribunal has not ignored the interests of discipline and gocd management but having 
xegard to the entire picture, the conduct of the management, the behaviour ‘of the 
workers, the stress and strain of the situatior, the controled action of the labourers 
and particularly the fact that no injury or damage to perzon or property was caused 
and similar other factors held that the punishment of dismissal was excessive. The 
appeal, therefore, did not in my view involve any substartial question of law. The’ 
only question was whether pursuant to the accepted principles the tribunal exercised 
its discretion correctly in directing refstatement of the labourers without back 
pay. " pl . 
When there is a limited right of appeal on a'substartial question of law, if the 
Appellate Tribunal does not d-ffer on the question of law zut goes into the facts and 
‘interferes with the discretion of the lower tribunal which it has undoubtedly‘under 
zhe statute, the Appellate Tribunal will be indirectly clutching at jurisdiction which 
„zhe statute has not conferred on it. Waen the’statute conferred a right of appeal 
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with regard to specified disptt=s the appellate tribunal has by a circuitous procedure 
interfered with the findings œ the tribunal in regard to other matters which are 
made final by the statute. “he Appellate Tribunal in this case has, therefore, 
no jurisdiction to entertain t=appeal. si 


The next question is wheter the principle of law laid down by the Appellate 
Tribunal is correct. The > wing passages in the judgment of the Appellate 
Tribunal bring out its view cr ihe question raised : 

“ On the face of it the punishm=at is in keeping with the nature of the offence, and the Tribunal 
below has not found that there wzs=ny violation of the principles of natural justice in or about the 


enquiry or that the management 44 been guilty of victimisation or unfair labour practice or was 
moved by any ulterior motive in ©=ing to its decision.” 


“ There is here a substantia_ c—estion of law affecting the industries in general, namely, the 
grounds on which a tribunal wou=1 >e justified in interfering with the decision of the management 
in or about the internal adminisa=aon of the concern.” 


“ What we have to consider -s—zhether interference by the tribunal below with the decision of 
the management was justified. Orcinarily, the management, acting bona fide and with knowledge 
and experience of the problems woch confront it in the daily work of the concern ought to be 
considered to be well qualified te_j—ige what the appropriate punishment should be. But the rule 
that the punishment given by the m= agement shall stand, is subject to this qualification that the pu- 
nishment must not be unduly exceS£= for the particular offence ; and here again the Tribunal should 
not substitute its own judgment fir he judgment of the management unless it is apparent that the 
requirements of discipline and geod conduct would not be prejudiced if a lesser punishment w ere 
awarded. Each case must of cours: de decided on its own merits, and no two cases are likely to be 
completely alike ; but it is essenta that these matters should not be viewed altogether subjectively 
from the point of view of the empcyeeor of the employer but also objectively in the interests of 
the discipline and good managerre-.” * i 
On a combined reading of rtkezforesaid passages the law enunciated by the Appellate 
Tribunal may be put thus : 

In the absence of any ¥ieation of principles of natural justice or victimisation 
or unfair labour pratice on ta=part of the management the tribunal cannot interfere 
with the discretion exercised F~ the management in dismissing the employees unless 
it is apparent that the purrs-ment inflicted is unduly excessive and it is apparent 
that the requirements of discaline and good conduct would not be prejudiced if a 
lesser punishment is awardeai The excessive character of the punishment should 
be judged not only from ths =ibjective stand point of the employer and employees 
but also from the objective ==ndpoint, namely, whether the punishment is necessary 
in the interests of discipline =nd good management. To put in other words the 
position of the management 73 equated to that of a domestic tribunal and the 
- jurisdiction of the tribunal E -onfined only to matters extraneous to the merits of the - 
punishment except when i Fs unduly harsh and disproportionate. The question, 
therefore, is whether the proir-iples so stated are correct and this limitation of the 
tribunal’s jurisdiction invek=g the doctrine of domestic tribunal is correct and 
consistent with the labour leg=lation. To give a satisfactory answer to this question 
jt is necessary to notice briel—the history of the labour legislation, the nature of the 
‘disputes which the legislatinr_was intended to settle and the scope of the enquiry 
before the tribunals constitaed. The history of the long drawn struggle between 
the employer and the labocr= in other parts of the world need not be detailed. It 
is enough to state that the E+ourers’ rights to organise themselves and to protect 
their interests in case of vūmnisation by their employers and their right to resort 
to strike as a means to erf<ce their demands are now well recognised. Social 
legislation was introduced  cther countries to smoothen the labour disputes in the 
interests of not only the -pzries.concerned in the dispute- but also to bring about 
industrial peace and in the Fterests of the public at large who would ultimately 
be affected. India also Slowed suit. Pursuant to that policy the Industrial 
Disputes (Employment) Standing Orders Act, 1946, the Industrial Disputes Act, 
1947 and other local statute of a like nature were passed. The Industrial Dis- 
putes Act of 1947 provides =r constitution of special tribunals to settle industrial 
disputes. The nature of tae dispute‘ that would. fall within their jurisdiction; the 
procedure to be-followed, t= scope of enquiry before such tribunals and the range 
of their decision are all regwated by the provisions of the said Act. Unlike civil 
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Courts they are not confined within the bounds of.legal rights but can shape the 
decisions to. meet exigencies of varyizg situations. They work in the realm of 
arbitration rather than in that of law. ‘Contzactual terms will not bind them. They. 
adjust the rights between two contracting parties, the employer and the labourer 
on an equitable plane. i i 


The Industrial Disputes Act, 1947, lays down the scope and also the limits of 
the tribunal’s jurisdiction. The preamble to the Act gives wide scope when it says 
that it is expedient to make provision for th= investigation and settlement of indus- 
trial disputes and for certain other purposes appearing therein. The industrial 
dispute has been defined in section 2, clause (k) ; “ Industrial dispute ” means 

“any dispute or difference between employers and emplyees or between employers and workmen 
or between workmen and workmen, which is zonnezted with the employment or non-employment 
or the terms of employment or with the conditions cf labour of any person.” < 
Jf a dispute as defined arises between the employer and the workmen the State 
Government is authorised to r2fer the same tc an industria! tribunal for adjudication. 
The aan Tribunal settles disputes between the parties and gives a binding 
award. 


The Tribunal’s rights to direct reirstatement of discharged workmen fell to be 
considered by the Federal Court in Western India Automoéile Association v. Industrial 
Tribunal, Bombay!. The question for četermination in that case was whether the 
definition of the expression “ Industria: dispute ” given in the Act included within’ 
its ambit a dispute in regard -o reinstatemert of dismissed employees. As regards 
the scope of the Act the learned Judges okserved at page 115 as follows : 

“ The Act is stated in the preamble to be one providing for the investigation and settlement 
of industrial disputes. Any industrial dispute as defined by the Act may be reported, to Governmert 
who may take scuh steps as seem to it expedient for promoting conciliation or settlement. It may 
refer it to an industrial Court for acvice or it may reer it to an industrial tribunal for adjudication. 


a legislation substitutes for free bargaining betweez the parties 2 binding award by an impartial 
tribunal.” i 


Later on they proceed to say ; 


“Any dispute connected with employment or non-employment would ordinarily cover 
all matters that require settlement 3ctween workmen and employers whether these matters concern 
the causes of their being. out of service or any other question and it would also include within its scope 
che reliefs necessary for bringing abcut harmonious relations between the employers and the workers.” 


The learned Judges held after considering the relevant provisions that the Industrial 
Tribunal has power in appropriate -cases to direct reinstatement of the dismissed’ 
workmen. Finally they concluded the judgment with the following words : 

“ The Tribunal has jurisdictior. to adjudicate on the dispute anc it can be trusted to do its duty 
and it cannot be said that it will give the reinstatemers relief unless it thinks it is necessary to do so.” 

In “Labour disputes and collective bargaining” (Vol. II) by Ludwigg 
Teller at page 852 the learned author savs as=ollows :— 

“ Section 319 in several cases involving discrimiraiory discharges or strikes caused or prolonged 
ay unfair labour practices, the cortention has been advanced that because of violent or unlawful 
zonduct upon the part of the employees involved the Board ought nor to require their reinstatemént. 
The Board’s power of reinstatement is discretionary Mm nature, to be exercised in the light of all the 
circumstances of the case in the manner best caiculated to effectuate the policies of the Act. In the 


=xercise of that discretionary power, the Board consid=rs the probable effect of the restoration of the 
working relationship upon future rclations between the employer and the employees.” 


It is, therefore, clear that the Industrial Disputes Act substitutes for free bargaining 
between the parties a binding award by an impartial cribunal. The tribunal is 
not bound by contractual terms between the parties but could make a suitable 
award for bringing about harmonious relacions between the employers and the 
workers. In such a set up in my view the doctrine of domestic tribunal cannot 
zasily fit in. When an impartial tribunal working in the realm of arbitration and 
anfettered by contractual terms enterec intc between the ‘parties is empowered to 
settle the disputes between the parties it would. appear incongruous that one of the 
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parties to the dispute could << judgment over the other and bind the hands of the 

‘tribunal empowered to decd= impartially the dispute between them. It would 
obstrict.the work of the tritu=al and prevent it from discharging its difficult task 
of bringing about harmonics relations between the parties. I would, therefore, 
hold that the industrial tribuaa_ is not fettered by any such limitation on its power.. 
The only limitation on its paw=,, is to bring about harmonious relationship between 
the employers and the worsen. Having regard to all the circumstances the 
tribunal can direct reinstatement if it thinks that it is necessary in the interests of. 
industrial peace. I am the-efore of opinion that the’principle laid down by the 
Appellate. Tribunal is not correct. As the Appellate Tribunal interfered with the 
order of the Tribunal on the 5t=stion of reinstatement of workers in regard to which 
no appeal lies to it, I have ao option but to issue a writ’ quashing that’ order. 
I hereby quash the order Œ the Appellate Tribunal. The petitioners will have 
their costs. Advocate’s fee Rs. 200. 


“V.PSS. ———— Order of Appellate Tribunal sie: 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 


PRESENT :-—Mnr. Jusroe Mack AnD Mr. Justice CHANDRA REDDI. i 
Ramaswami Reddiar and encther .. -Appellants.* 


“Criminal Procedure Code (V of 1395), sections 176 and 164—Magistrate of the second class not empowered 
to record confessions under section 162 Ie-ding inguest under section.176—Confessions by accused during inquiry 
as to cause of death—. Admit Che 2ssion notin the form required hy section 364, Criminal Procedure Code 
—Effect. | 


Admissions of guilt of an incumnating fact may he made by an accused to a Magistrate in the 
course of a statement to him on ocrasions other than when he is so brought for recording his con- 
fession and such statements stard acteast on the same footing as an extra judicial confession to a 
third person or an admission under section 21 of the Evidence Act. Where a Magistrate of the 
second class who is not empowerec tcrecord a confession under section 164 of the Criminal Procedure 
Code but with power to hold an quest under section 176 of the Criminal Procedure Code, records 
a confession made by the accuseč daring the inquest, it cannot be said that such confession is not 
admissible in evidence. Even if tie confession is not recorded in question and answer form in com- 
pliance , with’ section 364, Criminal Procedure Code, it is only a technical defect curable under 
section’ 533 (1), Criminal Procedure Code. 


- Nazir Ahmad v. King-Emperor; t1936) 71 M.L.J. 476: L.R. 63 L.A. 372 : I.L.R. 17 Lah. 629 
(P.C.), explained. 

- - Appeals against the o-der of the Court of Sessions, Trichinopoly division, 
dated 6th October, 1951, ix © C. No. 92 of 1951. ‘ 


R. V. Raghavan as Amiczs Turiac for Appellants. i 
“ The Assistant Public Prosecutor (A. C. Muthanna) for the State. 
. The Court delivered the following 


JUDGMENTS * Mack, Jhe two appellants, who incidentally bear the same’ 
ame, have been found ‘guilty ander section 302, Indian Penal Code, of the murder 
of 'Sellappa Reddiar, an elderiz man in the early hours of the 17th of May, 1951, on 
a pathway leading from Par=voi village to Ariyalur, the nearest centre with a 
District Munsiff’s Court and -egular lawyers. 


` The prosecution cas È that the 1st accused and the deceased were proceed-. 
ing oo from their villege of Vedakkalur to Ariyalur. via Paravoi where they 
halted for some hours on tke -aight of the 16th of May, 1951. They left Paravoi 
together i in the early hours œ the 17th of August, when about 13 miles from Paravoi, 
the and ‘accused with imp=ments for murder and burial by prior arrangement 
With, the “1st accused came en the ‘scene. Sellappa Reddiar was killed on the 
pathway and’ then. buried bait half a furlong. away. ` It was not till the 24th of 
ey seven days. later. that, Irs: ‘ody was dug up. 


8.) _The motive centres rcund the deceased’s young wife Bangaru Ammal P. w. 
a now aged. 18, whom he is sd to have married when over ae ween she was only: 
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about nine years old. This girl came from a -poor- family of Paravoi. ~ The’ 2nd 
accused is' her elder brother. She grew inzo,an attractive young woman and like- 
the precious metal after which she was named and she was according to the prose- 
cution case destined to lure men to murder and destruction. She joined her 
husband, who lived in Vedakkalur <bout six miles, from Paravoi, about 3 or 4 
years ago. It was not long before she and the 1st accused aged 30, a married man 
with two children, who owned a ca-tle-sked’ near the deceased’s house became. 
enamoured of each other. There is plenty of evidence including that of Bangaru 
Ammal herself as P.W. 2 to show that they were on terms of illicit intimacy in 
which Sellappa Reddiar ultimately accuiesced and he was at the time of the offence 
on terms of ostensible friendship with the first accused. The deceased appeared 
content so long as his wife stayed in h5, horse, but aboct three months prior to the 
offence, she went to her mother’s houze at Paravoi wheré very soon she struck up, 
illicit intimacy with one Sivalinga Padayachi (P.W, s) a friend of her brother, 
the 2nd accused. Though she hersef deposed that >.W. 3 was only a friend, 
P.W. 3 himself admitted intimacy wi-h thts young woman.’ So we have instead 
of the usual triangle, a quadrangle-cf a folish old husband, a very young and 
attractive wife and two of her paramours. ° 


4. The immediate motive so far as the 2nd accused is concerned relates- to 
property. Sellappa Reddiar had settle 1 on Bangaru Ammal a house and some land, 
The deed has not been filed. Incensed at żer leaving tim, he sold 24 cents of this 
land under Ex. P-1 dated 7th May, 19521, to P.W: 9, who has also deposed to strained 
relations between the deceased and his young wife for about two years, and her 
periodic absence at’ Paravoi where the 1st accused used to visit her. There is no 
reason to disbelieve the evidence of PW. ¢ that deceased told him he wanted ‘to 
cancel the settlement deed and asked F.W. ç for a letter to his advocate at Ariyalur. 
It was while the deceased was on hs wey to Ariyalar accompanied by the ist 
accused to instruct an advocate that he was, according to the prosecution case, 
killed. Paravoi is six miles from Vecakkelur and abcut 11 miles from Ariyalur. 
The route from Paravoi is by a pathway between 4 and 5 miles long which joins 
the main Perambalur-Ariyalur road. There is, in the first place, ample evidence 
to show that deceased locked up his house at Vedakka-ur on Thursday, the 16th 
of May, handed over the key to a Muslim woman, P.W. 8, and left the village along 
with the 1st accused, his wife and two caildren in a bullock cart. P.W, 8 understood 
_ that they were both going to Ariyalur. The deceasec did not return again and 
after the corpse was found, she hanced cver the key to the village magistrate. 
P.W. 1 who is married to'the deceased’: brotner’s daughter, is the only male relation 
` of this lonely old man examined asa witness: There is no reason to disbelieve his 

evidence and also that of another Redcar, F.W. 18, tha: the deceased left Vedakka- 
lur in the company of the 1st accused . : ` 


5. Any doubt about this is set :ompletely at res: by two Paravoi witnesses, 
P.W. 4 and her son P.W. 5. P.W. 4 i: an ald woman aged about 70 whose grand- 
daughter is married to.the rst accused. According to -hese witnesses, related and 
interested in the rst accused, he, his wife and two chIdren’ accompanied by. the 
deceased came to their house at Paravoi on Taursday, the r7th of May. There was a 
Kappu Kattu festival in the localtemple ` TEe ostensible -eason for this visit by the rst 

-accused and his family was to sympathie with P.W. 5 wzo had been severely burnt. 
We can see no' reason for not accepting the evidence in =ll-details given by P.Ws. 4 
and 5, viz., that the 1st accused and the deceased arrived at about 10 naligais after 
sunset which would be about g or 10 p.m andstayed there for some hours. According. 
to P.W. 4,'she gave deceased a meal of rce‘and dhall curry and. after-he had 
washed his hands she did not see hin again..: First accused said he had already: 
had a meal and did not participate.. According to.P.°V. 5, the first accused and 
the deceased left for Ariyalur about siz nalegais before sunrise or about 4'A.M., the 
Ist accused saying that he was going there in connect=m with a limitation bond. 
About 10 or 16 naligais after sunrise, thé Ist. accused returned alóne' and wher 
P.W. 5 asked him where thé deceased was he. said that he would come ‘later after 
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purchasing chillies. The evidence of this witness shows thatthe 1st accused-then’ 
stayed in their house for thres =ays, presumably with his wife and then left for his 
own village. In the teeth cf -his'cogent and convincing evidence, the line of 
defence adopted by the rst accused was that he never left his village of Vedakkalur’ 
at all that Thursday and nev=r came to Paravoi with the deceased. 


6. It was not till the 222c of August that some persons hunting hare including ` 
P.W. 11 saw a human leg protocding from the ground with crows and kites all round 
it. P.W. 12 took informatior t the village magistrate of Varagannur, P.W. 13, who 
sent reports Exs. P-10 and P- to the authorities. When he went to the scene, 
he saw no sign of any protrucirg leg bone and at the place’ pointed out by P.W. 12 
there was earth thrown over and stones placed. This evidence suggests that an 
interested culprit in the vicini had tried to repair the ravages of birds of prey.. 
Ex. P-10 reached the Parambzl- police station 15 miles away at 4 P.M., on 23rd May, 
1951. Another report Ex. F=3 by the village magistrate-of Paravoi P.W. 14, 
who inspected the scene at 9 4.2 on a Vetti’s report, was also despatched at 11 A.M.’ 
and reached the Valikondapur=m police station 10 miles from the scene of offence 
at 5-15 P.M.` A constable ł=re P.W. 16 who registered a death report went, 
that night to the scene of buil and claims to have guarded the spot with village 
menials. Next morning, in -esponse to reports and‘ requisitions, there was a 
convergence of various functicaaries to the suspected place of burial including the 
Circle Inspector of Perambali~ who has not been examined as a witness, the Sub-’ 
Magistrate, Perambalur (P.VJ 10) who received the requisition -Ex. P-2 at 5-45 
P.M. on 23rd May, 1951, anc «lso the Assisstant Surgeon, P.W. 15. P.W. 10 says’ 
he arrived at the spot at 9-4= 4.M. and P.W. 15 at 9-30 a.m. The body had been 
superficially buried with the ams folded across the chest and the legs bent under, 
the whole body wrapped up =r a white lungi, M.O. 2. The whole of the face was 
eaten away. On the right ex. which was present, was a ear-ring set with a red 
stone, M.O. 1. In the pit was found one sandal (M.O. 3). Post-mortem exa- 
mination by the doctor held œ the spot disclosed two lacerated wounds each 14” 
long and 2” deep in the region =f the right thigh, fracture of no less than 6 ribs and 
fracture of the lower and upfe-jaws. There was also what is described as a trans- 
verse cut over the middle of ©e thyroid cartilage which was hanging down. In 
the stomach was found one >mace of semi solid rice, dhall and chillies bearing out 
the testimony of P.W. 4. There can be no doubt that the deceased died in conse 
quence of a violent and murce=us attack by both sharp and blunt weapons. The 
corpse was identified by P.W 1 and also by Bangaru Ammal P.W. 2 herself as 
that of the deceased Sellappa Reddiar. Although the body was not identifiable 
and. it has been urged that MLOs. 1, 2 and 3 do not conclusively establish its 
identity we are quite satisfiec m the cumulative evidence in the case that this was 
the body of Sellappa Reddiac. It may even be impossible sometimes for relatives 
to identify a corpse exhumed =fter several days. But identity can be established 
by other evidence which is-fsricoming in the present case in abundant measure. 


t 


7. The. inquest was hec by the Sub-Magistrate Sri R. W. Michael, P.W. ro 
uptil 1 p.m. near the corpse. After that he moved with the panchayatdars to 
Paravoi village and continv=1 the examination of the witnesses in the ‘chavadi 
from 3 P.m. until he closed the inquest at midnight. He recorded from the and 
accused, who was produced before him a confession Ex. P-6 inter alia to the effect - 
that he had buried two weedizg instruments and a sandal in his field. The Sub- 
Inspector of Valikondapuram who only reached Paravoi at 11 A.M. the morning 
after the other official accon=mied the 2nd accused, who produced from his field 
buried there a left foot sandal =/.O. 4, a weeding instrument M.O. 5, a stick M.O. 6 
and a spade handle M.O. 7. M.O. 7 hasa bloodstain on it, proved on chemical 
analysis to be human blood. J: would appear that after these discoveries the Sub- 
Magistrate examined the 1st accused, who made a long confessional statement 
Ex. P-5. The learned Sessicm: Judge held that Exs. P-5 and P-6 were admissible 
in evidence. The Sub-Mags=ate; Sri R.W. Michael was not empowered under 
section 164, Criminal Procedtr=Code; to record confessions, though he was €mpowerd 
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to hold inquests. -The admissibility in evidence of Exs. P-5 and-P-6 has been 
elaborately argued before vs by Sri Raghavan who has appeared ‘amicus curiae 
_for the two appellants and by the learned F'ublic-Prosesutor. -Before dealing with 
this legal point, the other evidence in the case may be ariefly referred to. 


The most important and interesting witness is Bangaru Ammal, P.W. 2 herself, 
who has given most reluctantly cogent evidente incr-minting her own brother. 
When ist accused with whom she adritted,she was on terms of intimacy, told her 
about her husband, selling a portion oz the property he had settled on her she asked 
him what was to happen tc her and he assured her that he would see that the 
deceased sold no more land. She decosed that the 1s accused visited her house 
at Paravoi, that Thursday night. P.W.3 aad the 2nd accused were present. The 
1st accused told the 2nd accused that he kad brought the Reddiar and that they 
both should kill him. P.W. 3 advised him to do no such thing and went away to 
his house. P.W. 2 obviously then tri=d tc minimise ber brother’s guilt and said 
that the 2nd accused declined to join in the murder, whereupon the Ist accused 
struck the 2nd accused. At this stage the witness wept. She then went on to say 
that on the following morning at sun=ise time the 1st eccused came and said that 
he and her brother had killed and burizd the deceased, and that if any one enquired 
she should say that he had gone to purchase chillies. The 1st accused stayed for 
3 days at Paravoi and then left. She admitted havirg identified the corpse as 
that of her husband and alsoidentified M.C3. 3 and 4 as his sandals and M.Os. 5, 6 
and 7, as things which were in their house at Paravoi. She finally deposed that 
accused 1 and 2 when questioned by she magistrate at the inquest each said that 
they had murdered the deceased. 


A suggestion was made to P.W. £ that he murdezed the deceased and threw 
the blame on to the accused. All we neec say about this is that P.W. 3 though 
an admitted paramour of P.W. 2 has Eeen examined in the witness box. We have 
no-doubt that he had nothing to do with <his murder. According to P.W. 2 the 
Ist and 2nd accused, P.W. 3 and she herself were zt the chavadi at Paravoi 
from about 10 A.M., and the police beat th=m there. YYe think that all these four 
persons were under close interrogation by the police until accused 1 and 2 made 
their confessions before the Magistrate. So far as P.W. 2 -s concerned, Mr. Raghavan 
has argued that she is in the position of an accomplice who knew about this con- 
templated murder and that rothing in aer evidence is worthy of acceptance. There 
can be no doubt that this ill-fated woman supplied the motive for this obviously 
brutal and premeditated murder. Even assuming that she was aware of the inten- 
tions of her brother and the rst accused to kil Sellappa F-eddiar, there is no evidence 
to show that she was an accomplice in the sense that she instigated the murder that 
morning. P.W. 2 was obviously placed ic an extremely difficult position in the 
witness box. She had made statements at the inquest and to the police from which 
she could not resile and it is obvious tnat sk= was despa-ately seeking in the witness 
box to help her brother anc to fasten the main culpab_lity on the ist accused. 


There are next two witnesses, P.Ws. 5 and 7 whose evidence suggests that 
the prime mover in this murder was the 2nd accused ani-not the 1st accused. The 
first is an oor-vettian of Paravoi, P.W. 6, wko deposed that the 2nd accused actually 
invited him to join in the murder of zhe deceased but he declined. He says that 
he told P. W. 3 about this ir-vitation-end warned him rot to visit the 2nd accused’s 
house. There does not appear to b= any reason evea suggested in cross-exami- 
nation for this witness to give false evidence. P.W. 7 has given some strange 
evidence that the 2nd accused told Him tkat the deceased had to be beaten and 
killed as he was selling away his siste-’s property. He advised him not to do such 
a thing and later on-advisec P.W. 3 rot to go to-P.W. 2’s house. This evidence is 
somewhat unusual and though it is exposed to the criticism of being of the patch- 
work variety, we are unable to see any grcunds for totally rejecting it, though we 
attach little weight to it.. : i 


There has been a good deal of zrgument about this white veshti M.O. 2, in 
which the corpse was wrapped up not being proved'ọn chemical analysis tọ contain 
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human blood. It had obvwly heavy stains on it described as “moist” In 
the letter of the Magistrate sencing it for chemical analysis the stains Were described. 
as blood stains. The Chem Examiner’s letter describes the stains as dark and 
brownish, but he detected no blood on it and did not send it for the seriologist’s 
examination. We are quite sa-isfied that the veshti in which the corpse was found 
wrapped at the time of exharation, was M.O. 2, and that from thé post-mortem 
certificate it must have been. heavily bloodstained at the time. The action' of 
decomposition and burial in tk= earth which in this odai may well have been moist 
doubtless distintegrated the 3imodstains, which did not yield a positive blood test., 


Quite apart from the confssions, Exs. P-5 and P-6, there is, therefore, a good 
deal of evidence both against zccused 1 and 2 to prove their participation in this 
murder. Accused 1’s total Jesjal of all the evidence against him and his taking 
refuge in the unproved assertio= that he never left Vadakkalur at all in the company 
of the deceased reinforces tae prosecution case, once the evidence of accused 1’s 
own relations P.Ws. 4 and 5 is accepted. So far as motive is concerned, that 
animating the 2nd accused & clear cut, solicitude for his sister and the preservation 
of the property settled on her. The motive so far as the 1st accused is concerned 
appears to be pure infatuation for Bangaru Ammal, as he had nothing very much to 
gain himself by killing this ox1 man, who did not, according to the evidence, object 
to his amorous association vith P.W. 2. The motive against the rst accused is 
rendered weaker by the exist=nce of P.W. 3 as another paramour of P.W. 2. But it 
may well be that the 1st accusd did not know of this relationship, which-P.W. 2 
also denied, in the witness box. So far as motive is concerned, we are satisfied that 
the prosecution evidence dis=Irses adequate motive so far as both the accused, are 
concerned. | . 

We now come to the admissibility of the confessions Exs. P-5, and P-6, These 
are two long statements recoried by a Magistrate empowered to hold inquests 
under section 176 (1), Criminal Procedure Code, who in any case mentioned in 
section 174 (a), (b) or (c) 

“ may hold an enquiry into -he=cause of death either instead of or in addition to the investi- 

gation held by the police officer enduf he does so, he shall haye all the powers in conducting it 
which he would have in holding æn =nquiry into an offence.” 
The Magistrate holding such =n enquiry shall record the evidence taken by him 
in connection therewith in ar~ of the manners hereinafter prescribed according 
to the circumstances of the ase. The Magistrate examined other witnesses at the 
inquest on oath. When he zane to the examination of accused 1 and 2. it would 
appear that on becoming aware that they were making confessions, he administered 
no oath to them in correct cocformity with section 342 (4), Criminal Procedure 
Code, after he completed th= <tatements they were read out to the two accused, 
who signed them in the usu=l manner. The statements and confessions were 
recorded on police case diary =aper. 


‘An extreme, but in our @imion, quite untenable position has been taken that no 
Magistrate can ever record 2. confession from an accused person except in Strict 
conformity with section 164, Criminal Procedure Code. This section empowers all 
Magistrates of the first class and any Magistrate of the second class, specifically 
empowered under it to record statements and confessions made in the course of an 
investigation in a particular manner. This, however, does not mean that a 
Magistrate of the second classmct empowered under section 164, Criminal Procedure 
Code, and a Magistrate of -h= third class can under no circumstances record or 
give oral evidence of a confs=on made to them. i 


The extreme position taker is sought to be founded on what appears to us to be 
a clear misinterpretation of tke Privy Council decision, Nazir Ahmed v. King Emperor}, 
In that case the facts restricted zhe Magistrate clearly to the confines of section 164, 
Criminal Procedure Code.. The investigating police took with them a First Class 
Magistrate and one, therefor, empowered under section: 164, Criminal Procedure 


i 1. ` (1936) 71.M.L.J, 27&:. L.R. 63 [I.A 372: I.L.R. 17 Lah. 629 (P.C.).” nbn 
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Code, to investigate a case of dacoity: ‘The accused in handcuffs accompanied the 
party in another car. After sending the police to sore distance, the Magistrate 
deposed that each of the accused pointed places dut. He made rough notes of a 
full confession the convicted appellant made, destroved them after dictating a 
memorandum to his typist and gave evidence in Cour: on the basis of the memo- 
randum which apparently also was filed. This was not even read out to the accused 
and not even signed by him. This was very obviously = case to which section 164, 
Criminal Procedure Code, had clear application, the provisions of which were 
rather blatantly disregarded by the Magistrate. It was in this background of fact 
that their Lordships of the Privy Council made the fcHowing dictum reproduced 
in the headnote reporting the decisim. '- . í 

“Tt is a well-recognised rule of construcion that where a power is given to do a certain thing 
in a certain way the thing must be done in that way or not at alł—other methods of performance 
are necessarily forbidden.” 
The effect of this decision was that = Magistrate, who was empowered to record 
a confession under section 164, Criminal Frocedure Code and grossly violated the 
requirements of that section. could no- ignore such violazion and give oral evidence 
of a confession he heard from an accused person in po ice custody. in the course of 
an investigation. This decision was considered by Burm and Stodart, J.J., in Naina- 
muthu v. Emperor!, In that case, the accused after kiling his concubine, appeared 
before a Magistrate and made a confession that he had killed her. The Magistrate 
took down the confession without observing any of the formalities required by 
section 164, Criminal Procedure Code and it was held to be admissible in evidence 
as a first information of the crime. Ft was also a statement not recorded “in ihe 
course of an investigation ™ even to attract the opera-ion of section 164, Criminal. 
Procedure Code. ; i f È 


The point for determination before us is really a simple one. | In this case, 
the Magistrate who recorded these zonfessions could not have proceeded under 
section 164, Criminal Procedure Cod=, as he was not empowered to record con- 
fessions in cases to which that section applied.. - Section 164 is therefore, for 
determination of the admissibility of these two confessions, quite irrelevant. The 
simple point we have ‘to determine is whether this-Macistrate who was holding an 
inquest empowered ‘as he was to hold one wder section = 76 (2), Criminal Procedure 
Code, recorded these confessions within-tke scope of <hese special powers. This 
inquest was held by him as *‘ an enqu-ty inio the cause of death ” in addition to the 
investigation held by the Police offices who were while the inquest was in progress 
making their own investigation. Under section 176 (1), Criminal Procedure Code, 
the Magistrate shall have <ll-the poyers in conducting it which he would have in 
holding an enquiry into an offence. These powers in cer opinion include the power 
of taking down any statement, whether it be a confession or not from any person 
who knows anything about the cause of death. Under this section, the Magistrate 

` shall record the evidence in any of the manners prescribed by the Code. The only: 
defect in the procedure adopted by this Magistrate holding the inquest appears 
to be that as soon as he was aware that these two accused were making confessions, 
he should have recorded their statements in the form of questions and answers as 
required by section 364, Cr-minal Prccedure Code. We are unable to see any other 
defect in the procedure adopted by this Magistrate within his powers of holding 
inquest.. Nor can we see how section 154, Criminal Procedure Code, which 
specifically empowers certain Magistrates -0 record stetements or confessions under 
other circumstances can have the effect of destroying =be powers of the Magistrate 
holding an inquest under section 176, Criminal Prccedure Code. In this case, 
the Magistrate could not have acted at all under section 164, Criminal Procedure 
Code nor was it necessary for him even to look into <he provisions of that section 
to guide him. Mr. Raghavan has urged that as socn as the Magistrate realised 
that a confession was being made to hm at the inquest, which he was not empowered: 
to record, or even listen to, he should have immediztely sent these accused to a 
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Magistrate, empowered to recæd confessions. Any such interpretation of section 
176 (1), Criminal Procedure Cade, in conjunction with section 164, Criminal, Pro- 
cedure Code, would reduce the position of a Magistrate holding an inquest to one 
of helpless absurdity, In the case of a police officer holding an inquest on a con: 
fession being made before him, he can and does record it, nor is he bound, as a 
Magistrate is, by the procedtre prescribed by section 176 (1), Criminal Procedure 
Code, but a confession made zt =n inquest held by a Police Officer is unfortunately 
clearly inadmissible in evidence under sections 25 and 26 of the Evidence Act. 
Where the Magistrate holds the inquest, the position is, of course, entirely different. 


The only relevant decisis amongst many which have been placed before us 
is a full Bench decision of the 3ambay High Court, Government of Bombay v. Ramnivas 
Misra’. That was a case in which a Coroner appointed under Act IV of 1871, 
applicable only to Calcutta and Bombay, recorded a confession under section 199 
of the Coroners Act without. observing the formalities laid down in section 164, 
Criminal Procedure Code and some High Court circulars. In an appeal against 
an order of acquittal of the Higa Court criminal sessions a Full Bench set it aside 
and ordered a retrial holding izer alia that the remark of the trial Judge that the 
Coroner ought to have comolicd with the formalities of section 164, Criminal 
Procedure Code, when he was not in law bound to do so, would amount to a mis- 
direction because it was not improbable that the jury was led to think that the 
confession was not properly reca-ded and therefore not voluntary. It is significant 
in this connection that under section 20 of the Coroners Act for the purpose of 
section 26 of the Evidence Act, a Coroner shall be deemed to be a Magistrate. 
According to section 26, no corfession made by any person whilst he is in the custody 
of a police officer unless it be made in the immediate presence of a Magistrate, shall 
be proved as against such person. The Coroner was therefore deemed to be a Magis- 
trate for the explicit purpose of being able to record a confession made to him at 
an inquest, which could be proved at a subsequent trial. We can see no difference 
in the position of a Coroner under the Coroner’s Act and a Magistrate holding an 
inquest under section 176 (1), Cx:minal Procedure Code, in the matter of recording 
confessions. 


There is also a provision cf law which is apt to be completely forgotten in 
excessive concentration on s=cGon 164, Criminal Procedure Code and that is 
section 163 (2), Criminal Procedure Code which is to the following effect : 

“No police officer or other peson shall prevent by any caution or otherwise any person from 


making in the course of any investization under this chapter any statement which he may be dis- 
posed to make of his own free will.’* 


The extreme untenable positian based on section 164, Criminal Procedure Code, 
would seek to make Magistrazes of all persons guilty of a violation of section 163 
(2), Criminal Procedure Code, b¥ stopping such persons making statements of their 
own free will by unnecessary cations, nowhere contemplated by law. If for instance 
the Magistrate holding the <neuest had also been a First Class Magistrate or’ 
one specifically empowered -o record confessions under section 164, Criminal 
Procedure Code and had ‘in fac acted under this section, and adopted the pro- 
cedure usually followed in these cases of giving the accused time to reflect after 
removing him from all police :nfuence without taking any statement immediately 
from him, he would have aczed in direct violation of the positive requirements 
of section 176 (2), Criminal >recedure Code and also from a minor standpoint 
in violation of section 163 (2). The admissibility of a confession rests funda- 
mentally on its spontaneous and voluntary nature, and is irrelevant under section 24 
of the Evidence Act, if it appeers to have been caused by any inducement, threat or 
promise having reference to the tharge against an accused person proceeding from 
a person in authority, and sufEcient in the opinion of the Court to give the accused 
person reasonable grounds for thinking that by making it, he would gain some 
advantage or avoid some evil The type of case to which section 164. applies is 
that in which an accused person is produced not at an inquest but in the course 
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of a police investigation after he has made a confession to the police or has declared 
his desire to. confess while in police: custcdy before a Magistrate. Sarkar in his 
law of Evidence, 8th Edn., -page 241, has an interesting commentary on the effect 
of the Privy Council decision Nazir Ahmed v. King-Emperor’, and cn the extent 
to which previous decisions have been!affecied by that cecision. We find ourselves 
in complete agreement with the following observation of his : 

‘ “Tt may however be observed that section 164, Criminal Procedure Code, comes into play 


when during an investigation an accused is formally brought before a Magistrate for the purpose of 
recording his confession.” i 


This being in accordance with our opinion, we would like to give it judicial endorse- 
ment. We are also in agreement with his curther opirion to the following effect : 

“ Admission of guilt or of an<ncriminating fact may be made by an accused toa Magistrate in 
the course of a statement to him on occasions othe: than when h2 is so brought for recording his 
confession and such statements appear to stand at least on the same footing as an extra judicial 
confession to a third person or an admission under section 21.” i ; 

The extreme position, which seeks to push the Privy Council decision Nazir 
Ahmed v. King-Eimperor1, to logical conclusion on the basis of the headnote to which 
we have referred and one which in our respectful opinion their Lordships of -the 
Privy Council never contemplated would in fact reduce a Magistrate to a far lower 
level than an ordinary citizen in the matter of deposing to confessions made to him. 
A confession may be made tə a village Magistrate and be admissible but made to a 
third Class Magistrate, it should be unconditionally raled out nor should he make 
any record of it. If made to a First Class Magistrate or one empowered under 
section 164, Criminal Procedure Code, whzther in his personal or official capacity, 
he cannot depose to it unless he has reccrded the ccnfession in strict conformity 
with section 164, Criminal Procedure Code and produced the document required 
by law to be reduced to a particular form under section grt of the Indian Evidence 
Act in strict conformity with section 164, Criminal Procedure Code. We have 
taken the opportunity to dispel with the abie assisance of the learned Public 
Prosecutor, to the best of our ability, erroreous notions of the interpretation of the 
decision, Nazir Ahmed v. King-Emperort, in a manner which we think their Lordships 
of the Privy Council never contemplated the observetions relied on there having 
been made in’a totally different and partcular background to which section 164, 
Criminal Procedure Code, was exclusively applicable. ; 

The legal point for determination really a simpl2 one can be answered out of 
the Acts, themselves, which create no difficulty. No decision has been placed before 
us which lays down that a confession made before a Magistrate holding an inquest 
but not empowered under section 164, Criminal Procedure Code, has been held 
to be inadmissible. We can only as we stated supre, find one. technical defect 
in the procedure of the Sub-Magistrate, 7.2, in his failure to record tke confessions of 
accused 1 and 2 in question and answer form in, compliance wizh section 364, 
Criminal Procedure Code. We consider this however i~ the circumstances of the case 
a technical defect which is curable under section 533 (1), Criminal Procedure Code. 
We do not think that the omission of the Magistrate zo put and record preliminary 
questions io these accused asking them whether they knew anything about the 
cause of death has injured their defence on the merits. We have no reason to 
doubt that theresult of such questions being recorded would have been the same and 
that the accused would have made to the Magistrate before the Panchayatdars the 
same confessions they did. There was absolutely no time for these two long detailed 
confessions, Exs. P-5 and P-6, independently made before the Magistrate and the 
Panchayatdars to have been induced in any manner contemplated by section 24 
of the Evidence Act. They are only explicable on the basis of their being substantially 
true and voluntarily made by these two accused in sudden cons-ernation at the 
discovery of the corpse and their interrogation by tbe police. The two confessions 
have been set out in extenso in the trial Court jucgment. Except that the first 
accused sought to fasten culpability for the actual attack on the deceased on the 
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second accused and the second accused on the first accused the long ‘confessions: 
are in conformity with the salient facts and evidence in the case. We have no 
hesitation in finding on the abundant evidence in this case that accused 1 and 2 
jointly murdered the decezec and disposed of his body.. The learned Sessions 
Judge has seen fit to pass’cm the two accused the lesser punishment for a rather 
curious reason which cannot heve the seal of our approval, ziz., that as there were 
no eye witnesses to the actu=] murder, it was not certain from the evidence as to 
who dealt the fatal blows and played the leading role. With the observation 
that the appellants have been fortunate in being awarded the lesser sentence, we 
confirm the convictions and sentences and dismiss the appeals. ae 


We would like to place or record our appreciation of the arguments of Mr. 
R. V. Raghavan who has ap-ecred for the appellants amicus curiae. Unfortunately 
existing rules do not permit =ne payment to him of any remuneration. 


Chandra Reddi, J.—I am in general agreement with the conclusions of my, 
learned brother.. But I like żo add a few words on the admissibility of the. two 
confessions, Exs. P-5 and P-3 made by the two appellants, having regard to the - 
importance of the question. In the judgment of my learned brother; the contents 
of these two confessions and Ge circumstances under which they came to be made 
are set out. The two documents are very important as the convictions of the 
appellants to'a large extent depend on them. If the confessions are receivable 
in evidence and if they have deen found to be voluntarily made, the guilt of the 
appellants can be said to hav= heen established beyond reasonable doubt. 


Counsel for the appellar contends that these confessions are not admissible 
in evidence as they were reco-led by a Magistrate who was not empowered undet 
section 164, Criminal Procedare Code, to record statements and confessions in the 
course of investigation. Although this contention is not altogether without substance 
Tam afraid I cannot give effext to it. The Magistrate who recorded Exs. P-5 and 
P-6 did not purport to act urer section 164, Criminal Procedure Code, as he was 
not one of those who was specially empowered to do so under that section and’ 
therefore they are outside thk= scope of section 164, Criminal Procedure Code. 
These statements were record=d by the Magistrate at the inquest which he was 
holding under section 176, Griminal Procedure Code. My learned brother has 
adverted to some of the cases Searing on the subject. However, I will refer to one 
-decision of the Privy Council, viz. Nazir Ahmed v. King-Emperor!, which in my opinion 
gives support to our view. Thee it was ruled that a statement made to a Magistrate ` 
which did not amount to a cenafession being a self-exculpatory one could be used 
against the maker of it under sections 18 to 21 of the Evidence Act. This seems 
to be an authority for the paztinn that statements of accuséd falling outside the 
purview of section 164, Crim=nal Procedure Code, are admissible as admissions 
‘within sections 18 to 21 of the Evidence Act. On the principle contained therein, 
I must hold that a statemen: made to a Magistrate holding an inquest under 
section 176, Criminal Procedur= Code, is admissible under section 21 of the Evidence 
‘Act. It follows that Exs. F-5 and P-6 are admissible in evidence and can be 
used against the accused as thez fall within the scope of section 21 of the Evidence 
Act. In the result I agree the: the appeal should be dismissed. 


K.S. i Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 


Present :—Mr. Justice Govinza’ Menon AND MIR. Justice Mack, 


Mohammad Hussain Sahib and others ` _ +. Appellants* 
v. ' 
Karutha Syed Mohammad Rowther end cthers «+ Respondents. 


_ Provincial Insolvency Act (V of 1920)—Annulzent of Insolvency on the ground that adjudication was result 
-of collusion between petitioning creditor and the debor—Faect on declarat on obtained by Official Receiver that 
_ Sale deed and mortgage deed by the insclvent were no- bindixg—Death of d=tor—His heirs if entitled to sue for 

rene of the ldnds covered by the salz deed and mortgage deed on the strength of order declaring the deeds not 
inding. , i 
Where the insolvency was annulled on the ground that there was collusion between the alleged 
petitioning creditor and the insolvent, the fraud vitiates all transacions and when once the fraudu- 
lent decree has been set aside, it is as if there h2s beea no decree at all. In the collusive proceedings 
that culminated in the adjudication of the deStor there is no real controversy between the parties 
and there was rothing which the Court decided. The proceedings before the Court were a make- 
believe and a sham fight. Such being the ca- the annulment of the adjudication would result in 
this, namely, that’ all transactions that have tzken place and all proceedings that would have been 
gone through during the pendency of the inscivency would be completely wiped off. If that is so, 
then the decision by which the sae and the mortgaze deeds exec ted by the debtor were declared 
invalid also became null and void, with the resolt that the documents remain in the same 
position as they had been but for the insolvency. 


By the circumstance that the insolvency -proce:dings have been annulled all actions done and 
all proceedings taken. during such period also zet ammulled and the proceedings by which the deeds 
have been declared void have also been got annulled. 


In any event the heirs of the cebtor cannct take advantage of = decision obtained by the Official 
Receiver declaring the sale and mortgage deels noz valid and bimding. They have not succeeded 
to the rights of the Official Receiv2r, because the Oticial Receiver represents not only the insolvent 
but also the creditors. ; . 


4 Accordingly the heirs of the debtor (after his dzath) have no subsisting cause of action against 
persons in possession of lands under the sale deed end usufructuary mortgage deed executed by the 
insolvent though the deeds have been declared to be not binding im proceedings during the pendency 
of the insolvency. Such a suit is rot maintainable. 

Appeal against the decree of the Sour of the Subordinate Judge, Coimbatore; 
in O. S. No. 53 of 1945, dated 6th Auzust, 1946. 


A. Srirangachariar and V. V. Raradurd for AppeLants. 


N. S. Raghavan, A. C. Sampath Aityangar, V. Seshadri, K. S. Ramamurthi, R. Gopala- 
swami Aiyangar, R. Ramamocrthi and &. Rajaraman for Fespondents. i 


The Judgment of the Court was deltvered by 


Govinda Menon, 7.—TLis is an appeal by the plairziffs in O. S. No. 53 of 1945 
on the file of the Court of the Subordinate Judge of Coimbatore against the dis- 
missal of the suit on the ground tha: the plaintiffs have no right to institute the 
suit. Though as many as 12 issues were framed by the learned Subordinate Judge, 
the decision depended on the preliminary question regarding the right of the plaintiffs 
to institute the suit on the ground tkat they had a cause of action. The learned 
Subordinate ‘Judge found that the paint did not show that the plaintiffs had an 
existing cause of action and. therefore dismissed the suit. ' 


The plaintiffs are the sons and daughters of onz Muhammad Ismail Sahib 
who died on 25th February, 1943, ard the present suit is brought for the recovery 
‘of possession of the properties menticned im the plaint from the rst defendant who 
was an alienee.of those properties as well as from other defendants who claimed 
to be the subsequent transferees for zonstleration fram the rst defendant. There 
are no less than 30 defendarits to th suit and most cf them contest the plaintiffs’ 
claim to any relief. This Muhammad Ismail Sahik was at one time a man of 
means. On 17th July, 1926, a sale deed was executed by him in favour of the ist 
defendant of some properties belong-ng. t him for a sum of Rs. 22,000.. On the 
very sare day, he executed a usuuctcary mortgaze deed, with regard to the 
rest of his properties in favour of the same Ist defendant for a sum of Rs. 4,000. 


* Appeal No. 187 of 1947. ' ~- Rgth July, 1952, ` 
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Though the properties wer= situated within the registration sub-district of Erode, 
it so happened that those two documents were registered by the Sub-Registrar of 
Aravakurichi in Trichinopcly district. -How the documents got registered'in that 
district was that.an item of property, over which Muhammad Ismail had no titlé 
but admittedly situatéd w-thin the jurisdiction of Aravakurichi Sub-Registrar’s 
Office, was added to the schedule of each of the documents and-therefore. that Sub- 
Registrar was clothed with “uxsdiction to register those documents. It is common 
ground that the vendor or the mortgagor in the case had no title to those pro- 
perties. 


While matters were in that stage, nearly a year later on 24th August; 1927, 
a creditor of Muhammad Ismail Sahib filed I.P. No. 215 of 1927 on the file of the 
Sub-Court, Coimbatore, to adjudicate Muhammad Ismail Sahib an insolvent, 
This petition was enquired inzo by the insolvency court and on 8th December, 
1927, Muhammad Ismail Sahih was adjudged an insolvent and whatever properties 
that he possessed at that time vested in the Official Receiver who took charge of 
the estate. Whether the p-onerties covered by the sale deed and the mortgage 
deed vested in the Official Rece.ver or not we cannot say because there is no definite 
evidence as to what exactly vested in him. After this, the Official Receiver filed 
I.A. No. 440 of 1930 before the Subordinate Judge, Coimbatore, under seétions 
4 and 53 of the Insolvency Act to annul the sale deed executed by the insolvent 
in favour of the ist defendant as well as to declare that the usufructuary mortgage 
executed by the insolvent in favour of the 1st defendant was not valid and binding 
on him. The vendee and tke mortgagee contested this application and the matter 
was enquired into at some length by the Jearned Subordinate Judge. The first 
point which came up before Hm for consideration was whether the sale and the 
mortgage deeds executed by the insolvent without receiving consideration and the 
second point that was considered was whether the said deeds were void under the * 
registration law ; the third pant was whether the said deeds were liable to be 
annulled for the reason alleged by the petitioning creditor. The learned Subor- 
dinate Judge was of the opinioc that the two documents were supported by consi- 
deration and were real and geauine documents not intended to defeat or delay 
the creditors. His finding is contained at the end of paragraph 13 of his judgment 
marked in this case as Exhibit D-i to the effect that: the alienations evidenced by 
Exhibits II- and III were for valuable consideration and that they had taken’ éffect. 
On the question as to whether ttre was a fraud upon the registration law, the learned 
Subordinate Judge held that che-e was no fraud. , In paragraph 16 of-his judgment 
the learned Subordinate Judze found that the sale deed and the mortgage deed 
were executed in good faith anc for valuable consideration and that the insolvent 
had no idea at-the time ofthe =xecution to defraud or defeat any of the creditors 
of the insolvent. This was taken up in appeal to the District Court where the 
learned District Judge held thar since the documents were registered by the Sub- 
Registrar of Aravakurichi by the inclusion of a property which was not intended 
to be transferred and upon whith no title was intended to be impressed it ‘cannot 
be held that the documents were valid in view of the Privy Council decision in 
Collector of Gorakhpur v. Ramsurdar Malt, On this ground the decision of the Subor- 
dinate Judge was reversed and it was held that.the sale and mortgage deeds were 
not valid and binding on the Oricial Receiver. The alienees took up the matter 
in second appeal to this Court ard in the decision reported.in Syed Muhammad Row 
ther v. Official Receiver, Coimbatore*, Pandrang Row, J., following the Privy Council 
decision in Collector of Gorakhpur v. Ramsundar Mal}, agreed with the District Judge 
and held that the alienations would not bind’ the Official Receiver at all. 


Subsequent to this LA. Na 858 of 1937 was filed by the purchaser of two 
items of property. from.the first defendant, the vendee, for annulling the adjudi- 
cation. This was.enquired into =t great length and the learned Subordinate Judge 
passed an order dated 14th March, 1941 and marked in this case as Exhibit D-2. 
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He came to the conclusion that the -orginal petitioning creditor Kadirsa Rowther 
had no:right to present the insolvency pettion I.P.. N>. 215 of 1927 as the debt 
jn his favour was not true; nor did =e insolvent commit any act of insolvenc 
by trying to defeat or delay the creditors. The Subcrdinate Judge was of the 
opinion that the insolvency application was the result of collusion and that the 
adjudication was practically by.consent made with ulterior purposes. The gist 
of the learned Judgé’s order was that bcth the insolvent and the petitioning creditor 
colluding together brought forward tze insolvency application to get the debtor 
adjudicated insolvent and by practising fraud upon tie Court the adjudication 
order was obtained. Upon this, the appEcation by the purchaser was allowed 
and the collusive adjudication was annulled on 14th March, 1941. It may be 
mentioned that the insolvert resisted the annulment af the adjudication order, 
"There was an appeal against the order of the Subordinate Judge which was confirmed 
‘and in the second appeal the orders of both the Courts were confirmed. 


‘It is after this that the alleged msolvent died on 25th February, '1943. The 
present suit was filed in 1945 two year= after the death cf Muhammad Ismail Sahib 
by. his sons and daughters for the recovery cf possession of the properties sold and 
mortgaged from the.original as well as subsequent aliences on- the ground that after 
the annulment of the adjudication evid2ncec by Exhibit D-2 the Properties reverted 
back to the insolvent and therefore the aliecees were baund to restore the property 
to the insolvent. The learned Subor=nate Judge founc that the finding contained 
in Exhibit D-1 that these documénts were: executed in good faith and for valuable 
consideration must be deemed to have become conclus-ve and final. In addition, 
he referred to two decisions of this Court <n Dharma Scmarajayya v. Sankamma? and 
Minor Ratnavelu Chettiar v. Franciscu Udayar? to the effect that when an insolvency 
is annulled by an order of Court urler: ction 37, oF the Provincial Insolvency 
‘Act all proceedings taken as a result of that insolvency get wiped off and the situation 
is as if there had been no insolvency = all end the partes are relegated back to the 
position which they would have occug-ed but for the insolvency. On these grounds 
the Subordinate Judge found in the preser suit that the plaintiffs are not entitled 
to institute the suit and dismissed the same. ‘This appeal is against that decree. - 


The question for consideration whick has been 2laborately argued by Mr. 
Srirangachariar for the appellants is whetLer as a result: of the annulment of thé 
‘ insolvency by Exhibit D-2 the two dreds, namely, thesale deed and the mortgage 
have also got annulled with the result that the properties kecame revested in Muham- 
mad Ismail Rowther. Mr. Srirangashariar argues that by the decisions of the 
High Court declaring that the sale and mortgage dees are not binding on the 
Official Receiver, the alienztions shorld be deemed to have been held-to be non- 
existent and therefore the title has go- revested in the insolvent by the annulmént 
of the Insolvency. If that :s so, the question regarding the binding nature of the 
transactions on the ground that they were not supported by consideration cannot 
now be gone into hecause tke judgment of -he learned Subordinate Judge has been 
reversed in appeal. It may be that te lower Gourt ix the present case has stated 
in.rather wide terms what tne effect cf the finding of the Subordinate-Judge was in 
dismissing the application tc declare the two documents not binding on the Official 
Receiver. But in our opinion the fact thet the finding of the Subordinate Judge 
would not now become conclusive cannot help the appellants for this reason that 
if as.a result of.the annulment of the <nsolvency on the ground that it is.a‘collusive 
transaction, it would be as if there = no insolvency, the situation would be the 
same as if no steps had been taken to get the mortgage.and the sale deeds set aside. 
In Venkateswari v. Venkatasubbayya®, this Court has held that a vendor of immoveable 
property cannot be allowed to plead or to take advantage of the invalidity of the 
registration on his sale deéd on the grcund that by the inclusion of a particular item 
of properiy in.the document and getting zhe docume+t so registered in an office 
where otherwise it could not have been registered a frand on the registration Jaw 


= Pa 
-¥- (1943) 1 M.LJ.166.-- ~- <- -> - 3- (1931) 63 M&J. 77: LIGR.-55 Mad. 507. . 
2. (1945) 1 M.L.J. 472. A nn aan 
103 j gi 


826 . “THY MADRAS LAW JOURNAL REPORTS: - - [1958 
l ` 


was committed in which he aarticipated. It was also held that as a‘general rule a 
plaintiff cannot plead his can fraud or illegal act as a basis of his.claim or as a 
necessary step towards the.z1ccess of his claim ; his position in that matter is not 
made better by showing that the defendant has joined him in the-fraud or illegal 
act or by the fraud or illegal act. not being pleaded but coming to light in the course 
of the trial of the suit or eve- ñ the hearing of an appeal. : 


ke What then is the effect of the order Exhibit D-2 by which the insolvency was 
annulled on the ground thet there was collusion between the alleged creditor 
and. the insolvent? There caa be no doubt that fraud vitiates all transactions. 
and-when once a fraudulent decree has been set aside, it is as if there has been no: 
decree at all. In Bandon v. Zeher! the following are the observations : ` ' a 

“A sentence is a judicial det=rmination of a cause agitated between real parties, upon which 
a real interest has beén settled ; :n order to make a sentence there must be a real interest, a real 
argument, a real prosecution, a ral defence, a real decision. Of all these requisites not one takes 
place in the case of a fraudulent grd collusive suit ; there is no judge but a person invested with the 
ensigns of a judicial office is misemployed in listening to a fictitious cause proposed to him ; there is 
no party litigating, there is no par-y defendant, no real interest brought into question.” p 
Following these observations it seems to us that in the collusive proceedings which: 
culminated in the adjudicaton.of Muhammad Ismail Sahib there is no real con; 
troversy between the parties =nd there was nothing which the Court decided. ‘The 
proceedings before the Court were a make-believe and a sham fight, Such being 
thé case the annulment of te adjudicafion would result in this, namely, that all 
transactions that have taken lace arid all proceedings that would have been gone 
through during the pendenzy of the insolvency would be completely wiped off. 
If that is so, then the decision by which the sale and the mortgage deeds were declared: 
invalid also became null azad void, with the result that the documents remain 
in the same position as they nhad been but for the insolvency. We may also refer 
to Black’s Judgment, page 1e31, with regard to the effect of fraud and collu- 
siveness. “i 


In our opinion by the cxcumstance that the insolvency proceedings have been 
annulled all actions done axi all proceedings taken during such pericd also get 
annulled and the proceedings by which the deeds have been declared void ‘have 
also been got annulled. : 


Another way of looking at the question is that even if it cannot be said that the 
entire proceedings have been ‘wiped off, still the plaintiffs who claim under the 
insolvent cannot take advantage of a decision obtained by the Official Receiver 
declaring the sale and the mor-gage deeds not valid and binding. ‘ The plaintiffs 
are not the persons who hav= succeeded to the rights of the Official Receiver, be- 
cause the Official Receiver represents not only the insolvent but also the creditors. 
We may also refer in this cornection to the observations of the learned Subordinate 
Judge in annulling the ‘insoly=nry that no creditor seems to have proved his’ debts. 
in the,insolvency from the begmning ; and that the insolvent admitted after executing 
these :documents that his debts had already been discharged. In this view’ also: 
it has to be held that the erzire proceedings were make-believe transactions. In 
our opinion the learned Subsrdinate Judge was right in holding that the plaintiffs. - 
have no subsisting cause-of a>tion against the defendants. The transactions took 
place more than 20 years ago and the properties have passed from one party to. 
another.; and third parties kav= acquired title in them. Though we do not want. 
to rest our decision on the ground that the suit is barred by limitation -we think 
that it cannot be said that she plaintifis have proved that they have a right to. 
institute the suit. . Ot 

The appeal fails and is Gismissed with costs (one set). . eo 

K,S. SET A Gk uw Appeal dismissed. 
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-IN THE HIGH COURT OF JULICATURE AT MADRAS. 


‘Present :—Mr, Jusrice Cuanpra, REDDI. 

Kumarasami Chetti, a = e» Appellant* 
er ia f i o iann i ; wt 

T. R. Subramania. Iyer , >». Respondent. 


Madras Estates Land Act (I of 1998), sections =31 ar 192 (1)—Sale in execution of rent decree—Auction- 
furchaser knowing about defects of sale—Previous sale in cxecattion of another decree—Attachment of sale-proceeds 
— Whether, auction purchaser could approbate and regrobateit—Ciwil Procedure, Code (V of 1908), t Order 21, 
rule gt1—Applicability. e 


‘If a person. adopts a sale with full knowledge tkat nothing was purchased by him at the-sale- 
>y reason of the judgment-debtor heving ceased to have any interest therein and derives some benefit 
zherefrom; he will be precluded thereby from sudsequently contending that’the sale was ab initio void 
and that he should get a refund of the purchase money. The'doctrine that a person cannot approbate 
and reprobate is applicable. aig . - ae 


The respondent herein obtained a detree agains: one B a tenant'of his for arrears of: rent in: 
proceedings before the Revenue Cfficer. , The property was brought to sale.and purchased by the 
appellant herein. , Within time the ‘udgment-detor irstituted proceedings under section 1 31, Estates: 
Land Act, to set aside the sale. The appellant herein opposed it an two grounds one being that the 
appellant did not comply with thë requirements of section 191 of the Estataes Land Act and the 
second being that the ‘property having been’ purchased by a third person in-execution of a money 
decree long before and the transfer had been recognised by the Jandholder.. Thereupon the appellant 
obtained the sale.certificate and possession of property. Subsequcatly, the appellant attached the: 
sale proceeds in;execution of a decree, whick he had obtained against the tenant. B. When the 
purchaser’s legal representative applied to hav= the surplus sale proceeds the appellant herein con- 
tended that the sale proceeds belonged to his judgm=nt-debtor. Later on V who ‘acquired interest 
in the suit properties by a series :of transactions‘ filed a suit alleging that the property in question 
had been purchased by his predecessor in interest ic execution of a money decree and the transfer 
having been recognised by the landholder tk= judement-debtor. ‘B?’ had no subsisting interest 
in the property and therefore any other later sale had no effect at all and would not prejudice his. 
own predecessor in interest. The suit was decreed and the appellant was dispossessed of the property, 
As one of the grounds of defence ir that suit th= appellant had said that the title of the property long 
before having passed to the'purcheaser in execution œ another earlier decree and the transfer having 
been recognised by the landholder there was nothing in the judgment-debtor to passin a subsequent 
sale. ex DAR R ao ` . 


' Held, (1) that two ‘remedies were open tc the ‘2ppellant (a) to have the sale set aside and get 
back his purchase money and (4) to stand by che sal= and take the consequences. 


Under Order 21, rule gt, Civil Procedure- Code. the auction-purchaser can have a sale set aside 
in certain circumstances. Further Order 21, rule.c1, is not one cf the provisions excluded under- 
section 192 (1) of the Madras Estates Land Act. S> the appellant could have pursued the remedy 
and got the sale set aside. There is no repugnency between Order 21, rule g1, Civil Procedure Code,. 
and-section 131 oftthe Madras Estates Land Ac. Despite his knowledge of the defects of the sale, the 
appellant chose to affirm it and stand by it. He cowd not therefore now reprobate it. Therefore he 
could not get the refund of the maney. 


| Case-law reviewed. 


Appeal against the decree of the Court cf the Subordinate Judge, Kumbakonam, 
in A.S. No. 74 of 1947, preferred ageinst zhe decree of the Court of the District. 
Munsif, Valangiman at Kumbakonam, in G.S. No. 207 of 1946. zi : 


R. Gopalaswami Aiyangar for AppeLant. - i 
M. S. Venkatarama Aiyar'for Respcndér:. + ; 
The Court delivered the following _ 


| Jupcmenr.—The plaintiff is the appellant. He sued ‘for ‘the recovery of a 
sum of Rs. ‘1,099-10-0. Though'decrzed in the trial Court, the suit was dismissed 
gn appeal: by the Subordinate Judge of Eumbakonam. The suit was instituted 
in the following circumstances : - E oe: ' D: pea 


i 


The respondent hereir, a landkolder, obtained a decree against one of his 
tenants one Balasubramania Padayacai; for arrears of rent in S.'S.‘No. 28 of ‘1937 
on the file ofthe Revenue Divisional ‘Officer, _Kumbakonam, and, ‘in execution 


thereof; brought the tenant's holding to sale. The ‘property’ was purchased by the 
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appellant on 5th July, ıç4s- Within go days of the sale, the judgment-debtor 
instituted proceedings under=ection 131 of the Madras Estates Land Act for setting 
aside the sale. This appiicstion was opposed by the appellant, who was the 
auction-purchaser, mainly cn two grounds. The first ‘was that the applicant 
did not comply withthe requirements of section 131 of the Madras Estates Land 
Act and the second was thet he applicant had no subsisting interest in the property 
to enable him to maintain żhe application, the property having been purchased by 
third parties in execution ofamoney decree against him long before and the transfer 
having been recognised by tre !andholder. These objections prevailed with the 
Sub-Collector, Kumbakonanz, who heard the application with the result that the 
petition was dismissed. ‘Therupon the appellant obtained the usual sale certificate 
and also possession of the property through Court on and September, 1943. Subse- 
‘quently, the appellant attached the surplus sale proceeds in execution of a decree, 
which he obtained against the above mentioned Balasubramania Padayachi. 
When a claim was preferred. by the widow of the purchaser in execution of the 
money decree to the surplus sle proceeds on the ground that the property in dispute 
belonged to her husband br virtue of the earlier sale, the appellant objected to the 
same and contended that the =le proceeds belonged to his judgment-debtor. The 
executing Court agreed witk Hs objection and dismissed the claim petition with the 
consequence that he could >rcceed against the surplus sale proceeds in execution 
of his decree. Sometime tkereafter, one Venkatarama Ayyar, who acquired 
‘interest in the suit propertizs Dy a series of transactions filed a suit O.S. No. 237 
‘of 1944, alleging that the --cperty in question was purchased by his predecessor- 
din-interest in execution of a money decree andthe transfer having been recognised 
by the landholder the judgm=nt-debtor Balasubramania Padayachi had no sub- 
sisting ‘interest in the propecty and therefore the subsequent sale had no effect at 
all and would not, in any waz, préjudice the purchase of these properties by his 
predecessor-in-intezest. ; ` : 


In spite of the opppositon by the present appellant, the suit was decreed and, 
in execution of the decree, ne was dispossessed. It may be mentioned here that 
one of the grounds of the jucgment in Venkatarama Aiyar’s suit was the statement 
-of the appellant that, on the dat when the property was brought to sale in execution 
of the decree in S.S. No. 28 o? 1937, the judgment-debtor had no saleable interest 
-in the property, the title theren having long before passed to the purchaser of the 
‘same earlier in execution of cn=ther decree and the transfer having been recognised 
by the landholder. 4 f 


It is as a result of his Lazing lost possession of the property that the present 
suit came to be laid. The piait claim was made up of Rs. 750 being the purchase 
money which he paid, Rs. :15-7-0 being the costs in O.S. No. 237 of 1944 and 
Rs. roo being the costs incurred by him and the balance as interest at 6 per cent. 
per annum on the amounts deto him. ‘The contention put forward by the plaintiff 
in the plaint was that, as the sate was void ab initio and that nothing was purchased 
by him at the Court auction, toe defendant was bound to make good the purchase 
money, which he deposited inte Court. 


The suit was resisted on various grounds, the chief of them being that the 
purchasers at the Court auctor in execution of the decree in O.S. No. 193 of 1933 
did not comply with the procedi re laid down in sections 145 and 147 of the Madras 
Estates Land Act with the -esult that his judgment-debtor continued to be the 
registered pattadar and, consecuently, the defendant could validly bring the pro- 
iperties to sale, without implea ding the previous auction-purchasers and that, secondly 
the plaintiff was estopped from questioning the validity of the sale, having adopted 
the same on two earlier occasicns. 


. The trial Court decreed ths suit, agreeing with the contentions put forward 
on behalf of the plaintiff that the sale was ab initio void, as, at the time of the Court 
auction, the judgment-debtor kad no subsisting interest in the property and that 
there was nothing which the alaintiff- could purchase at that sale-and--that the 
plaintiff was not estopped frcm contending that the sale was.void..§ . o - 


an 
iW 
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On appeal, the Subordinate Judge reversed the judgment of the trial Court. 
His view was that the non-compliance by the purchasers im the earlier Court auction 
with the procedure laid down in sections 145 and 147 enabled the landholder to 
bring the property to sale validly and the failure to bring on record the transferees 
did not affect the legality of the sale. He wes also of the opinion that the plaintiff 
was precluded from attacking the validity of the sale, haring regard to the attitude 
adopted by him both with regard to the application for sezting aside the sale and the. 
attachment of the surplus sale proceeds. 


The correctness of this decision is quescioned in this second appeal on both 
the points by Mr. Gopalaswami Ayyangar, the learned Counsel for ihe appellant. 
It is argued for the appellant that the lower appellate Court erred in not giving 
a definite finding on the question, whether the landholder-_had recognised the transfer. 
T entirely agree with Mr. Gcpalaswami Ayyangar that the lower appellate Court 
took an erroneous view of the law and failed t consider that point and if my decision 
is to rest on this, I would have to call upor the lower appellate Court to go into 
that matter and give a finding. But in the view I take of the other point, it looks. 
to me to be unnecessary to adopt the course indicated above. The second appeal 
can be disposed of on the otker ground of dscision adopted by the lower appellate 
Court. As I have already stated above, the lower appzllate Court took the view 
that the plaintiff was precluded from contending that the sale was not valid. Mr. 
Venkatarama Ayyar, the learned counsel for the respondent, supports the judgment 
of the lower appellate Court on this aspect cf the case Ly citing to me certain deci- 
sions, which I will refer to presently. 


Mr. Gopalaswami Ayyangar canvasses ‘the findirg of the lower appellate 
Court on this point and contends that there can be no question of any estoppel in a 
case like this. The rule of estoppel is embodied in section 115 of the Evidence 
Act. Section 115 runs thus : 

“ When one person has, by his declaration, act or omission, mtentionally caused or permitted 
another person to believe a thing to be true and to act upon suct belief, neither he nor his repre- 
sentative shall be allowed in any suit or proceeding between Limself and such person, or his. 
representative, to deny the truth of that thing. 

Jilustration : A intentionally and falsely leads A to believe that certain land belongs to A, and. 
thereby induces B to buy and pay “for it. Theland afterwards Lecomes.the property of A’and. 4 
seeks to set aside the sale on the ground that at the time of the sale ne had no title. He must not be 
allowed to prove his want of title.” 


Based on this section, the contention of Mr. Gopalaswami Ayyangar is that 
there was no declaration, acz, or omission a-tributable t the plaintiff, acting upon 
which the defendant was, ir any way, preudiced. It is not necessary for me to 
consider the soundness of the proposition put forward by Mr. Gopalaswami Ayyan- 
gar. The plaintiff was nor-suited,in the lower appellate Court which invoked 
the rule against approbate and reprobate iz support of its judgment. 


The doctrine is tersely stated by Scrutton, Lord Justice, in Verachures Creameries 
v. Hull and Netherlands Steamship Co.1. What happened there was this. Certain 
goods were delivered by the owners to the forwarding 2gents for forwarding them 
to a customer in Manchester. Before the goods were -actually delivered to the 
customer the owners directed the agents not to deliver them to the customer. 
Despite this, the agents delivered the goocs to the custome:. The owners there- 
upon invoiced the goods to the customer and also sued him for recovery of. the 
amount. The owners, having failed to get satisfaction of the decree, wanted to 
proceed against the agents. The question was whether the owners could proceed | 
against the agents also having elected first to proceed against the customer. The 
Court of appeal held that the owners could not proceed against the agents. 
Dealing with the argument put forward on behalf of the owners that it was not 
easy to see why the act of the owners shculd enure t the benefit of the agents, 


who were_no parties to-the action-for goods-sold and delivered and-who have in. 
a l 





2> 


1. ` (1921) 2 K.B. 608. 


* 830 THE M.DRAS LAW JOURNAL REPORTS, [1952 


mo way altered their position in consequence of any election involved in bringing 
that action, Scrutton, Loré Justice, summed up the position thus : i 


1 “A plaintiff is not permittec to * approbate and reprobate.’ The phrase is apparently borrowed 
ifrom the Scotch‘Law, where it is used to express the principle embodied in our doctrine of election, 
-.viz., that no party can accept and reject the same instrument, Ker v. Wauchope’, Douglas Menzies v. 
Umphelby?. ` The doctrine of elecior. is not however confined to instruments. A person cannot say 
-at one time that a transaction is val and thereby obtain some advantage to which he could only be 
-entitléd on the footing that it is vaid,-and then turn round and say that it is void for purpose of secur- 
ing some other advantage. Thisis o approbate and reprobate the transaction.” . ee 


, , This principle was applied to the case of a sale in our Court by Burn, J., in 

-Sreeramulu v. Venkatanarasin-hara®,., There a person, who had a decree against a 
father and his, three sons, first objected to’ the sale of the son’s share in the joint 
‘family properties by the Gfftial Receiver in the, insolvency, of ‘the father.. He 
then allowed the sale and alse took, part-in it. After the sale was concluded, he 
‘protested against it, but later on, he not, only withdrew his protest but received 
his share of the. sale..procesds from the Official Receiver’s sale. Haying'done all 
this, he sought to bring to sa= tne'son’s share in thé joint family property in execution 
-of his decree. _When the matter came up finally before this Court, it was decided 
by. Burn, J., that having approved of the sale as seen from the various acts of his, 
he was precluded from contending subsequently that the sale was void. . 


<` _Mr.-Gopalaswami Ayyanzar, the learned counsel. for. the appellant sought 
‘to distinguish those -decisions on the ground that in this case it is not the appellant 
that is repudiating the.sdle bet it is the decree ‘of the Court that has resulted: in 
rendering the sale void and depriving the appellant of the possession of the property. 
-His argument is that the intergosition ofa decree makes all the difference and the 
decisions cited by Mr. Verkiterama Ayyar have no application to this ‘case. “I do 
-hot think I can’agrees °° O 0 ove 7 s nE E EREN 

~ No doubt it is the decree that has deprived’ the appellant of the, property. 
But it cannot be overlooked tnat_the appellant was fully aware of the situation; 
viž., that the judgment-dekor at the time of the sale had no subsisting’ interest, 
-he having lost all his interes leng before the property was brought to sale and the 
transfer having been recogni&ec by the landholder as can be seen from his assertion 
in the proceedings for setting eside the sale and yet he deliberately chose to. stand 
‘by it and obtained an advartace for himself. ; Ñ ; 


The decree in question was only the result of facts and circumstances which 
‘rendered the sale ab initio voie of which the appellant was fully aware. ` Having 
adopted the salė as a valid ona with full knowledge:that the sale was avoid one 
-and that he purchased nothirz et that sale, for his own-purpose, and thereby obtained 
an advantage he cannot turr reund and say that he must be put back in the same 
position in which hé was prior -o the sale, merely because it turns out later on that 
‘the course followed by him was to his disadvantage. - Fe RT el 

It was next’ urged by M=.-Gopalaswami Ayyangar that the-rule against’ appro- 
. bate and reprobate is:nothing tut another form of estoppel and can have no, appli- 

‘cation to a case like. this. He referred me to a passage in the law of Estoppel by 
representation by Spencer Bcwer at page 214.’ The passage runs thus i 
_. “ The basic principle underlying: all these cases is that where A dealing with B, is confronted 
-with two alternative and mutually exclusive courses of action in relation to such dealing, between 
which he may make his election and £ therefore so conducts himself as reasonably to induce’ B to be- 
-lieve that he is intending definitely +0 =lopt the one course, and definitely to reject or relinquish the 
sother, and in such belief alters his »ostion to his detriment, A is precluded, as against B, from after- 
“wards resorting to the course whict he has thus deliberately declared his intention of rejecting. This 
principle is in some of the authoitis enunciated, without the actual use of the word © estoppel,” 
-as if it were part of the doctrine =f ‘election’ or ‘ waiver ” or is expressed in the form of the rule 
-Aagainst “dpprobation and reprobador.”” Cae a ONS 

What is argued by Mr. Gopalaswami Ayyangar, is that the'rule against appro- 
bate and Teprobate ‘or’ the rale of election ‘would arise only: in. cases, where: two 
remedies are open, but if a: party has ‘only one remedy, it cannot be said that he 

TE (1819) IBI 1, 21:4 BRG U0 + og (1938) 2 ML:J. 835: 57m 
2. (1908) A.C. 224, 232. : eg ig > i 
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could elect a remedy. He ccntended farthe that the ceuse of action, so far as his 
client was concerned was the deprivaticn of pessession o? the property and, so long 
as his possession was not disturbed, he hed na cause of actzon to sue the decree-holder 
for refund of the amount, which he deposited under the void sale. I do not think 
I agree with him. In this case, at the time when he opvosed the application for 
setting aside the sale, two remedies were open to him. One was to have the sale. 
set aside and get back his money and -he other was to stand by the sale and take , 
the consequences. i = 77: i 


Under Order 21, rule g1, Civil Prccedure Code, the auction-purchser can have 
a sale set aside in certain circumstancez. That rule is & the following words : 


“ The purchaser at any such sale in execution of a decree may zpply to the Court to set aside the 
sale on the ground that the judgment-debtor kad na saleable intersst in the property sold.” 


The question is whether this provision of lew is applicable to sales held under the 
Madras Estates Land Act. Section 192, scb-rule (1) of the Madras Fstates Land 
Act, lays down-that the Provincial Gcvernment may fram time to time make rules 
consistent with this Act declaring that any provision af the Civil Procedure Code, 
1908, shall not apply to suits, applicatiors, appeals.o> other proceedings urider 
this Act in any civil or revenue court cr to cny specifiec classes of such suits, appli- 
cations, appeals or proceedings or to applications or cther proceedings before the 
tribunal constituted under section 18=A oc shall appl+ to them subject to modifi- 
cations and additions specified in the rules. ` 7 


It is clear from this section arid -hat unless any of the, provisions of the Civil 
Procedure Code are specifically excluced, they will have application to suits, appli- 
cations or appeals or other proceedings under the Madras Estates Land Act. Since 
Order 21, rule g1, is not ore of the provisions that has Seen excluded, an auction- 
purchaser is entitled to resort to this provision of law acd to have the sale set aside 
on the ground that the juégment-debtor had no salezble interest in the property 
sold. If so, in this case the auction-purchaser, that is, the appellant could pursue 
this remedy. and get back his money. 

Mr. Gopalaswami Ayyangar seexs to get over ths by arguing that since this 
provision is repugnant to the provisicns of section 131 of the Madras Estates Land 
Act, the remedy under Order 21, rul= g1, is not available to an auction-purchaser 
like the present appellant. I do noz thick there is eny force in this contention. 
Section 131 of the Madras Estates Land Act provides only for setting aside a sale 
by a judgment-debtor an does not contemplate an application by the auction- 
purchaser for that purpose. So, ther is ro répugnancy between Order 21, rule gt 
and section 131 of the Maéras Estates Land Act which, in my opinion, corresponds 
to Order 2r, rule 89, the former contemplating an application by the auction- 
purchaser and the latter an application ky the judgmacnt-debtor. It is thus clear 
that there were two remedies open to ths auction-purchaser (1) to repudiate the’ 
sale, have it set aside and get back the amount, which ite deposited and (2) to adopt 
it and get whatever advantage he could therefrom. Despite his knowledge 
about the nature of the sale, he chose to affirm it anc stand by it. In view of the 
fact that, in this case the auction-purchaser could avai himself of Order 21, rule 91, 
having known the defects in the sa befre its confirmation, it is unnecessary for 
me to consider the question whether a purchaser at ar. auction sale, which turns’out 
to be ab initio void has to wait till ke is deprived of zhe possession of the property 
and has no remedy to repudiate the sale end claim a refund of the purchase money | 
before that, in spite of his knowledge that no title passed to him in the property’, 
since the judgment-debtor had none at the time of the sale. 


` My' conclusion is that a’ persor, wh> adopts a sale with: full knowledge that: 
nothing was purchased by him: at the sale by reason of the judgment-debtor having 
ceased to have any interest therein and derives some benefit, thereby is precluded 
from. subsequently contending that tae sale was void and that he: should get a refund 
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of the purchase money. To zuch a person, the doctrine “that a person cannot 
approbate and reprobate is applicable. 


In the result, the seconé appeal fails and is dismissed. No costs in this Court.. 
Leave granted. 


K.C. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. EALAMANNAR, Chief Justice AnD MR. JUSTICE VENKATA- 
RAMA ÅIYAR, 


V. L. Narasu, carrying on. business under the name and style of 


Narasu Pictures Circuit : .. Appellant* 
vw \ 
P..S. V. Iyer and others : .. Respondents. 


Contract—Agreement_for exhibiting of alm produced by plaintiff in defendant’s talkie house—Building pulled” 
down as it was condemned as “ being unsafe for being used as a cinema theatre or for any other public purpose ”— 
Impossibility of performance of agreemeni— Defendant if liable to plaintiff for damages. 


In the class of cases to which the doctrine of frustration applies, there will be implied in the. 
contracts a condition that they will cezse to be operative if the basis on which they rest disappears 
or becomes fundamentally altered. Tis, however, is a rule of construction and must yield to any 
contrary intention which the agreement might disclose. In the absence of any such intention a 
warranty that the theatre (belonging ts the defendant in which there is an agreement to exhibit the 
film produced by the plaintiff) wou'd be available for performance during the entire period of the. 
contract cannot be implied. As the continued existence of the theatre was the basis on which both | 
the parties entered into the contract, where by reason of cancellation of the licenses and the pulling 
down ofthe theatre on being condenred as unsafe by the authorities, there must be implied in the 
agreement a condition that it should terminate in case the licenses are cancelled or the Theatre ceases: 
to exist. The fact that the contract is a ontinuing one extending over a period fixed or indeterminate 
did not exclude the application of the doctrine of frustration. . 

When the building was condenmed by the Police authorities and pulled down there is nothing. 
to compel the owner to rebuild the theatre. Where the new theatre is rebuilt on new foundations, 
it will be substantially different fromthe subject-matter of the original contract. ; 

The nature of the trade is aga'n a very material clement in determining whether the events 
which happened merely suspended tke performance under the contract or put an end to it. Cinema. 
pictures have an ephemeral existenc= and their attractions are evanescent. And the possibility of 
rebuilding the theatre cannot render the interruption merely of a temporary character and the con- 
tract not frustrated by the disappearance of the building. i 

The ‘agreement having become Frustrated the owner of the theatre was discharged from his 
obligation thereunder. 

The burden is on the plaintiff tc prove that the collapse of the building was due to the default 
or neglect on the part of the defendant. Even assuming that the defendant was negligent in not 
taking proper steps for ensuring that the theatre was in a fit condition for performing the contract,, 
that is not sufficient to deprive him o? the benefit of the plea of frustration. Accordingly the owner 
of the theatre is not liable for any. damages. 


On appeal from the judgment and decree of Mack, J., dated roth March, 1950, 
and passed in the exercise of the Ordinary Original Civil Jurisdiction of the High 
Court in C. S. No. 118 of 1947. À 


N. Rajagopala Ayyangar for Appellant. 


K. S. Sankara Aiyar, V. Sundaresan, S. Sankara Ayyar, T. S. Rangarajan and. 
A. K. Sriraman for Respondents, . 


The Judgment of the Court was delivered by 


Venkatarama Aiyar, F.—This is an appeal by the defendant against the judgment. 
and decree in C. S. No. 118 of ta+7 on the file of the Original Side of this Court. | 
The appellant is the Managing Director of a company called the Presidency Talkies, 
Ltd., which owns a cinema hcuse called “ the Paragon Talkies.” The plaintiff 
is the producer of a film called “ Rukmangadan.” On 31st August, 1946, an 
agreement was entered into be:ween the parties (Ex. P-1), for exhibiting this 
picture in the Paragon Talkies. he agreement runs as follows : 


* O.S.A. No. 49 of 1950... : eck) a Ist August, 1952. .- , 
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= To z 5 

Mr. P. S. V. AIYAR, 
Messrs, Ayyar Productions. __ 
Mount Road, Madras. 


‘31st August, 1946. 


DEAR SR, 

In continuation to our letter of the 28th instant end with further reference to our personal inter- 
view of the goth, we agree to release your picture ‘ Rckmangadhan ’ featuring G.N.B. and others, in 
continuation of ‘Mayamachindra’ in our Paragon Ta_kies, Madras, oa the following terms : 


_ 1. Date of release: In continuation to ‘ Mayamachindra ° failure on your part to supply: your 
picture immediately in continuatior. of ‘ Mayamachindra’ shall make this contract null and void, 
aut on or before October 10, 1946. 

2. Percentage : Sixty per cent. of the nett collections for the first week, 55 per cent. for the second 
week and 50 per cent. thereafter throughout to be to your share. 

3. Hold over : The picture will be stopped when the weekly nett collections fall below the hold 
over figure of Rs. 3,600 nett. 

4. Publicities : All publicities inclusive of Banners, Posters, Press Publicities, Theatre Decorations, 
stc., to be done by you, and towards our share of advertisement charges we will pay you a sum of 
Rs, 125 per week for the first eight weeks and thereafte> Rs. 100 only per week. , . 

5. General : UsualjTheatre free passes will be iss.ed by us. Your sharé of the picture will be 
paid at the end of each week. ea agi ake 

. Yours faithfully, K m 

. Jor Narasu Pictures Circuit,, - ad 

(Signed) V.L. NARASU. 
I agree to the above for Ayyar Productions. 
(Signed) P.S. V. AYYAR.” 


The picture was put on board on 23rd Occober, 1946, and was running till 5th 
December, 1946. In the beginning of December, 1946, there were heavy rains, 
and on the night of 5th December, a portion of the rear wall of the talkies collapsed.. 
and three persons weré killed. On receipt o7 this informazion the Police telephoned . 
to Mr. Meeran, Engineer of the Corporation of Madras, to inspect the premises and 
report on their condition. The report which he sent is Ex. P-2 (a). Therein 
he stated that pending a thorough investigation by him which: could-not then: be ‘ 
carried out owing to rains, ‘‘ the performance in the Theatre should be suspended ”. 
On this, the Commissioner cf Police directed the defencant 

“ to suspend shows in the Talkie from to-day onwards until further orders, as the Engineer of 
the Corporation of Madras, has certified that the Talkie is unfit to-be used for the ‘shows at 
present.” ` 
(Ex. P-2, dated 6th December, 1946). By Ex. P-3 the defendant communicated 
this to the plaintiff on the same day. ' 


On 14th December, 1946, the premises were again inspected both by the 
Corporation Engineer and the Commissioner. The Engineer was definitely -of 
the opinion that the building was “ unsafe for being used as_a Cinema Theatre 
-or for any other public purpose.” On this, the Corporation Commissioner wrote 
to the Commissioner of Police Ex. P-4 as foLows : > 

“In my opinion, the whole building should be pulled down immediately so as to avoid any further 
mishaps and should be reconstructed as I do not consicer the existing structure to be sound . . . . 
Under the circumstances, I would request you to cancel the licence already issued to the Paragon 
Talkies and not to renew it until the building is reconstructed and the Chief Engineer to Government 
certifies it to be sound and safe.” i A ioa 
This. was communicated to the defendant, who thereupon wrote Ex. P-5 to the- 
plaintiff on 19th December, 1946. Therein, after setting out the above facts, the 
defendant wrote i j 

“ Consequently- we regret to inform you that our contract'to exhibit your picture ‘ Rukman- 
gadhan ’ at the Paragon Talkies has lapsed because cf impossibility cf performance.” 
A cheque for Rs: 307-15-6 being the amount due to the plaintiff on account of the 
collections on the 4th and 5th December, 1926, was also enclosed alongwith Ex. P-5 
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and was received by the planif without prejudice to his rights under the contract. 
After a preliminary exchange of notices, Ex. P-7 and Ex. P-8, the plaintiff insti- 
tuted the suit, out of whick the present appeal has arisen claiming Rs. 85,000 as 
damages for breach of contract by the defendant. In the plaint, it is alleged ` 
that under the agreement ‘betw2en the parties the defendant was under an absolute 
obligation to exhibit the picure ; that he was further negligent in that he did not 
maintain the Theatre in a proper state of repair; and that, therefore, he was 
in default and liable for danages. The defendant filed a written statement denying: 
that he was under any absobute liability to exhibit the picture whether the Theatre 
was in existence or not ; he also denied that he was negligent in the maintenance , 
and upkeep of the Theatre. He contended that the contract had in the events 
which had. happened become impossible of performance and frustrated ; that 
he was, therefore, discharge from his liabilities theréunder, and that, in any event, 
the damages: claimed were excessive. The suit was heard by Mack, J., who held ` 
that there was in the contratan implied warranty by the defendant í 
that the Paragon Talkies would be available-for the running of [this picture throughout the 
period the parties’ contemplated >; : : TE . te ast 
and that further. ` Bi ai 


oes the plaintiff had succeeded in proving positively default or neglect on the part of the defen- 
dant in addition to establishing the breach of the implied warranty in the suit contract.” : 
On the question of damages. h2 held that there were no data available for deter- 
mination of the sare and awarded a decree for Rs. 25,000 in favour of the plaintiff. 
The defendant appeals. 


_ On the contentions thaz have been urged before us three questions arise for 
determination : any i 

(i) - Whether the liability undertaken by the defendant under Ex. P-xr was 
absolute and whether he is, i: consequence, liable for a breach of warranty ; or 
whether there has been frustration of the contract so as to discharge him from his- 
obligations thereunder ; We Ge i: SE EV 


(2) Whether the defendart is liable on the contract on the ground that , the 
frustration resulted from his awn default or neglect, and oc 
-° (3)"-to what damages, i'eny; the plaintiff is entitled. 
On the first question, it ismecessary to refer to the facts on which the conten- 
tions are based. Under Ex.'P-1 the appellant agreed to exhibit the picture in 
“our Paragon Talkies.” Täis Theatre belonged to the Presidency Talkies, Ltd.,_ 
of which he was the Managirg Director and in which he held the majority of shares, 
and’ the agreement was’ for sharing of’ collections between ‘the ‘producer of the! 
picture and the owner of tke Theatre. The continued existence of the Theatre 
is the fundamental basis on wE:ch this agreement rests and that is also. implied in- 
clause. (3) which prescribes the hold over figure and clause (5) which refers to 
the issue by. the, defendant >£ the “ usual Theatre free passes.” The following - 
observations of Justice BlackEum in Taylor v. Caldwell, construing a similar agree-. 
ment aptly apply to the suit c#atract : cate, ane Da a 
- The effect of the whole is toshow that the existence of the Music Hall in the. Surrey Gardens 
in a state fit for,a Goncert was essertial for the fulfilment of the contract—such entertainments as the, 
parties ‘cohtemplated in their agreement could not be given without ite”, oo l 
3+ “It is also established thet it had become impossible to exhibit the picture in- 
Paragon Talkies after 5th Cecember, 1946. On 6th December, 1946, the Com-* 
missioner-of Police prohibited zurther shows in‘ the Talkies pending final: orders.’ 
and eventually the Theatre ise f was condemned and ordered to be pulled down” 
and the licences which had be obtained under the Cinematograph Act and the 
City Police Act were cancelled. The theatre itself, was in fact pulled down, and a 
fresh theatre ‘was constructed by April, 1948.'. Thus, the: contract’had become- 
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impossible of performance koth by reason of the cancellation of the licences and 


the disappearance of the very theatre in which, under the agreement, the ‘picture 
had to be exhibited. o 


These facts are not seriously in dispute. The PEE on behalf of, the 
plaintiff, however, is that when there is a contract in w-iting embodying the terms 
agreed to’ by the parties, that alone should govern the rights of the parties and that 
in the absence of a provision excusing 3on-performance in the events which 
happened, the defendant would be liable fo damages for breach of the agreement ; 
and that the same result would follow, if it:s held that the defendant had impliedly 
warranted that the theatre would be available for the performance of the contract 
in which case he would be liable for damages for breach of warranty. As observed 
in an old English case Paradine v. Jane! : 


“When the party, by his own contract, creates a duty or cia rge upon himself, he is bound 
to make it good, if he may, . notwithstanding any accident. by inevitable ` necessity, - because he 
might have provided against it by his contract.”. . - 


It is not disputed that the rights and obligations of parties to a contract are those 
that flow from the terms to ‘which they hzve agreed under the contract and that 
‘what the Court has to do is merely to interpret those terms for the purpose of giving 
effect to them. . “ When a lawful contract has been made...... a Court of 
law has no power to discharge either party from the performance of it,” and “ 
‘Court has an absolving power ”, per Earl Loreburn in F. A. Tamplin Steamship 
Co., Ltd. v. Anglo-Mexican Petroleum Products Co., Lid.? But that, however, does not 
conclude’ the matter. It is settled by a loag. course of decisions that even though 
acontract might on the face of it be absclute and positive it may nevertheless be 
subject to an implied condition that in.certain events it should become inoperative 
and void. In Joseph Constantine Steamship T Line, Lid. v. 7. Imperial Smelting Corporation, 
Ltd.8, Lord Wright observed : 


“ It is true that a contract absolute in terms may be absoluzz also in effect. The contractor, 
if he cannot perform, must pay damages. Prima fæie, the actual language governs. Buta contract 
absolute in terms is not necessari_y absolute in effect. It isin al cases a question. of construction 
as Lord Cranworth, L. C., pointed out in Couturier v: Hastie*.”* E 


This principle is well established in the ciass of cases known. as frustration cases. 
A leading case on the subject is Taylor v. Caldwell5, already referred to. The facts 
of that case were that Messrs. Caldweil anc Bishop ‘who were the owners of a Music: 
Hall, called the Surrey Gerdens, agreed with Messrs. Taylor & Louis that they 
should have the use of the hall on 4 specified days for music concerts. Before the 
due dates the Hall was burnt by an accidental fice. Taylor & Louis sued Caldwell 
and Bishop for damages for breach of coritract and the contention on their behalf 
was that there being no provision in the contract absolving the defendant from 
liability in case the premises were destroyed, they were Eable absolutely for damages 
for breach of the contract. The decision in Paradine v, Jane! was relied» on in 
support of this contention. Repelling this contention and holding that the contract 
had come to an end, Blackburn, J., observed as follows : 


‘ 


“ The parties when framing their agreement evidently had noz present to their minds the possi- 
bility of such a disaster, and have made no express:tipulation with reference to it, so that the answer 
to the question must depend upon the general rues of law applicable to such a contract. There 
seems no doubt that where there is'a positive cont-act to do a thing, not in itself unlawful, the con- 
tractor must perforni it or pay demages for not doirg it, although in consequence of unforeseen acci- 
dents, the performance of his contract has become waexpectedly burthensome or even impossible . 

$ But this rule is only applicable when the contract is positive and absolute, and not 
subject to any condition either express or implied; and there are authorities which, as we think, 
establish the principle that where. from the nature œ the contract, & appears that the party must from 
the beginning have known that it.could not be fulffied unless when the time for the fulfilment of the 
contract arrived some particular specific thing cortinued to exist, so that, when entering into the 
contract, they must ‘have contemplated such continuing existence as the foundation of what was to 
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be done ; there, in the absence of any express or implied warranty that the things shall exist, the 
contract is not to be construed as a pæitive contract, but as subject to an implied condition that the 
parties shall be excused in case, betore breach, performance becomes impossible from the perishing - 
of the thing without default of the contractor. 


There seems little doubt that -hës implication tends to further the great object of making the 
legal construction such as to fulfil t= &tention of those who entered into the contract.” 


The learned Judge then referred to various other classes of contracts including 
personal contracts in which it hed been held that the death of the person had put 
an end to them and observed : ` f 

“t In none of these cases is the promise in words other than positive, nor is there any express stipu- 
lation that the destruction of the pezson or thing shall excuse the performance; but that excuse is by 


law implied, because from the natur= af the contract it is apparent that the parties contracted on the 
basis of the continued existence of tke particular person or chattel.” A 


The principles enunciatec above are firmly established in the law of England 
and have been affirmed by decisions of the highest authority. In Bank Line, Ltd. v. 
Arthur Capel Co.1, Viscount Helc=ne observed : E 


“ What is clear is that where pzople enter into a contract which is dependent for the possibility 
-of its performance on the continued availability of the subject-matter and that availability.comes to 
an unforeseen end by reason of circcuzsxances over which its owner had no control, the owner is not 
bound unless it is quite plain that be kas contracted to be so.” 


In Hirji Mulji & others v. Cheme Yue Steamship Co., Ltd.2, the law is thus stated hy 
Lord Sumner : 


“ An event occurs, not contemplated by the parties and therefore not expressly dealt with in 
their contract, which, when it happzne, frustrates their object. Evidently it is their common object 
that has to be frustrated, not merel> tte individual advantage which one party or the other might 
have gained from the contract. Ifsa, what the law provides must be a common relief from this 
common disappointment and an immeriate termination of the obligations as regards future perfor- 
mance. This is necessary, because ctkerwise the party would be bound to a contract, which is one 
that they did not really make. If £ were not so, a doctrine designed to avert unintended burdens 
would operate to enable one party tc p=ofit by the event and to hold the other, if he so chose, toa 
new obligation.” : : 

The principle of the decision in Taylor v. Caldwell’ is not confined to cases 

where a specific thing, de certo corbore, the continued existence of which is the basis 
of the contract, has perished befo-e the time for performance. It has been applied 
to cases in which there is such a vital change of circumstances as to render the 
contract obsolete and unreal. in Joseph Constantine Steamship Line, Lid. v. Imperial 
Smelting Corporation, Ltd.4, Viscomt Maugham classified the frustratign cases into 
four groups. He-observed : 
_ “Frustration may occur as I have already mentioned in very different circumstances. First, 
in cases resembling the present whee there has been the destruction of a specific thing necessary 
for the purpose of the contract. Secondly, where performance becomes virtually impossible owing 
to a change in the law. Thirdly, vzhere circumstances arise which make the performance of the 
gontract impossible in the manner za:L at the time contemplated. Fourthly, where performance 
becomes impossible by reason of the ceath or incapacity of a party whose continued good health was 
essential to the carrying out of the ccntzact.” 


In Halsbury’s Laws of Ergiend, Vol. 7, page 213, the law on the subject is 
stated in the following terms : 

“ Where it appears from the natur2 of the contract and the surrounding circumstances that the 
parties have contracted on the basis het some specified thing without which the contract cannot be’ 
fulfilled will continue to exist or that-a Titure event which forms the foundation of the contract will 
take place, the contract, though in term: absolute, is to be construed as being subject to an implied 
condition that if before breach, pe-formance becomes impossible without default of either party 
and owing to circumstances which w=re not contemplated when the contract was made, the parties. 
are to be excused from further performexce.” 


The result of the authorities therefore, is that in the class of cases to which 
the doctrine of frustration apples, there will be implied in the contracts a condition 
that they will cease to be operat:ve if the basis on which they rest disappears or 
becomes fundamentally altered. This, however, is a rule of construction and 
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must yield to any contrary intentior which the agreement might disclose. But 
our attention has not been drawn to anything in Ex. >-1 indicative of a contrary 
intention. We are, therefore, unable to aczede to the <ontention of the respondent 
that a warranty by the defendant that the thzatre would be available for performance 
during the entire period of the contract should be impHed therein. On the other 
hand, on the finding that the contirued existence of Se Paragon Talkies was the 
basis on which both parties entered icto th= contract ard that performance therein 
‘became impossible both by reason o= the cancellation of the licences and the dis- 
appearance of the Theatre, there mzst be implied in the agreement a condition 
that it should terminate in case the lbenses are canceled or the Theatre ceases to 
exist. 

Mr. K. S. Sankara Iye-, the learned Advocate for zhe respondent put forward 
two contentions based on F. A. Tampkn Steamship Co., Led. v. Anglo-Mexican Petroleum 
Products Co., Lid. One.is that the principle of frustre-ion would not apply when 
the performance under the contract 53 a continuing oze extending over a period, 
whether fixed or indeterminate, as distinguished from a single venture or a specific 
act and that, therefore, there could b= no fustration of an agreement like Ex. P-1. 
In support of this position, the followizg observations of Lord Parker were relied on : 


“There is,so far as I can find, no cae in which this principle has been applied to time 
charterparties as distinguished from charterparties which contemo.ate particular voyages.” 


It was argued that if the p-inciple of frust-ation was icapplicable to time charter- 
parties, it would for, the same reason be imapplicable tc a continuing contract like 
Ex. P-1. It may be mentioned that Viscount Haldan=> did not share- this opinion 
and observed that the contract being for a period was cnly an element to be taken 
into consideration ; while Lord Atkinson expressed himself definitely against this 
view. He observed : : aah 

“I am quite unable to agree with the ontention urged by -he respondents that the principle 
of these decisions can never apply to a time darter” : ; 
This controversy was set at rest by the decision in Ban? Line, Ltd. v. Arthur Capel & 
‘Co.?, where it was held that the fact that the charterparty was for a time did not 
exclude the application of the doctrine of frustration. This contention must, 
therefore, be rejected. 


. The second contention is that even on the facts æ found in the present case, 
there was no scope for the application of the doctrine of frustration. The argument 
is that there could be no frustration, unless the change of circumstances is of aper- 
manent and fundamental character: that:the cance-ation of the licences and 
‘demolition of the theatre w=re tempc-ary features ; tket it was possible to build a 
new theatre in accordance with the police requirements within a measurable period 
and that was in fact done by April, 1948 ; and such temporary interruptions could 
not be held to frustrate the contract Reliance is pEeced on the decision of the 
majority of the House in F. A. Tampi Steanship Co., Lt. v. Anglo-Mexican Petroleum 
Products Co., Lid.1 In that case, a steamsnip was chactered for a period of five 
years under a charter party dated 184 May, 1912. - In December, 1914, the vessel 
was requisitioned by the Admiralty nd. structural alterations were made so as to 
make it suitable for transport of trocos. “At this junctare the owner of the vessel 
brought an action for a declaration that thé contract dated 18th May, 1912, had 
come to an end as a result of requisition by the Goverrment. The majority of the 
House consisting of Lord Euckmaster, L.G., Earl Lored>urn and Lord Parker held 
that there was no frustration of the contract, while Viscount Haldane and Lord 
Atkinson held the contrary. ~ Earl —oreburn stated -ħe principles applicable in 
the following words : ' i , 

“A Court.can and ought to examine th2 contract and the cimumstances in which it was made, 


not of course to vary, hut only ta explain it, In order to see whetEer or not from the nature of it the 
parties must have made their bargain on theZooting that a particdar thing or state of things would 
ee aye aS eae : Se See 
Z 
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continue to'exist. ‘And:if they mus h=ve done so, then a term to that effect will be implied, though 
it he not expressed in,thé contract. I applying this rule it is manifest that such a term can rarely 
be implied except where, the discontmiance is such as to upset altogether the purpose of the contract. 
Some delay or some change is ver- c-mmon in all human affairs, and it cannot be supposed that 
any bargain has been made on the AcE condition that such a thing will not happen ïn any degree.” 
`The statement of the law Aces not materially differ from what Viscount Haldane 
stated. He’ observed * 
“ And where, the interiupuðn 3 =mply one of an interim character and likely to ocase so soon 
as to leave the rest of the period stizul-ted free for the revival of the rights and dutiẹs of the parties 
after‘what amounts to no more than — temporary cessation of the power of performance, then, not 
only where there is an express stipala-ion covering the case which has occurred, bùt possibly even 
where there is no such stipulation, me =ontract may be regarded as not becoming destroyed but only 
suspended . . . . . But if the acts be such that it appears that the power of performance 
has béen wholly swėpt away to sucl az extent that there is no longer in view a definite prospect of 
this power being restored, then the =ortiact must be looked upon as being wholly dissolved, and the 
Courts cannot take any course whick weuld.in reality impose new and different terms on the parties.” 


As was remarked in Bank Lim, '—id. v. Arthur Capel: -@ Co.1, the difference between 
the two views expressed in F. 4. Tamplin Steamship Co., Lid. v. ’ Anglo -Mexican Petroleum 


Products Co., Ltd.?, was:not sc much with reference to the spunaipes: applicable as. 
to their: application to the facts of the case. ` ° 


> On these principles, the questiori to be femnes is whaka the change of 
circumstances established in hi case was of an interim and -temporary character 
which left the contract alive ard capable of being performed at a future date. or 
whether it was so sweeping anc fondamental that it killed the contractitself. That is. 
a question of fact to be determined on a, consideration of all the facts and circum- 
stances of the case. : 


- What then are the facts? There is ‘an order of the Police authorities condem- 
ning the theatre as unsafe and directing it to be pulled down. That was done: 
Was. there thereafter any furtne- obligation on the part of the appellant to rebuild 
the theatre? ISfnot, on wha gound i is it-to be held that the contract still-subsisted 
in a state of suspended animetim ? To visualise the situation, could the plaintiff 
have obtained ií 1947 after -he old theatre had been demolished and before the 
new theatre had been built a declaration that the contract, Ex. P-1 was subsisting 
between the parties and cou be put into operation if and when a new theatre: 
was constructed? If the concertion of the respondent is right, he would be entitled 
tosuch a declaration. To graat uch a declaration would bei in the words of Rowlatt,, 


.J;, in Distington Rematite Iron to. Lid. v. Possehl @ Co. 


s Not to maintain the original >ortract but to substitute a different contract for it.” 


It is this feature that completely-distinguishes this case from F. A. Tamplin Steamship: 
Go., Ltd. v. Anglo-Mexican Petralezm Products Co., Ltd.®, in which the steamship which. 
was the subject-matter of th= contract continued to exist, though having been: 
requisitioned by the Admiral-y, it was not pepo! available ‘for performance: 
under the contract. ; D 


r 


€ Then, again, the-theatre waich came into existence in 1948 was far different: 
from the one which was pulled down, in point of structure, accommodation’ and. 
earning capacity. This appear: on the evidence of D.W:'2 who stated that the 
entire structure of the old theatr2 was pulled down, new foundation and new struc- 
tures made and that the new -heatre provided accommodation for 100 people more: 
in the higher classes and the bæcony. Thus the Paragon Talkies which came into. 
existence in 1948 was substarticlly different from the ‘Paragon Talkies windy was 
the subject-matter of the contact, Ex. P-1. 


The nature of the trade isagain a very material element i in determining whether: 
the events which happened merely suspended the performance under the contract 
or put an end to it. It is well-snown feature of the Cinema business that the pictures 
have an ephemeral existence and their attractions are evanescent. When they- 
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are first put on board, they draw crowds and after runnirg their coursé-for a season 
of longer or shorter ‘duration they lose their old over tre'cinema-going public and 
are consigned to the limbo of oblivion, seldom to-be seer- again on the screen: The 
exhibition of “ Rukmangadhan” in ‘1948 would commercially be a proposition 
totally different from the ccntinuance of “/Rukmangadhan” in December, 1946; 
in terms of Ex. P-1.' In Jackson v. The Union Marine Insaance Co., Lid.1, there was 
.a charterparty in November, 1871, ‘under which the’ ship was to proceed with all 
possible despatch. from Liverpool to Newport and there load a cargo of iron rails 
and then proceed to San Franscisco. On its way from Liverpool to Newport on 
grd January, 1872, the ship ran aground amidst rocks. The charterer threw up 
the charter on 15th February, 1872. , In an action by ta2 owner of the ship on the 
charterparty, it was held that the delay whith must happen in carrying out repairs 
to the ship frustrated the agreement as a commercial verture and that both parties 
were released from their obligations thereunder. The repairs were in fact com- 
pleted-in August, 1872. In Metropolitan Water Board a. Dick Kerr & Co., Lid.*, 
the defendant agreed in 1914 to construct a teservoir wit=in six years. In February, 
1916, the Ministry of Munitions proaibited him from proceeding with his work 
under the contract. In May, 1916, the plaintiff sued for, a declaration that the 
agreement of 1914 was still subsisting. The defendant contended that it had come 
to anend, It was held that the interruption caused by =e prohibitory order issued 
by the Ministry of Munitions was of such’a character and duration as to make the 
contract, when resumed, a different one from the contract which was interrupted 
and that, therefore, the agreement had been frustrated znd ceased to be operative. 
On the facts Metropolitan Water Board v. Dick Kerr @ To., Ltd.?, is very near the 
present case. The position of the defendant on whor Ex: P-2 and Ex. P-4'had 
been. served by the Commissioner .of Police in this case is not different from that 
of the defendant in Metropolitan Water Board +. Dick Kerr Œ Co. Ltd.*; on whom a pro- 
hibitory order had been served by the Ministry of Munitions in February, 1916: 
Moreover, that was a building contract, whereas. the present one is 4 commercial 
contract as to. which the following observation of Lorc Finlay, L.C., ‘is apposite : 
It was not disputed, as I understand the argument for. the appellants, that in the case of a 
oon contract, as for the sale of goods or agency, such a prohizition would have brought it to an 
end, > ‘ P f j woke 
It was held that the position was the same even with reference to the building con: 
tract. In Bank Line, Ltd. v. Arthur Capel & Co., there was-a charterparty dated 
16th February, 1915, for a period of one year. On 1-th May, 1915, the steamer 
was requisitioned by the Admiralty, but released ini Szotember. The owner sold 
the vessel to a third party and in an action-gn the charterparty for damages for none 
delivery, it was held that the requis:tion and detentica of the steamer destroyed 
the identity of the chartered service and entitled the defendants to treat the- charter- 
party as at an end. The latest case on the subject in England is the one reported 
in, Morgan v. Manger*, where a contract entered into in -938 for a period of ten years 
was held frustrated and no: merely suspended by the defendant being called for 
war service in 1940. In the light of zhe principles adosted in the above cases, it is. 
impossible to hold. that the interruption in this case vas merely of a temporary 
character and that the entire contract was not frust-ated. 


It was also sought to be contended that. the Paragon Talkies theatre was not 
in such an unsafe condition in December; 11946, as to. Le required to be demolished 
completely; that by reconstructing the walls with bri&ks the theatre. might have . 
been put in a working condition ; and that,, therefore, the appellant could not 
plead frustration. There is unimpeachablé documentary evidence that the theatre 
was unsafe for use by the public. That ines the op-znion which P.W..2 himself 
expressed as recorded in Ex. P-4.. The opinion of th Government. Engineer was 
that the structure was quite unsound and that the whcle building should be pulled 
down and properly reconstructed (vide Ex. P-g), As against this, we are unable: 
a aaa RR EE Eee 
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to attach any weight to the aa evidence on the side of the plaintiff, that the theatre 
could have been set right vy reconstruction of the walls. But apart from that, 
there was the order of the appropriate authorities directing the demolition of the 
theatre and the appellant was bound to carry out that order and had no choice in 
the matter. Likewise the o-der of the Police Commissioner cancelling the licences 
was final and not open to question. - These orders struck at the very foundation of the 
contract and rendered it impossible of performance. Our conclusion on the first 
question accordingly is thatix the events which happened, the agreement became 
frustrated and the appellan- was discharged from his obligations thereunder. 


On this conclusion, the question next arises for consideration whether the 
frustration of the contract was due to the default or neglect of the defendant. Mr.’ 
N. Rajagopalan, the learned advocate for the appellant, did not controvert the 
position that if frustration was brought about by the default or neglect of the appel- 
lant, he would continue to b= liable on his obligations under the contract. ‘The 
very authorities which recognise that frustration terminates the contract also lay 
down that it must be withoct default or neglect of either party. The controversy 
before us has been as to what constitutes default or neglect for the purpose of this 
rule and whether such defau-t or neglect has been established against the appellant. 
The authorities in which ths question had actually to be decided are few; and 
it cannot be said that the law on the subject is finally settled in England. 


-~ In Bank Line, Ltd. v. ArEur Capel & Co.1, there are certain observations in the 
speech of Lord Sumner whÈt may be taken as the starting’ point for discussion. 
He observed : 

“ I think it is now well settled that the principle of frustration of an adventure assumes that the 
frustration arises without blame or- fault on either side. Reliance cannot be placed on a self- 


induced frustration ; indeed, such -o-duct might give the other party the option to treat the contract 
as repudiated.” 


The words “ self-induced ” frustration are important and furnish a clue to the 
solution of the question. They clearly imply that the act or omission which results 
in frustration must be sometlirg deliberate and intentional ; frustration cannot be 
said to be “ self-induced ” F what is shown is merely passive ‘negligence. This 
inference is further reinforcel by the observation that the conduct must be such 
as to amount to a repudiation of the agreement. Now, an agreement can be 
repudiated either by words expzessive of an intention not to perform the contract or 
conduct from which the said :ntention could be gathered. That is what is laid 
down in section 39 of the Contract Act. Mere failure to perform a contract 
without more cannot be saic to be repudiation of it. It would follow from this 
that it is not every negligent ator omission to which the frustration might ultimately 
be traced that can be held to be default-or neglect such as would exclude the appli- 
cation of the principle of frusretion. It should be of such a character that it might 
be fairly inferred therefrom -lat the promisor has no intention of performing the 
contract and has in effect reoudiated it. The conduct must be such as could be 
held to amount to repudiatior within the meaning of section 39 of the Contract Act. 


The authorities on the subiect may now be reviewed. In Mertens v. Home Free- 
holds Co.2, the facts were that ors Lawrence agreed on 12th May, 1916, to construct 
a house for the plaintiff on te>ms which were unremunerative. On 14th July, 1916, 
an order was made by the [fimister of Munitions prohibiting all construction of 
works except under licence vaich could be issued under certain circumstances. 
Lawrence welcomed this notcfization as “ a God-send,” deliberately shirked work 
and delayed the construction vih the result that the licence was, as desired, refused. 
‘The plaintiff completed the Fuilding through other agencies in 1919 and sued the 
defendant who was a partner of Lawrence for damages. On the question of 
frustration which was raised oy the defendant Lord Sterndale, M.R., observed as 
follows : . i E 


A inè å = the wiry go 


1. (1919) A.C. 435 at 452. ` ` 2. (1921) 2 K.B. 526. 
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“ But, so far as I know, it has never been heH that|a man is entitled to take advantage of circum- 
stances as a frustration of the contract if he has br=ught those circumstanres about himself . . . . 
For instance, to go back to the leading case of Taylor v. Caldwellt, wh2re the frustration was the des- 
truction of a music hall the letting of which was the subject-matter of tne contract, I do not think any 
authority has gone so far as to decide that if the defendant had burned down the music hall himself, 
he would have been entitled to say the subjec-maiter was gone amd the contract was frustrated, 
and I am certainly not prepared to go to that length myself.” 


Then, accepting the finding of the Offical Referee that Lawrence knowing that he 
had made a bad bargain, and having mzde up his mind to get out of it, deliberately 
delayed the work in order to get the licence refused, the learned Judge observed : 
“That being so, it seems to m2 that Law-ence ¢annot be allowed to take advantage of the 
intervention of the Minister of Munitions, whic= is what he played foz and what he got.” . 
There cannot be any doubt thet on the fects as found this was a case of “‘self-induced’ 
Sustration ; and that the conduct of Lawrence amounted to a repudiation of the 
zontract before the Ministry of Muniticas refused the licence. In Maritime National 
Fish Lid. v. Ocean Trawlers Ltd.*, the factsiwere that the respondents were the 
owners of a Trawler called St. Cuthbert. The appellants chartered it in July, 1932, 
for a period of one year for the purpose of fishing. Under a Canadian’ Statute 
licences ‘had to be taken from the Government for taking out trawlers for deep-sea 
fishing. The appellants who chartere= nang trawlers as well applied for li¢encé 
to use five trawlers. They were in>rmed’ that licences would be granted ‘for 
use of only three trawlers which they were asked to name. ‘They mentioned’ the 
names of other trawlers and omitted St. Cuthbert. Consequently no licence was 
issued-for taking out St. Cuthbert. Tbe appellants caimed that the contract 
had, under the circumstances, come to an end by frustration. In rejecting this 
contention Lord Wright observed as follows : i i : 


* The essence of ‘ frustration ’ Żs that it shcald not be due to the act of election of the party 
. oe se . . . It cannot in their Loréships’ judgment be predicated that what is here 
claimed to be a frustration, that is, by reason of the withholding o` the licence, was a matter for - 
-which the appellants were not responsible or which happened witout any default on their part. 
In truth, it happened in consequence of their ‘lection. If it be assumed that the performance of the 
contract was dependent on a licenze being granted,!it was that election which prevented perform: 
arice, and on that assumption it was thé appellants’ own. default which frustrated the adventure ; 
the appellants cannot rely on their own defaclt to excuse them from liability under the contract.” 


This again is clear authority for the postion that there must be some act or election 
of the party which brings about the frustration. This question came, up for con- 
siderable discussion in Joseph Constarzine Steamship Line Ltd. v. Imperial Smelting 
Corporation; Ltd.8, The point for decision there’ was whetuer the party who pleaded 
frustration had in law the burden cas= on him of proving that it was without any 
default or neglect on his part. The decision of the House was that it was not-for 
him. tò prove the negative znd that when ‘once he had established frustration, it 
would be for the other side to prove that it was brought‘about by the default or 
negligence of the party wha sought to rely on it. . But the question what would 
amount to default or negligence for the purpose of this rule came in incidentally 
for consideration. Viscount Simon, L.C., has. the following on this subject : 

“ For purposes of clearness and to avoid pzssible fnisunderstanding hereafter, I must add (though 
this is not necessary for the present decision) that I do not think that the ambit of “ default ” as an 
element disabling the plea of frustration to prevail has as yet been precisely and finally determined. 
‘Self-induced’ frustration, as illustrated by the two decided cases already quoted, involves deliberate 
choice, and those cases amount to saying that = man cannot ask to be excused by reason of frustration 
if he has purposely. so acted as to bring it aboct. ‘Default’ is a much wider term and in many com- 
mercial: cases dealing with frustrazion is tread as equivalent to negligence. Yet in cases of frus- 
tration of another class, arising in connection with a contract for personal performance, it has not, 
I think, been laid down that, if the personal iccapacity is due to want of care; the plea fails.. Some 
day it may have to be finally determined wh=ther athe donna is excused by complete loss of voice 


4 
? 


from an executory contract to sinz if it is proved that- her conditicn was caused by her carelessness 
in not changing her wet clothes after being œt in the rain. The implied term in such’a case may 
turn out to be that the fact, of supervening physical incapacity dissolves the contract without inquiring 
further into its cause, provided, of course, thet it has ‘not been deliberately induced in order to get 


out of the enagagement.”” 
i eres 
x. (1863) 3 B. and S. 826: 12 E.R. 30g- > | 3. (1942) A-D. 154. bn, 
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Referring to this aspect Lord Russell, observed : 


“ My Lords, I desire to add z word in relation to the phrase ‘ self-induced frustration’. No 
question arises on this appeal as to tie kind or degree of fault or default on the part of the contractor 
which will debar him from relymg-pn the frustration. The possible varieties are infinite, and can 
range from the criminality of the sccttler who opens the sea-cocks and sinks his ship, to the thought- 
lessness of the prima donna who sit: ira drought and loses her voice. I wish to guard against the sup- 
position that every destruction Œ carpus for which a contractor can be said, to some extent or in 
some sense, to be responsible, necessarily involves that the resultant frustration is self-induced within 
the meaning of the phrase.” 


Lord Wright discusseé tais matter at some length. He observed : 


“The Court of Appeal do nct cfine what in this context is the meaning of ‘ fault’ or ‘ default’ 
oh. Sona In Sailing Ship Blair: v. Macredie1, Lord Watson observed : ‘ The rule of law appli- 
‘cable to contracts is that neither of the parties can by his own act or default defeat the obligations 
which he has undertaken to fulfil Willes, J., in the passage already cited, gave as an instance of a 
party preventing performance the case of a man poisoning before delivery a horse which he has pro- 
mised to deliver. Lord Sumner, in speaking of a self-induced frustration, has clearly in mind positive 
acts against the faith of the con-ract which amount to a repudiation and would justify rescission. 
This test would apply to Merters-v. Home Freeholds Co.® and Maritime National Fish Co. Line v. Ocean 
Trawlers?, On the other hand, merr negligence seems never to have heen suggested as sufficient to 
constitute ‘ fault’ in this connecticn.’ ° 
Lord Porter, discussing this cusstion referred to passages in the text book of Salmond 
and Winfield on Contracts enc observed : 

“A contractor who negligeatl: destroys the,,subject-matter of the contract is not free from 

blame and in some cases may not Je within the exception ‘ without default’ as used in the cases, but 
I prefer to leave the question for cetcrmination until it comes directly in issue.” 
Thus, though the point now uader consideration was not actually decided, there is 
a pronounced trend in favour of the view that the default or negligence for the purpose 
of this rule must be something more than mere negligence and that it must be such 
‘conduct as could be constried as.repudiation of the agreement. 


Turning now to the prov-sions of the Indian Contract Act, section 56 is the 
governing section and omitting portions not relevant for the purpose of this case, 
it runs as follows : - 

Section 56 : “ A contract tc 30 an act which, after the contract is made, becomes impossible, 
or by reason of some event which -he promisor could not prevent, unlawful, becomes void when the 
act becomes impossible or unlawãul.? i 
It is significant that whereaz i2 the case of contracts whose performance becomes 
unlawful, the section requires tat it should be by reason of some events which the 
promisor could not prevent, there is no similar limitation with reference to contracts 
which become impossible—in which cases the contract becomes void without more. 
It would appear as though urder the Indian law frustration puts an end to the 
contract without any further question as to default or neglect of the promisor. It 
does not, however, follow frem this that the principle of ‘ self-induced ’ frustration 
laid down in Bank Line Lid. v Arthur Capel and Co.,4 adopted in Mertens v. Home 
Freeholds Co.,2 and Maritime Maconal Fish Ltd. v. Ocean Trawlers Ltd.,* and discussed 
in Joseph Constantine Steamslap Line Lid. v. Imperial Smelting Corporation, Lid.®, has 
no application under the Indar law. Such cases will be really covered by section 39, 
which, as already mentioned, =nacts.that when a party to a contract repudiates 
his obligations thereunder, -he other party has a right to treat the contract as 
cancelled and claim damages. The combined effect of section 56 and section 39 
of the Contract Act is that frastration renders a contract void, unless there has been 
conduct antecedent to frustration amounting to a repudiation thereof and this 
view will be in accordance witk the weight of judicial opinion in England as to the 
meaning of default or neglect :n this context. 


That being the legal position we have now to see whether there has been any 
such default or neglect on the part of the appellant as would preclude him from 
pleading frustration. The Lucien of establishing this is on the plaintiff. (Vide 


A 
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Joseph Constantine Steamship Line Ltd. v Imperial Smelting Corporation, Lid.!. The 
zrgument of the respondent is-that the theatre was “‘ a jerry-built and unsafe struc- 
ture’; that it was not a macter for su-prise that it should have collapsed during 
the rains; that during the material period it was the appellant who held arid 
managed the Theatre and, therefore, he zannot escape from the contract by relying 
on the collapse of the walls, cancellation of the licences and the demolition of the 
building, for which he must bear the ultimate!responsibility. That the construction: 
was not of a very substantial character clearly appears from Exs. P. 2 (a), P. 4 
and P. 9. The walls were built of “ trick and clay” ; they were’ 24 feet high, 
' while the normal height should be 20 feet ;, the thickress of the walls was 11”, 
whereas it should have been 2 feet 3 inches ; in some places the walls were out of 
>lumb ; there was an old crack in the 2astern wall which had only been partially- 
closed and the zinc roofing was worn cut. 'These facts are clearly proved. But, 
are they sufficient to sustain a charge of default or neglec- by the appellant ? = 


It is now necessary to refer to sore facts forming the history of this theatre. 
The site on which the theatr2 stood belongs to certain Charities. On 7th ‘April, 
1932 it was leased as a vacant site to cne Mr. Kamath. In 1934 the lessee cons- 
cructed a theatre and namec it The Paragon Talkies. In December, 1935 the 
Presidency -Talkies Ltd., accuired the superstructure and the rights under the 
lease. On 22nd December, 1936 the Charities executed a lease of the site in favour 
of the Presidency Talkies, Lte. Vide Ex D-3. In the micdle of 1945 the’ appellant. 
became the purchaser of a substantial number of shares in the Presidency Talkies, 
Ltd. and became its Managirg Directo>. Thus, whatever the defects in the cons- 
zruction of the theatre, the appellant-was npt responsible for them. There is no: 
satisfactory evidence that he had any knowledge of the nature of the construction: 
Reference was made to the evidence of D.W. 2 that everybody knew that the walls 
were built of clay and brick. Mr. N. Rajagopalan, tke learned advocate who 
appeared at the trial for the appellant statéd that there was some mistake in the 
recording of this evidence. We do not propose to base our conclusion on this 
statement. But there is the fact that while the appellant vas in the box, no questions 
were put to him about the condition o? the !walls or about his knowledge thereof. 
Under the circumstances it will be unsafe to build anything on the answer given- 
by D.W. 2. Reliance was also placed on the licences, Exhibits P-17 and P-18 
in which the walls are described as of brick and mortar. The argument of the 
respondent is that it was a misleading statement and betrays a consciousness that 
the walls were built of clay. But it must be remembezed that the licences must: 
have been first issued in 1934 and subsequently renew2i from time to time, so- 
that the application made in 1945 on which Exhibits F-17 and P-18 were issued. 
must be mechanical reproductions of the contents of previous applications. P.W. 2 
was asked in examination in chief whether, when the applications for licence were 
made, it was represented that the “ Was were built in.brick mortar and reinforced 
concrete’, The answer was in the negative. A carefu. reading of Exhibits P-17 
and P-18 shows that what was stated therein was only that the side walls were. 
constructed of brick and morzar. This is correct as wil! be seen from Exhibit P-4 
wherein the walls are described as “ plastered over with. lime mortar.” There 
is no statement that the walls were. of reinforced concrete. It was only the gallery 
and staircase that are described..as built of, cement. concrete. Thus, there is no’ 
satisfactory evidence that the appellant knew that the wals were built in clay until 
a portion of them fell down on the night of 5th Decem3er. . 


Even if the walls had been ‘constracted! of brick and clay, it does not follow’ 
that the theatre must necessarily be unsafe. The following extract from the evidence’ 
of P.W. 2 may be quoted : re ` ‘ 

Á | i disse 
“Q. If you had. known that the wall had been built in brick acd clay, would the licence have: 
‘been granted ? . l 3 i 9 
E: - v AEN > 
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A. I do not know whether the licence would have been granted or not. It would depend on 
the condition of the wall. Here, ~vEh regard to these walls at the time of inspection they were consi- 


dered safe.” i 

In this connection it must Sc remembered that the buildings are inspected once 
in six months both by the Commissioner of Police and the Corporation Engineer ; 
that directions are issued fær effecting suitable repairs and alterations, and licences 
are renewed only after the= directions are carried out. The fact that inspections 
are made periodically and. licences renewed raises a strong presumption that the 
theatre was in a good condition and the appellant who came on the scene in the 
middle of 1945 had ample justification for acting on the issue of licences by the 
authorities continuously fram 1934 as prima facie evidence that the theatre was in 
a sound condition. That the defects of the theatre, such as they were, were not 
visible to the ordinary eye woud be clear from Exhibit P-2 (a), dated 6th December, 
1946, wherein P.W. 2 states taat other side walls were “ safe to all appearances ”. 
Even in Exhibit P-4 it was =teted that no “ immediate danger ” was apprehended 
to the wall “ on account oz the rigidity which it obtains owing to the number of 
cross walls at close intervals*’. There is, therefore; no sufficient evidence to 
establish that the appellan= new that the building was inherently defective or 
that he could have discoverec it with ordinary diligence. 


It is argued for the app2lant that there were heavy and unprecedented rains 
in the City from the night of the goth ‘November, 1946 continuously till the 7th 
December as appears from *xnibit D-r and D-2 and that the collapse of the walls 
on the night of the 5th was t= to force majeure. It is just possible that for all their 
latent defects the walls of He theatre might have stood, had it not been for the 
exceptionally heavy rains. It -s not necessary to pronounce on this. It is sufficient 
for the present purpose to szy that the plaintiff has failed to discharge the burden 
which lies on him of proving Cc fault or neglect on the part of the appellant. 


And even assuming tł=t the appellant was negligent in not taking proper 
steps for ensuring that the tkeztre was in a fit condition for performing the contract, 
that is not, for the reasons al-éady given, sufficient to deprive him of the ‘benefit 
of the plea of frustration. -m neglecting to effect the repairs to the theatre he was 
not actuated by any intentio w break the contract, Exhibit P-1 or injure the pla in- 
uff. His conduct had no ré&aiion to the suit contract and he did “nothing against 
the faith of the contract wim would amount to repudiation and would justify 
rescission”, ‘There was no.ac or election on the part of the appellant made “ in 
order to get out of the engaz=ement”’. The appellant had, it would seem, invested 
_ Rs. 33 lakhs for the purchas cf this theatre and it is not likely that he would have 
acted with gross negligence in the matter. That he believed that the theatre was 
in a sound condition and weald be available for performing contracts appears from 
Exhibit D-1. It is an advertSement that a picture called “ Gubbi’s Hemareddy 
Mallamma ” was to be exhiEted in the Paragon Talkies in succession to “‘ Rukman- 
gadhan”’. This advertisemert is dated 5th December, 1946; on the evening 
preceding the night on whic ihe walls collapsed. The appellant would certainly 
not have wished or played fr-zhe fall of the Paragon talkies for spiting the plaintiff 
or tearing up Exhibit P-1. That is admitted by the plaintiff. He only charges 
that the defendant was negigent. Even if there was any negligence or default 
on the part of the appellant & was not such as would preclude him from relying 
on frustration as putting an std to the contract. $ 


It remains to deal with the question of damages. On our finding that there 
was frustration and that ther= was no default or neglect on the part of the appellant, 
the suit must fail and the quesiion- of damages would not arise. But as the matter 
has been fully argued, we s241 record our finding as to what damages should be 
‘awarded to the plaintiff, in zase his claim is well founded. The amount claimed 
in the plaint is Rs. 85,000 made up of (1) Rs. 60,000 being the half share of the 
estimated collections if the p-cure should run from 15th December, -1946 to 15th 
March, 1947 and (2) Rs. ==000 for advertisement charges incurred. Taking 
the first item this figure rests >r. two assuniptions, ‘that the picture would have been 
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exhibited for the three months if the Taeatr> were available and that the weekly 
collections would have been Rs. 10,009. There is no legal evidence to support 
` zither of these assumptions and in the very nature of- tings it ‘is not possible to 
adduce any satisfactory evidence on the matter. Exhibit D-4 shows the collections 
“or this picture for six weeks commencing from 23rd October, 1946. ‘It shows 
a steady decline, the collections for th= sixta week being only Rs. 3,690. Under 
clause (3) of Exhibit P-1 the appellant was entitled.to stcp the picture if the hold 
over figure for the week fell below Rs. 5,600. It is argued for the appellant that in 
the normal course if the picture had gore on or the full wzek, the collections should 
have gone. below the hold over figure and that in fact for two days the 4th and 5th 
December only Rs. 544-8-0 were collected. Itis also elicized in evidence that when 
once the collections begin to go down t=ey “ keep the pace ” and do not rise again. 
The respondent replies that the decline in th= collections was due to rains and that 
they would have recovered later on i December. Tke plaintiff relied on the 
evidence of P.W.s. 3 and 4 in support ofthis contention, P.W. 3 is a clerk of a firm 
of film producers called “ Kousika combinzs ” and he speaks to a picture called 
*“Vikata Yogi” having run in the Gaiety Theetre during th:s period. Exhibit P-13 was 
produced as showing the actual collections aad from this -twas argued that though 
the collections went down week after week own to 3rd December they improved 
thereafter. But this document was rejeced by Mack, J., for want of proof 
- and it has not been sought to be relied on before us. If this document is put aside, 
there is nothing in the evidence of F.W, s to help the plaintiff. He definitely 
admitted that he did not remember wkat heppened two years previously. P.W. 4 
is the producer of “ Vikata Yogi ” and he also admitted -hat he could not give the 
exact figures of collections fcr this picure n October and November 1946. He 
gave general evidence that ‘ Rukmanzadhe ” was a good picture and might run 
from 16 to 20 weeks. This evidence apart =rom being vague, is not helpful as the 
‘witness does not know the hold over figure. General evicence as to what happened 
to other pictures in other theatres cannct be ef much use, even ifit is relevant. The 
picture “Rukmangadha” was exhibited in the Gaiety theatre for two weeks from 
23rd May, 1947 ; for two weeks from 18th October, 1947 in Kinema Central ; 
and in Brighton Talkies during the we=ks 2cth December, 1947 to 27th December, 
1947. In none of these exhibitions did the weekly collections come up to the hold 
over figure. The plaintiff attributes it to tke fact that tke picture got a bad name 
when it was stopped in the Paragon <alkis. There m-ght have been something 
to be said for this if the Paragon Talkiss had been in existence and exhibited other 
pictures. But the stoppage of “‘ Rukrmangedha ” was due to the collapse of the 
theatre and the evidence of the plaintiff that she public did not know of the collapse 


of the theatre cannot be accepted. O= the second item it has not been explained | 


to us how advertisement charzes could be clzimed as damages. ‘They had not been 
incurred for any period subsequent to tke 5tk December 1946. The plaint describes 
the claim as “ advertisement charges incurred before star-ing the run of the picture 
at Paragon talkies theatre” (Vide paragraph 25). If so the plaintiff must have 
reaped the benefit of these acvertisemenis ir the collections already made in which 
he took his share. Mack, J., cbserves tkaz there are no data for assessing the damages 
and merely awards a decree for Rs. 25,200 in favour of the plaintiff without indicat- 
ing the basis on which the figcre was artived at. We are cf opinion that the plaintiff 
on whom the burden lies has not adduced ary satisfactory evidence on the quantum 
of damages sustained by him. Under the circumstances, we are unable to hold 
that the plaintiff is entitled to anythin= more than the sum of Rs. 2,000 which the 
defendant was prepared to pay. 


In the result, the appeal will be allowed and the suit dismissed with costs of the, 


defendant throughout to be paid by the plaintiff. The third respondent who is a 
liquidator will take his costs out of the extate. 


KS. ; Afpeal allowed, 
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` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ Present :—Mnr, P. V. EajaMannar, Chief Justice AND Mr. JUSTICE VENKATA- 
RAMA AIYAR, f f à 
Hajee Mahomed Abdul Rahman .. Appellant* 
ee ” i 
Tajunnissa Begum and another -- Respondents. 
Practice—Suit by wife for mæintæance—Claim contested by defendant—Award of interim maintenance— 
~- Jurisdiction of Court to make—Civil Precedure Code (V of 1908), section 151—Applicability. 


. When the claim made in the Faint is contested, the Court has no inherent jurisdiction to grant 
-relief until that claim is determines on its merits and that can only be by the final hearing in the 
‘suit. To grant any relief in an interim application would be to grant the relief which can properly 
.be granted only by the ultimate de-ermination in the suit and the decree following thereon. Apart 
from.the powers conferred by the Civil Procedure Code conferring certain powers to grant interim 
„reliefs, there is no inherent jurisdicion in Courts to grant interim relief which properly ought to be 
„granted only by the decree after determinnation of the points in controversy. Where the claim of the 
-wife for maintenance is hotly contesæd the Court has no jurisdiction to make an order for any interim 


payment. : 
On appeal from the ard=r of the Hon’ble Mr. Justice Panchapakesa Ayyar, 
dated 28th July, 1952, mad= D exercise of the Ordinary Original Civil Jurisdiction 
of the High Court.in Application No. 1301 of 1952 in Appeal No. 644 of 1952 in 
G.S. No. (Not numbered yet) of 1952. 

K. Rajah Aiyar and K. XvSpuswamy for Appellant. 

N. C. Raghavachari for 2e-pondent. 


The Judgment of the Court was delivered by 7 < 
Venkatarama Aiyar, J—This is an appeal against the order ‘of Panchapakesa 
Ayyar, J., directing the appelānt to pay to the first respondent a sum of Rs. 500 by 
way of interim maintenance pending the disposal of a suit on the Original Side of this 
‘Court. The first respondent ir her plaint alleged that the appellant had married her 
in 1943 and that she continued to live with him for some time but that he latterly 
‘neglected her and did not mmictain her and the relief prayed for is that the first defen- 
dant be directed to pay arreers 2f maintenance and also future maintenance at the rate 
of Rs. 500 a month. The pla-mntiff also filed an application for an award of interim 
maintenance during the pencency of the suit. The first defendant contested the 
claim. He denied he ever marrièd the plaintiff and disputed his liability to pay 
‘any maintenance. The applration for award of interim maintenance came up 
‘before Panchapakesa Ayyar, J: After taking some evidence, he properly declined 
to express any opinion on the merits of the case but directed that the first deferidant 
should pay to the plaintiff a zum of Rs. 500 as interim maintenance pending the 
final disposal-of the suit. It & against that order that the first defendant has pre- 
ferred this appeal. i ; 
` Mr. K. Rajah Ayyar, leerned advocate for the appellant, contends that the 
‘Court had no jurisdiction to avvard interim maintenance in a case where the claim 
is contested. In Lakshmana Dera Varu v. Mallu Dora Varu, the facts were that the 
plaintiff filed a suit to recover possession of certain properties or in the alternative 
for partition, and during the pendency of the suit, he made an application for the 
award of interim maintenancs to him. The District Judge awarded Rs. 250 a 
month. In revision, Horwi:l, J., set aside that order on the ground that the Court 
had no jurisdiction to make such an order when the claim is in dispute. The learned 
Judge observed :- 


“ In Maharaj Kumar Gopal Scrar- Narayan Singh v. Sita Debi*, a Divisional Bench of the Patna 
High Court held that a Court hasmcinherent power under section 151 to pass such an order. , That 
case was very like the present, in that the plaintiff sued on a maintenance agreement, and only 
differed from it in that the defendant here did not admit that the plaintiff was entitled to anything.” 


The learned Judge also fol owed the decision of Jackson, J., in C.R.P. No. 1312 
of 1930 where that Judge okserved : 





* O.S.A. No. 80 of 1952. grd September,- 1952, 
% (1940) 2 M.L.J. 572. 2. (1923) 77 I.C. 718, 
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“ A Court cannot interfere with a private persons property me-ely because he happens to be a 
defendant on behalf of another person merely because he happens to be a plaintiff. There is no 
anherent power in a Court to act without findings, so: that if a mattes is asserted by the plaintiff and 
denied by the defendant, the court cannot presume that the plaintif-’s allegations are true and give 
some interim relief pending disposa. of the suit.” : f : 
The following observaticns of Sir Dawson Miller, C.J.; in Gopal Saran Narayan 
v. Sita Debi! may be quoted : : 
“ If seems to me that the only ground which would justify an order compelling the defendan 
to pay the annuity or a portion thereof- to the: plaintiff is that the d=fendant’s liability on the bonds 
has been established. That liability, howeve-, cannot possibly be determined until the evidence 
is taken and the suit heard and decided. There appears to me tc be no ground disclosed in this 
case, and certainly no authority has been citec before us to justify the learned Subordinate Judge in 
passing an order granting the plaintiff a portion of the relief claimed before the suit has been tried, 
and in the absence of any authority supporting such a’contention, i: seems to me that we ought not 
to allow the preserit order to stand. Section 151 of the Code saves the Court’s inherent power to 
make such orders as may be necessary for the ends of justice or to prevent abuse of the process of the 
Court, but I am-not aware of any rule of law a equity, which requires, in the interests of justice, that 
a plaintiff suing to enforce a contract for the payment of money, wiere the claim is disputed, should 
be awarded a portion of the amount claimed before his. right has be=7 established by the suit brought 
for that purpose.’’ 
In G.R.P. No. 662 of 1950, Viswanatha Sastri, J:, adopted this principle and 
observed : i 2 a f l 
“Tt is true that the inherent powers of tEe Court are wide ard undefined and indefinable, but 
for that very reason a court must be on its guard against an arbitrary or capricious exercise of that 
power. Section 151 of the Code of Civil Procedure itself indicates the limitations on the exercise 
of the power, namely, that its exercise is necesary and further tha: it must secure the ends of justice 
or ‘prevent the abuse of the process of the Court . . . . . . . It is not right for any Court 
by passing an orderin favour of ons or other ofthe parties really to dzcide the suit or any part of the 
suit before it is tried.” 


And the learned: Jucge followed. the authority of this Court in Lakshmana 
Dora Varu v. Mallu Dora Varu?. by , 

Thus there is overwhe‘ming autaority for the position that when the claim 
made in the plaint is contested, the Court has no.inherent jurisdiction to grant 
relief until that claim is determined oa its merits and that can only be by the final 
hearing in the suit. To g-ant any -elief in an. interim application would be to 
grant the relief which can properly be granted only by -he ultimate determination 
in the suit and the-decree following thereon.. The Civil Procedure Code ‘confers 
certain powers on the Court to grant relief in interim proceedings such as for example, 
power to issue injunctions, a-tachment: before judgments or appointment of receivers. 
Where such a relief is claimed, the Code prescribes tie conditions on which such 
relief could be granted. J : 

But apart from such bowers, there is no inherext jurisdiction in Courts to 
grant interim relief which properly cught: to be granted only by the decree after 
determination of the points in controversy. We are accordingly of opinion that-the 
order of the learned judge granting interim relief in the suit in which the-claim 
of the plaintiff is hotly contested, was without jurisciction. In the result, the 
appeal will be allowed and the order of the learned Judge will be set aside. 


Both sides have represented to us that having regard to the nature of the con- 
tentions it would be desirable to have an early determination of the suit. In C.S. 
No. 235 of 1951 the present first respondent claims an amount by way of mahr 
under the Muhammadan Law. The defence in that suit is the same as that in the 
suit out of which this appeal has arisen, viz., that the pleintiff was not the wife of the 
first defendant and was no: entitled -o any claim by way of mahr. That suit will 
be posted for hearing on the roth November, 1952. It is also desirable that the suit 
out of which this appeal has arisen. the maintenance suit, should, if possible, be 
tried with it but the hearing of C.S. No. 235 should mot be delayed on account of 
any-delay in the preparation of the maintenance suit. ‘There will be no order as to 
costs in this appeal, ` i 


KS. Mae ee PES Lees ` Appeal allowed. 
See ne 
z. (1923) 77 LC. 718 - 2. (1940) 2 M,L.J. 572s, ' s 
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Pra IN" THE HIGH CCURT OF JUDICATURE AT MADRAS: 
i  PRESENC ;-—Mr. Justice RAMASWAMI. ` 
‘Kasi Raja, Proprietor, Thiruv<swarar Rice Mills, Ariyur . ' Petitioner.* * i 


ce, Essential Supplies Temporary Pacees Act (XXIV of 1946), section 7 (3) Halting e paddy in a rice ‘nill 
‘without a permit in contravention of G.-C. No. 432 (Madras), Food Department, dated 12th April, bi ol 
bility of owner of mill—Mens rea—If nexessary—Place of mens rea in statutory offences. 


It is quite true that as a genzr=i rule of criminal law the master is not responsible for the un- 
authorised acts of his servants. But m many cases the law imposes upon the owner of the property 
‘the obligation of managing it, so that it shall not injuriously affect any one else or the public. or 
requires or forbids the dealing with i- in some particular way. In such cases, where’ the breach of 
obligation. is punishable criminally, the owner cannot free himself from liability by delegating the 
management to some one else on hiz behalf. 


Accordingly, where it is found ‘that paddy had been hulled in a rice mill without a, permit, ‘as 
required by G.O. No. 432 (Macras}, Food Department, dated 12th April, 1947 under the Essential 
Supplies Temporary Powers Act, the-owner of the mill cannot escape liability by saying that he did 
not know what was going on in theni and that he was not liable for the act of his servant. 


The question of mens rea is wholly out of place in the Penal Code where every offence is defined 
and the definition states not only wit the accused must have done, but the state-of his mind with 
regard to the act when he was doing = It must have been done knowingly, voluntarily, fraudulently, 
dishonestly, or the like. And when iis stated that the act must be done with a particular knowledge 
or intention, the definition goes on to sate what he must have known, or what he must have intended:* 


. We find now a large and growirz class of statutory offences where acts previously innocent are 
forbidden, or acts previously optionalare commanded, simply because the State considers such legis- 
lation necessary for its own interests,.or for the protection of some particular class of the community. 
The true test as to the place of mens rza in such statutory offences is to look at the object of each Act 
that is under consideration to see hov. far knowledge is of the essence of the offence created. k 


3 


Case-law discussed. 


5- Petition under sections 4s and 439, Criminal Procedure Code 1898, praying 
that the, High Court will be pleased to revise the order of the Court of: the Second 
Additional First Class Magis:rete, Tiruchirapalli in S.T.C. No. 129 of 1951. 


S. Sttarama Aiyar for Petiticner, 
.* The Public Prosecutor (V1. Rangaswami Aiyangar) for the State,’ 


The Court made the follovang 

Orver.—This is a crimina’ revision case which has been filed against the con- 
viction and sentence of the Second Additional First-Class Magistrate of Tiruchira~ 
‘palli in S.T.C. No. 129 of 1951- 


The facts are : The petitioner Kasi Raja, s son ‘of Periyaswami Muthuraja i is ie 

proprietor of the Thiruveswarer -Rice Mills, Ariyur, This proprietor employed 
‘a driver who has been examired as P.W. 3 in this case for driving the rice mill. 
On the night of 21st October, -950 at about 2-30 a.m. the Taluk Supply Officer, 
who has been examined as P.V?. 1, made a‘surprise visit. Then he found that 
the driver was hulling four kalams of paddy belonging to one Appu Aiyar of Ariyur 
village without a permit. The proprietor was absent from the place. Therefore 
the Taluk Supply Officer recort2d statements from the engine driver as well as the 
village munsif. The statement =iyen by the driver is Exhibit P-1 and the statement 
given by the village munsif is Exhibit P-2. In the statement, given by the driver 
and from which he went belind in the Court when he was examined as P.W: 3 
‘on account of which he was-treated as hostile to the prosecution and was cross- 
examined, this driver has admitted as follows : ; 
.- _ Today (21st October, 1950) at 2-30 in the night (2-30 a.m. 21st “October, 1950) you came 
‘and inspected.. At that time.I was huling 4 kalams of paddy of Appu Aiyar for taking to Madras. 
You caught me. At that time there w= paddy in the huller to the full and rice in the vazi. Further 
‘there was 14 kalams of paddy by the Se of huller for being hulled. Appu Aiyar is not here now. 
But: his cooly Duraiswami brought the=aid 4 kalams for milling. As soon as you entered the paddy 
mill the said Doraiswami ran away. He is not here now. Both Vaithi Aiyar and Kasirajan who 
are the owners of the mill are not here now. .They are in their houses.” 


“oe MGDRC, Nov 1027. 08-1958 ee ee ee August, 1 
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Fhe village munsif gave a statement to whith he has stack to in. the Court when he 
was examined as P.W. 2, namely, that when the mill waz suddenly inspected by the 
‘Taluk Supply Officer at 2-30 a.m. tke facts found were as set out in the above 
statement of the driver. The village Ahn also touczed the machine and found 
it very hot showing that it had just keen running. In addition, the Taluk Supply 
Officer stated that when he made this surprise raid he fond persons dispersing with 
loads of paddy and that the lights wee put out. Thec2fore he obtained necessary 
sanction of the Collector and prosecuzed this proprietcr Kasi Rajan under section 
P (1) of the Essential Supplies Tempcrary Powers Act ; 


. _ The case for the accused seems to De twofold, name>, that there was no running 
of the machine and-hulling of paddy =f Appu Aiyar wicaout a permit and secondly 
that he the master is not liable for the act of the servarts. One is a finding of fact 
and the other is a point of law. wee E Mg 

. . Turning to the point.of fact, there cannot be the slizhtest doubt that the version 
of the petitioner before us is a tissue of lies from begirming to end. On the other 
hand; it has been establishzd by the evidence of the Taluk Supply Officer, who 
has no motive to falsely implicate this proprietor, and -he village munsif that when 
a surprise raid was made at an unearthly hour of 2-30 #.m. the machine was found 
running and people were found running helter-skelter ith loads of paddy and the 
huller itself was found to be full of pa2dy and there was rice in the vazi. Then the 
question is whether this paddy belonged to Appu Aiyar and whether Appu Aiyar 
had a.permit to do so. It is found cn the evidence o? this Appu Aiyar who has 
been examined as D.W. 1 that for this particular pacdy which was being hulled 
he had no permit for hulling. This Appu Aiyar has stated in cross-examination 
thus : : ‘ 
“T.am given only.a- transport and not a hulling permit, Iam given a hulling permit for 40 
kalams. I got the permit only on goth Octcber, 1950. This pe-nit number alone was entered in 
the mill register and not the hulling permit ncmber.: As I had rice with me, I sent my rice by rail on 
23rd October, 1950, though the paddy giver: for hulling had beer seized by T.S.O.” 

It is manifest, therefore, that what ws being hulled was hulled without the proper 
hulling permit. Therefore it is absolctely clear that wken the Taluk Supply Officer 
had raided this mill at an unearthly hour, the mill was working and was actually 
grinding paddy for Appu A‘yar withcut a hulling perm t- : 


, Then we come to the point of law raised which -s unsubstantial and which 
has practically become a tizhe honowed defence in trese cases. The point taken 
„is that the master who was quietly at home and did rot know what was going on 
in the mill is not liable for <-he.act of the servant and tkat since the master has not 
got the necessary mens rea he could not.be convicted. It is quite true that as a 
general rule of criminal law the mester is not respcnosible for the unauthorised 
acts of his servants. © But in many.cases the law imprses upon the owner of the 
property the obligation of managing it, so that it shall not injuriously affect any 
one else or the public, or requires or Zorbids the dealirg with it in some particular 
way. In such cases, where the breach of obligaticr. is punishable criminally, 
the owner cannot free himself from liability by delegating the management to 
some one else on his behalf. This liability of the mas-er is insisted upon because 
otherwise every master will beable tz set at nought tke entire‘ series of special acts 
by employing servants -ad hoc and gesting illegal acts done and at the same time 
disown his: liability therefor and wouid take care always to be out of the way. (R. 
v. Stephens’ ; Redgate v. Haynes? ; Bord v. Evans? ; Alki v. Whitehead* ; Griffiths v: 
Studebaker, Lid.5.) f 


_. In fact this very argument was advanced in this Court in Crl.R.C. No. 1181' 
of 1949 and it was repelled. The acgument was that the master had no mens rea 
because the actual hulling was-done at the instance o` the manager. My ‘learned 
brother Govinda Menon, J., repelled chat argument.and stated that this plea did not 





1, (1866) 1 Q.B:D. 702. ., l 4. (1930) r Z.B. 211. 
2. ‘Bey 1 Q.B.D, 89. a | & (1924) EX,B, 302, 7 
3. (1890) 21 Q.B.D. 249 ` a ee 
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appeal to him because of the sp=ific provisions of the order which had been contra- 
vened, and that the learned Magistrate had also pointed out that in Government 
Order 432, Food Department, =ated 12th April, 1947, hulling paddy either by the 
owner or a person in charge cf = mill without a permit was made punishable. The 
Privy Council decision in Sricusaa Mall Bai Roliya v. King-Emperor: was relied upon 
before my learned brother aad he pointed out as follows : 

. “ There Sir John Beaumont qmot= a passage from the judgment of the Lord Chief Justice where 
a specific mention is made that in cz-es where the legal provision contravened exempts matters in 
which mens rea is;made not necessaryin -uch cases the master can be made liable for the acts of servants. 
The learned counsel also relies upan he judgment of the Chief Justice of Bombay in Isak Soloman 
Macmull v. King-Emperor®. I do nox fed that the Bombay decision can be of much help to the facts 


of the present case. Here accordirg D the order promulgated ‘ any owner who allows paddy to be 
hulled in his rice mill without a permits made liable ’.” 


The question as to the p-ecise kind of mens rea which is required in such cases 
formed also the subject-matter of discussion in Narayana Naick v. State’, where 
reliance was placed on Bholcp-asad v. The King*, before Panchapagesa Sastri, J. 
Panchapagesa Sastri, J., held that what was meant by saying that mens rea should 
be established was that it shoud be proved that the accused had a guilty mind 
in doing the act ; if the accu=d knew that the law and the conditions of the licence 
given to him required that he should comply with certain formalities (such as 
making certain entries in the -eceipts issued by him) and with that knowledge ° 
he deliberately omitted to comzly with those formalities, he must be held to have 
a guilty mind ; what the law requires iè only a conscious violation of the statute 
and the profit motive or anvtiing analogous to-it is not essential. In that case 
Panchapagesa Sastri, J., examm=l relevant circumstances and found that the accused 
could not have escaped havirg a guilty mind. 


In the instant case let us examine the circumstances which the Taluk Supply 
Officer found when he raice- the mill. Its owner the accused is living in the 
village not far from the mill The mill was kept working at the most unusual 
part of the night, namely, 2-3c a.m. On seeing the Taluk Supply Officer, many 
persons with head-loads of pacdy dispersed helter-skelter. Then the person who 
was caught was the driver wrk the machine running with the huller full of paddy 
and the vazhi full of rice. Tacœowner could not escape having knowledge that his 
mill was being run in the nignt and that it was hulling paddy without permits and 
the hulled paddy not being brought into account. The accused cannot escape 
by saying that because he was Eving at some distance he had no knowledge of the 
mill running, for in order to =n the mill there must be consumption of oil and’ 
other incidental expenses. {> now can this owner escape knowledge of the fact 
that his mill was being rum et nights for illegal purposes? Therefore, in this case 
even if a conscious violation œf he statute is required such conscious violation was 
present in this case and can t= deduced from the circumstances set out above. 


` But as a matter of fact -his plea of mens rea is very often used without fully 
comprehending its place either in the Indian Penal Code or-in the special, acts 
which are being enacted in laze and larger numbers. It is an almost immemorial 
common place of English Judg=s <o state that there can be no conviction on a criminal 
charge unless the prisoner has = mens rea or guilty mind. The maxim which lays 
down this doctrine actus non j2c2 reum, nisi'mens sit rea. Non est reus nisi mens sit tea 
has been traced by Sir Jame: Stephen backwards through Lord Coke to the laws 
of Henry I. Its meaning was <iscussed with great elaboration in two cases (R. v. 
Prince’ and R. v. Tolson®), whee -he Judges differed completely as to its application. 
In the last case, Stephen, J., ~v-th characteristic independence expressed an opinion 
that the maxim itself was nct >f much practical value and was not only likely to 
mislead but was absolutely mSl=ading and in this opinion, Manisty, J., who agreed 
with him in nothing else, met heartily concurred. When the maxim originated, 
eS} 


‘I. (1947) 2 M.L.J. 328: LL.R- 2 Pat. 460 4. (1949) 53 C.W.N. goo. 
(P.C.). E 5. (1875) 2 G.GC.R. 154. 
2.’ ALR. 1948 Bom. 364. 6. (1889) 23 Q.B.D, 168, 
3- (1950) 2 M.L.J. 334. 
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criminal Jaw practically dealt with common Jaw offences; none of which was defined. 
The Jaw gave them certain names, such as treason, murder, burglary, larceny 
or rape and left any person who was -nterested in the matter to find out for himself 
what these ‘terms meant. To do this he had to resort to the explanations of text- 
writers and ‘the decisions of judges. There he found that the crime consisted not 
merely in doing a particular act, suck as killing a man, or carrying away his purse, 
but in doing the act with a particu-ar knowledge or purpose. This superadded 
mental state was generalised by the erm mens rea. 
23 : | 


But under the Penal Code such a maxim is wholly out of place. Every offence 
is defined, and the definition states not only what tae accused must have done, 
but the state of his mind with regard <o the act when h= was doing it. It must have 
been done knowingly, vo-untarily, fraudulently, dishonestly, or the like. And 
when it is stated that the act must be Jone with a particular knowledge or intention, 
the definition goes on to szate what he must have krown, or what he must have 
intended. . p? 

l 

If this is the case with the Indian Penal Code, we and now a large and growing 
class of statutory offences, where accsiupreviously innocent are forbidden, or acts 
previously optional are commanded, simply because tae State considers such legis- 
lation necessary for its owr. interests, or for the protection of some particular -class 
ofthe community. We shell now exemine what place chis plea of mens rea has got in 
these special acts. Here the object of the State is merely to compel the adoption 
of a particular line of conduct, and tke penalties that zre imposed are intended, ‘not 
for punishment, but for pr2vention zs the only means which the State has at its 
disposal for the enforcement of its lews. Now, in rezard to such cases, questions 
have frequently arisen, whether a person is punishable under the statute, when 
he has violated its provisions in ignorance of the fact om which the violation depends. 
In some cases of this sort, the Judges, influenced by the mens rea doctrine, have 
sought to solve the question by enquiring whether the proceeding was really a 
criminal proceeding or not. It is now, however, settled that the true test is to look 
at the object of each Act zhat is under consideration to see how far knowledge 
is of the essence of the offence created. In arriving at this decision, it has been held 
material to enquire: (1) whether tke object of the satute would be frustrated, if 
proof of such knowledge wes necessary ; (2) whether there is anything in the word- 
ing of the particular section which implies knowledge ; (3) whether there is any- 
thing in other sections showing that xnowledge is an element in the offence, which 
is omitted or referred to in the section under discussion. These tests have been 
applied in cases arising under the Lizence; Laws and other special enactments. 


The place of mens rea in special acts has been discussed at considerable length 
in Supreme Court’s decision in Harzprasada Rao v. The State!. There the English 
decisions were examined end have >een cited with approval. It is pointed out 
there that in Mousel Bros. v. London and North-western Railway?, Viscount Reading, - 
C.J., dealing with a case under th= Railways Clauses Consolidation Act, 1845, 
observed as follows : i ; i 

“ Prima facie, then, a master is not to be made criminally responsible for the acts of his servant 
to which the master is not a party. But it may be'the intention of the Legislature, in order to guard 
against happening of the forbidden. thing, to impost a liability upon a principal even though he does 
not know of, and is not party tc, the forbidden act done by his servant. Many statutes are passed 
with this object. “Acts done by the servant of the licensed holcer of licensed premises render the 
licensed holder in: some instances liable, even though the act was done by his servant without the 
knowledge of the master. Under the Food and Drugs Act there are again instances well known in 
these Courts where the master is made responsible, even thougk he knows nothing of the act done 
by his servant, and he may be Fned or ren@red amenable to th= penalty enjoined by the law. . In 


those cases the Legislature absolutely forbids the act and makes the principal liable without a mens 
zea.” i : : 


‘ 





x. (1951) 1 MLL.J, 612 : 1957 S.C... 2g6 (S.C.). 2. (191) 27 K.B.D. 836, 844. 
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In the same case, Atkin, J., expressed the same view in these words : 


“I think that the authorities:ctec by my Lord make it plain that while prima facie a principal 
‘is not to be made criminally responsbE for the acts of his servants, yet the Legislature may prohibit 
an act or enforce a duty in such worcs as to make the prohibition or the duty absolute ; in which 
case the principal is liable if the acz 5 iz fact done by his servants. To ascertain whether a particular 
Act of Parliament has that effect orna regard must be had to the object of the statute, the words 
used, the nature of the duty laid dewr, the person upon whom it is imposed, the person by whom 
it would in ordinary circumstances-te performed, and the person upon whom the penalty is imposed. 
If authority for this is necessary, it wīl Ee found in the judgment of Bowen, L.J., in Reg. v. Tyler!” 


In Mullins v. Collins?, the servant of a licensed victualler having knowingly 
supplied liquor to a constable oc duty without the authority of his superior officer, 
it was held that the licensed Victualler was liable to be convicted although he had 
no knowledge of the act of ais servant. In dealing with this case, Blackburn, 
J., observed thus : eed 

“ If we hold that there must bea personal knowledge in the licensed person, we should make 
the enactment of no effect.” ` ' i 

There are many other cases ‘in England in which the same view has been 
enunciated and some of them have been collected and classified in the judgment 
of Wright, J., in Sherras v. De Rizzen®. The familiar English cases are : R. v. Duke 
of Lecister4 ; The Queen y. Biszogz®; Hobbs v. Corporation of Winchester® ; Betts v. 
Armstead’ ; Goulder v. Rook? ; Lard v. Dobell® ; Cundy v. Lecog+®. The principle 
‘laid down in these cases has beer: followed in several cases in this country also. 


There cannot be the sligh es doubt, therefore, that in the circumstances of the 
case and in terms of the paricalar enactment which this accused has violated, 
the master is liable for the acts of his servant notwithstanding the plea that he might 
put forward that as the acts we-e Jone without his knowledge, he had no mens rea. 


In the result, this Criminal Revision Petition; wholly devoid of merits, is dis. 
missed. 


KS. : Ane Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present i—Mz. P. V. RAJAMANNAR, Chief Justice. 


Kothandaraman and others i pa Appellants* 
p v. 
The Collector of Chingleput Iästict .. Respondent. 


Court-fees—Appeals against prelininccy and final decrees—Payment of ad valorem court-fee in both 
appeals— Necessity. 


. Where appeals are filed both agahst the preliminary and final decrees there are two distinct 
appeals even though no new grounds could be urged in the appeal against the final decree which 
could not be urged in the appeal agahst the preliminary decree. But that only shows that the 
appeal against the final decree is surer-luous, but if filed, court-fee will have to be paid in accord- 
ance with the provisions of the Coixt-=ees Act. The only exceptions are account suits and mesne 
profit cases, as in‘these cases it is -he final decree that settles the actual liabilities and not the 
preliminary decree and in appeals agninst both it is only the balance that need be paid to make up, 

In the appeal against the final decree In all other cases ad valorem court-fee will have to be paid in 
both appeals. Kausalya v. Kauleshwa-, (1946) LL.R. 25 Pat. 305, followed. 


_ Appeal against the order -of the District Court of Chingleput, dated the erst 
day of March, 1949, in I.A. Ho 64 of 1949, in A.S. No. 325 of 1947, preferred 
against the order in I.A. No. 264 of 1946, in O.S. No. 23 of 1944, on the file of 
the Court of the Subordinate “ucge of Chingleput. 





I. ER 2 Q.B. 588, 592. í 6. (rg1o) 2 K.B. 471. 
2. . (1874) 9 Q-B.D. 292. 7. (1888) 20 Q.B.D. 771. 
. 3 (1895) 1 Q.B. 918, gar. . 8. (1901) 2 K.B. 290. -> 
4. {raed} 1 K.B. 311; of. 18 Coxe, 9. (1906) 1 K.B. 131. í 
5. (1879) 5 Q.B.D. 259. . I (1884) 13 Q.B,D. 207. ` ; 
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R. Subramania Aiyar and R. Gopa'an fon Appellants. 
The Government Pleader (P. Sc:yanarayana Raju) for Respondent. 
_ The Court delivered the followizg 


; Jupcment.—O.S. No. 23 of 1941 was a suit filed in the Court of the Subordi- 
nate Judge of Chingleput on the foc of a mortgage against the present appellants. 
The learned Subordinate Judge passed a preliminary cecree in favour of the plain- 
tiffs. The appellants applied for leave to appeal to the District Court in forma 
pauperis, This application was rejected by the learned District Judge. Thereupon 
the appellants filed a revision petiti=n to this Court, C.R.P. No. 767 of 1946. By 
order dated the 5th April, 1948, this Count allowed the appellants to file the appeal 
in forma pauperis. The appeal was therefore numbered as A.S. No. 277 of 1948. ` 
In the meantime the learned Suborcinate Judge proceeded to pass a final decree. 
The appellants filed an appeal therefrom and also sought to file it in forma pauperis. 
The learned District Judg= allowed this application and that appeal against the 
final decree was numbered as A.S. No. 325 of 1947. Both appeals were heard and 
disposed of by a common judgment. The result was that the appeals were dismissed 
with costs. The court-fee due to tae Government was directed to be recovered 
from the appellants. The appellans then filed an application before thé learned 
District Judge of Chingleput object-ag to the direction to pay court-fee on both 
the appeals. The contention of the =ppellants was thar. as the full ad valorem court- 
fee had already been paid on the peal against the preliminary decree, viz., 
Rs. 329-15-0, there was no necessity to pay over again ad valorem court-fee on the 
entire decree amount in the appeal against the final decree. According to the 
appellants, only a deficit sum of Rs. 30 was payable as court-fee after giving credit 
to the sum of Rs. 329-15-0, the cowt-fee already paic on the appeal against the 
preliminary decree. The learned District Judge refused to grant the application 
of the appellants. He held that credit could not be g-ven to the court-fee paid in 
one appeal, in another appeal. Th=re were two independent appeals, one against 
the preliminary decree and anothe- against the final decree and they had both 
to be valued under’ the provisions of the Court-Fees Act. An ad valorem court-fee 
was therefore payable on the entire amount of the subject-matter in each of the 


appeals. The appellants seek to ave this order of the learned District Judge 
revised. i 


Prima facie, the view taken by the learned District Judge appears to be correct. 
Undoubtedly there were two distinc appeals. It may be true that there were no 
new grounds which could be urged in the appeal agzinst the final decree, which 
could not be urged in the appeal agcinst the preliminary decree: That only shows 
that the appeal against the final-decree was unnecessary and a superfluity. But 
so far as I am aware, there is no stacitory provision, or authority, which lays down 
that a superfluous appeal need næ: bear any court-fee. If a litigant desires 
to indulge. in the luxury of filing an appeal totally uanecessary, he will have to 
pay the court-fee in accordance with the provisions of the Court-Fees Act, in this 
case Schedule I, Article r; I agree, with respect, in the following observations 
-of Meredith, J.; in Kausalya v. Kauleshwart : f 


,  “ Apart from all this, however, ethical considerations do not really entef into the picture. It 
is a question merely of constrcing the Cocrt-Fees Act. I have already shown that under the 
Court-Fees Act ad valorem court-fees are pavzable upon an appeal from the final decree in a mort- 
gage suit, and that is settled by numerous decisions. If, therefoce, for any reason the appellants 
can claim any credit or exemption from any portion of the fee it can only be by reason of some 
provision in the Court-Fees Ac. A comp-ste search of the Ac fails to reveal any provision for 
„Such a case?’ ` 
Learned counsel for the appellants cited to me the case in Supputhayammal, 
In re?, where it was held that wher in a suit for accounts the same party appeals 
first from a preliminary decree.and pays ad valorem fee on the amount mentioned 
in the plaint and before the decision of that appeal files another appeal to the same 
a I S SE 


1. (1946) LL.R. 25 Pat, 305. 2. (1932) 62 M.L.J. 624 :'LL.R. 55 Mad. 664. 


~ 
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Court against the final decree, re need not again pay ad valorem fee on the entire 
amount awarded by the fina cecree but need only pay on the amount, if any, 
in excess of that on which court-ee has already been paid. It is obvious from the 
judgment of Pandalai, J., whc Clivered the judgment of the Bench, that their deci- 
sion was not intended to be cf tniversal application to all cases of appeals against 
the preliminary and final decrees. Though they were prepared to accept the 
principle above referred to in suits for accounts, they were aware of difficulties 
in extending the doctrine to cth=r cases. Dealing with this case and other similar 
cases, Meredith, J., in Kausalya +. Kauleshwar', already referred to, observed : ` 

“Tn account suits and mesne prcits cases, the amount due is not decided by the preliminary 
decree. The decree provides only that the amount is liable to be ascertained. Though the law 
provides that court-fees upon the pr=lininary appeal must be paid upon the plaintiff’s estimate of the 
amount, that is, as it were, only provisional and by way of anticipation. The actual court-fee payable 
can be finally determined only later ard in the case of the plaintiff the balance will have to be made 
up under section 11 of the Court-F=es Act before he can execute. It is, therefore, only reasonable 
that it should be the balance that -he defendant must make up in his appeal from the final decree. 
It is the final decrce which settles the actual liabilities, and not the preliminary decree, whereas in 
mortgage suits it is the preliminary decree which really settles the liabilities and the final decree is 
substantially merely a postponemen: ož the final order of the Court to give the defendant a chance 
to pay.” 


Reliance was placed by learned counsel for the appellants on the ruling in Budhu 
Ram v. Niamat Rai®. It was Feld in that case that ina suit for redemption where 
a preliminary decree was firs: passed fixing the amount payable and -then a final 
decree after that amount had bezn paid, if appeals were preferred from both decrees 
asking for a reduction of the amount fixed in the preliminary decree and ad valorem 
.court-fee has been paid on th= <ppeal from the preliminary decree on the amount _ 
of reduction claimed, a courtee stamp of Rs. 2 is sufficient on the appeal from the 
final decree. With great resnect to the learned judges I am unable to follow the 
reasoning of this decision. “here was a preliminary objection raised as to the 
sufficiency of the stamp on tl= <ppeal against the final decree, but it appears that 
the objection was not seriously pressed. ‘That is why I do not find a full discussion 
which is likely to be of any assistance tome. I agree with the learned Judges when 
they say that the final decree is a mere corollary to the preliminary decree, and 
follows it asa matter of course. If that be so, then the obvious course was not to 
file an appeal against the finel cecree. The learned Judges referred to the appeal 
from the final decree as being of a formal nature and as not contesting anything 
beyond what was contested in the appeal from the preliminary decree. I am 
unaware of any distinction mzde in the Court-Fees Act between appeals which are 
of a formal nature and appezls which are not. I'am unable to derive any help 
from this decision. 


It may appear to be harc on a litigant to make him pay court-fee twice over 
for what really is one adjudication. But this hardship is not inevitable and in the 
present case it is purely the appellants’ own seeking. Obviously they need not have 
filed an appeal against the fmel decree. An appeal was being filed. against the 
preliminary decree and that would have sufficed. If the appellants had succeeded 
in that appeal, the final decee, even if passed, would automatically have been 
vacated or modified. If the appellants chose to file an unnecessary and super- 
fluous appeal, they will have tp pay the court-fee in accordance with the provisions 
of the Court-Fees Act. I agree with the learned District Judge that the appellants 
cannot claim any credit or exemption from any portion of the fee payable on the 
appeal against the final decree. The Civil Miscellaneous Appeal is therefore dis- 
missed with costs. ‘ 


V.P.S. Appeal dismissed, 


Neen en aaa EEE SEEN ERS nn nna ee 
k. (7946) LL.R. 25 Pat. 305. a. (1923) I.L.R. 4 Lah. 406. 


é 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 


PRESENT ’:—MnR. JUSTICE SATYANARAYANA Rao AND MR. JUSTICE RAJAGOPALAN. 


The Commissioner of Income-tax, Mzdras .. Applicant* 
` g í U. . 
Messrs. Ratanshi Bhavanji, Adoni .. Respondent. 


Income-tax Act. (XI of 1922), section 24—Serpe of. 


The language of section 24 (r) when it speaks of “ set off against his income, profit or gains ” can 
only apply to income which has rot already safferec tax but income in respect of which tax could be 
levied and collected. 


Where therefore the kartha vf a joint family who is the assessee was also a partner in one un- 
registered firm and during the assessment year received as his share of the profit of the unregistered 
firm a sum of Rs. 22,440 on which tax was <ollected from the unregistered firm and the family in- 
curred a loss of Rs. 52,569 and the department sorght to set off this loss against the profits not only 
of the family but also against the taxed share of the income of the kartha from the unregistered firm, 


a Held, the-contention of the department could not be accepted. 


Case referred to the High Court by the Income-tax Appellate Tribunal, Bombay, 
under section 66 (1) of the Indian Income-tax Act (XI of 1922 ,“as amended by 
section 92 pt the Income-tax (Amendment Act, 1939 (Act VII of 1939) in 66 R.A. 
551 Madras of 1949-50 on-its file. hes 


C. S. Rama Rao Sahib for Applicant. 
K. ee for Respondent. 
T pp een of the Court was delivered by 


atyanarayana Rao, 7.—An intecestimg question has been referred to us for 

——fecision under section 66 (1) of the Indian Income-tax Act by the Income-tax 
————~"late Tribunal. The question for decision is : : 

° Whether on the facts and -n the circumstances of the case,th2 taxed share income of Rs. 22,440 

e unregistered firm of Messrs. Dharmazhi Brothers, could be ret off against the loss of Rs. 52,569 


by the respondent Hindu undivided family in speculation business for the purpose of deter- 
Ij i ce to be carried forward under ction. 24 (2).” 
d bef. 


woul ee is the kartha of a Hirlu undivided family. The kartha was also 
forward. (12 an unregistered firm known as Messrs. Dharmashi Brothers. » During | 
tax though?ent year, the assessee received as his share of the profit of the unregistered 
contention | Of Rs. 22,440 on which -ax was collected from the unregistered firm. 
and the qu of the total income of the loss as compiled by the Income-tax Officer 
against the\ 





È t thi 
ia iF Amount. Amount. 
oy re Rs. a. p. Rs. a. n. 
IN T in speculation ee 2 cid - 52,569 o.o 
from R OE agency . --- 538 0 o 
= from money-lending ++ 2,570 0 o 
N. Sankarin aian income from Messrs. Dharma- $ , 
s Mee" shi Brothers .. 22,440 0 o 
l 25,548 o o 
Other sources oe 94 0 0 
25,642 0 o 








26,927 0 o 





OB) ee ea, LE Ga Pe 
* Case Referred No. 35 of 1950. 4 - 19th March, 1952.. 
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It would be seen from thi. satement that the family incurred a loss of Rs. 52,569 
in speculation. This loss wasser off by the Income-tax Officer—which was affirmed 
by the Appellate Assistant Cammissioner—against the profits not only of the joint 
family but also against the taxs<_share income of the kartha from Messrs. Dharmashi 
Brothers which was a sum of Es. 22,440. The balance of Rs. 26,927 was allowed 
to be carried forward under :ssction 24 (2) of the Act. The Appellate Tribunal 
reversed the decision of the resenue department and held that the loss could not 
be set off against the taxed shaze income from the unregistered firm received by the 
-assessee Curing the year. Ar e instance of the Income-tax Commissioner this 
reference was made to this Court. The question is whether the view taken by the 
Appellate Tribunal was right >--whether the view of the department should prevail. 


. The set off allowed unde =Œction 24 (1) of the Act is in respect of the loss sus- 
tained under one head agains e profits or gains under one or more heads earned 
during the accounting year. In the case of unregistered firms, under section 14, 
if tax has already been paid b> = partner of such firm in respect of any portion of his 
share in the profits and gains omputed in the manner laid downlin ¢lause"(b)-9f © 
sub-section 1 to section 16, itall not be a gain liable to be assessed tp tax again, 
the reason being, as the incom=had already suffered tax it could; not be subjected 
.to double taxation. But unde section 16 the amount so exempted fitom further 
taxation is not excluded in carsuting the.total income of the-assessde. ! The result 
is in fixing the tax payable bə the assessee and in order to determinà the rate, the 
income exempted from taxatior under section 14 should also be taken into compu- 
tation. Under section 17 (2). =ter arriving at the total amount of otal ioe 





no part of it is exempted from taxation, the department has to work out the pro- 
“portion which the unexempted aortion of the total income bears to the total jncome, ` 
and bearing that fraction in nind arrive at the total amount of tax payable‘ by the- 
assessee. In other words, if the total income is Rs. 10,000 and the exempted portion © 
of the income is Rs. 3,000, ir =tder to arrive at the tax payable the total amount 
of the income-tax should be 7 mths. It is only for this purpose and for this purpose 
alone the exempted portion cf—he income of the assessee enters into consideration _ 
in the process of assessing the come of the assessee for the purpose of tax under 
‘the Act. The language of secion 24 (1) when it speaks of “ set off against ‘his 
“income; profits or gains ” car -znaly apply to income which has not already suffered 
tax but income in respect of which tax could be levied and collected. It is against 
such an income, profits or gains that set off is allowed. The word used is not “f total 
income ” but only “‘ income ”? and that is important to bear in mind in order‘ to 
find out against which income the set off is allowed. It is not against the total 
income but only against the zome and profits or gains under any other head in 
that year ; that is, in respect <f which tax could be collected. The object of the 
set off is to reduce the liability < the assessee in respect of the amount of tax payable 
‘by him by taking into consEl=ration not only the profits but also the losses; as 
otherwise it will be inequitaHle to call upon the assessee to pay the tax on profits 
earned by him under one head leaving alone the losses sustained by him under the 
other heads, even though the Icses might exceed the profits or may be equal to the 
profits or may be lower tharm the profits. There is the provision introduced in 
section 24 by the Amending Act of 1939 permitting the assessee to carry: forward 
the losses to the next year, if zk» losses could not be set off in the year completely ; 
but subject to the condition that in the succeeding year the loss could be set off 
only, against the profits and gans of the same business in respect of which loss had 
previously occurred. If the «<ntention urged on behalf of the Commissioner of. 
YIncome-tax by Mr. Rama R:c Sahib were to be accepted, the effect of carrying 
forward the loss after allowing Se department to set off the sum of Rs. 22,440 would 
, be to reduce the amount of lozss=hat could be carried forward, and in the succeeding 
` year if the assessee earned procts which exceeded the loss that is carried forward, 
the result would be in effect tœ subject the sum of Rs. 22,440 to double taxation 
for, by allowing a set off in tæ accounting year, the loss was reduced, and the 
effect of reducing the loss was to increase the profits in the succeeding* year’ which 
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available for the purpose of tax after setting off the loss that was carried 
This in substance is really -o subject the sum of Rs. 22,440 to a further 
it is not actually levied amd collected. We think, therefore, that the 
urged ‘on behalf of the Ircome-tax Commissioner cannot be accepted 
stion referred to us for decision must be answered in the negative and 
Commissioner of Income-tax. As the Commissioner has failed he 


costs of the assessee to be fixed at Rs, 250. 
re 


Reference answered 
in the negative. 


E HIGH GOURT OF JUDICATURE AT MADRAS. 
` Present :—Mr Justice RAMASWAMI. 
ana ` .. Petitioner.” ` 


r ras Shopsjand Establishmencs Act (XXX 7I of 1947) and (Rules), section 2 _(6)—*“ Establishment K 
‘If includes “ out-agẹncy ” of a Railway. 


The term “ {établishment ” has. been deined in the Madras Shops and Establishments Act in 


section 2 (6) as to include a commercial estabishment and commercial establishment would certainly 
include a commefcial out-agency of a Railwzy ata place which is not served by such a Railway for 
collecting and délivering goods. The Magistrate need not refer to the Labour Commissioner before 
deciding whether the case attracied the provisions of the Macras Shops and Establishments Act or 
not, 


The State/Government,can be moved to and the State Government if so convinced can, exempt 
_the isch Ge from the operation of the Ssops Act. Š 5 


P under sections 435 and 30, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Additional First Class 
Magistrate, Kollegal, dated 22nd October, 1951, in C.C. Nos. 152 and 153 of 1951. 


P. S. Balakrishna Aiyar and P. S. 2amachandran for Petitioner. 
Public Prosecutor (V. T. Rangastcami Azyangar) for the State. 
The Court made the fcllowing 


- 1 Orper.—These are two connected revision cases which havé been filed against 
the convictions and senterces of the learned Additional First Class Magistrate 
Kollegal, in C.C. Nos: 152 and 153 of 1951. è eee 


2. The facts are: The area cccupied by Kollegal in Coimbatore district 
is served by the Mysore Rai-way. Kcllegal itself has no railway station and Maddur 
is the.nearest railway station. The-efore, an out-agency is working in Kollegal 
for the purpose of booking goods there for being sent to Maddur railway station. 
This out-agency at Kollegal has been taken by Royal Motor- Service, Kollegal 
through one, Dr. Mahadevan. But t appears that it is managed by the petitioner 
before us who is stated to be a brother of that Dr. Mahadevan. ae 


f 3. This establishment in Kollegal was visited by the Assistant Inspector of 
Labour, Gobichettipalayam and he found that this out-agency did not maintain 
‘a register of wages for the persons enployed in it, a register of employment in the ° 
prescribed form E or F or a notice in the prescribed form G or a register in the 
‘prescribed form H or a register of hclidays and leave in the prescribed form K for 
‘persons ernployed under this petitioner in this out-agency. It was further found 
that this petitioner failed to exhibit tke notices containirg the extracts of the Madras 
‘Shops and Establishment Act, 1947. and the rules, 1948, in English and Tamil 
and th\t he failed to maintain and produce them when demanded by the Assistant 
Inspec pr of Labour. | i 


i ; 
4N addition the Labour Inspector also found tkat the timings of work were 








not in; bnsonance with the provisiens of' the Madras Shops and Establishments 
oe d g r 
© *Cr.hnl. Nos. 43 and 44 of 1952. © -  - . - ~ 4th Septemb 2 
12) (Gar Nos, 43,and 44 of 1952). —_ Se paa = = a a 7 
wen: 
Wee 
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Act and what is more one particular individual was being employe 
exceeding the spread over per-ods. 


5. This Inspector therefore recommended the prosecution of th 
under the Madras Shops ard Establishments Act to the Commission 
setting out all these facts. Tae Commissioner of Labour on coming to 
that this was a case falling -vithin the Madras Shops and Establish 
that there had been infractics thereof, sanctioned the prosecution o 
excepting for the hours of work and the employment of that parti 
contrary to the provisions cf the Madras Shops and Establishment 


6. The petitioner in the m=anwhile has made a reference to the 
of the Mysore Railway pomiing out that he has been require 
Inspector to observe the rules end regulations as required by the 
Establishments Act and thar f such regulations were to be obs 
agency he would not be ake to discharge his functions. There 
Manager having only the hars of work and nothing else in his milnd repli 
the Madras Shops and Establishments Act did not apply in, regard{ to the timings 
of work in this out-agency. í 

7. The plea of the accused in Court was that he thought that this out-agency 

` formed part of the Mysore railway establishment and did not come within the ambit 
of the Madras Shops and E-tablishments Act and that therefore hå did not keep 
the registers and perform thé cuties prescribed under that ‘Act. 

8. The learned Additicra_ First Class Magistrate overruled theså contentions 
and found the accused guilty as charged and sentenced him to a nominal fine of 
Rs. 10 in regard to each offerc= x, 


g. In this Court two adcittonal points are also taken, viz., in terms òf section 
4 (e) of the Act that this out-azency is part of the railway establishment v erking 
under the Central Government and therefore does not fall within the ambit of the 
Madras Shops and Establishments Act and secondly that the Commissioner of 
Labour under section 51 of the Act is alone the person who should have decided 
whether the Act applied or roz to this out-agency and that the Magistrate should 
have made a reference to the Commissioner of Labour and therefore not having 
done so the Magistrate was r>: competent to dispose of the matter himself. 


10. In my opinion on t= evidence on record the convictions are correct and 
the points taken are without substance. 


11. The term “establishment ” has been defined in the Madras Shops and 
Establishments Act in sectior 2 (6) as to include a commercial establishment 
and a commercial establishment would certainly include a commercial out-agency 
of this description. The raisway department cannot perform all the functions 
involved in running the railwar. They have got to establish agencies for definite 
purposes. In places where taere are no railway stations and goods have got to 
be collected and sent to the gcods shed the railway department instead of leaving 
it to private contractors emplcy out-agencies to canalise the transporting of all 
these goods to the railway statia These agencies are subject to rules and regulations 
so that the public are not vicimised in regard to the rates charged, etc., by them. 
This would not make the outagency any more a part of the establishment of the 
Central Government than fo- instance the book-stalls of Messrs. Higginbothams 
or various catering establishm-eats which are functioning in the railway stations 
and which are also governed >% the uniform rules framed by the railway depart- 
ment and which. prescribe the finctions they have got to perform and the way in 
which the public have got to ł= served. Therefore there i no point in stating that 
this is a commercial establishment not falling within the definition of section 2 (6) 
of the Madras Shops and Eseailishments Act. In arriving at this conclusion we 
need not be unduly perturbed by the information given by the Traffic Manager 
of the Railways, because I hav= =lready pointed out that this letter related to work- 
ing hours and in particular to h= spread over of the periods of work of a particular 
individual to which-this Assistant Inspector of Labour seems to have taken exception, 
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e lower Court was right -n holding that tkis out-agency working in 
not forming part of the railway establishment is an establishment 
eaning of sectior. 2 (6) of the At t. 


coming to the point that this matter ought to have been decided: 
r Commissioner, the Labour Commissioner has as a matter of fact 
use on a reference made to him for prosecuting this individual all these 
set out and the Labour Commissioner has been asked for sanction 
and the Labour Commissioner after going through the records has 
on thereby deciding tha- the provisions of the ‘various sections of the 
travention of which that individual was about to be charged were 
h were applicable to this jout-agency. Therefore, this point is 
stance. # 


the Magistrate need rot refer to the Labour Commissioner before 
mer this case attracted tke provisions of the Madras Shops and Esta- 
Penis Act or not. Section 51 of the Act is a miscellaneous departmental 
ovision which states that when there is a dispute about the application of one 
or more of the provisions cf the Act to a, particular establishment or particular 
individual the authority who will have to decide that matter will be Labour Com- 
missioner and that his decision thereon shall be final. It only means that the decision 
is final in so far as appeals -n the department are concerned and not that it takes 
away the powers of the Court to decide whether in the particular circumstances 
of the case the Madras Shops and Estazlishments Act applied or not. Iam unable 
to accept the contention that the decision of the Commissioner of Labour is a pre- 
requisite for a Magistrate tc find out whether the offence for which ‘the ‘accused 
has been charged before him has been committed by him or not. This miscellaneous 
provision in section 51 of the Act is merely for the removal of difficulties in deciding 
certain questions in so far as the department is concerned and would not stand in the 
way of the Magistrate at all. i 
bi 


14. Therefore, in these circumstances the convictions of this accused for which 
he has no other defence excepting the two’ points which have been set out above, 
are correct and the sentences which the Magistrate himself describes as lenient 
deserve no interference. Both the convictions and sentences are confirmed and these 
criminal revision cases are dismissed. 


15. If the petitioner fecls aggrieved that the application of the Madras Shops 
and Establishments Act will make it impossible to work these out-agencies and can 
make out an arguable case, the remedy is inm his own hands. ‘The State Govern- 
ment may be moved and the State Government if so convinced can exempt these 
out-agencies from the operation of this Act. 

I 


K.S. — Revision cases dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. P. V. RAJAMANNAR, Cùief Justice. 
Narayanan. Chettiar ' o..  Petitioner*®- 
v. 


Rathinasami Padayachi , .. Respondent, 


' Madras Agriculturists’ Relief Act (IV of 19¢8, as amended by Act XXIII of 1948), sections 20 and 19— 
Second application under section 20 when after prior similar, application the debtor had not applied under section 19 
— When sustainable. . 


A judgment-debtor would not have a rghz to file successive applications under section 20 or - 
section 19 of the Madras Agricu-turists Relief Act if the reliefs which he claims as being entitled to 
are the same in the several applications. But if a pareen application is based upon 2 provision 
of law not in existence at the tims of a prior application of his he will not be debarred from filing the 
later application simply because he had filed a prior application when the state of law did not entitle 
him to the relief to which he became entitled by a subsequent changein thelaw. Where the Judgment- 
debtor alleges that he has becorre entitled tc relief under the prov-sions of the Amending Act XXIII 

seo ee A BS A a aauaaaaaaaauauaaaaaaaasassausususssssss$Þlul$lÞssssssss$Þ$tle$§$$ 


* CR.P. No. 2037 of 1949. i 1ath September, 1952, 
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of 1948—relicf which was not avaiable to him before the amendment, a prior appli 
section 20 filed in 1946 will not beza Ear to a fresh application under that section after 

< Act came into force. ' 
Petition under section 115 of Act V of 1908, praying that the Hi 
be pleased to revise the order cf the Court of the District Munsif of 
dated goth November, 1949, i-_I.A. No. 385 of 1949 in O.S. No. 302 


K. Venkateswaran for Pettimer. 
R. Desikan for Respondent. 
The Court delivered the fillowing 


JUDGMENT.—There is n> reason whatever to interfere with t 
by the learned District Mur=f. The petitioner is the decree-ho 
pondent who was the first julement-debtor made an application on 
under section 19 of Madras Ac! IV of 1938 as amended by Act X] 
scaling down the decree wh.ca had been passed against him on 24th 
1933. The decree-holder rased a preliminary objection that the applicatio 
not maintainable on the groa=d that the judgment-debtor had previously filed an 
application for stay under s-cton 20 of the Act and there was an order staying 
execution passed on 14th Murch, ig46, but he did not file any application within 
60 days thereafter and therefsr= the judgment-debtor was not entitled to once more 
file an application for stay a i= did and then file a substantive application under 
section 1g. It may be mentisred thart prior to the present application under section 
19 there was another applicasian.under section 20, and there was an order for stay 
passed on 17th March, 1949 zad it is not disputed that the present petition under 
section 19 has been filed with_n zhe prescribed time from the date of that order. 


The only question therécre is whether the judgment-debtor not having filed 
an application under sectior. <c within the prescribed time from the date of the stay 
order under section 20 passec =n his prior application, is now precluded from again 
filing another application unce section 20 followed by an application under section 
19. Undoubtedly, the judgment-debtor would not have such a right, that is, a 
right to file successive applicatimms under section 20 or section 19 if the reliefs which 
he claims as being entitled tc =re the same in the several applications. But at the 
same time it is equally clear taz, if a subsequent application is based upon a provision 
of law not in existence at the tam of a prior application of his, he will not be debarred 
from filing the later applicaion simply because he had filed a prior application 
when the state of law did nor entitle him to the relief to which he became entitled 
by a subsequent change in tae law. The judgment-debtor in this case alleges 
that he has become entitled tcrejef under the provisions of the Amending Act XXIII 
-of 1948, relief which was nct cvailable to him before the amendment. On this 
footing, the second applicaticn -was certainly maintainable. The learned District 
Munsif was right in holding sat the prior application under section 20 filed in 
1946 will not be a bar to a fe=2 application under section 20 after the Amending 
Act XXIII of 1948. 


Learned counsel for the -estioner is afraid that the order of the learned District 
Munsif may be understood as _h=ving finally decided the question of the applicability 
of the provisions of the AmerGng Act of 1948. In my opinion.any apprehension 
on this score is unfounded. The learned District Munsif has not finally decided 
as to the applicability of the provisions of the new Act; he has only prima facie 
held on the allegations of the jcdgment-debtor that there will be no bar on account 
of the prior application under section 20 and that the petition was maintainable. 


The revision petition is the=fore dismissed with costs. ; 
KS. Petition dismissed. 
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° iN THE HIGH COURT CF JUDICATURE AT MADRAS. 
Present :—MR. P. V. RAJAMANNER; Chief Justice avp Mr. Justice VENKATA- 
RAMA AYYAR. Ei ee os : i 
The Council of the Institute of Chartered Accountants of 


India : i 3 | .. Forwarding Authority* 


+ 


EEE a 
K. V. Narasimham, Chartered Accour-ant at Vellore .. Respondent. ` 


Chartered Acconntants Act (XXXVIII of 10:9), Schedule, clause c) and regulation 38 and Auditors’ 
Certificate Rules (1932), rule 44—Articled clerk of Chartered Accountant axing work for such accountant before 
Income-tae Tribunal on monthly salary—Fees from czsessees received by Accomtant—If contravention of Schedule, 
clause (c) of the Act—Articled clerk by such practistag if “ engages in any other business” prohibited by regu- 
lation 38 of the Act or rule 44. of Auditors’ Certifica Rules, 1932. ae 

_ Where a Chartered Accountar.t deals witk assessees as his clierts settles the fees and receives it 
and engages an aiticled clerk, on £ monthly sHary to attend to wo7k of the accountant before the 
Income-tax Tribunals and entrusts such work to him, it cannot be said that the accountant entered 
into any arrangement with the articled clerk ir payment by him cf any portion of the fees. The 
articled clerk in such a case is only an employee locking to the Chart=ed Accountant for the payment 
of his salary and not a lawyer looking to the assesses for the paymen: of his fees. It cannot therefore 
be’ said that the Chartered Accountant acted in contravention cf clause (e) of Schedule to the 


Chartered Accountants Act. . 

Rule 44 of the Auditors’ Certificate Rulez. 1692, and regulaticr 38 under Chartered Accoun- 
tants Act prohibit only engaging in “ any other business or occu7ation”’ that is a business. other 
than that in respect of. which he is an articl=1 clerk. The work {one by the articled clerk before 
the Income-tax Tribunals cannot be said tobe engaging in any other business or occupation. 
Accordingly the acts alleged will not render tke Chartered Acccuntant guilty of any act which 
renders him unfit to be a member of the Instimte. B í 

Case forwarded to the High Court ander section 21 =f the Chartered Account- 
ants Act, 1949. 2 f 

R. Ramamurthi Ayyar, Advocate for the Council of <he Institute of Chartered 
Accountants of India. i i : 


V. Rajagopalachariar and 4. Nagara‘an for Responden: 


The Judgment of the Court was dzlivered by í 
Venkatarama Ayyar, J.—The respordent is carrying 92 business as a Chartered 
Accountant with his headquarters åt Vellore. One of the members of his regular 
office establishment.is one Razhavachanar who is his owx brother. This Raghava- 
chariar.is a B.Com. and is entitled tc practise before the Income-tax Tribunals 
under section G1 of the Incame-tax Act ; and he is the person who has generally 
been attending to the work af the respondent before those tribunals. He files the 
requisite authorizations from the assessces ta appear before the tribunals ; he signs 
financial statements for them arid he Onducts their cass. He is paid a monthly 
salary by the respondent wh:ch starting with Rs. 75 per mensem ‘had been raised 
from time to time and had stood at Rs. 500 per mensem in 1950. It is also found 
that the work before the Income-tax Tribunals forms a substantial portion of the 
business of the: respondent. The che-ge of the Discipinary Committee against 
the respondent ‘is that while he receives the full fees from the assessees for the work 
before the. tribunal, he actually entruets that work -gererally'to Raghavachariar, 
.pays him monthly salary as aforesaid and ‘takes the balance of fees for himself. 
- This, it is said, is.a violation cf the rue of conduct laic down in clause (c) of the 
Schedule to the Act. Onde . ; 
On gth September, 1943, Raghavachariar was. tazen by the respondent as 
“an articled clerk and he continued tk=2reafter, as beforz, to conduct case before 
the Income-tax Tribunals and draw monthly salary from the respondent. The 
charge against’ the respondent on this score is that he acted in contravention of 
-rule 44. of the Auditors’ Certificate Rules, 1932 arë regulation 38 under the 
Act XXXVIII of 1949 in permitting the articled clerk to engage in business without 
obtaining the requisite sanct:on. Thée are the two carges framed against the 
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respondent and the Disciplim=ry Committee has held in its report that both these 
charges have been made ouz; and that the respondent is, therefore, not a person 
fit to continue to be a merter of the Institute. The matter comes before us on 
reference on this report under'section 21 of the Chartered Accountants Act, 1949. 


We have carefully consc=red the matter and we have come to the conclusion 
that neither of the two charg% is established. On the first charge the Disciplinary 
Committee holds that on th= facts which are not in dispute the action of the res- 
pondent falls within clause (£) of the Schedule to the Act which runs as follows :— 

“A Chartered Accountant shal be deemed to be guilty of conduct rendering him unfit to be a 

member of the Institute if he—(maccepts or agrees to accept any part of the profits of the profes- 
sional work’ of a lawyer, auctione== -broker or other agent who is not a member of the Institute.” 
‘Mr. R. Ramamurthi Ayyar the learned Advocate who appeared for the Council 
referred us to clauses (b) arc (c) in the schedule and argued that they embody 
the principle that a Chartered Accountant should not in any manner share the 
income with one who is nat a Chartered Accountant and that the arrangement 
between the respondent an= Raghavachariar was a violation of this principle. 
But the true purpose of thcs provisions is to prohibit the practice of Chartered 
Accountants paying commis=on in any form for work which they get from others 
and receiving commission for work which they send on to other persons such as 
lawyers, auctioneers and brekers. It is.:difficult to see how on the facts of this 
case it can be said that the-zespondent has acted in contravention of clause (e). 
Before that clause can be applied it should be established that Raghavachariar 
earned fees as a lawyer and the respondent accepted or agreed to accept a portion 
thereof. Now the facts are that the assessees are the clients of the respondent 
and not of Raghavachariar. It is the respondent that deals with the assessees, 
settles the fees with them, rexeéves the same from them and brings them into account 
and treats them as his own. He, no doubt, entrusts the conduct of the cases generally 
to his brother but he contin-rs to be answerable to the clients. In fact and in law 
Raghavachariar did not earm any fees from the assessees and the respondent entered 
into no arrangement with hn for payment by him of any portion of those fees. 


It is said that the autharizations to appear for the assesses before the Income-tax 
Tribunals were signed by Raghavachariar ‘and not by the respondent. -- But that 
‘was for the purpose of conforming to the requirements of section 61 of the Income-tax 
Act and is a matter of form. It may be added that even on these authorizations 
Raghavachariar described. Simself as “ Income-tax Practitioner and . Assistant 
‘of Sri K. V. Narasimham, cA., G.p.a., F.c.A., Chartered Accountant ”. The. real 
question is whether the assessezs are the clients of the respondent or Raghavachariar. 
It is impossible on the facts sated above to come to any other conclusion than that 
‘they were the clients of the respondent ; and that Raghavachariar was only an 
employee looking to the resaandent for the payment of his salary and not a lawyer 
looking to the assessees for =e payment of his fees. 


Mr. Ramamurthi Ayyer argued that the financial statements before the tri- 
. bunals are filed by Raghazvachariar as income-tax practitioner, that if they are 
found to violate the principl== laid down in the schedule the Council would have no 
direct control over him arc that if chartered accounts are allowed to carry on 
business before the Incom=-tax Tribunals through practitioners over whom the 
‘Council has no control they would be in a position to evade the wholesome restric- 
tions imposed upon them by=he Statute but this fear appears to us to be unfounded. 
The respondent admits thet the assessees are his clients and that Raghavachariar 
‘acts and appears only for Em in the proceedings before the Income-tax Tribunals 
and he will, therefore, be r=sonsible in the same manner as a principal for the acts 
. of his agent. ` Weare, thereDre, of opinion that this charge cannot be-sustained. | 


. . “The second. charge against the respondent is that after taking Raghavachariar 
as an articled clerk on gth September, 1948, he allowed him to appear before the 
. Income-tax Tribunals, file authorizations and financial statements and conduct 
cases as before, that he thrsallowed the articled clerk to carry on business and as 
no permission had been tained therefor it was a violation of rule’ 44 of the 
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Auditors’ Certificate Rules, 1932 and regulation 38 under the Act XXXVHT of 
1949. Rule 44, is as follows :— . 

` No articled clerk shall, during the time’oEhis ‘service as articled clerk, except with the permission 
of the Central Government, engage, in any cther Lusincss. or occcpation.” ; y 
Regulation 38 is in these terms :— 

_ “ No articled clerk shall, during the pericd of his service as articled clerk, except with the per- 
mission of the Council, engage in any other business pr occupation.” 
We think that neither the rule nor tie regulation aforesaid has any: application 
to the present case because the business in which ‘Raghavachariar was engaged 
was part of the business of the respondent and falls within the region of his duties 
as an articled clerk. The rules only prohibit engaging in “any other business 
or occupation”, that is a business ather zhan that in respect of which he is an 
articled clerk. The work of the respondent as an auditor includes the work before 
the Income-tax Tribunals and it was, therefore, business which was within the scope 
of the duties of Raghavachariar as an erticled clerk. The fact that Raghavachariar 
received remuneration for it in the form of monthly salary does not affect the question. 


We accordingly hold that this charge also is not made out. The order on this 
reference will, therefore, be that the respondent is not guilty of any act which renders 
him unfit to be a member of the institute”, There will be no order as to costs. 


KS. : Reference answered. 


IN THE HIGH COURT GF JUDICATURE AT MADRAS. 
(Special Orizinal ‘Jurisdiction.) 
PRESENT :—MR. Juscice Sussa Rao. 
M. K. Chengalroya Chetti m ` .. Petitioner* 


MS v. , l 

The Special Deputy Collector for Land Acquisition, Town 
Planning, Collector’s Office, First Line Beach, Madras, 
and another ae ; .. Respondents. 


Madras Town Planning Act VII of 1921), sectzons 12, 14 and zule 36— Whether party is precluded 
from proving that the various steps contemplated by he Act had not been complied with—Effect of defects in state- 
ments in notification. 


Under section 14 (6) of the Madras Town Planning Act a notification published under sub- 
section (5) shall be conclusive evidence that -he sckeme has been duly made and’ sanctioned. Per- 
sonal service and giving the prescribed time are steps in the framing of the scheme. Therefore when 
a question arises whether a proper notice wa: giver or not and whether the time given is less than 
the prescribed time the notification ‘published under section 14 (5) will be conclusive evidence of 
that fact. A party can-go behind the.notification E the authority acts beyond its powers or where 
the provisions of the ‘Act are ignored altogether, but it would not be so open when the questions are 
merely as to whether the time given is less than the prescribed time and whether a notice was in fact 
served personally. - AE : 

Where there are some mistakes in the statements prepared under the Act and rules, but there 
was never any dispute about the identity’of -he lard, the validity of the notification would not be 
affected, nor can it be said that the Corporation acted arbitrarily. i 


It is for the land acquisition officer to consider whether the original date of the notification 
under section 12 or the date when the time was. extended should be the crucial date for fixing the 
quantum of compensation, 

Petition. praying that in the circumstances stated in the affidavit filed there- 
with the High Court will be pleased t issve a writ of prohibition or other suitable 
writ or directive and restrain the 1st respondent herein from proceeding with the 
enquiry under Land Acquisition Act and from taking further steps in respect of 
Survey No: 3762/7 in Mylapore Western Section Area, Town Planning Scheme. , 


* Writ Petition No. .517 of. 1952. - . _ 24th July, 1952... 
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`- | Me Natesan for Petitioner. ` ` ` ` E e N l l ie peas 
Vepa Sarathi, for the Goverment Pleader (P. Satyanarayana Raju) for the State: 


Dr. John of Messrs. John ane Row for Respondents, 7 
The Court made the follcwing 


~ Orper.—This is'an application under Article 226 of the Constitution of India 
for issuing a writ of prohibitoz restraining the first respondent from proceeding ` 
with the enquiry under the Lan Acquisition Act in respect -of Survey No. 3762/7. 
in Mylapore Western Section_Atea Town Plarining Scheme. The petitioner is the: 
owner of a bungalow bearing D_No. 79, Mowbray’s Road, Alwarpet, Madras. He: 
purchased the site on-4th Novener, 1936, from one C. V.-Rajagopalachariar. After 
having obtained the sanction ef-the Corporation he put up the bungalow in accord- 
ance with the plan sanctioned. by the Corporation. On 14th April, 1934, the Pro- : 
vincial.Government required =he Council of the Corporation, Madras, to prepare, 
publish and submit for their sanction a draft scheme in respect of Mylapore Western: 
Section Area Town Planning Scheme on or before 1st July, 1935. . From time to time. 
the, time was extended and finaly on 17th October, 1946, it was extended to goth 
November, 1946.- Pursuant- “he directions given by the Government, the Cor- 
poration issued notice to-the cwrers of lands asking them to attend a meeting of the. 
owners of-lands and- buildings-: the area ‘affected: by the: proposed scheme. ` On 
18th March, 1942, a notice was. served on one T.-Ekambaram for the petitioner. 
The survey number in respec? o? which the said notice was given was stated to be. 
3762/3. The meeting so conven=d was held on 23rd March, 1942. A draft scheme 
formulated at that meeting wa. published. under rule 41 of the ‘Town Planning 
Rules in the Gazette, dated rotë November, 1942 and ‘it was also published in the 
Hindu and Swadesamitran,. daex’ 4th November, 1942. After the time prescribed 
for: objection expired, the deaf scheme was submitted to Government on 19th 
August, 1946. The Government sanctioned the scheme. The notification 
regarding: the ‘acquisition of zhe lands reserved for acquisition was published in-- 
the Fort St. George Gazette, dated 26th July, 1949, under section 14 (5) of the Town 
Planning Act. Under the nctification the Corporation proposed to’ acquire an” 
extent of 4 grounds 1787 squzrė feet belonging to the petitioner, more particularly ` 
described in the plan filed in thiz.case. The Land Acquisition Officer was proceed- 
ing with the acquisition proce=lings. At this stage this application was filed for 
the aforesaid reliefs. i E 3 : Pe ys 

~ -Learned counsel for the pectioner raised before me the following points » 


- __ .(1) ,The Corporation Gd not give. him personal notice under rule 36 of the 
Rules made under the Town Planning Act. 5 
' = (2) The-statements prepaed and annexed to the notification under sections 
13 and 14 are inaccurate in macerial particulars. ; , f 
+ (3), The defects in the st=tements indicate that the Corporation acted arbi» 
trarily and did not ‘apply its mind in respect of the property sought to be acquired. ` 
Tt will be convenient at thisstage to read the relevant provisions of the Madras’. 


L 


‘Town: Planning Act. (Madras_Act VII of 1921). 


`Z “Section 12: Notwithstanding arytEing contained in sections 9 to 11, the Provincial Government 
may, in respect of any municipalit=, <fter making such inquiry as they may deem necessary, ky 
notification- in the Official Gazette, require the Council, before a fixed date, to Prepare, publish 
and submit for their sanction a draf? seme as respects any land in regard to which a town planning 
scheme ‘may be made. - z 


=:  Mide!36 :. (1) The municipal Ouccil.shall convene meetings of owners of lands and buildings 
inthe area affected by the proposed scheme; A e a Fs 
: . z (2) .Nọticċ. of every such meeing shall, not less than ten days before the date of meeting, . - 


Ls (a) _ be published. cn the notice beard of the Municipal Office,-and ; 
(bf subject to`the provisions =f=zb-rule (3) be sent in the manner prescribed therein to all 


pérsors kiðw or bélieVed ‘to have rks in any land or building in the’ area,” includéd ‘ip the pro- 
posed:schemé and ‘to other persons Eno-yn or believed to be affected bythe scheme, ~ u 6" 
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1° Rule 50.—The rules contained in Part B, except rules 34 to 34, shall, as far as may be, apply to 
schemés required to he prepared under section 12.' 


- Section 13.—Every draft scheme’ shall cortain the following pezrticulars : 
(a) a plan showing the lines of existing and proposed streets : 
(L) the ownership of all lands and buildizgs in the area to which the scheme relatés . .. . . 


Section 14 (1).—If within sixty days from “he date of the publication of a draft scheme any person 
affected by such scheme communicates in wr ting any objection or suggestion relating thereto, the 
Council shall consider such objection or suggction and may modify the scheme as it thinks fit. 


.. (2) The scheme as passed’ o> adopted b7 the Council together with all written objections and 
suggestions shall thereupon be submitted to :he Provincial Gavernment for sanction and the fact 
of such submission shall be published in ‘the prescribed manner. 


(3) The Provincial Government may, < ter considering the objections and suggestions, if any, 
and making such inquiry as they think fit, sarction the scheme with or without modifications or may 
refuse to sanction the scheme or may return toc scheme to the Council for reconsideration, 


* % * * * 


(5) The sanction of the Provincial Go-errment,io a schems under sub-section (3) shall be 
published .by notification in the Cfficial Gaze te and such notification shall state at what place and 
time the scheme will be open to the-inspecticn of the public. 


. (6) ‘A notification published under sub-z2ction (5) shall be corclusive evidence that the scheme 
has been duly made and sanctionzd. The scacme shall have effect from the date of publication of 
such notification, and the execution of the schene shall be commenced forthwith. ar 


Section 33.—Immoveable property -requi=zd for the purposes cf a town-planning scheme shall 
be deemed to be land needed for a public pu-pose, within the mearing of the Land Acquisition Act, 
1894, and may be acquired 


d \ 
(a) under the said Act, or : 
(4) under the said Act as modified in tae manner hereinafter provided in this chapter. 
Section 34.—In cases falling under clause (4) of section 33, a notification under section 14 shall, 
notwithstanding anything contained in the “and Acquisition Act, 1894, operate in respect of any 
land for the purposes of the scheme as a declaration under section 5 of the said Act, and no further 
declaration shall be necessary, but it shall not 3¢ incumbent on the Frovincial Government, or Officer 
authorised in that behalf, to take immediate s=ps for the acquisition of such land: Provided that 
if the land is not acquired withia three years from the date of the rotification, it shall cease to have 
effect as a declaration under section 6 of the Land Acquisition Act, 1894. ; 


Section 35 (2}.—In such cases, the Collector and the Court shall, in determining the amount 
of compensation to be awarded for the land acquired, take into ccnsideration ; 


(a) the market value of the Jand at the Jate of publication of the notification under section ro 
or section 12, as the casc may be ;” 


A gist of the aforesaid provisions may be stated thus. The Government asks 
the Council to prepare a scheme ‘or a particular area. The Council convene 
a meeting of all the land-cwners in=rested:in proposed scheme for the purpose 
of formulating one in consultation with them. The notice of such a meeting shall 
be, personally served on the owners of the property. The draft scheme and the 
final scheme will be publisked to enable the interested parties to raise objections. 
After all these, formalities have been comp'ied with and after every opportunity 
has been given to all the interested pzrties to put forward their objections or make 
their suggestions, the scheme finally =volved will be sent to the Government for’ 
sanction. After it is sancticned by the Government it comes ino force. If under 
the scheme any property wil have to te acquired, the said property will be acquired 
through the machinery of tae Land Acquisition Act but no further notice under 
section 6 is necessary. A declaration made under section 14. of the Town Planning 
Act shall be deemed to be a declaration made under section 6 of the Town Planning 
Act. The Land Acquisition Officer will assess the market value of the property 
as on the date when the notification under section 12 was made. It will therefore 
be seen that the Town Planning Ac provides opportunity at every step for the 
interested parties to raise their objecions and make their suggestions. But if the 
proceedings drag on for years, whic= the Act perhaps did not contemplate, the 
unfortunate result will flow as in this case, namely, that though the property was 
sought to be acquired recently the mazket value of the land on the date of the publi- 
cation under section.12 which may have been made many -years ago will be given 


tothe owner... . - 
108 
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Learned Counsel for thz petitioner argues that before the Corporation can 
acquire the property, they mt &tablish that the various steps laid down for evolving: 
the final scheme have been strictly and. literally complied with. Learned Counsel 
says that the provisions of rule 36 have been flagrantly violated in two respects :.,, 


` (1) the notice alleged tc have been given under that rule is less than ‘ten 
days before the date of the merting, and - re ere 


(2) no notice was given b his client. 


It is true that only five dass’ notice was given for the meeting. In regard to 
the second question, the petitimer in his affidavit stated that no personal notice 
‘was given to him. The Corpczation in its counter-affidavit asserted that such a 
notice was given. For the frs- time in the reply-affidavit the petitioner alleged 
that though a notice was served apon one Ekambaram who was his maternal uncle’s 
son living in his house, he ws anly a minor and therefore the said service must be 
deemed to be not personal servic. Learned Counsel appearing for the Corporation ` 
rightly. complained that these allegations should have been made in the affidavit 
itself to enable him to traverse them in his counter. But on the material placed, 
before me it is not possible so. hold whether Ekambaram is the maternal -uncle’s 
son of the petitioner and he wa a minor, on the date when the notice was served 
on him. Learned Counsel for the Corporation contended that the notification 
published under section 14 5) is conclusive evidence that the scheme has been 
duly made and sanctioned and = is not open to the petitioner to allege and establish. 
that it has not been duly made and sanctioned. He relies in support of the argument 
on section 14 (6) of the Act which has already been extracted above. Learned 
Counsel for the petitioner cited before me a long catena‘ of decisions ‘in support of ` 
his contention that notwithstaming the express provisions of section 14 (6) of the 
Act, he is not preeluded from proving that the various steps provided for under 
the Act before the notification was published have not been strictly complied with. 
Trustees for the Improvement of Cclcuttav. Chandra Kanta Ghosh, strongly relied upon 
by the petitioner does not, im :ny view, really touch the question to be decided 
in this case. There the Judicia. Committee held on the facts that the Board: acted 
ultra vires. The section whick their Lordships were construing stated that the 
publication of a notification is conclusive evidence that the scheme has been duly 
framed ‘and ‘sanctioned. At -pege 506 they observed : g 

_ This provision does not affect tke right of the respondent to institute a suit to have‘it declared 
that the Board in framing the schem=.asted ultra vires or that the scheme as sanctioned. does-not autho- 
rise the appellants to acquire by zompulsion tke land in question.” at - 

At page 508 they proceed © say :— 

“To have included land within the area of the scheme, not because it was wanted for purposes 
of the Act, but in order to exact <n =xemption fee from the owner, would, in the opinion of their 
Lordships, have been a misuse of tže nowers conferred upon the Board.” 

The only point therefore decided in that case was, when the Board acted ultra vires 
of their powers, it is open ta tLe affected party to allege and establish that fact. 
It has no béaring on the quesion before me. In Radha Swami Satsang Sabha v. 
Tara Chand®, the question was-whether the declaration under section 6 (3) of the 
Act was conclusive of the fac that the land was needed for public purpose or for a 
company. The declaration was that it was required for a public purpose whereas 
in fact it was admitted that it was required fora company. Therefore the learned 
Judges held that it was open © the aggrieved party to establish that fact as the 
declaration purported to be fcr one purpose was really intended to be for a different 
purpose. In Municipal Corpcra-ion, Bombay v. Ranchordas*, the Local Government 
sanctioned an improvement scheme and under that Act a notification was coriclusive 


- evidence that the scheme had been duly framed and sanctioned. The. learned , 


‘Judges held that the fact thet the said notification was conclusive evidence did not 
preclude the aggrieved party fom filing a suit for a declaration that the Board in 
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framing that scheme acted ultra wires. Learned Counsel strongly relied:upon In re 
Manick Chand Mahata v. The Corporatioz of Calcutta and tFe Calcutta Improvement Trust}, 
in support of his contentior. that the prindples laid dewn in the aforesaid decision 
will also apy 1) to a'case where there was on-y defect in the steps.to be pursued before 
the notification was issued. There was a notification under section 6 of the Land 
Acquisition Act declaring that particular property was -equired for the Corporation, 
but in fact the Corporation was acquring that land tc the benefit of another body 
the Calcutta Improvement Trust, Greaves, J., said : - 


“ But on broad grounds I co not think that t was ever th= policy of the Calcutta Municipal 
Act that the special powers given to the Corsoraticn for acquirirg land for certain purposes named 


in the Act were to be used to enable anothe- body to acquire land through the medium of the Cor- 
poration, however estimable the purpose.” roe 


Later on the learned Judge said : 


į 


“Again, I do not think that the Legislatu-e, when the Calcutt= Improvement Trust Act, conferred 
powers of acquisition of land with certain wel-defired safeguards =ver intended that the Trust should 
abrogate those safeguards and acquire land in this manner thrangh the medium of the Corporation 
for the purpose of street widenirg and stree improvements.” 


It is therefore clear that the Corpozatior had no power to acquire land for the 
Trust and therefore it was acting ultza vire its powers- In those circumstances it.is 
obvious that the notification could `ñot preclude tke plaintiff from questioning 
the validity of the acquisition. It i true in the course of the judgment there are 
some observations which appear tc be rather wide, but that decision must be 
confined only to the facts cf that case. f 


The aforesaid discussion of the case-law does not really support the contention 
of the petitioner. -In all the cases cited; the party was allowed to go behind the 
notification as the authority concerred acted beyond its powers. But in this case 
under section 14 (6) a notification published under sub-section (5) shall be conclu- 
sive evidence that the scheme has been du_y made and sanctioned. Personal service 
and giving the prescribed time are steps mm the framing of the scheme. The, words 
of the section are clear and unambiguovs and I mest therefore hold that when a 


` question arises whether proper notices were given or aot, the notification published 


under section 14 (5) will be conclusive evidence of that fact. It is not necessary 
for me to give my final opinion on ~he question whether the said sub-section could 
preclude a party from questioning the vaïdity of the acquisition in cases where the 
Corporation ignored the provision- of -he Act altogether. But that cannot be 
said here as the Corporation purported to: issue the notice, though the dispute is 
whether the time given was less than th= prescribed time and whether the notice 
so given was, as a matter of fact, duly effected. These are certainly concluded by 


‘section 14 (6) of the Act. 


Mr. Natesan then reied upon rule.s8 which reads as follows : 
“ The following statemen:s shall als> "be prepared : 


i (i) a statement in Form No. 7 showing the ownership and extent of lands included in the 
scheme ; 


(ii) a statement in Form No. 8 showing 

(a) the proposed new streets; and 

(b) the proposed widenings of existing strets ; 

(iii) a statement in Form No. 9 shoving the lands propor:d to be acquired ; and 

(iv) a statement in Form No. 10 slowing the lands proposed to be reserved under clause (4) 
of section 4.” 


He contended that the statements prepared and amnexed to the notification con- 


-tained' many defects in regard to the name and other particulars.. It is true that 


' there are some mistakes but there cannct be any dispute about the identity of the 
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land. The survey number war specifically givén and ‘the name:of the previous 
owner was given. If really rcce had been served on him and if the notification 
was duly published, it is very =Dfficult to say that these small mistakes would affect 
the validity of the notificatica. From the fact thatuthése mistakes Were allowed 
to creep in, I cannot hold tha: the Corporation acted arbitrarily in issuing the 
notification. : - Ey 


It was then contended thar. -hough the notification. under section 12 was tesaed: 
in the year 1934, as a matter æ` fact it was finally extended in the year 1946 and 
‘therefore the notification undar section 12 must be deemed to-have been published 
when the final extension was mzde, and in support of his argument he relied’ upon 
the observations of Ramesam J., in The Secretary of State for India in Council v: 
Narayanaswami Chéttiar!. The larned Judge observed : . 

“ As the sections are worded tle sct contemplated that the Council his to take action within 
the time mentioned by the Governmert but as J sdid an extension can always be granted by a’ further 
notification. If so, the date of th- further notification will be the date to bé adopted under 
section 35 (2) (a).” A ‘ 

Cornish, J., took a different viaw.. This question really does not fall to be considered 
in this writ. It is for the Laad Acquisition Officer’ to consider for the purpose of 
giving the compensation whetacr the original date of notification under section 12 
or the date when the time was e@dended should be the crucial date for the quantum 
of compensation will depend udaa this question. In the result, the application fails 
and is dismissed with costs. i 5 i : 


V.P.S. ; $ Application dismissed. 


IN THE-HIGH COJET OF JUDICATURE AT MADRAS. 
[Spedel Original Jurisdiction.] g 
ans PRESENT :—MR. Jusrice Sussa Rao. 


M, D.. Krishnamurthy, Dz=etor, T.U.C.S. Triplicane, 
Madras -+ Petitioner* 
Deputy Registrar of Co-oD-mative Societies, Chepauk, ; 
Madras and others .. Respondents. 


Madras Co-operative Societies Act IF 1932), rule 27 (a)—Rule that “€ near relation” of paid employee 
of society is nof eligible for election as divzxc-—Validity—‘* Near relation ”—Test. 3 


Under the rules under the Madras To-operative’ Societies Act the ineligibility. of a person to be 
elected a director if he is a near relatDa of a paid employee of the society is to be decided by the 
Registrar, Rule 27 (u) of the rules isvaid and a bye-law of the society that such questions are to be 
‘decided only by an election petition ==crorch on the right of the Registrar to decide the question 
‘and is bad: The ‘power conferred or t= Registrar cannot be said to be arbitrary as it is subject: to 
rectification by the Government unders-rction 57 of the Act on revision. x 


The right to inherit property of amcther is not the only test of near iae The families 
of persons ‘who married sisters are Ct=t. more attached to each other than other families. ` Such 
families would be naturally interestec = the welfare of each other and they are therefore prone to 
help each other. It cannot be said tka. ‘he relationship of persons whe have married sisters is not a 
near relationship in the ordinary sen.e~cf the term. 

Petition under Article 22€ 37 the Constitution: of India praying that in the 
circumstances stated in the affidecit filed therewith the High Court will be pleased 
-tọ issue a writ of certiorari calling Tor the records relating to ‘the order in R.C. No. 
-37540 of 1951,, dated 15th Apr, 1952, on the file of the Deputy Registrar of 
Co-operative Societies, Chepau=,. Madras and quash the order made therein. 
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K. V. Venkatasubramania Ayyar and T. P. Gopalakrisanan for Petitioner. ` 
The Government Pleader (P. Satşanarasana Raju) fer Respondents. 


. The Court made the following 
Orver.—This: is an application for issuing a writ of certisrari to quash the 
order of the Deputy Registrar of Co-operative Societies, dated 15th April, 1952. 


The petitioner was eleczed as a Girector of the Trzlicane Urban Co-operative 
Society, Limited, in February, 1952. Dne of the paid employees of the said Society 
is ore Rajagopalan. The petitioner and Rajagopalar. have married sisters. On 
26th, March, 1952, the Deputy Registrar of Co-operative Societies issued a notice 
to the petitioner calling upon him to sho cause why he should not be removed 
from the Board of Directors on the ground that he was a near relative of one of the 
paid employees of the Society. The Fetitianer offered ais explanation by his letter, 
dated gth April, 1952. On 15th Apr-l, 1952, the Deputy Registrar made an order 
declaring that the petitioner would cease ta be a‘direc-or of the Triplicane Urban 
Co-operative Society. The aforesaid Detition has been filed to quash that order. ` 


The learned Counsel for the petizioner raised before me 3 points : (i) The by-. 
laws and the rules governirg the Socety provided for an eléction petition and as 
no election petition’ was filed within the Gme prescrived the petitioner’s election 
to the directorate cannot be questionec. (if) The rule prescribing that near relation- 
ship as a disqualification is «ltra vires the Constitution. (iii) The Deputy Registrar 
has no power to direct the removal of a person elected to the directorate. 


. To appreciate the first contentior and to provide an answer for the same the 
relevant provisions of the rules made ander the Madraz Co-operative Societies Act, 
the by-laws of the Triplicane Urban Co-ope-ative Society and the rules of the Society 
may be extracted. Rule 65 (1) says :— 


“ The Provincial Government may, for -he whole or any pert of the Presidency of Madras, 
and for any registered Society or class of su=h Societies make rales to carry out all or any of the 
Purposes of this Act.” 


Rule 65 (2) (i) says :— 


“ In particular and without prejudice tc the generality of th= foregoing power, such rules may 
provide for the appointment, suspension anc removal of the members of the Committee and other 
officers and for the procedure at meetings of the ccmmittee and tar powers to be exercised and the 
‘duties to be performed by the committee anc other officers.” 


In exercise of the said power the Prov-ncial Governmert made rules. 


Rule 27 (i) says :— ` 


“ No person shall be eligible for appoirtment as a member of the Committee of any society, 
if he is a near relation of a paid employee of the socizty ; Provided that if any question arises whether 
a person is or is not a near relation of a paic empDyee of the so-iety, the question shall be referred 
to the Registrar and his decision shall be tinal.” 


Rule 2 of the Co-operative Societies Act states :— 


“With every application for registration, the applicants shel” submit a draft of the bye-laws 
agreed upon by them. The by-laws shall be consstent with the Act and with the rules made by 
the local Government thercunder and they sEall deal with the mecters specified in clauses (a) to (z) 
and may deal with such other matters incidertal ta the organizatcn of the society and the manage- 
ment of its business as may be deemed necesszry.”’ 


states : 
, _ | The Board of Directors shall have thc Dowe to draw up and enforce rules not inconsistent ` 
with the bye-laws for the following among otver purposes :— 5 : : 
(0) The election to the Board of Directors and to the Loca. Panchayats.” 
Rule 21 of the by-laws of the T=iplicane Urban “o-operative Society states : 


“ No election shall be called in question except by an electian petition presented by any voter 
or voters of the branch in which the- election has -aken place w-thin 3 days after the publication 
of the elections at the branch ccncerned.” ea: a RS 
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Rule 24 states :— l 


“ All election objection petiticns de tried by an ad-hoc Committee of 3 independent advocates 
appointed by the Board of Directcrs om among the members of the society who do not hold any 
honorary office and their services >e purely honorary. There shall be a right of appeal from such 
decision of the Committee within g days after the communication of the decision of the Committee. 
The Board’s decision on appeal will >e final.” : 


It will be seen from the aforeszid provisions that under rule 27 (a) of. the rules 
made under the Madras Cc-operative Societies Act, the Registrar shall decide 
when a question is raised whether a person is a near relation of the paid employee, 
whereas under the rules framed by the Co-operative Society an election of a 
person to the directorate can >e questioned only by an election petition filed 
within three days from the Jaze of the election and that election petition will be 
disposed of by a committee wf hree advocates subject to an appeal to the board. 
It is, therefore, manifest that =he rule in so far as it encroached upon the right of the 
Registrar to decide the question under rule 27 (a) is nconsistent with the rules made 
under the Madras Co-operacive Societies Act. The Registrar may hold that a 
director is a near relation of the employee whereas the ad-hoc Committee, or on 
appeal, the Board may hold thaz he is not a near relation. There may be inconsis- 
tent decisions. >It is, therefore. a clear case of inconsistency, between rule 27 (e) 
and the rules made by the Satiey. If so, the by-law which is inconsistent with the 
provisions of the Act is bad. “The Registrar is given a clear power under rule 27 (e) 
to decide whenever a question arises whether a person is or is not a near relation. 


The learned counsel ther contended that rule 27 (e) confers upon the Registrar 
a naked arbitrary power and s invalid. In appreciating this argument a distinction 
must be made between a rule conferring a power and an authority on whom such 
a power is conferred abusing: that power. ‘Taking the first aspect of the question, 
I find it rather difficult to hold that the rule conferred an arbitrary power upon 
the Registrar. The questior tc be decided is.a simple one, namely, whether A 
is a near relation of B. The pawer to decide that question is conferred upon the 
Registrar who is accustomed =o discharge judicial functions under the Act and who 
is expected to decide the quetinn judicially. As the Registrar discharges his duty 
judicially and as his order is subject to revision to the Government he is expected 
to give his reasons for his dezismn. If he’ goes wrong the Government under sec- 
tion 57 of the Act can rectify the mistake. In these circumstances the power con- 
ferred upon the Registrar cannot be held to be an arbitrary power. It was said 
that under this rule the Regi=rar may hold that a person remotely related is a near 
relation. As I have said, the Registrar exercising his functions judicially is not 
likely to abuse his power to such a decree and if he does so a revisional tribunal 
is there to rectify it. At the same time to avoid such an abuse the Government 
may consider the question of acding a new rule prescribing the degree of relation- 
ship which would be a disqua-ifization under rule 27 (2) of the rules. 


I cannot also hold on the-fats that the Registrar acted arbitrarily in the present 
case. The families of persons. who married sisters are often more attached to each 
other than other families. Such families would be mutually interested in the 
welfare of each other, and th=y are therefore prone to help each other. The right 
to inherit the property of anoher is not the only test of near relationship. It cannot 
be said that the relationship in question is not a near relationship in the ordinary 
sense of the term. In those circumstances when the Registrar said that they are 
near relations, I cannot say that he acted arbitrarily. j 


I, thereforé, hold that the rule is valid and. the Registrar has not acted arbi- 
trarily in exercising the powe- conferred on him under the rule. 


Even so, the learned co-nsel contended. that there is no provision under the 
Act empowering the Registrar to remove the petitioner from the directorate.: ‘It is 
not necessary to express my opinion on the question as the Registrar did not purport 
to do any such thing in exercise of the power conferred'on him. “He decided that 
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the petitioner is disqualified to be the director of the scciety. What would be the 
consequence of such a declaration I need not dilate ugon. . 


. In the result, I hold that no case haz beer. made out for issuing a writ of certiorari. 
The petition is dismissed with costs. 


K.S. —— Petition dismissed. 


IN THE HIGH COURT CF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justicz CHANDRA REDDI. ` 


Muppidari and Moonru Ugamkonde Amman Temp.e in 
Vadakku Veeravanallur, Ambasarudram Taluk, 
through its managing trustee, E. Dasia Pillai and 


another Appellants* 


v. : ; 
Pattamuthu Mudaliar and others .. Respondents. 


Trust—Trustees of a temple borrowing on pramissors note—Absence of necessity—Ex parte decrece on the 
promissory note and sale in execution thereof of temple prope-ty—Suit by succeeding trustees to recover properties 
without setting aside the sale in execution of the decree —Mcintainability. ` 


Where a communal temple was managed by three trustees w2> executed a promissory note in 


favour of one, K and his assignee brought a uit or the note and obtained an ex parte decree and 
thereafter the defendant brought the suit prop=rties to sale in exec tion of the decree and purchased 
the same and took delivery of possession also, n a suit by the succ2eding trustees for recovery of the 
properties : 

Held, (1) that the defendants had to establ sh jus-ifying necessity for the transaction of borrowing 
by the trustees, i.e., they had to establish thet the -promissory noe was supported by consideration 
which was utilised for a justifying necessity. 

Hanoomanpersaud Panday v. Ms:. Babooee, (£856) € M.I.A. 393 : Maine’s Hindu Law (10th Edn.), 
p. 188 ; Tirupathi Raju v. Venkayya. (192 1) 42 A.L.J- 392: I.L.R. .5 Mad. 504 (F.B.), relied on. 


(2) That the ex parte decree was not vaiid anc binding upaa the trust as in the absence of a 
stipulation in the terms of the transaction making -he temple properties liable for the borrowed 
amount, a decree could not be passed against zhe devaswom. Rar-a Variar v. Anantha Pattar, (1950) 
2 M.L.J. 636, followed. . 


(3) The trustees in suffering a decree against the. temple were acting fraudulently and in 
collusion with the creditor. 


(4) ‘That a decree obtained against a lim-ted ovner or shebait of a mutt or a managcr or trustee 
of a temple or charity could not bind a reversiener or a succecding trustee, without the necessary and 
appropriate issues raised, tried and decided -n a previous suit o1 the same subject-matter. The 
question certainly could be raised or opened in a sudsequent suit. 


(5) That the suit to recover possession of the properties so.d was properly brought and it 
was not necessray for the plaintiffs to seek to sst aside the original zale. : 


(6) That the suit was not barred by Artxle 12 or Article 95 of the Limitation Act. 

Case-law reviewed. - i 

Appeal against the decree of the Court of the Subordinate Judge, Tirunelveli, 
in A.S. No. 91 of 1947, preferred against the decree >f the Court of the District 
Munsif, Ambasamudram, in-O.S. No. 250 cf 1945. ` : 


V. Seshadri and K. S. Ra:namurthi fer Appellants. 
C. Natarajan for Respondents. 


The Court delivered the following 

Jupcmenr.—The plaintiffs in O.S. No. 250 of 1945 are the appellants. The 
suit which has given rise to this second zppea_ was institu-ed by them for the recovery 
of 1 acre and 34 cents of wet lands comprised in Survey Na. 347 of Vadakku Veerava- 
nallur, Tirunelveli District, and for past and juture mesn= profits. The first plaintiff 
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is the Muppidari and Moora Ugamkonda Amman Temple situated in the village 
of Vadakku Veeravanallur a=< plaintiffs 2 to 4 are the trustees thereof. The facts 
leading upto this appeal max be briefly stated. ae 


The first plaintiff is a cxmmunal temple and owned the suit property. This 
temple was being managed br three trustees of Illathu Pillaimar community by 
name Pichandia Pillai, Rama=-ami Pillai and Sankaralingam Pillai. A promissory 
note was executed by them = avour of One Kandaswami Pillai who was no other 
than the sister’s husband co me of the executants, Ramaswami Pillai. Kanda- 
swami Pillai assigned this p=xrnissory note to one Shanmughasundaram Pillai who 
was another brother-in-law cf Ramaswami Pillai. This Shanmughasundaram 
Pillai filed a suit in the Cous zf the District Munsif of Ambasamudram in S.C. No. 
‘116 of 1932 on the foot of +3 promissory note and obtained an ex parte decree. 
Sometime thereafter, the decse-holder assigned the decree to the first defendant 
who brought the suit prope:= to sale in execution of the decree and purchased it 
himself. Having obtained te usual sale certificate he took delivery of the property 
on the 25th February, 1937 Subsequently he settled a portion of the property 
on the 2nd defendant tempe and retained the other portion to himself. ‘It is to 
recover possession of this prczerty that the plaintiffs have filed the suit. ` 


The suit was contested =r several grounds, the chief of them being that as the 
debt was incurred by the thea trustees for purposes binding upon the temple-and 
had ended in a decree, it wasmat open to the present trustees to challenge the validity 
of the decree or of the sale =-aceedings and that in any event, the suit as framed 
was not competent as a sui cœ recover possession of the property without having 
the decree and the conseque=i sale being set aside and lastly that it was also barred 
by limitation. 

The trial Court decreed te suit holding that though the three trustees may be 
assumed to be de jure trustes= and therefore competent both:to borrow money on 
behalf of the institution for parposes binding upon the temple and to represent 
the temple in various procexings referred to above, the debt borrowed under the 
promissory note was not fo~ purposes binding upon the trust, and that the then 
trustees were guilty of frauc and collusion in allowing a decree to be passed 
ex parte and in allowing the scr properties to be sold for a grossly inadequate price 
of Rs. 1,200. In the opinion cf the trial Court, there was no-necessity to borrow 
any money at the time when +e suit promissory note was executed as the temple was 
deriving annually an income =£Rs. 600 and the expenditure did not exceed Rs. 250 
and that even if there was <= a necessity and the promissory note executed was 
binding upon the temple the-= was no justification to allow the properties to be sold 
when the trustees could have easily satisfied it out of the income of the temple and 


_that further the properties waa was worth at least Rs. 2,500 was allowed to be sold 
for a very low price. 


On appeal, the lower app2date Court disagreéd with all the findings of the trial 
Court except on the questica-of the capacity of the then trustees either .to borrow 
moneys or to represent the t-mole.in the various proceedings referred to above and 
‘dismissed the suit. The appoiate Judge thought that the plaintiffs were not able 
-to establish that there was ns ‘astifying necessity for the borrowing and that at any 
rate, as the suit was not brows for setting aside the decree and the sale within the 
time prescribed either under Article 12 or under Article 95 of the Limitation Act, 
the suit should fail. A 


In this second appeal =1 by the aggrieved plaintiffs the reasoning of the 

_ lower appellate Court in supact of its conclusions is canvassed. Several contentions 
-have been raised by Mr. Raz=mmurthi on -behalf of the appellants in support of the 

appeal and I shall now deal=«ih-them seriatim. vs 


The first point raised is tet the decree is not valid and binding upon the trust 

‘as there was no legal neces: > for the then trustees to have borrowed any money . 
under the promissory note ani that this defence was-not-raised by the defendants 

in that suit. He-also argued inat the defendants trustees. were guilty-of fraud. and 
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collusion in allowing an ex parte decree to be passed. The evidence in this case 
which is uncontradicted is that the temple was in enjoyment of an annual income 
of Rs. 600, while its expendi-ure amounted only to about Rs. 250. This evidence 
has been accepted by both the couri anc. this concurrent. finding is not shown 
to be in any way wrong. The point therefore, for consideration, is whether on this 
material it can be said that there was any justifying necessity for the trustees to 
borrow money .under the promissory note. , =: i 


.__ It was maintained by the learned zounsel for the respondents that the plaintiffs 
who attacked the validity of the decree have to establish that there was no legal 
necessity for the borrowing znd it is’ not for the defendants to show that there was 
legal necessity for the borrowing. -I do not think I can agree with this contention.’ 
It is now settled that when the validity of z transaction with a limited owner is in’ 
question, on the ground of want of justifyimg necessity it is for the person relying 
on the transaction to allege that there was an actually special and unavoidable 
necessity and prove it. This proposition has been well established by a series of deci- 
sions. The leading case on this subject is Hunoomanpersaud Pandey v. Mst. Babooee. 
In this context I may extract a passage fromthe “ Principles of Hindu Law” by 
Mulla at page 188 (1oth Edn.) : $ f te Ea 

“Those who deal with a perscn who has œnly a Emited interest in the property and who propose 

to dispose of a larger interest, are prima facie bouna to make out the facts which authorise such a 
disposition. The power of a widew or other imitec heir to sell or mortgage the estate inherited by 
her is a limited and qualified power. If the zale or mortgage is impeached, the burden lies ‘on him 
to prove (a) either that there was legal necescity in fact ; or (b) that he made proper and bona fide 
inquiry as to the existence of the necessity, anc did all that was reasonable to satisfy himself as to the 
existence of the necessity.” : ; 

In Tirupathi Raju v. Venkayya?, a Full Bench of this Court took the view that 
the burden of proving that the compromise with a widow was valid and binding 
upon the reversioners, was on the person who wanted to. rely on the compromise, 
and. that the interposition of a compromise decree would not make any difference 
as to the onus of proof in such cases. The principle stated above governs 
equally the case of a person who dea with trustees of charitable or religious 
institutions. : p 

In this connection the okservationsof:Si- John Edge in-dealing with the position 
of a shebait and the manager of a tristee of a temple in Nainapillai Marakayar v. 
Ramanathan Chettiar®, are apposite : j rn 27 T 

“They can doubtless sell or mortgage the encowed lands of the temple, if there is an actual 
special and unavoidable necessity of the temp™ to do so, but that necessity would have to be proved 
by those who alleged that it existed.” z eoria oa l 

It follows that it is for a person in tk= position of the defendant to urge and estab- 
lish that the promissory note was supported by considzrátion which was utilised 
for a justifying necessity. ae io i ae 

But even otherwise, there is ampl+ material on which a Court could come to a 
conclusion that there was absolutely no necessity for the then trustees to borrow 
any money for any of the purposes >f the temple. The established facts-in this 
case are that the temple was in enjoyment of a large income far in excess of its 
requirements and that there was no necessity to borrow any money for the purpose 
of the temple. Therefore zhe trial Gourt was justified in finding that there. was. 
no necessity for the borrowing and tkat th2 then trustees were guilty of fraud and 


collusion in allowing a decrze to be passed. , 
The lower appellate Curt, whil2 agreeing with the trial Court, with regard 
to the income and the expenditure of the -emple,: took a different view as regards 
the necessity on the erroneous view that the plaintiffs had to prove that at the time 
when the promissory note :was execrted the trustees had ready money in their 
hand which obviated the necessity to -ncur liability for the purpose of the temple. 
As supporting this view, it relied upoz a decision of this Court in Venkata Balaguru- 
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murthi Chettiar v. Balakrishna-Adağart: -I do not think that that ruling lends any 
support to the view-taken: by t= lower appellate Court. In that case, it was found 
that large sums of money had come into-the hands of the trustees in the normal 
course of events. However, =- account of misunderstandings amongst the trustees 
one of them withheld mone- of the temple without making it available for the 
purpose connected with the wcrship of.the temple. Therefore, the other trustees, 
in order to carry on the dé routine had to borrow the money. That has no 
analogy to the facts of this c= There is nothing on record ‘to show that any 
portion of the income was r= available for spending on the temple. In those 
circumstances, I must give tect to the contention of Mr. Ramamurthi that the 
debt or the decree based the-cn,.and the resulting sale are not valid and binding 
upon the temple. 


There is another grouné en which the'validity of the decree and the resultant 
sale are assailed. It is arg--d that even if money was really borrowed for a 
purpose binding upon -the-t=rple' no decree could be passed againt the ‘temple. 
In support of this contention Ir. Ramamurthi cited to me a number of decisions. 
It-is not: necessary for-me tc nefer-to‘all-of them. - Suffice it to refer to a few of 
them. In Srramulu v. Pundaekshayya®, it is remarked at page 300 as follows : 

“Tt has been’held in a series f'=ases that ar executor or a trustee cannot by borrowing money 
from a person make him a creditor a=tne estate in his hands, even though the money was applied for 
the purposes of the estate.” ` ars 
Their Lordships pointed’ c: in the same paragraph ‘that the general rule is 
subject to certain exceptions al in a proper case the executor or trustee could in- 
demnify himself out of the e=te in his hands. In Swaminatha Aiyar v. Srinivasa 
Aiyar®, it was decided that a =reditor from whom money was borrowed by the 
trustees for purposes of tru— by executing a promissory note is not entitled to a 
decree, against trust property}. To a similar effect is the ruling of this Court in 
Palaniappa Chettiar v. Shanmuczrn Chettiar*+. In that case, it was laid down that 
unless there was any indicaticn in the hundi that the executant who was the trustee 
of a charity, did not intend tc cur personal liability, the executant was personally 
liable. i 


Different considerations =L arise-if it was specifically stipulated that the cre- 
ditor should be paid out of t-= trust funds. The distinction between such a case 
and a case where the docum=t does not show the personal liability of the execu- 
tants is excluded and the crectcr is made to look to the trust funds for repayments, 
is well drawn in Ekambara ct Dardayuthapaniswami Temples v. Veerappa Goundar®, 
The question that arose there--<s whether, in a suit on a promissory note executed 
by the manager of the temple 5- money borrowed for the expenses connected with 
the temple and which did œ contain any stipulation that the creditor should 
look to the temple property “=r the, repayment, a decreé could be legally passed 
against the temple. While Ceaing'with that point the learned-Judge referred to 
cases which laid down that a «=cree could be passed againt the estates of the temple 
and pointed out that they w=-e all cases where the trustees had stipulated with 
the creditor that the repaym--ts would be made out of the temple funds. Then 
the learned Judge stated tha:, having regard ‘to. the fact that there was no such 
stipulation in that case and t= personal liability of the executants of the promis- 
sory note was not excluded, 1° decree'against the temple could not be validly 
granted. — oe ; 

This aspect of the matter :s' discussed elaborately by Viswanatha Sastri, J., 
in Rama Variar v. Anantha Patz *. The learned Judge laid down that when-there 
was no indication in the pro—itsory note’ that the trustees intended not to incur 
any personal liability but to p=y it out of the funds of the temple, a decree could’ 
not be passed againt dewaswam. ' a vO 
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In this state of law it is clear that the ‘decree passed by the Court in S.C. No. 
116 of 1932 is not valid and binding apon the trust. As I. have already. pointed 
out, the trustees in suffering a decree against the temple, were acting - fraudu- 
lently and in collusion with the cred=tor. Bo, ty Bae ke 
: or oe aa pe 
_ This leads me to the next questior, namely, whether the present suit is ‘barred 
by res judicata by reason of zhe decree in S.C. No. 11€ of 1932 which ultimately 
resulted in the sale of the suit properties and whether it È open to the present plain- 
tiffs to show that the decree is not bind-ng upon the trust without having the decree 
set aside by appropriate proceedings. In considering tis point it'has'to be borne 
in mind that either the question of justifying necessity or the question whether. å 
decree could be passed agairst the assets of the estate were not put in issue in S.G. 
No. 116 of 1932. In fact the trustee: allowed the sui: to be decreed’ ex parte; so 
necessary issues were not raised and d=termined by’the Court: ' °°" a 
1 i ert be eae jae, Dati ea 
In.Prosunno Kumari Debye v. Golab Chand Baboo', it was laid down that the decrée 
against the shebait of the temple would, bẹ binding ugon the succeeding: shebaits 
if the.necessary- and proper issues were raised, tried and decided in.the suits.which 
resulted in the decrees and was not tainted by fraud and collusion.. In Great North- 

West Central Railway Co. v. Charlebois*,. the view taken by the House of, Lords was . 
that a consent judgment declaring plaintiff s lien.on.a zompany railway and other 
property and obtained on a contract entered into between the company and ‘the 
plaintiff was not of a higher value thar the contract, if the question as to the compe- 
tency of the company to enter into tke comtract to incur such a liability, was not 
raised in the’ suit either in the pleadings or on the facts stated. Tare. 

_ In Rajah Ramachandra Sri Harischardra Deo Garu v. Atella Venkatalakshminarayana; 
a suit on a mortgage agains: the zamindar of Tarla, ax impartible zaminddri was 
compromised on the basis of the mo-tgage-debt being a valid and binding oné: 
Under the compromise. decree the zamindér had to pay the agreed sums in instal: 
ments. On default being committed, an application -under -Order 34; rule.:5! 
Civil Procedure Code, for a final decree end for sale of mortgaged ‘property was 
filed. The question arose whether Ey recson of the zamindar being a partyito 
the suit and the razinama decree and of his admissicn that, the debt. was for a 
proper purpose, the succeeding zamndar was precluited_ from - raising ;the. ques- 
tion as to the validity and Finding nacure cf the mortgage. The Bench that heard 
the case answered it in the negative.. It is stated theren that, apart from.the com? 
promise decree, the mortgagee had to establish the necessity and binding. character 
of the mortgage, in order to obtain a mortgage decree irecting the sale ofithe pro- 
perty in an impartible estaze and if there is no enquicy and a decision ,about the 
binding character of the debt, the compromise or the statements therein are not 
entitled to a higher value than the mortgage and th=. succeeding zamindar cani 


show that the mortgage is not such a: would bind an; mpartible-estate.-;- -.- 


. 


s NE 
In Srinivasa Aiyar v. Thiruvengade Ma:-siry4, anoth=r Bench expressed 'the ‘opi- 
nion that a‘compromise decree between a Hindu w-dow, and ‘an’alienée of her 
husband’s property from her, did mt stend on a higher footing than’a privtae’ 
alienation by the widow and, therefone, the reversioner could show that the decree 
was not binding on the reversioner: D SA Maa pee 
_ Mr. Veeraraghavan, for the respondents, urged tkat, as in this case the ‘decrée 
was not a consent decree or the result pf a compromise, but was an ex parte decree, it' 
was on.a better footing and could not be ignored and unless it was set asidé the trust’ 
was not entitled.to any relief. I do not think it makes any difference in principle,’ 
even if the decree obtained against tke trust is an ex farte decree. (See Tej ‘Singh’v. 
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above is that a decree obtain=d against a limited owner or a shebait of a mutt or 
a manager or a trustee of emple or charity, without the necessary and appro- 
priate issues raised, tried anc decided, could not bind the reversioner or the succeed- 
ing shebait or manager or tru:tee and it could be.reopened in a subsequent suit. 
It follows that the plaintiffs could establish in this suit that the decree in S.C. No. 
116 of 1932 is not valid anc > nding on the temple for the reasons already stated. 


There remains the poin- f&r consideration, whether this suit for recovering pos- 
session of the property sold “x =xecution of a decree is maintainable without insti- 
ting a suit to set aside a sale Gcher under Art. 12 or 95 of the Limitation Act. In 
my opinion, this question doc not present much difficulty. It was laid down in 
Tallapragada Sundarappa v. Eoxugapalle Sreeramulu1, that Article 95 of the Limi- 
tation Act applies to a case wnere fraud is practised upon a party to the decree 
and does not govern a cas- where a reversioner impeaches the decree brought 
about by fraud of a qualifiee >wner. In Bijoy Gopal Mukerji v. Krishna Mahishi 
Debi®, the Privy Council exozessed the view that a reversioner can file a suit to 
recover immoveable propert? yithin 12 years ignoring the alienation made by the 
widow. It was also pointec =y their Lordships that in such a case, the rever- 
sioner need not have to set afte the alienation and the intervention of the Court 

. was unnecessary. He could dect to treat it as a nullity and the very fact that 
the suit was filed indicated fha- he exercised such an election. In Rupa Fagshet v. 
Krishnaji Govind’, it was laid Gcwn that a suit to recover trust property which was 
sold in execution of a decree not properly obtained could be filed within 12 years. 


In this context, I may refer to a decision of the Judicial Committee in Mahanth 
Sudarsan Das v. Mahanth Ram XGrpal Dast, where the point that arose for decision 
was whether a suit for declarion by the succeeding Mahanth of a mutt, that 
the sale of mutt properties ir 2xecution of a decree which was not binding upon 
the mutt for the reason that ike debt was not incurred for purposes binding upon 
it, was governed either unde Article 134-B or Article 144 of the Limitation Act. 
How the question which aro-e _n that case was this. The head of a mutt called 
Pokrauni Asthal borrowed socce grain from the Mahanth of a neighbouring mutt 
called Birpur Asthal. As it wa: aot repaid by the borrower, the head of the Birpur 
Asthal instituted a suit for re-c.ery of the money equivalent of the grain borrowed, 
obtained a decree and in exea tion thereof purchased a portion of the property 
belonging to the Pokrauni u=Aal and obtained the necessary court-certificates. 
Sometime thereafter, he instErted a suit for partition and separate possession of 
the property purchased by h-m alleging that his possession was disturbed by the 
Pokrauni mutt, while the Po=rxini mutt filed a suit for declaration of the title of 
that mutt to the property. purcl=sed by the head of the Birpur Asthal on the ground 
that the debt incurred by the aead of the Pokrauni mutt was not for justify- 
ing necessity. It must be mentioned here that the title suit by the Pokrauni 
mutt was instituted 12 years afer possession was taken by the Birpur mutt. The 
Courts in India dismissed the suit for partition on the ground that the decree 
and the sale resulting thereon were not binding upon the Pokrauni mutt, 
as the grain borrowed by the r=ad of the mutt was not for a purpose binding 
upon the mutt. They decreed -he title suit brought by the Pokrauni mutt, des» 
pite the defence of the Birpur mut that the suit was barred by limitation not having. 
been brought within 12 years © the Court sale as in their view the article of the 
Limitation Act applicable was r=4-B. On appeal by the head of the Birpur mutt, 
the Privy Council held that tke wtle suit though filed within 12 years of the death 
of Damodar Das, the head of t Pokrauni mutt was barred by limitation, since 
it was beyond 12 years of the -e of the sale. In the opinion of their Lordships, 
it was Article 144 of the Limi-a“on Act that.governed execution sales of the trust 
properties, and not Article 13--B, which applies only to private alienations,: 
Though the question did not ars= for consideration in the form in which it is now 
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raised this decision may, by implicaticn, be’ taken as levying down that a succeed- 
ing trustee need not set aside an invalid decree but can seek to recover possession 
of the property affected thereby by ar appropriate suit. 


In Subbayya Pandaram v. Muhamad Mustabha Maracayar*, the Judicial Committee 
of the Privy Council held tkat a suit ior possession of immoveable property dedi- 
cated to charitable endowments and which was sold at a Court sale in execution 
of a decree against the trustee for his personal debts, should be instituted within 12 
years of the execution sale. Here again the defence was not raised that the 
suit for mere recovery of possession wzs not competent without asking for the sale 
to be set aside. These two decisions may 2e taken as authorities for the proposi- 
tion that a suit to recover possession cf trust properties could be maintained with- 
out a specific prayer for avoiding eitaer the decrees or the consequent sales that 
followed them. In these circumstances, 1 old that the suit was properly brought 
for recovering possession of the prope-ty and it was unnecessary for the plaintiffs 
to ask for setting aside the sale, and that the suit is not barred by limitation either 
by virtue of Article 12 or Article 95 cf the Limitation Act. ; 


It follows that the appzal should be allowed and the judgment of the lower - 


appellate Court should be set aside. . 


‘Though in this case the first defendart purchased the property for Rs. 1,200 
in view of my finding that the debt was not incurred by the then trustees for a 
binding purpose, the templz is not liable -o pay up this amount. But, so far as 
the balance is concerned as the temple had the use and benefit of it, the first defen- 
dant is entitled to the return of the same. But, in view of the fact that he is to 
pay mesne profits to the plaintiffs at least fom 1942, and the plaintifis are entitled 
- to have the mesne profits set off agairst the amount payable to the first defendant, 
I think the ends of justice will be mst by directing the first defendant to deliver 
possession of the property without liability >n either side to pay each other. If the 
defendant defaults delivery of property fo-thwith he will be liable to pay future 
mesne profits at the rate claimed in the plaint. an 


This is a fit case in waich I shculd cirect each party to bear its own costs 
throughout. No leave. : 


K.G. ——. l Appeal allowed, 


IN THE. HIGH COURT OF JUDICATURE AT .MADRAS. 


PRESENT :—Mnr. Justice SATYANARAYANA Rao AND Mr. Justice ViswANATHA 
SASTRI. . 


S. M. Zackariah Sahib at Sathankulam .. Applicant* 
n ; 
The Commissioner of Income-tax, Madras .- Respondent. - 


Income-tax Act (XI of 1922), section 4-A (a. (it) —Scope of. 


The expression ‘ maintains a dwelling place’ connotes the icea that the assessee owns or has 
taken on rent or on a mortgage with possession a dwelling house which he can legally and as of.right 
occupy if he is so minded, during his visit to British India. The expression ‘ has maintained for him’ 
would cover a case where the assessee has a rght tooccupy or live in a dwelling place during his stay 
in British India though the expenses of maincaining the dwelling place are not met by him in whole 
or in part. : ` 


Where the facts are that the assessee’s mcther owns a house in Pritish India, the assessee’s parents 
reside there, the assessee’s wife living sometimes with her own parerts and sometimes with her parents 
in law and the assessee goes to Kis mother’s ouse as a Visitor for short periods, his business keeping 
him in Ceylon, the dwelling place in Britisk Indiz is maintained for the assessee’s parents and not 
for the assessee himself. The fact that he remits money now anc then for the maintenance of his 
wife or aged parents does not make it a dweling place maintained by him, nor can it be said that the 
mother’s house is maintained for him, : i 

English case-law referred to. 
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:- Case referred to the Hick Court by'the Income-tax Appellate Tribunal under 

section 66 (1) of the Indian Fecome-tax Act, 1922 (Act XI of 1922), as amended 
by section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939) i in 66 
R. A. Nos. 116 and 115 (Mats) of 1948-1949 on its file. - 


K, ` Srinivasan and M. J wami for Applicant. 

CS. Rama Rao Saheb fo- Fespondent. 

' The Judgment of the Cou-t was delivered by 

Viswanatha Sastri, J—Tx=2 question referred for decision is as follows :— 

. ` “ Whether on the facts and ir tar circumstances of the case the applicant had a dwelling place 
maintained for him and was a res=lcrt in British India within the meaning of section 4-A (a) (ii) 
in the year -of account.” 

The years of assessment in question are 1941-1942 and 1942-1943. The 
facts found by the Tribunal =rc adverted to in the statement of the case are these. 
The assessee, d Muhammadan-merchant, carried on business in Ceylon and- usually 
resided’ there. His parents ived at Sathankulam in the Tinnevelly district in a 
house owned by his mother. “—he assessee’s wife whom he married in 1940 lived 
some times with his parents aml some times with her parents in their respective 
villages in the Tinnevelly Gszict. The assessee was remitting monies now and 
then to his parents for their maintenance. -The assessee visited British India during 
the years of account and duaag such visits stayed with his parents in their house 
at Sathankulam. On these fts the Appellate Tribunal held that the assessee 
was resident in British India wattin the meaning of section 4-A (a) (ii) of the Income- 
tax Act overruling the decisbn of the Appellate Assistant Commissioner. Under 
the. statutory provision above. erred to, an individual is resident in British India 
if he “maintains or has mattained for him a dwelling place in British India 
for-a period or periods amourtrg in all to 182 days or more in that year and is in 
British India at any time in tat year”. The latter requisite is satisfied in this 
case and the dispute is whether the assessee maintained or had maintained for 
him a dwelling place in Britizh: -ndia in the years of account. 

. It cannot be said in thi: zase that the assessee maintained a dwelling place. 
The house where the assessee stayed during his visits to British India belonged to 
his mother where she and th= essessee’s father lived. The expression “ maintains 

a dwelling place’ connotes be idea that the assessee owns or has taken on rent 
‘ or on a mortgage with possession a dwelling house which he can legally and as 
of right occupy if he is so mazced, during his visit to British India. That is not 
the case here for the .assessee aas no legal right to occupy the house in Sathan- 
kulam which belongs exclusirer to his mother. The further question is whether 
it can.be said that the assessee ‘ ~as maintained for him a dwelling place at Sathan- 
kulam.” 
vo In our opinion the expres-ioa “ has maintained for him ” would certainly cover 
a case where the assessee has a -ight to occupy or live in a dwelling place during 
his stay in. British India thougk -he expenses of maintaining the dwelling place are 
not met by him-in whole orir part. A member of an undivided Hindu family 
or of a Malabar tarwad or o“ a2 Aliasanthana family has a right to live in the 
family' house when he. goes teve, though the house is maintained by the manager 
of the family and not by the zs-essee from his own funds. If the undivided family - 
is sufficiently affluent or if tac members are large enough a separate dwelling 
house might be set apart by tac manager for the occupation of one or more mem- 
bers of the family as a matter- =f convenience. In such cases it can be said that 
the assessee has a dwelling plec= maintained for him by the manager of the family 
for he has a right to occupy tae house during his visits to British India. 


' Would the actual or de 3p use or occupation of the house of another per- 
son by reason of some relationsip or friendship without any kind of right to use 
or occupy the premises make = person a “ resident” within the meaning of the 
above definition. The decisiœ -n Loewenstein v. De Salis!, which proceeds on the 
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basis that an assessee need not be the owter or:ithe.lessee of a dwelling: place or 
-be holding any proprietary :nterest th2rein to make him a residént_has been relied 
upon by Mr. Rama Rao Saheb, thz leamed _advoczte for the Commissioner of 
Income-tax. In that case ,Rowlatt, J.,- okserved that if the lease of the premises 
would not put him in any better pcsitior so far as having the house and the 
‘availability of it, and the power of coming to it, were concerned, then it can be 
said that the house was maintained for, the assessee. ‘In that-case the assessee 
maintained an establishment for throughout the year-in the house and as the 
director of a limited company in which Le held go per cent. of the shares, the 
assessee was in a position to occupy the house belonging, to the company without 
applying for or obtaining any formal permission fram the company. Rowlatt, 
J., also observed that in determining a question lize residence, one had to 
consider a bundle of facts and their cumulative ‘effect. The House of Lords has 
laid down the rule that the question. of residence is cne of fact and degree and 
depends upon a consideration of various :actors. (See Inland Revenue v. Lysaght*, 
and Levene v. Inland Revenue®.) : 

Mr. Srinivasan, the learned coursel fœ the assessee referred us to the decision 
in Pickles v., Foulsham®, ‘particularly > the judgment of Rowlatt, J.,.at pages 275 
and 276 of the report. The learned Judge referred t> the previous decisions and 
suggested many points of view. from which. the. quest.on of residence of a person 
could be viewed. The actual decision in the case was that a person who rented 
and kept a house for his wife and chidren in Blackpoci in England and who came 
there now and then ona holiday visit was resident i England even though, his 
employment obliged him to stay in the West Coast o? Africa for some years. If 
there is a rented house anc’ an establ:shment kept continuously to which the asses- 
see could always come to end if he-sayec in the house for some. time in the year, 
he would be a-resident acccrding to the English decisioas. As Rowlatt, J., observed 
“a good deal depends upon rather, minute. colouring in a casé like this”. > `. 

In this connection regard must be. bad also to the habits and.usages of the 
people of this country. ` In England a man who maries sets up at once’ a sepa- 
rate establishment for himself and Hs wie and the parents-reside separately from 
him. In India, at any rate among members of 4 jcint Hindu family, the home 
of a married'man is more often than not’the home’of his parents. But here the 
assessee is a Muhammadan and among Muhammacans there is no joint family 
and sons have no interest in ancestral pro>erty during the lifetime of their parents. 
Moreover, we are not here concerned ‘with the dictionary meaning of the word 
© reside? or “ residence ” but with the satutory defnition of residence given in 
section 4-A (a) (ii) of the Income-tax Act,’ ~~ i ‘ i 

In referring the question tó us -n ths form in which it has been referred the 
Tribunal evidently required our opinion on the point whether on the facts found 
by them they could come to the conclusion that the assessee was a resident in 
British India. The outstanding fact is “hat the assessee’s: mother owns a house 
at Sathankulam and she and the essessee’s father permanently reside there. A 
dwelling house-is maintained by the pasents ‘and for’the parents of the assessee. 
The recently wedded wife- of the asséssee lives sometimes with her own parents 
‘and sometimes with her parents in law.’ The assessce goes to his mother’s house 
as a visitor. It is not as if he goes there'zs going home. Itis not as if the assessee 
is going to Sathankulam and staying for long periods of time so as to make his 
mother’s house his-second home.* His business keeps him in Ceylon and his visits 
to Sathankulam appear ‘to have been sporadic. He has no establishment main- 
tained for him in Sathanxulam. ‘The’ dwelling place‘ at Sathankulam is main- 
tained for the parénts of the assessee and not for’ the assessee himself. The fact 
that the assessee remits money now ‘ard then for the maintenance for his wife 
or his aged parents does not:mean that the dwelling house owned by his mother 
and: in which his parents live: becomes a dwelling place maintained for him. He 
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may maintain ‘his wife or f=-ents.and from this circumstance it cannot be said 
„that the mother’s house is n=-rtained for the assessee. For these reasons we ans- 
‘wer the question referred to te in the negative and against the Commissioner of 
Income-tax. The assessee’ vail get Rs. 250 the costs of this reference. 


V.P.S. — Reference answered in the negative. 


IN THE HIGH COIRT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE =."YANARAYANA Rao AND MR. Justice KRISHNASWAMI 
Nayupv. oe Ga e" 


Guruperla Subbarayulu Seth =rd others aes Appellants* 
at T ; 
Thota Venkataramanamma ax others .. Respondents. 


Madras Agriculturists’ Relief Act GX af 1938), section 4 (d)—Debt contracted on the security of three houses 
and an independent vacant site in a Ur: which subsequently became a Panchayat—If liable to scaling down— 
Crucial date for deciding. 


, Where three tiled houses and aaant site in the opposite row of the street described by bound- 
aries as a separate and independenr tem were mortgaged and the site, it was found, was not appur- 


tenant to any`of the three houses itaanot be said that the “debt was contracted on the security of 
house property alone in a panchayet «hich was a Union before 26th August, 1930” so as to exempt 
the debt from the operation of th- \adras Agriculturists’ Relief Act. The fact that the original 
mortgagor subsequently built on a pein of the site or that subsequently a tenant of one of the houscs 
used the site for a latrine, and dung gÈ does not make any difference. The material date on which 
the question has to'be decided is tecate on which the security was created and not a subsequent 
date. 


Ponnambalam. Chetti v. Ambalam. Ecman Gheiti, (1939) 2 M.L.J. 233; Namasivaya Mudaliar v. 
Srinivasa Ayyangar, (1939) 2 M.L. 732 and Jikkini Bibi Sahiba v. Ranganayaki Ammal, (1942) 2 
M.L.J. 487, applied. `: 

Appeal against the decree 37 the Court of the Subordinate Judge of Nellore, 
dated 24th March, 1947 and mazde in O.S. Nod 1 58 of 1946. 

` Ch. Suryanarayana Rao anc TA. Ramakrishna Rao for Appellants. 

S. Sitarama Aiyar and S. zarama Aiyar for Respondents. 

The Judgment of the Coat was delivered by 

Satyanarayana Rao, 7.—TL= plaintiffs are the appellants in this.appeal. The 
suit was instituted for the receczry of a large amount of Rs. 30,000 as principal 
and interest due under a mocigage, Ex, P-1, dated the 19th September, 1925, 
executed by one T. Seshiah, th: father of defendants g to 4 and the.husband 
of the first défendant in favour of plaintiffs. There were various defences to the 
action, and we are now conm=ned only with two questions: (1) whether the 
debt is liable to be scaled dowr tader Madras Act IV of 1938 and (2) what amount 
should 'be deducted as rent for X= godown in the occupation of the plaintiffs from 
the amount due under the mc-wage, 


The defendants claimed =ct they were agriculturists entitled to the relief 
under the Act. The learned =cbordinate Judge found that they were agricul- 
turists, and that they were entited to relief under Act IV of 1938. The attempt 
of. the plaintiffs was‘ to exclude ine application of the Act to the present case by 
alleging that the case fell undæ section 4 (d) of the Act, which states : 

" avons in this Act shall affect &Es and liabilities of an agriculturist falling under the following 
eads.: ' 
% * * * * * 


(d) any debt contracted on th- : curity of house property alone in a municipality, a canton- 


ment or a panchayat which was a Urt= before the 26th August, 1930.” 


The learnéd trial Judge did r= accept this plea, as he found that security was 
not created on ‘house property aone” within the meaning of the sub-clause. As 
regards the déduction from the Tortgage amount, of rent which was payable by 
the mortgagee for the godown ccapied by him he found that the original arrange- 
-ment was that the mortgagee s+oald pay rent at the rate of Rs. 2-8-0 per month 

R e a a AA E E AS 


* Appeal No, 640 of 1947 and GT. No. 6875 of 1947. 18th August, 1952, 
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for the godown, but as in 1928, D.W. 6, vho ‘occupied a portion of the godown 


paid a higher rent and that the deferdants were entzled to claim deduction of ° 


rent at the rate of Rs. 5 per month frcm-1¢28 instead of Rs. 2-8-0 per month.. ° 


The appellants in this appeal challenge these findings of the learned Subordi- l 


nate Judge. As regards the zontentior of tke. plaintiffs that the Act does not apply: 


to the mortgage in suit because security was created o= house property alone, we 
think that the view taken by the learned Subordinate Judge is correct. Exhibit P-1 
the mortgage, comprises four items of property. The first three items described 
in the schedule to the mortgage deed are tied houses within specified boundaries 
situate at Gudur. The fourth item vhich is also described by boundaries is a 
vacant site of 30 ankanams, which, it is in evidence, is not in the same row as the 
houses but in the opposite row. Thi: item is treated therefore in the mortgage 
as an independent unit not appurtenart to any of the three houses specified in the 
deed. The clause relied on was interpreted by this Court, though by a single Judge, 
in Ponnambalam Chetti v. Ambalam Ramar Cheta1. “ Hovze property ” in the clause 
means not only the house and the site on which the hcase stands but also the site 
that is appurtenant to the house, and which is neceszry for its enjoyment. It 
included garden, compound and yard, which are enjoyed as part of the house. If, 
however, there is an independent site. which is intended for a-different purpose 
such as for building and is treated as a separate unit by the parties and also in the 
assessment registers of the Panchayat. Union or the Dfunicipality, it should be 
treated as not forming part of the house property, and if such item is included in 
the mortgage deed along wita the othe: howe property, the clause does not apply, 
as the security was not creazed on the house property alone within the meaning 
of the clause. In contrast to that decision we have the later decision in the same 
volume at page 782, Namasizaya Mudatiar v. Srinivasa Ayyangar®, in which the site 
was, unlike the site in the earlier case, in the same compound as the house and was 
enjoyed as appurtenant to it. The waole of the. property, that is, the house and 
the site within the compound wall wes treated as horse property, and therefore 
the benefit of the exemption was given to the mortgagee’creditor. The later de- 
cision in Jikkini Bibi Sahiba v. ‘Ranganayak: Ammal? Coes not throw much light 
except that in that case along with house property the rortgagors mortgaged a site 
on which there was a superstructure belorging to æ third party. The super- 
structure was excluded from the security as it did not b=long to them. In such a 
case it was held that it could not’ be said that the security was created on house 
property alone, as the mortgagor included in the mortzzge apart from house pro- 


e 


perty, a site on which the superstructure belonging tc some other person stood... _ 
In our opinion the three decisions _nterpreted and applied the clause correctly,’ ` 


and in the light of those decisions, we have to consider the contention raised on 
behalf of the plaintiffs. Notwithstand-ng that’ this site was treated as a different 
unit in the mortgage and that it was -emoved from the house it was claimed on 
behalf of the plaintiffs that one Chenchamma was livirz as a tenant in one of the’ 
houses and was utilising this vacant site, at least a par- of it as a latrine and also 
as a dung-pit: This ‘Chenchamma, assuming the evidence adduced on behalf 
of the plaintiffs is acceptable, came into possession of th= house only about 20 years 


ago, i.e., long after the mortgage. Merely because sh= used the site later on for 


the purpose of a latrine and a dung-pt it cannot be said that that circumstance 
makes the site which is removed and which is far away fcm the house, appurtenant 
to the house and therefore the whole o` it constitutes. house property. At the time 
of the mortgage Chenchamma was not living in the heise, and this site was not 
being used as a latrine or for a dung-pit. `. It is also in evidence ‘that subsequently 
a portion of the site was built upon Ly T. Seshiah, tle original mortgagor and 
that indicates, in our opinion, that the site was intended for building purpose and 
was never treated as appurtenant to any of the three houses at or about the time, 
of the mortgage. The matezial date cn which the qtestion has to be decided is 
I. (i 2 M.L. J. 233. . 3. (1942) 2 M-L.J. $ oan 
"2. - {939} 2 MLS, 782, ; Aa 2 J 7 
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the date on which the secus was created on the house property and not-a subse- 
quent date. In this view œ Jae evidence and in view of the interpretation placed 
on the clause by the three a=said decisions, we think that the conclusion reached 
by the learned Subordinate “edge is correct. He also held that the clause did not 
apply for another reason, =:mely, that it was not established by evidence that 
this Panchayat of Gudur was in existence before 26th August, 1930, as required 
by the clause. In the plain: it was alleged by the plaintiffs that this house-site 
was within the panchayat, wich was in existence before 1930, and that allegation 
was not denied by the deftsrants in the written statement. The learned Judge 
seems to have overlooked 2: aspect and failed to notice that there was really 
no serious dispute about tHe Fact. It must therefore be taken’as an established 
fact that this Union of Gude was in existence even before 1930. In this view of 
the case it is unnecessary to=xt=mit as additional evidence documents now tendered 
here, that is, the tax receipts which go to show that the Union was in existence 
before 1930. 


The next question is wh=iter the learned Judge was correct in holding that the 
defendants were agriculturists on the relevant dates. The case of the defendants 
was that their family owned arcperties at Madamanur and Kanaparthipad. Mada- 
manur is the place of resid-=ce and Kanaparthipad is a place away from their 
native place. ` In proof of tH: Fact the original sale deeds, Exhibit D-1, dated 29th 
November, 1923, Exhibit Dz, dated 27th July, 1925 and Exhibit D-3, dated 4th 
December, 1928, which were =] registered were produced by the second defendant, 
D.W. 1. He was the persor. «ho was only aged 23 on the date of the deposition, 
and he spoke to the fact of tke acquisition of the property under the sale-deeds 
and in the cross-examinatio-. of this witness the genuineness of these documents 
was not seriously challenged, ==cept a suggestion that under Exhibit D-2 the mother’s 
father of the witness sold the p-operty to the father. It was suggested that he was 
indebted at the time but the =ross-examination was not further pursued, and it 
was not suggested to the wizcess that notwithstanding the sale deed the property 
continued to be in the posession of his maternal grandfather’s family and not 
in his. What is more, the d-=adants produced also the entries in No. 10 accounts, 
Exhibit D-5 series and also t+ cist receipts Exhibit D-4 series. The learned Judge 
was of opinion that the sale Feeds were not proved. Strictly speaking he is correct 
but the documents were nat seriously disputed. He relied however upon the 
other documents and on the ==] evidence of witnesses examined on the defendant’s 
side to reach the conclusion <aat they were agriculturists. We think that the sale 
deeds not seriously disputed =nnot be altogether brushed aside as there was un- 
- doubted enjoyment in pursu=aze of the deeds. On the entire evidence on record 
the conclusion of the learned “nudge that the defendants are agriculturists is correct. 
It follows therefore that the keerned Subordinate Judge was right in scaling down 
the debt, and it is not dispute = before us that the correct amount after scaling down 
was as stated by the trial Ceart. 


The only other question that has to be considered is the amount of rent that 
should be deducted from the =<rtgage amount due to the plaintiffs. The evidence 
in the case discussed by the l2arned Judge in paragraph 19 of the judgment un- 
doubtedly establishes that the: was an arrangement from the beginning to pay 
rent at the rate of Rs. 2-8-0 per month. In paragraph 20, however, the learned 
Judge expressed the view th= in or about 1928 there must have been a revised 
agreement by which the orral rent was enhanced from Rs. 2-8-0 per month 
to Rs. 5. We are of opinion =zt there is no warrant for this inference of the learned: 
Judge in the evidence adduc= in the case. Merely because D.W. 6 paid a higher 
rent for a portion of the goc=wn, it does not follow that there was an agreement 
to enhance the rent due by the-plaintiffs in respect of the godown in their possession. 
We think therefore that upts the date of the suit the deduction should be at the 
rate of Rs. 2-8-0 a month and ret at Rs. 5. The suit was instituted on 28th August, 
1946, and thereafter it isnctcisputed before us that the proper rent which the 
plaintiffs should pay to the d&r dants until delivery of possession is Rs. 5 per month. 


y i 
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The- decree of the learned Suboninate Judge would therefore be modified 
by giving credit to the plaintiffs in a sun of Es. 545 with regard to the rent. Except 
for this light variation the décree of the lower Court is confirmed and the appeal is 
dismissed with costs. C.M.P. No. 68-5 of 1947 is dismissed. - 


K.S. i Appeal dismissed in the main. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. P. V RALAMANNAR, Chief Justice. 
Maragathammal . .. , Petitioner* 
0. : 
Azimunnissa Begum ; .. Respondent. 
Lessorsand lessee—Rental agreement by father and čughter— Vacating of premises by daughter without ` 
delivering vacant possession to lessor—Does not put a end to hex joint liability for payment of rent. , 
Where a father and daughter executed a rental agreement and in a suit for recoverý of rent 
the daughter pleaded that she had already vacated the house and went to Madras, 
Held that her vacating the house will not avail her to escape the joint liability for rent till 
delivery of possession was given to the lessor. : _ 
Mulla’s Transfer of Property Act, grd Ec. (1929) at page 702 and Christy v. Tancred, (1840) 7 
M. & W. 125 : 151 E.R. 706 (Observations o` Baroa Parke) applied. 
Petition under section 25 of Act IX of :887, praying that the High Court will 
be pleased to revise the decree of the Court of Small Causes, Vellore, dated goth 


December, 1948, in S.C.S. No. 741 of 1948 
A. Nagarajan and A. Viswanathan for Petitioner. 
Respondent not represented. 


The Court delivered the following 

Jupemenr.—The petiticner filed a suit for the recovery of arrears of rent due 
to her under a rent deed executed in her favour on 17th November, 1946, by the 
two defendants in the suit, father and daughter. The 1st defendant, the father, 
admitted the claim, but the 2nd defendart, the daughter, pleaded that she was 
living with her father in the suit house from December, 1946, that she was living 
in Vellore till December, 1947, and thet she vacated the house and went to Madras. 
The learned Small Cause Judge at Vellore weld that the 2nd defendant also joined 
in the execution of the rental agreement. The position of the 2nd defendant was 
therefore that of a joint tenant along with the 1st defendant. But he held that the 
and defendant was not liable for the rent, >ecause she vacated the premises onor 
about gth October, 1947 and had intimated the fact to the plaintiff. 


The learned Judge was clearly m error. The fact that the 2nd defendant 
purported to vacate the premises on gth October, 1947, would not avail her unless 
the plaintiff had been put in possessicn of the premises. Till that is done, she as 
a joint lessee would be liable so long as the lessor has not obtained vacant possession 
of the premises. The law is thus stated in Mulla’s Commentaries on the Transfer 
of Property Act, 3rd Edn., 1949, at page 702: 


. “ If one of two joint lessees fails tu restore acant- possession to the landlord, both will be liable.” 


The authority for this proposition is to be fcund in Christy v. Tancred?, where Parke, 
B., observed as follows : i 


“ Tt is clear that the original parties to this agreement continued liable for the rent as tenants 
holding uver, unless there was a new agreemen- Ly the landlord: to accept other persons as his tenants 
in their stead.” ` . 


The Civil Revision Petition is allowed and the decree of the learned Judge 
in so far as the plaintiff’s claim against the 2nd defendant was dismissed is hereby 
set aside. The plaintiff will have a decree zlso against the 2nd defendant. 


K.C. * Petition allowed. 


£ r ! 


*G.R.P, No, 861 of 1949. : ~~ vo >> > = pith September, 1952, 
i : 1, (1€40) 7 M. & W. 125: 151 ER. 706, ae 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JusTICE CHANDRA REDDI. 


Poomalai Ammal (died) and thers. .. Appellants* 
: v. i 
Subbammal (minor) and otkers .. Respondents. 


Hindu Iaw—Settlement in favourxf ~ woman—If confers absolute or limited estate on setilee—Tests. 


Civil Procedure Code (V of 1908-. Crder 41, rule 33—Party who has not filed appeal against trial Court 
judgment—tIf can invoke Order 41, r=-e 33, in second appeal by his opponent and question the trial Court decree 
by cross-objections. 


The relevant portions of a set erent deed was in the following terms :— ; 
‘ * * * * * * 


Whereas they (the mother anc. b=others of the settlee) agreed to give you in marriage to my son 
A of unsound mind and whereas I zave on this day in accordance with their request conveyed to you 
under this settlement the propertie o` the valuc of Rs. 1,000 mentioned in the schedule herein, you 
yourself shall for ever and ever fron now onwards hold and enjoy the same with rights under the 
settlement ; should there be male —=is to you, the said male heirs shall take the said properties after 
your lifetime ; should there he nc mule heirs to you but only female heirs, your female heirs shall 
take the said properties after yourtfetime : * * You alone will enjoy the above- 
mentioned properties for all times”. On a question as to whether the settlement conferred an 
absolute estate or only a life estate. 


Held: (r) The intention of th ettlor has to be ascertained by a reading of the document at 
a whole and if there is any ambiguity one can look to the circumstances under which the document 
came to be executed and also, if secessary, to the subsequent conduct of the parties which might 
throw some light on the intention af tue settlor. 


(2) A gift or bequest to a w+mnzn should be construed in the same spirit as a gift in favour of a 
male. Ramgopal v. Nandalal, (1950 S.J.575: 1950 S.C.R. 766 : 64 L.W. 547 (S.C.), relied on. 


(3) The indications in the e==li=r portion of the document are that the settlor intended to give 
the settlee an absolute estate and e subsequent clauses relating to devolution of property on the 
death of the settlee do not show æy intention to bestow only a life estate. The use of the words 
“* for ever and ever ” indicate thatit vas an absolute estate that was conferred. 

Muhammad Abdul Majid v. Fetima Ri, (1885) L.R. 12 I.A. 159: LL.R. 8 All. 39 (P.C.) and 
Azizunnissa v. Tasadug Hussain Khan (01) 11 M.LJ. 160: L.R. 28 I.A. 65: I.L.R. 23 All. 324 
(P.C.), distinguished. à 


(4) The absence of words conferring powers of alienation in the document does not make any 
difference as there are words of sufffient amplitude to confer an absolute estate on the settlee. 


(5) The provision for devo:_ti-n of the property on the death of the settlee in the instant 
case is more an indication that the =ttbr intended to impress upon the property a descendable quality 
and cannot be taken as giving thc setlee only a life estate. Nandkishore Lal v. Pasupati Nath Sahu, 
(1928) LL.R. 7 Pat. 396, relied on ; 2a~asami Pillai v. Kathia Bivi Ammal, (1950) 2 M.L.J. 496, referred 
to. 


(6) Even assuming that the ettor intended to make an independent gift to the male issues this 
would not take effect as it is repugr=nt to the absolute estate given to the settlee in the earlier portion 
of the document and is in the natur ofa defeasance clause. It cannot operate to curtail the absolute 
estate given to the settlee in the eae: portion of the document. i 


(7) A party who did not chsos= to file an appeal against the judgment of the trial Court and 
allowed it to become final cannot & a second appeal by the opposite party invoke Order 41, rule 33 
of the Civil Procedure Code. 


Appeal against the decrze of the Court of the Subordinate Judge, Tuticorin, 
in A.S. No. 39 of 1948, pref=rred against the decree of the Court of the District 
Munsif, Tuticorin, in O.S. N=. 39 of 1946. 


S. Thyagaraja Ayyar and =. R. Rama Ayyar for Appellants, 
K. Desikachari, C. S. Rajeppa and D. Ramaswami Ayyangar for Respondents. 
The Court delivered thecolowing p 


Jupcmenr.—This second appeal is brought from the judgment of the Subordi- 
nate Judge of Tuticorin settizg aside the decree of the trial Court giving the relief 
to the plaintiffs as prayed fo-. The material facts of the case are these : 





*8,A. No. 40 of 1949 (and mero, of objections), es 24th July, 1952. 
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One Sankaralinga had two sons., Ramaswami and Arunachala, and three 
daughters, the plaintiffs in the presenz, suit. His two sons were demented. He 
was anxious that his sons should get merried in spite of their being insane. Aruna- 
chala was first married to one Pulamadi ard as she ‘died Sankaralinga wanted to 
get Arunachala married a second time. For that purpose he approached the 
parents of one Sivanananji. The latter were not willing to give Sivanananji in 
marriage to Arunachala unless some properties were settled upon the girl before 
marriage. Accordingly Sankaralinga executed a settlement deed. conveying the 
suit properties to Sivanananji. It is tnis document that falls to be considered in 
this second appeal. 


Sankaralinga died early in 1930. During his lifetime he made a gift of several 
items of property to his daughters, the presert plaintiffs, and after his death, Rama- 
swami by his wife as his guardian, insttuted a suit for partition of the family pro- 
perties ignoring the gifts in favour of the present plaintifs. In that suit the present 
suit properties were not included. Ultimately the suit ended in a compromise 
and under the terms of the compromise zhe ticle of the plzintiffs to the suit properties 
was recognised and affirmed. : 4 


Neither Ramaswami nor Arunachala had any issue. Ramaswami died in 

the year 1931 and Arunachala in 1935 Subsequent te the death of Arunachala, 

. Sivanananji alienated the prcperties in favour of the various defendants in the suit. 

The present suit is filed challenging the alierations on the ground that Sivanananji 

-was given only a life estate under the settlenrent deed Exhibit B-11 of her father-in- 

Jaw and therefore these alienations ar voil beyond the lifetime of Sivanananji 
who died in January, 1945. 


The main defence to the suit was that Srvanananji was given an absolute estate 
under Exhibit B-11 and that in any event s:nce the absolute right of their prede- 
cessors-in-interest to the suit properties was recognised by way of family arrange- 
ment in the earlier suit by these plaintiffs, it Is not open to the plaintiffs to question 
the validity of the sales in their favour. 


The trial Court decreed the suit nolding that uncer the settlement deed in 
_ question Sivanananji got only a life esate with the result the defendants did not 
acquire any right to these properties by virtue of the sales in their favour. It was 
also of opinion that the compromise decree in the earlier suit did not recognise the 
absolute title of Sivanananji to the suit sroperties. 


On appeal, the Subordinate Judge took a different view of the nature of the 
estate conferred upon Sivanananji by her father-in-law and dismissed the suit, 
-while agreeing with the District Munsif on the question of the family arrangement. 
"The plaintiffs aggrieved by this decision_have preferred this second appeal. 


Mr. Rama Ayyar in support of the appeal urged that the view of the Subordi- 
nate Judge that an absolute estate was conferred upon Sivanananji is unsound 
and opposed to the tenor of the documert. The question for decision in this 
second appeal depends upon the construction to be placed on Exhibit B-rr. It 
therefore becomes necessary to set out in exfnso Exhibit B-11 : 


“ Whereas Pulamadi Ammal clias Sudalaz Muthu Ammal had already been married to my 
zunior son Arunachalam Pillai, a person of unsound miad as his first wife, whereas she is dead, whereas 
= requested these five individuals viz., your mother Pechiammal Ammal and your brothers Sankara- 
ngam Pillai, Kanthiniathinatha Pilat, Thangizh Pillai and Subbiah Pillai to give you in marriage 
:o my said son Arunachalam Pillai of unsourr] mind as _ his second wife ; whereas they agreed to 
zhe same and whereas I have on this day in acccrdance with their request conveyed to you under this 
settlement the properties of the value of Rs. 1 000 n-entioned in the schedule herein, you yourself 
shall for ever and ever from now onwards hold and enjoy the same with rights under the settlement. 
Should there be male heirs to you, the said ma% heir= shall take the said properties after your life- 
ime ; should there be no male heirs to you but caly female heirs, your female heirs shall take the said 
properties after your lifetine.”” te o 


The other relevant portion of the dəcum=nt is to the effect : 
“ You alone will enjoy the abovementioned >roperzies for all tims,” - ; 
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Mr. Rama Ayyar invitz="me to construe this document as ‘giving Sivanananji 
Ammal only a life estate. TS reasons are that while there is nothing suggestive 
of an absolute estate conferreé on the donee in the documents, the provisions regard- 
ing the devolution of the pr=perty on the death of the settlee indicate an intention 
to bestow only a life estate What he urges is that if really the intention of the 
settlor was to convey an abs-sl-ce estate to the settlee under the document, he would 
not have directed the male E=xs of the settlee to inherit the properties in preference 
to the female heirs, who world succeed to her stridhana property. According 
to learned counsel this is a « czr indication that the settlor intended to give only a 
life estate to the settlee. He proceeds to argue that if an absolute estate was meant 
to be given, the settlor would rot have tried to alter the course of the devolution. 


In support of the plea == this clause denotes that only a life estate was con- 
templated by the settlor so fax as the settlee is concerned he relies on a recent decision 
of a Bench of this Court ic fadhakrishnayya v. Sakuntalat, There the terms of a 
settlement that were conside-ec by the learned Judges was in the following words :, 

“Tt is settled that you, three m4-viduals (daughters) shall take the property, subject to the terms 
mentioned below, with equal rigl=s-in three shares and shall pass on hereditarily from your sons to 
grandsons and so on, i.¢., unlike st-danam (property), if you should each separately have male issue 
and female issue, the share of eack = you shall-pass to her sons or if there should ke no male children 
to her daughters.” 4 
This clause was construed E+ zhe learned Judges as denoting the intention of the 
settlor to bestow only a limite = zstate in favour of his daughters and that the ultimate 
destination of the estate was t the male grandchildren in preference to his grand- 
daughters. I do not think tH: decision is of any material assistance to the appellants. 
The dispositive words of the=:ettlement deed can leave no doubt that the settlor 
intended to bestow only a liE state. Under that document the settlees were given 
the properties subject to th= terms mentioned therein, wz., that on the death of 
any one of them the propert ould pass on to her sons to the exclusion of the female 
issue. So that case cannot F= a guide in ascertaining the intention of the settlor 
from the words of the docarent before me. 


Mr. Rama Ayyar nex- lied on Skinner v. Naunihal Singh®. The material 
clause of the will which was «=sidered to confer only a life estate upon the son of the 
testator is in the following tams : 

“ In the event of my eldest = Thomas Brown Skinner dying without lawful male ‘children, 
the above-mentioned private zam—ari, etc., shall descend to my next male heir, and should all my 


sons die without lawful male chiEr=, the zamindari, etc., shall descend to my female children, or, 
in the event of their death, to the f le children born in wedlock of my sons in succession.” 


Reading the ‘will as a whol=, heir Lordships came to the conclusion that-his son 
Thomas Brown Skinner we given only a life estate. The observations of their 
Lordships at page 224 are p=trnent : 

* So looking at this settlemen. Eeir Lordships do not find themselves able to affirm that Thomas 
Skinner meant his son Thomas Brown Skinner to have an absolute ownership of these villages. So 
to conclude would be to affirm thet Le former a month before his death set forth an elaborate scheme 
of destinations over, while all the ta= he was really meaning that the boy of fourteen was to take the 
absolute ownership if he survived Ema. If the’son was to be a tenant for life merely, then the detailed 
regulations for successive enjoymer==nd descent were entirely in place ; they were natural and neces- 
sary.” l 
Their Lordships then point=< out that the various provisions in the Will showed 
that the testator meant to r==.late the succession after the death of his son. I fail 
to see how this case can afa-d any assistance in ascertaining the intention of the 
settlor in this case. 


Reliance was placed or a number of decisions in which it was held that only 

a life estate was conferred =a the persons named in the documents construed in 

those cases. It looks'to me ==<et no assistance can be got from these decisions as the 

construction of those docurm=rts depended upon the words used therein and it is 

futile to attempt to constra= a document in the light of authorities interpreting 

1. (1950) 2M.LJ.299. “°° ~ LL.R. 35 All. 211 (P.C.). 
2. E 25 M.LJ. rir: LÆ 30 L.A. 1053,- 
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the terms of documents in other cases. Those decisions nay serve as a useful guide 
if they contain general rules of constractioc. I do nof therefore propose to refer 
to them. The construction of a document depends upon the language employed 
therein and so one has to turn to the terms of the document to gather its import.: 


The intention of the settlor has to be ascertained by a reading of the document 
as a whole and if there is any ambiguity we can look tc the circumstances under 
which the document came to be execuzed and also, if necessary, to the subsequent 
conduct of the parties which might throw some light on the intention of the settlor. 


Now going back to the clauses relating zo devolution of property on the death 
of the settlee I do not think they show thaz the settlor intended to bestow on the 
settlee only a life estate. On the other hand the indica-ions in the earlier and the 
concluding portions of the document ere that the settlor intended ‘to give her an 
absolute estate. The document recites that te settlor was conveying the properties 
to the settlee by way of settlement for the r2asons mentioned therein and that she 
should enjoy the properties for ever and ever. The oth=r clause which is relevant 
in the context is that the settlee should enjoy the property described in the schedule 


exclusively and for all times. 


Then Mr. Rama Ayyar contended that having regard to the notions of Hindu 
Society, any gift to a woman should noz be regarded as ar. absolute one unless there 
are clear indications that thz settlor ar the testator conveyed the whole interest 
in the property. I do not think there is ary basis for this view. There does not 
seent to be any justification for departing from the general principles recognised 
in section 8 of the Transfer ‘of Property Act. In my o>inion a gift or bequest in 
favour of a woman should be construed in the same spirit as a gift in favour of a male. 
In fact the proposition as stated by Mr. Rana Ayyar was rejected by the Supreme 
Court in Ramgopal v. Nandalal. At page 550 of the rzzort the folllowing obser- 
vations are made : 

“It may be taken to be quite settled thar there is no warran: for the proposition of Jaw that 


when a grant of an immoveable property is made to a Hindu femake, she does not get an absolute 
or alienable interest in such proper-y, unless such power is expressly conferred upon her.” 


This passage is sufficient to answer the contention cf Mr. Rama Ayyar. aie 


Mr. Rama Ayyar maintains that the terms of the documents are not suggestive 
of the conferment of an absolute estate on tke settlee. He urges that the use of the 
words “for ever and ever” does not show that an absolute estate was conveyed- 
to the settlee, and that these expressions are consistent with a life estate being given 
to the settlee and if this view is accepted tke recitals regarding the devolution of 
property help his contentior that only a life estate was given to the settlee. As 
substantiating his argument Łe relied on decisions of the Privy Council in Muhammad 
Abdul Majid v. Fatima Bi? and Azizunnissa v, Tasadug Hussain’ Khan?. Neither of. 
these cases carries the appellant very far. No doubt their Lordships observed 
in the former case that the expression ‘‘ always” and “for ever” do not per se 
extend the interest beyond tne life of the person who is named. But those obser- 
vations must be understood in the context of that case. There the management 
of certain properties was directed to rest always and for ever in the hands of one. 
of the parties and the Privy Council remarked that these expressions did not show 
that the management was intended to be heritable. But in the present case the 
expression “ for ever and ever” is with reference to immovable property and the 
considerations that govern the vesting of management of property are not appli- 
cable to a case like the present. . 


Similarly the latter case is distirguishable. There, under an award which 
came up to the Court one of the partes wes to pay always to the other a sum of 
money mentioned therein, the expression used, being “ hamesha ”. Their Lord- 
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64 L.W. 547 (S.C.). f 3. (z901) 1r M.L.J. 160: LR. 28.1.4. 65 : 
2 (1885) L.R. 12 LA. 159: ILR. 8 Ai. ILR. 23 524 (P.C.). Po a ae 


888 | "7" THE ESRAS LAW JOURNAL REPORTS.‘ ` [1952 
ships adhering to the views ezozessed in Muhammad Abdul Majid v. Fatima Bi’, stated 
that the use of this expressior-was consistent with limiting the interest given to the 
life of the grantee. ; . ; 


The -situation is differen- when-immoveable properties are conveyed to a 
person: In such a case unle there are any words of limitation or restriction, the 
transferee gets the whole ime-est therein. :In ‘my opinion those decisions do not 
govern the similar expressior= mm a document conveying immoveable property. In 
` this context a reference to'sec—cn 8 of the Transfer of Property is useful : h 

“Unless a different intention È expressed or necessarily implied, a transfer of property passes 
forthwith to the transferee all the i= est which the transferor is then capable of passing to the-pro- 
perty, and in the legal incidents tharf.” ; ee. 
It is manifest from this sectioc-tat the settlee gets an absolute estate in the property, 
unless there is an intention ex—ess or implied of the settlor to limit this interest. On 
a reading of the document =: a whole, bearing in mind the above provisions, it 
appears to my mind that the settlor intended to bestow an absolute estate on the 
settlee. 


No doubt words conferr=== powers of alienation are not employed in the docu- 
ment, but in my opinion tha: does not make any difference as there are words of 
sufficient amplitude to-confer 3a absolute estate on the settlee. 


This reading of the doc=nent gains a support from the surrounding circum- 
stances. The circumstances which the settlement came to be executed are of 
some assistance in gathering = import of the document. The settlor approached 
the parents of Sivanananji fa- giving her in marriage to his son who was insane 
and the parents were not wil=rg to do so unless some properties were settled upon 
her. It is only in pursuance = the desire of the parents that this settlement deed 
was executed. . Another circamstance to be considered in this context is that the 
property conveyed to the seize bears avery small proportion. to the properties 
owned at that time by the fara of Sankaralinga, and it is not unlikely that he would 
have conveyed an absolute cate to the settlee. Nor is it likely that the parents 
would have agreed to give tÈ- daughter in marriage to an insane person merely 
in consideration of confermer=2f a life estate in small properties on their daughter. 

‘Furthermore, the compr=mise in the earlier suit puts beyond doubt what the 

intention of the settlor in ezecuting Exhibit B-11 was. This throws light, on the 
` nature of the estate given to Swanananji. - It is categorically stated in that docu- 
ment that the settlor conveye= property by way of gift to the settlee at the time of 
the latter’s marriage and the: the present plaintiffs had absolutely nothing to do 
with the’ property thereby mning that absolute title to the property inhered in 
the settlee. The various corsHlerations set out above together with the employ- 
ment: of language that the =ttlee should enjoy the property exclusively for ever 
‘and for‘all time leave no dou=t'in my mind that the settlor desired to confer upon ' 
` the settlee an absolute estate |- £ j 

The next question is wh=Ler the recitals in the settlement deed that on Siva- 
nananji’s death the property =a>uld pass to her male issue if she has any male issue 
and should there be no mal= -ssue the property should pass to her female issue 
would in any way suggest th= -he settlor was giving a life estate to the settlee and 
gift over to her mile issue., =r my opinion they do not show that the settlor con- 
templated that the ultimate G=ination of the property should ‘be to the male issues 
of the settlee. I think that tEe-provision,for devolution was not meant in any way 
to limit the character of the esa-e. It is more an indication that the settlor intended 
to impress upon the property = Jescendable quality. 


_ A Bench of the Patna Hen Court in' Nand Kishore Lal v. Pasupati Nath Sahu? 
had to construe a similar pro¥s:oni in a will to the following effect : 

“ After the death of me, the e==atant, my grand-daughter, shall be the absolute proprietor like’ 
me of all the properties moveable =<" immoveable, now in my possession and those which will be 
vie 288s) LR. 12 LA. 159: ICR: 8 All. 2. (1928) I.L.R. 7 Pat. 396. , 
39 (P.C.). wy Nl We eas ne one 
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acquired by me in future and shall remain asswh. . Af the death of my grand-daughter, 


male issue born of her womb shall 5e the absolrte owners and shall enjoy the income thereof.” 

Dealing with the last clause prov-ding for the devolution it was observed that 
the testator intended-to assure still fucther the devolution of the property through 
the grand-daughter. 


In a case reported in Reinasami Pilai v. Kathia Bivi Ammalt, Somasundaram, J., 
held that the recital that “ my daugh-er Kathiya shall get these properties after my 
lifetime with absolute rights and that. afte her lifetime her grandson Ratnaswami 
shall get the properties ” was not meant to cut down the estate conferred upon the 
daughter but at the best could only ke a provision for devolution of property after 
the death of the daughter. i 


In my judgment these recitals ar not suggestive of the intention of the settlor 
to limit the estate given to the settlee and to make a grt over to the male issues of 
the settlee. When it recited that the prcperty should pass on to the male heirs 
„after the death of the settlee only the sett-or was ev-dently mentioning the. heirs 
of the settlee in a wrong order. Urvess it is shown that he had knowledge of the 
devolution of stridhanam property, the recital that the male issues should inherit 
the property on her death does not in any way disclose the intention of the settlor 
that he meant to make an independert gift to the male :ssue. 


Even assuming that the settlor intended to maks an independent gift to the 
‘male issues, this would not take effect as it is repugnart to the absolute estate given 
to the settlee in the earlier portion of zhe document, ard is in the nature of a defeas- 
ance clause. Such a defeasance clause cannot be operative soʻas to curtail ‘the 
‘absolute estate given to the settlee in the earlier portior 3f the document. 


In these circumstances I hold that Siranananji Ammal took an absolute estate 
‘under the settlement of her-father-inzaw Exhibit B-11 and the alienations in favour 
‘of the defendants are valid and cannot be. questioned by the plaintiffs. Even 
granting that Exhibit B-1r did not conv2y an absclute interest in the property 
to Sivanananji, the predeczssor in irterest of the defendants, having regard to the 
‘fact. that in a subsequent family arrangement among the members of the family 
in which the absolute title of Sivanamanji to the properties in dispute was recognised 
cand affirmed it does not lie with the plain-iffs who weze parties to that arrangement 
to ‘challenge the validity of the alierations. It follows that Sivanananji acquired 
.a saleable interest in the properties in d:spute under the settlement deed -Exhibit 
B-11, dated-gnd February, 1925 and the alienatiors in favour of the defendant 
cannot be questioned in the suit. ence the decision of the lower appellate Court 
-is correct and should be confirmed. In the result the second appeal is dismissed 
with costs‘of respondents g to 7. ` ie 


A memorandum of cross-object®ons Eas been filed by the first defendant who 

«did not file an appeal against the judgment of the <rial Court decreeing the suit 
against her. For the first-time she has filed a memorandum of cross-objections 
here which, in effect, is only an appeal against the decree of the trial Court invoking 
-Order 41, rule 33, Civil Procedure Gcde. Ido not think that that provision is meant 
.to be exercised in favour of a party who did not chocee to file an appeal against the 
judgment of the trial Couzt and allcwed it to becom: final. Therefore Order 41, 
rule 33, Civil Procedure Code, does not avail him. Even otherwise, this is not a 
case in which ‘this Court would exercise its discretion under Order 41, rule 33, 
Civil Procedure Code. In the restJt the memorancum of cross-objections is dis- 
missed with costs. ’ f : 


Leave to appeal is refused. ; ; 


KS. ` | ` ae ` Appeal and cross-objections dismissed. 


i L (z950) = M.L.J. 496. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—ic. Justice Krisanaswamt NAYUDU. 


N. M. Shanmughasundaram “adaliar and another «0 Apbpellants* 
v. 
Chidambaram Pillai and ano 2e .. Respondents. 


Master and servant—Bonus—Rigt o—Nature of—Suit for recovery of—When sustainable—Limitation 
Sor suit. 

Limitation Act (IX of 1908), Artcle. 7 and 102—Applicability. 

Credit entries in defendants’ bocks—If=onstitutes a contract to pay a debt or creates a trust. 

Bonus as such would mean ex æsi=ı payment and there cannot be an action to enforce the pay- 
ment of such an ex gratia payment 5 bu if it is established that in fact there was an arrangement to 
pay a certain sum as bonus and thet ir would be part of the contract of service between the parties, 
there is no reason why such a cor=a=t should not be enforceable. The agreement to pay bonus. 
cannot be said to amount to à prone without consideration—the consideration is the services to the 
master on an express agreement to pay 1) the salary and (2) the bonus. The claim should be deemed 
to be based on a contract, apart fron any question whatever of a contemplated gift or a completed 

iit and apart from any relationsh= between the parties ofa depositor and depositee or creditor 
and debtor. A claim on the fvotin= œ a contract is clearly sustainable. 

Kanakasahapathy Mudaliar v. FH.-ee Oosman Sahib, (1924) 47 M.L.J. 791 and Chinnan Chetti v. 
Vilathan, A.I.R. 1928 Mad. 27, reliec or. 

Mere credit entries in the booz cf account of the master in favour of the servant would not 
be sufficient to either constitute a cmtact to pay a debt or create a trust. 


‘Where a servant is not a domest>=rvant Article 7 of the Limitation Act does not apply. Where 
he is employed in a cloth business Gs claim to recover bonus due under the agreement of service 
in governed by Article 102 of the Liraitetion Act and the suit must be filed within three years from the 
date when the amount accrues due = sach bonus. 

Appeals against the decrees of the Court of the District Munsif, Erode, in O.S. 
Nos. 165 of 164 of 1947 (A.S. Ncs. 142 and 141 of 1948, Sub-Court, Coimbatore). 


Y. Seshadri and K. S. Ran=azurtht for Appellant in Appeal Nos. 454 and 455 of 


1949. i et 
R. Gopalaswami Atyangar fœ Petitioner in C.R.P. Nos. 1903 to 1906 of 1947. 


R. Ramamurthi Aiyar for Raspondents. 


The Court delivered the Ellowing 
Jupcment.—The appellarts are the defendants in O.S. Nos. 165 of 1947 and’ 
164 of 1947 and in S.G. Nos. 123, 187, 119 and 186 of 1947 filed in the District 
Munsif’s Court, Erode. The paintiffs in those suits were employed under the 
defendants as accountants, clarks and cloth-holders in their cloth business. The 
common case of the plaintiffs a all the suits is that they were employed under the 
defendants, that their salary vas fixed inclusive of bonus and that while the salary 
was teing paid, the bonus has nct been paid, in some cases fully and in some cases 
partially. The suits, therefore, vere instituted for the recovery of the amount of the 
bonus, which remained unpāãd. The defendants contended that there was no- 
agreement to pay the plaintif& any bonus and as bonus depends upon one’s sweet 
will and pleasure and it is a m=re gift, no suit could be filed in respect of the same. 
They also pleaded bar of lim -a-ion to the suits. The lower Court passed decrees 
in all the suits. The defendant: filed appeals against O.S. No. 165 of 1947 and 
against O.S. No. 164 of 1947=n. the Subordinate Judge’s Court, Coimbatore, but 
the appeals were transferred tc tke High Court to be heard along with C.R.P. Nos. 
1903 to 1906 of 1947, which ver= revision petitions filed by the defendants against 
the decree in S.C.S. Nos. 133, 187, 119 and 186 of 1947. 
Two contentions were urg=d before me : 


1. That no suit is mair-amable for recovery of bonus which is an ex gratia 
payment and that, in any evat there was no agreement for payment of such a 


bonus, and 
———_. > OO 
* Appeals Nos. 454 of 1949, 455 f 1949 (Transferred appeals) 8th September, 1952. 


and C.R.Ps. Nos. 1903 to 1906 of 134% 
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2, The claims are barred by limcitaticn. 


These payments of salary and bonus are stated to Fave been agreed to be paid 
annually and the amounts claimed in zhe several suits zre based on the agreement 
to pay the bonus every year at differirg rates in severa suits. The plaintiffs have 
examined themselves and also relied on the account books maintained in the business 
which were stated to have been written by Chidambaram, the plaintiff in O.S. No. 
165 of 1947. These accouni books are not forthcoming but it is stated that there 
are in the accounts of every year cred-t entcies in the ledger pages of each of these 
plaintiffs of not only the amount of salary tkut also the amount of bonus stipulated 
for. Chidambaram filed Exhibit A-1, which is a copy cf the balance sheet for the 
year 1943-44 and the balance sheet stows zhe amounts credited to four of the six 
plaintiffs, which they claim in these saits and which amounts are stated to be the 
balance due in respect of bonus. Exhibit A-1 does nct give particulars as to the 
nature of the amounts to whizh credit Las been given bu- there is the evidence of the 
plaintiffs that these amounts represent the belance due fcr bonus agreed upon. The 
explanation for the non-production of the eccount boos, of which the defendants 
must be in possession, is that they have been filed with the income-tax authorities 
to whom income-tax returns for the years 1942-43, 1943-44 and 1944-45 have been 
submitted and pending scrutiny, it is stated the boo+s have not been returned. 
The end defendant examined himseE as D.W. r. F= is unable to say whether 
Exhibit A-1 is a true copy cf the acccunts and states tzat the account books were 
filed by the defendants about five months prior to tke date of his examination, 
with the Excess Profits Tax authorities and that they did not attempt to get the 
account books after the suit. He does not know wheter the 1st defendant made 
any attempt to get them. The 1st deendant is apparectly not taking any interest 
in the suit as he has not examined himself leaving the 2nd defendant to face the 
trial. The 2nd defendant further says that he did not verify the balance sheet 
and that he does not know if they deducted the borus amounts from the gross 
profits earned by them and showed -he balance as n=t profits to the income-tax 
authorities. 


In view of the specific ellegation -n the plaint that credit has been given from 
time to time for the respective amounss of salary and bonus due to the respective 
plaintiffs, it is incumbent on the defencants io produce tke account books and prove 
that the state of the accounts does not support the plaintiffs’ contention. Except 
taking a subpoena for their production, tae defendacts did not apparently take 
any serious steps to have them prodaced as evidence and their failure to do so 
would justify an adverse inference to be drawn, viz., tzat by their production the 
case of the defendants would not receive any support. There is no reason to dis- 
regard the genuineness and the truth af the 2ntries in th2 balance sheet, Exhibit A-r 
and that would be sufficient to show that the course of business and the nature 
of the accounts: must have been whaz is s-ated by the plaintiffs, viz., that there 
was an arrangement to pay not only salary but bonus 2very year. This would be 
amply proved by the fact cf credit entries being made from time to time in the 
books of account maintained on behalf of the defendants. Bonus as such would 
mean ex gratia payment anc there cannot >e an action to enforce the payment of 
such an ex gratia payment buz if it is established that in fact there was an arrangement 
to pay a certain sum as bonus and that it would be part of the contract of service 
between the parties, there is no reason why such a contract should not be enforce- 
able. This aspect was dealt with by = Bench of this Court in the decision reported 
in Kanakasabapathi Mudaliar v. Hajee Cosmar: Sahib} and as observed by one of the 
learned Judges, the claim of the plaintif shoald be deem2d to be based on a contract, 
apart from any question whatever of a cortemplated gift or a completed gift and 
apart from any relationship between. the parties of depositor and depositee or 
creditor and debtor and the plaintiff Lad a case on the footing of a contract which 
was clearly sustainable. It cannot, therefore, amownt to a promise without 
consideration, the consideration being the plaintiff’s secvices to the defendant on 
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an express agreement that thez were to be paid two sums, one described as salary 
and the other as bonus. Ir Lis case, such an agreement has been proved both 
by the evidence of the plaintiffs and by Exhibit A-1. The lower Court rightly 
held that the defendants are -able to pay the bonus. There is no dispute as to the 
amount due and therefore, == decree of the lower Court would be sustainable. 


But there is the further —22stion that requires to be considered as to whether 
the suits are within time. It=: arged on behalf of the appellants that the payments 
agreed upon as salary or bozrs are wages and Article 7 of the Indian Limitation 
Act would be the proper art== that would be applicable and as such all the claims 
made by the plaintiffs would = Sarred by limitation. The lower Court held relying 
on a decision reported in Cn Chetti v. Vilathan1 that where the wages instead 
of being paid then and there + the servant is credited to his account in the account 
books, the law of limitation q—icable is not that under Article 7, but the ordinary 
rule of limitation between a <zeditor and a debtor. In this case, ż.e., in Chinnan 
Chetti v. Vilathan1, where a dcmestic servant sued for wages, it was found that where 
the master instead of paying: the salary to the servant then and there gives credit 
in his account book and trea-s the servant as his creditor, Article 7 does not apply. 
The learned Judge observes ex Dllows : . ` 

“ Both the lower Courts have :<3-d upon these entries as saving the bar of limitation. The suit 
for wages as a domestic servant nc c«cubt must be brought within one year after the same became 
due. But itis open to a master inst-xLof paying the salary then and there to give credit in his account 
books and treat the servant as his c=ftor. It would make no difference whether the master gives a 
pronote for wages or whether he giv-scedit in his account hooks and treats him as his creditor. Ifthe 


quaster does that, then the law of L=iation applicable is not that under Article 7 but the ordinary 
rule of limitation as to debtors.” f 


Whether by a mere credit er =7 in the book of the debtor, the creditor would be 


entitled to rely upon it as fog a contract between the creditor and the debtor 
appears to me to be rather GEcult to hold. 


In the present case, in s ar as Exhibit A-1 is concerned, it could be relied 
upon in support of the plaintiT =case that there was originally an agreement between 
the parties for the payment ofE=nus as part of the remuneration but whether Exhibit 
A-1 could be further relied um as saving the bar of limitation is what has to be 
determined now. The entries x Exhibit A-1 could not be taken as acknowledgment 
in writing under section 19 o =e Limitation Act nor could they be held to amount 
to a contract to pay a barre= debt under section 23 of the Indian Contract Act. 
It is very difficult to hold thar = mere entry would by itself be sufficient to constitute . 
a contract between the credor and the debtor. The entries in Exhibit A-1 are 
not in the handwriting of eit= r of the defendants, admittedly having been written 
by Chidambaram, one of tk: plaintiffs in one of the suits. Either to constitute 
an acknowledgment under =tion 19 of the Limitation Act or to be a contract 
under section 25 of the Ind=a Limitation Act, it must be in writing and signed 
by the person who makes hir elf liable under the contract. None of these condi- 
tions are satisfied in the preserzase. I find it very difficult to agree with the learned 
Judge who decided Chinnan Eti v. Vilathan! that there is no difference between 
an entry in an account bock and a promissory note for wages. A promissory 
note would certainly stand o== different footing and a credit entry in an account 
book cannot have the same e==ct. 


+ It is urged on behalf of == respondents that"when once an entry appears in 
an account book maintained. =r a debtor, there is a relationship of creditor and 
debtor created and either Acticle 64 or Article 85 of the Limitation Act can be 
made applicable. In so far = Article 64 is concerned, it is for money payable to 
the plaintiff for money found tote due from the defendant to the plaintiff on accounts 
stated between them and tims begins to run from the date when the accounts 
are stated in writing signed =y the defendant or his agent duly authorised in this 
behalf, unless where the dek: 5, by a simultaneous agreement in writing signed 
as aforesaid, made payable at a “ature time and then when that time arrives. Article 


1 ALR. 1928 Mad. 27. 
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85 relates to the balance due on a mutval, open and curzent account, which certainly 
can have no application in -his case. | None of these articles would be of any assis- 
tance to the appellant. The learnec counsel urged -urther that when once the 
amounts, which are stated to be due to the plaintiffs, have been mentioned in the 
account books from time to time and there is a course of transaction to show that 
the defendants intended to divest themselves of this amount pointing out the persons 
who should be benefited by them, a t-ust could be implied from such entries in the 
account books and that therefore the cuestion of limitation would not arise. Reli- 
ance was placed on a decision of Baiheer Ahmed Sayeed, J., in Devar @ Co. v. 
Radhakrishna Naidu, where it was helc that, 

“ Where the employer has credited the =mplovee in his acccunts with the dearness allowances 
and bonuses and represented to the income-tax department that those amounts so set apart have 
been paid over to the employees from year :o yea? it would cer-ainly constitute a trust in favour 
of the employee especially when loans to ths employee have been debited and repayments and 
loans and also salaries have been credited in such accounts. The cash has been sufficiently 
allocated and separated from the general funcs of the employer.” 


Applying the principles laid down ia the Privy Council decision -in Chambers v. 
Chambers? and Ramanathan Chettiar v. Palaniaxpa Chettiar®, the learned Judge observed 
that he was inclined to hold that the action of the defendants in having made not 
merely the entries in the account books but also in havicg represented to the income- 
tax department that these amounts Fave Deen set apart for the plaintiff and the 
other employees and that they have been paid over to the employees from year 
‘to year would certainly constitute a irust in favour o? the plaintiff. Further the 
learned Judge notes with reference to the case before lim that 

“ the credit entries do not stend by themselves as mere credi- entries in favour of the plaintiff. 
A reading of the exhibits containirg the credit entries would show tat this is something like a running 
account Wherein there are also debit entries against the plaintifL” 
On the facts of the case, the learned Jadge held that a -rust was created and it was, 
therefore, open to the employees to eaforce the recovery of the amounts as on the 
basis of a trust. This decision may te helpful to the case of the plaintiffs but the 
difficulty arises owing to the paucity of evidence as to whether, in fact, these amounts 
were taken into account in the inccme-tax returns, 7.e., whether the defendants 
had ‘claimed credit for these amounts in the return submitted to the income-tax 
department. In the absence of the features, which are present in the case referred 
to, viz., about the course of transactim wkich would cnly be ascertained from the 
account books which unfortunately kave not been produced in this case and for 
which in my view the defendants are really responsibl2, I am unable to apply the 
principle of trust to the case before m=. 


In the view I have taken that meze credit entries in the books of account would 
not be sufficient to either constitute = conzract to pay a barred debt or to enable 
a trust to be’implied therefrom, it is further necessary to determine whether the 
suit claim comes within any of the art-cles of the Indian Limitation Act. Article 7, 
which was relied upon on behalf of the appellants ref&rs to claims relating to the 
wages of a household servanz, artisan cr labourer where one year’s period is provided 
from the time when the wages accrue due. The plaintiffs belong to none of the 
categories mentioned in Article 7. The oaly other article which relates to wages 
is Article 102. ; 


Article 102 deals with wages not otherwise expressly provided for by the schedule 
and three years period of limitation is provided from zhe time when wages accrue 
due. The question still remains whe-her the pay of the plaintiffs could be treated 
as wages. Wages, though they may be restricted to the remuneration for mechanical 
or muscular labour or to such amounts as are usually paid at short intervals, it 
may be held to include payments of any kind to emplicyee where a remuneration is 
provided for his services. Wages meaas according to the Concise Oxford Dictionary 
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“ amount paid periodically pecially by the day or week or month for time during which 
workman or servant is at an emp-cyer’s disposal.” 


It can be held in the present case that wages may generally be applied to all kinds 
of payments, which are-mad= periodically so long as his services are at the disposal 
of the master. In Bharadwz Mudaliar v. Arunachala Gurukkal!, Article 102 was 
held to be applicable to a suit instituted by an archaka against a trustee as 
regards the pay and perqrsites and it’ was held that the suit was not barred as 
regards such a claim, the sarxe having been instituted within three years from the 
date from which the pay had become due. 


In my view, therefore, == proper article that would be applicable to the 
present case would be Artic-e 102. The plaintiffs would not then be entitled to 
the full amount of the decr: 2 passed by the lower Court. The suits were insti- 
tuted in April, 1947, and tE2y will be entitled only to the bonus claimed in all 
the suits except in S.C.S. No :86 of 1947 for the years 1943-44 and 1044-45. In 
S.C.S. No. 186 of 1947 th= claim is from 1941 to 1944, i.e., 1941-42, 1942-43, 
1943-44 and they will be emicled to the bonus due for the year 1943-44. : 


The decrees will, thereare, be modified by excluding the amounts for the 
years 1941-42 and 1942-43. Subject. to this modification, the appeals and peti- 
tions are dismissed. If for G= period prior to 1942-43 any amounts have been 
received by the plaintiffs, they will be permitted to appropriate it for the period 
from 1941 to 1943. There ~I be no order as to costs. 


K.S. -— Decrees modified. 


IN THE HIGH CURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. ESJAMANNAR, Chief Justice AND MR. JUSTICE VENKATA- 
RAMA ÅIYAR. 


C. S. S. Motor Service, Ten==: and others .. Petitioners* 
v 


The State of Madras, represented by the Secretary to the 
Government of Madras, -me Department and another: .. Respondents. 


Motor Vehicles Act (IV of 19.9), sections 42, 43-4, 47 and 64-A—Constitutional validity—Permit 
system for motor buses—If contravenes_crdamental rights under Constitution of India, 1950—-Powers of Court 
to interfere with decisions of transporf xiorities. 

(1) The citizens have a right = ply motor vehicles on public pathways and that is a business 
which is protected by Article 19 (& {¢). ’ i 

(2) Any infringement of that-iħt can be justified only if it falls within the scope of Article 
19 (6). 

(3) Sections 42, 43-A, 47 (1) (a,-@), (d) and (/), 48 (a) and (b) and 64-A of the Motor Vehicles 
Act are valid. Section 47 (1) (c) ix part valid and section 47 (1) (e) is wholly void. 


(4) The grant or refusal of pexs by the transport authorities in all its stages including section 
64-A is a judicial act. 


(5) The Provincial Governmext should frame rules laying down the principles on which the 
selection from among the applican= is to be made and such rules must be, as required by Article 
19 (6) reasonable and in the interet: of the public. 


(6) The rules so laid down shc H he followed by all transport authorities including the Govern- 
ment acting under section 64-A w=izaut any discrimination. 


(7) The decisions of the trans-crt authorities granting or refusing to grant permits are liable 
to be reviewed by the Courts and se zside if they are unreasonable, arbitrary or discriminatory. 


The decision of the Supreme Gari in Veerappa Pillai v. Raman and Raman, Limited, (1952) S.C.J. 
262 : (1952) 2M.L.J. 806: (195€ 5.C.R. 583 (P.C.), must be limited to cases under. the Motor ` 
Vehicles Act arising before the Conm=itution of India, 1950. . : 


_ Where the question arises with =serence to fundamental rights the validity of the decisions of the 
licensing authorities must be judged ith reference to provisions of Part III of the Constitution. Rashid 
Ahmed v. Municipal Board, Kairana, ( 950) S.C.J. 324 (S.C.), relied on. i 


—!.. 
c (1917) ILL.R. 41 Mad. 528. i 
*Writ Petitions Nos. 333, 394, 3: 200, 723, 777 and 591 of 1951. 25th April, 1952. 


` 
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Petition praying that in the circamstences stated in the affidavit filed there- 
‘with the High Court will be pleased tc issue a writ of certiorari calling for the records 
in G.S.S. No. 2678 dated sth July, 1951 and G.O. No. 2119 dated goth July,. 
1951 and the connected proceedings and to quash the orders therein, etc. 


K. V. Venkatasubramanya Ayyar, K. Harii aran, K. Bheshyam Ayyangar, M. Natesan, 
S. Srinivasan, N. G. Krishna Ayyangar aad N. Panchapakeza Ayyar for Petitioners. 


The Advocate-General (V. K. Toiruvezkatachari) fcr the Government Pleader 
(P. Satyanarayana Raju) on behalf of the State and sn behalf of the Attorney- 
‘General of India. 


M. K. Nambiar, N. G. Xrishna Ay»anga-, G. R. Fagedeesa Iyer, R. Raghavachariar, 
D. Narasaraju, R. S. Venkatachari and ~~ Chengalvarayan zor Respondents. 


The Order of the Court was made ty 


Venkatarama Atyar, F.: W.P. Nos. 333 334 and 515 of 1¢51.—These appli- 
cations raise questions of considereble importance about the validity of the 
permit system under the Motor Vehicles Act and of some of the provisions of 
that Act. 


The facts in W. P. Nc. 333 of -951 are these: 


In the Tenkasi Uthumalai route in the district of Tirunelveli, the 2nd 
respondent was runfing ore stage carriage. On 25:h July, 1950, applications 
were invited for a second stage carriaze service aver the route. Among’ the 
applicants were the petitioner and tke end respondent. On 25th August, 1950, 
the Regional Transport Authority granted the permit to the 2nd respondent. 
‘On appeal the Central Road Traffic Board set aside this order on 5th Novem- 
ber, 1950 and granted the permit to the petitioner. The respondent moved the 
Government under section 64-A of the Act and after various proceedings which 
it is unnecessary now to detail the Government passed an.order on 5th July, 1951, 
setting aside the order of the Central Road Traffic Board and restored that of the 
Regional Transport Authority. The petitioner now seeks to set aside this order 
as unconstitutional.. 


The facts in W. P. No. 334 of r951 ere these: 


A new route between Tenkasi ard Serdamaram :n the district of Tirunelveli 
was opened in 1950 and applications were invited for two stage carriage permits 
in that route. The petitiorer and the anc respondent who, it may be mentioned, 
are the same as in W. P. No. 333 of 195r were amorg the sixteen applicants for 
the permit. On 8th January, 1951, the Regional Transport Authority granted 
one permit to the petitioner and the other to the 2nd respondent and dismissed 
the other applications. On appeal by the ənd ressondent the Central Road 
Traffic Board passed an order on 2nd-Apri, 1951, setting aside the grant of permit 
to the petitioner and granting it to the end respondant. The petitioner moved 
the Government under S. 54-A of the Motor Vehicles Act but the Government 
rejected the petition summerily on gcth July, 1951, b= an order which is in these 
terms: “The Government sees no reascn to interfere’. It is this order that 
is attacked in W.P. No. 334 of 1951. 


In W.P. No. 615 of 1951 the meteria) facts are these : 


In 1950, it was decided to open a new bus route between Kodavasal and 
Saliamangalam in the Tarjore district. The petitiomer first got permits to run 
two stage carriages on this route. Later on applications were invited for two 
more permits. ‘There were eight applicants including the petitioner and respon- 
dents 4 and 5. On 2nd June, 1951, the Regional Transport Authority granted 
these two permits to the petitioner. On appeal the Central Road Traffic Board 
passed an order on roth August, 1951, setting aside tie grant of the two permits 
to the petitioner ani dividing it bet-veen respondent: 4 and 5. A revision peti- 
tion filed by the petitioner under section 64-A was dismissed on 4th October, 1951, 
the order of the Government being im these terms: “ Government sees no reason 
to interfere.” It is this order that is ques:ioned in W.P. No. 615 of 1951, 
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These and other similar petitions were heard together ‘as ‘they raised more 
or less the same controversie. about the validity of the various ‘provisions of the 
Motor Vehicles Act. Notice was issued to the Attorney-General of India, as the 
legislation impugned was an Act of the Central Legislature, and the learned 
Advocate-General has add-sssed us on his behalf as well. We had the 
benefit. of able- and ,exharswe -arguments on various aspects of the case by - 
Mr: K. V. Venkatasubramarz= Aiyar for the petitioner in W.P. Nos. 333 and 
334 of 1951, by Mr. K. Bhasazam Aiyangar for the petitioner in W.P. No. 615. 
of19513, by other learned cou-+¢l who appeared for the petitioners in other cases, . 
by the learned Advocate-Gere2l on behalf of the Government respondent and 
by Mr. M. K. Nambiar on behalf of the successful applicants who! are respondents 
in these petitions. R 

Before dealing with the z==ral contentions urged in the case it is necessary 
to set out the relevant prov=ims of the’Act. They occur in Chapter IV of 
the Act entitled “ Control o£ —-ansport Vehicles”’. Under section 42 no owner 
of a transport vehicle can use-= in any public place “ save in accordance with the 
conditions of a- permit grantec or countersigned by a Regional or Provincial Trans- 

ort Authority authorising th=-cse of the vehicle in that place in’the manner in 

which the vehicle is being uss” o ' 


Section 43-A empowers => Provincial Government to. issue such orders 
and directions of a general chacacter as it may consider necessary in respect of 
any matter relating to the mad transport to the: provincial transport authority 
of regional transport authori-; and such orders are to be given effect to by the 
*-transport authority. Applicat for permit should be made under section 45 
‘to the Regional Transport A—Lority and it should contain the particulars men- 
tioned in section 46. ‘Then ows section 47 (1) which is in these terms’: 

. A Regional Transport Autho=7shall, on deciding whether to grant or refuse a stage carriage 
permit have regard to the following —=-ters, namely : (a) the interest of the public generally ; 


t (b) tke advantages to, the prizi= of the service to be provided including the saving of time 
likely to be effected thereby and any =pavenience arising from journeys not being broken ; 


(c) ‘the adequacy of existing mac. passenger transport services between the places to be served, 
the fares charged by these services arī the effect upon those services of the service proposed ; 


(d) the benefit to any partici locality or localities likely to be afforded by the service ; 


(e) the operation by the app3=ant of other transport services and in particular of unremuner= 
ative services in conjunction with reamerative services ; and 


(f) the condition of the roaesiacluded in the proposed route or routes ; 


and shall also take into considerat any representation made by persons already providing road 
. transport facilities along or near tt=-froposed route or routes or by any local authority or police 

authority within whose jurisdiction -part of the proposed route or routes lie or by any association. 

interested in the provision of road —ensport facilities.” ; ; 


Section 48 runs as folloc= 


“ A Regional Transport Author- nay, after consideration of the matters set forth in sub-section 
(1) of section 47 (a) limit the numbe= 3: the stage carriages or stage carriages of any specified type for . 
‘which stage carriage permits may be =cnted in the region or in any specified area or on any specified 
' route within the region ; ; 
(b) issue a stage carriage percin respect of a particular stage carriage or a particular service 
of stage carriages.” i > ‘ ; 


Then follow regulations -=ating to the timings, load, number of passengers. 
and. the like. Section 57 pr=~ibes the procedure to be followed in the grant 
of permits; section 59 for taci cancellation or suspension. Section 64 provides 
for appeals to the Central React Traffic Board against the orders of the Regional 
Transport Authority specified S=2rein. Then comes section 64-A which is in these 
terms : - i 

“ The Provincial Government m=, of its own motion or on application made to it, call for the 
records of any order passed or prace---rg taken under this Chapter hy any authority or officer subor- 
dinate to it for the purpose of satisf=re itself as to the legality, regularity or propriety of such order 
os proceeding and after examining sxt records, may pass such order in reference thereto as it thinks. 
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On these provisions several ‘contentions have beer urged on either side ; they 
may broadly be classed under the following heads : 


1. Is a citizen entitled to ply, as a matter of rigEt, transport vehicles for hire 
on public streets? The petitioners contend that he is entitled and that it is a 
right protected by Article r9 (1) (g). Mx M. K. Nambiar for the respondents 
argues that it is a privilege and not a rignt and it deoes: not fall within Article 
19 (1) (8). 

2. Ifit falls under Article 19 (1) (g), are sections 42, 43-A, 47, 48 (a) and (b) 
and section 64-A void as inconsistent with the rights ceclared under that Article > 


Are they protected by Article rc (6) ? 


Are the above sections or any of them repugnant to Article 14 of the Consti- 
tution as denying equal protection ? . 


3. What is the extent of the jurisdiction of the courts to review the order of 
the authorities constituted under the Act? 


4. Are the provisions of the Act obnoxious to Article 301 which declares. 
that commerce and trade within the <erritory of India:shall be free ? 


It is contended by Mr. Nambia- that a citizen Fas no right to ply transport 
vehicles on public pathways as a metter of right, thzt'it is a mere privilege and 
that, therefore, it is not prctected by Artide 19 (1) (g). The arguments in favour 
of this position may be summarised follows : 


The pathways belong to the S-ate. The only right which the public has. 
over them is to pass and re-pass. Subject to this rizht the State, as the owner 
of the pathways has a rigkt to control it in such a manner as it chooses. The 
citizens cannot, therefore, claim as a matter of right that they are entitled to carry 
on business on the roads znd streets and use them ‘pr earning profit ; and that 
if the State permits the strezts to be vsed for the purpcse of business it is a privilege 
and not a right. It is also contended that a citizen nas no right to carry on any 
and every trade, that the business cf mozor transport is a public utility service 
over which the State has paramount powers of control, that it is for the Legislature 
to determine the conditions under wEich tne business 2ould be carried on and that 
its decision is final in respect of those matters. These contentions are sought to 
be supported largely by citation of American authorities. 


Mr. Venkatasubramania Aiyar, however, argues that the American law 
relating to business differs widely from tke Jaw as lati down in the Constitution 
that the right to carry on business is not one of the freedoms expressly protected 
by the American Constitution ; that it wes only by a process of judicial construc- 
tion that it has come to be recognisec as comprised in the liberty guaranteed under 
the 14th amendment, that in American law distinctioas were made between trades 
which could be carried on as a matter ofright and trades which could be carried 
on only with the permission of the Government and between trades which were 
private and trades which were affected w-th public interest and that the decisions. 
of the American courts could not, theefore, be accepted as safe guides for 
interpreting the rights of the parties unde- the Const&ution. 


The right to carry on a trade or callirg or profess.on is not one of the freedoms 
expressly guaranteed by the American Corstitution. So far as the States were con- 
cerned there was no constitutional imitation on their power to enact legislation, 
with reference to business sc long as it did not encroach on the powers of the Congress 
to legislate on inter-state commerce and so long as =reedom of contract was not 
violated. “ Business”? apart from “cont-act °? was not, as such, a freedom pro- 
tected by the Constitution. In 1858, tae 14th Amendment was promulgated. 
It provided inter alia “ Nor shall any Stete deprive any person of life, liberty or 
property, without due process of law ; ror deny to any person within its juris- 
diction the equal protecticn of the laws ™. Even uncer this amendment freedom 


to carry on business was not expressly mentioned. In 1873, when the butchers . 


of New Orleans challenged a State Law which grar-ed a monopoly of that busi- 
112 
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ness to a corporation, as uncc=<itutional, no contention was urged on their behalf 
-that the right to carry on bu -a2ss was one of the freedoms included in the word 
“ Liberty ” in the 14th amenxrent. It was Bradley, J., who observed in his dis- 
senting judgment as follows : 


“ For the preservation, exercise =] enjoyment of those rights the individual citizen, as a neces- 
sity, must be left free to adopt suck =Jing, profession or trade as may seem to him most conducive 
to that end. Without this right he cœnnot be a freeman. This right to choose one’s calling is an 
essential part of that liberty which 1 5 the object of Government to protect ; and a celling, when 
chosen, is a man’s property and rigkt. Liberty and property are not protected where these rights 
are arbitrarily assailed.” 


And again 


“Tn my view, a law which prois a large class of citizens from adopting a lawful employment, 
or from following a lawful employa- previcusly adopted, does deprive them of liberty as well as 
property, without due process of la. Their right of choice is a portion of their liberty ; their 
occupation is their property.” 


Vide Slaughter-house casest, T- ~ill be noticed that even in these passages there is 
no clear conception of a righ- zo carry on a trade as a freedom distinct from the 
right to hold property. The vew that liberty in the 14th Amendment comprised 
also freedom to carry on busizes was stated by Field, J., in Munn v. People of Illi- 
nois?, in the following words= 

” “By the term ‘liberty’ as usee. x the provision, something more is meant than mere freedem 
from physical restraint or the bouncæ cf a prison. It means freedcm to go where one may choose, 
and to act in such manner not incona=.cnt with the equal rights cf others, as his judgment may dictate 
for the promotion of his happiness = mst is, to pursue suck callings and avecations as may be most 
suitable to develop his capacities, ard give to them their highest enjoyment.” 


The same view was expre= in Butchers Union v. Crescent City Co.3, and Powell 
v. Pensyloania*. In Allgeyer v. “fate of Louisiana’, dealing with the right of citizen 
to carry on insurance business ihe court observed as follows : 


“ The liberty mentioned in tha. <mendment means, not only the right of the citizen to be free 
from the mere physical restraint of h= ~=rson, as by incarceration, but the term is decmed to embrace 
the right of the citizen to be free in-I-e enjoyment of all his faculties ; to he free to use them in all 
lawful ways ; to live and work wherc be will ; to earn his livelihood by any lawful callir g ; to pursue 
any livelihoad or avoration, and for tat purpose to enter into all contracts which may be proper, 
necessary and essential to his carryir= zut to a successful conclusion the purposes above mentioned.” 


Thus the right to carry on br=ness came to be recognised as one of the liberties 
protected by the Constitution =:t even so it did not acquire the full status of the 
freedoms which had been ex>-essly mentioned in the Constitution such’ as the 
freedom of speech, of person =o] of religion ; and was viewed somewhat in the 
light of an interloper or parvazz among them. Thus in Tyson & Brother v. Ban- 
onë, where the question was =55ut the powers of the Legislature to control the 
business of selling theatre tick=., Holmes, J., jn a dissenting judgment observed 
as follows : 

“I think the proper course is t> >+cognise that a State Legislature can do whatever it sees fit 

to do unless it is restrained by some~ccpress prohibition in’ the Constitution of the United States or 
of the State, and that Courts should =r careful not to extend such prohibitions beyond their obvious 
meaning by reading into them conceatons of public policy that the particular Court may happen to 
entertain.” 
Thus the’ freedoms expressly meationed in the Constitution occupied, an exalted 
position which was denied to the unexpressed freedoms such as the one to carry 
on business. Under the Indien Constitution the right to carry on business is one 
of the freedoms expressly prot: zed under Article 19 (1) (g), and it is placed on 
the same footing as freedom of s==ch and liberty of the person. It is accordingly 
contended, with considerable -ce, that the decisions of the American courts and 
the observations contained th=rdin should be used with reserve in determining 
the rights of the parties under -he Constitution. 





1. 21 L.Ed. 394, 421 and 423. . 4. 32 L.Ed. 259 at 256. 
2. 24 L.Ed. 77 at go. 5. 41 L.Ed. 832. 
3. 28 L.Ed. 585 at 591. - 6. 71 L. Ed. 718. 
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Then again under the American Law, the doctrine is well established that 
while some trades could be carried o2 by the citizens as a matter of common law 
right there are others which could be carried on only if the State permits. This 
is called a franchise or a privilege ard it has an English origin. Under that law 
a franchise means a grant made by tke Sovereign in exercise of the Royal preroga- 
tive, which is thus defined ir. Halsbury’s Laws of England, Vol. 6, p. 443, paragraph 
BIL: 

“ The Royal prerogative mav be defined as being that pre-eminence which the Sovereign enjoys 
over and above all other persons by vii tue of -he common law, but out of its ordinary course, in right 
of his regal dignity, and comprehends all the special dignities, liberties, privileges, powers, and royal- 
ties allowed by the common law to the Crown of England.” 

At page 444 in paragraph 513 it is stated: 

“*Prerogatives however, connected witl the royal revenues, such as treasure trove, waifs, 
estrays, and the like may be granted out in th- form of franchises ir certain cases ” 
and with reference to the zrants of xranchise, the law is thus stated at page 580, 
paragraph 740: 

'  “ Certain franchises, whilst they remain in the hands of the Crown form part of the royal pre- 
rogative and do not exist as franchises until tLey have been grantcd out as such to the subject. Such 
are royal mines, waifs, wrecks, estrays, treasure troves, fines and foefeitures, royal fish and swans. 


These may be validly granted as franchises notwithstanding th= general rule which pre.ents the 
Crown from parting with its prerogatives ;” 


and again 


“ Other franchises again, mzy be granted not out of but hy virtue of the prerogative ; but until 

so granted they have no legal existence. Instance: are markets zad fairs, ferries, free fisheries, free 
chases, parks and warrens, pontage and murege, cozporations, counties, palatine, counties, corporate 
and the cinque ports.” 
Blackstone d:fines “ Franchise ” as “ royal privilege or branch of the King’s pre- 
rogative subsisting in the Lands of < subject’. (Blacktone 2. com. p. 37). The 
conception of a franchise is, therefore, bound up with that of the prerogatives 
of the Crown of England as recognised by the common law and by its very nature 
it can have no place either in Republican America orin India. But as a survival 
of the pre-independent days when the Crown of England had granted franchises 
in the American colonies the word “franchise ” continued to live on in the legal 
world in America but witk an altered complexion. In the Charles River Bridge v. 
The Warren Bridge’, the facts were tnat there was a legislative grant of the right 
to construct a bridge and collect tclls. Subsequently under a later legislation 
similar rights were conferred on a n2w company and the question arose whether 
this legislation was valid. The Court held that the grant of exclusive rights to 
the first company was in the nature >f a franchise and adopting rules of construc- 
tion applicable to franchises, it held -hat the second legislation was valid. Storey, 
J., dissented from this view and observed as follows : S 

“An attempt has, however, been mad= to put the case of legislative grants upon the same 

footing as royal grants, as to their construction ; upon some suppozed analogy between royal grants 
and legislative grants. Under our Republican forms of Government such a claim in favour of 
Royal prerogative is new and no authority has been cited which supports it. Our Legislatures 
neither have nor affect to have any royal prerogatives ;” and again “ the policy of the common law. 
which eave the Crown so many exclusive prvileges and extraorcinary claims, different from those 
of the subject, was founded in a good measure if rot altogether pon the divine right of Kings, or 
at least upon a sense of their exalted dign-ty anc. pre-eminence over all subjects and upon the 
notion that they are entitled to peculiar favour for the protection of their kingly rights and office. 
Parliamentary grants never enjoyed any such privileges.” 
But the view of the majorizy that monopcly rights conferred by statutes might be 
treated as in the nature of franchises came to be adopted as part of the American 
jurisprudence. Thus in New Orleans Gas Light Co., v. Louisiana Light and Heat Pro- 
ducing and Manufacturing Co.*, it was obse-ved as follows : 

“: The right to operate gas works and to illuminate a city, is zot an ancient or usual occupaticn 


of citizens generally. No one has the right te dig up the streets and carry on the business of lightirg 
the streets and the houses of the c:ty of New Crleans without the special authority from the Sovereign. 





I. 9 L.Ed. 773. 2. 29 L.Ed. 516. 
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It is a franchise belonging to the Stax: and in the exercise of police power the State could carry on the 
business itself or select one or several ==nts to do so.” 


Again in New Orleans Water Wazks Co. v. Rivers1, the Court observed, 


“ The restriction imposed by t:=contract upon the use by others than plaintiff of the public 
streets and ways, for such purposes is =ctone of which the appellee can complain. He was not thereby 
restrained of any freedom or liberty 2= had before.” ` 


In California v. Central Pacific © Co.?, Bradley, J., explains the connotation of the 
word “‘ franchise” in the folk~aäng terms : 


“ What is a franchise? . . - Under the English law Blackstone defines it as “a royal 
privilege, or branch of the King’s r-=mgative subsisting in the hands of a subject”. Generalized, 
and devested of the special form wlx=it assumes under a monarchial government based on feudal. 
traditions a franchise is a right, privi=== or power, of public concern, which ought not to be exercised 
by private individuals at their mere~al and pleasure but should be reserved for public control and 
administration either by the Governm=at directly or by public agents acting under such cunditions. 
and regulations as the Government sey impose as the public interest and for the public security. 
No private person can establish a puai highway, or a public ferry or railroad, or charge tolls for the 
use of the same without authority fro= the Legislature direct or derived. These are franchises.” 


In Frost v. Corporation Commissicz.cf the State of Oklahoma*, the question arose whether 
a corporation to which a mor>zolistic right to carry on business in a ginning fac- 
tory was granted by a statute <f Oklahoma had a right to restrain others from 
carrying on the same busines: In holding that it was a franchise and that the 
corporation had a right to esclide others, Sutherland, J., observed as follows : 
“ It follows that the right to ope=t a gin and to collect tolls therefor, as provided by the Okla- 
homa statute is not a mere license, but afranchise, granted by the State in consideration of the perfor- 
mance of a public service ; and as sue= constitutes a property right within the protection of the 14th 
endment.” 
After quoting the observations i: California v. The Central Pacific R. Go.?, extracted’ 
above he went on to observe 


“ And these are but illustration. + a more comprehensive list, from which it is difficult, upon: 
any conceivable gronnd to exclude — =«tton gin declared by statute to be a public utility engaged 
in a public business the operation of ~2=h is precluded without a permit from a State Governmental 
agency, and which is subject to the s=re authority as that exercised over transportation and trans-- 
mission companies in respect of rate, charges and regulations. Under these conditions to engage 
in the business is not a matter of cora right but a privilege, the exercise of which, except in virtue 
of a public grant, would be in derogefma of the State’s power. Such-a privilege, by every legitimate 
test, is a franchise.” ‘ 
Brandeis, J., dissented from th= cision but on the meaning of the word franchise 
he expressed himself in similat terms. He stated : 

“ It must also be borne in mind 2a a franchise to operate a public utility is not, like the general 
right to engage in a lawful business, part of the liberty of the citizen ; that it is a special privilege 
which does not belong to citizens gec=ally ; that the State may, in the exercise of its police power, 
make that a franchise or special priv== which at common law was a business open to all; that a 
special privilege is conferred by the St=t= upon selected persons ; that it is of the essence of a special’ 
privilege that the.franchise may be gred or withheld at the pleasure of the State ; that it may be 
granted to corporations only thus ec-_ocing all individuals ; and that Federal Constitution imposes. 
no limits upon the State’s discretion tis respect.” 


These authorities show th== under the American Law the State Legislatures. 
possess the power to grant mexcpoly rights in respect of any business treating it 
as franchise ; that while in Erscend that power is limited by the prerogatives of 
the Crown as determined by tae sommon law, it extends’ in America to whatever 
matter is declared by the Leg=eture to be proper subject of monopoly; that the 
right of a citizen to carry on sede is subject to the paramount authority of the 
Legislature to take it out of HŒ nands and make it a monopoly and that he has 
no such fundamental rights in z=spect of business as can be set up in opposition to. 
a franchise which may be grazed by State legislation. In India, there could be 
no franchise in ,the English se=:e. The American concept of a franchise is a 
development peculiar to that =--sprudence and that has not been adopted in the 
Indian Constitution. Article 33 (1) (g) does not make any distinction between: 
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common law trades which could be carried on by all persons and prerogative 
trades which could be carried on only under State grants. The right of a citizen 
to carry on any trade is subject only to the restrictiots such as would fall within 
the scope of Art. 19 (6). Even he Legislatures Have no power to curtail or 
abridge that right except to the exteat provided in Article 19 (6). By the First 
Amendment to the Constitation it is provided that n=thing in Article 19 (1) (g), 
“ shall affect the operation of any existing law in so far as it -slates to, or prevent the State from 
making any law relating to . . . . . ‘il) the carrying on by the State, or by a corporation 
owned or controlled by the State, of any trade, business, industry cr service, whether to the exclusion, 
‘complete or partial, of citizens >r otherwise.” 
This is a recognition that except to the 2xtent prov-ded in this amendment the 
Legislature has no power to create a monodoly or to tzke away the right of a citizen 
to carry on any trade. Ir this resp2ct the law under the Constitution is funda- 
mentally different from that laid dovn in the Americin decisions. 


Allied to this distinction trades which could be carried on by all and businesses 
which could be carried on only under Szate authorzation, and often mixed up 
with it, is another distinction which hes considerably afsected the course of American 
law relating to business. Under that law businssses are classified as those 
which are “private” and those which are “affected with public interest ”.. 
This distinction came to be made wich reference to the power of the State to con- 
trol business by legislation. It was held that while the Legislature had no power 
to control business which is private iz had a paramount power to control business 
which was “ affected with public interet.” The reason for this distinction is 
that the power to control Lusiness is part >f the police power of the State ; such a 
power could be exercised arily for reasons of public welfare and therefore it could 
be exercised only when the business is a€ected with public interest. In Munn v. 
People of Illinois!, the State Legisleture fixed the maximum rates which ware- 
housemen could charge for storing grains. The validity of this statute was attacked 
on the ground that the State had no -ight to interfere with the carrying on of busi- 
ness. It was held that the Legislature was competent zo control any business which 
had become “ affected with public :nterest ”. Waite, C.J., observed as follows - 


“ This brings us to inquiry as to the principles apon which ths power of regulation rests in order 
that we may determine what is within and -vhat without its operative effect. L.cking then to the 
common law from whence came the right whieh the Constitution protects, we find that.when private 
property is affected with a publc interest, it cecses to be juris private only. This was said by 
Lord Chief Justice Hale more than two Eundred years ago =m his treatise De Portibus Maris? 
and has been accepted without objection as an essential element in the law of property ever since. 
Property does become clothed wi-h a public consequence and affent the community at large. When, 
therefore, one devotes his property to a use ic which the public hzs an interest, he in effect, grants to 
the public an interest in that use, and must subm£ to be controled by the public for the common 
good, to the extent of the interest he has thus created. He may withdraw his grant by discontinuing 
the'use ; but, so long as he main-ains the use, he must submit to the control.” 

The correctness of the applicatior of tke observaticns of Lord Chief Justice Hale 
to business is open to question. Field, J.. in his dissenting judgment in that case 
pointed out that the passage in Lord Hale’s treatise referred to property which was 
held in public ownership or which hed been dedicated to the public and that busi- 
ness even regarded as property could in 20 sense be said to be dedicated to the 
public. Vide his observations at pagss g2 and 93. But the doctrine propounded 
in that case that business might, when affected wita public interest, become a 
legitimate subject of legislative control imposed in exerzise of police power became 
an accepted principle of American _urisprudence. After that decision whenever 
any dispute arose as to the validity of a law relating t> business the question came 
to be asked: “Is it one affected with public interest or is it a private business ?” 
On a question of this kind there was nacurally consderable room for difference 
of opinion and the law or. the subject was in a vague and uncertain condition. 
Thus in Lachener v. New York®, the business of bakery was held to be a private one. 
Banking business was held to be affected with public interest in Noble State Bank 
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v. Haskell}, and so was insurarc= business in German Alliance Co. v. Lewis?. Employ- 
ment agency business was at === time‘held to be private. Vide Adams v. Tanner®, 
and Ribnik v. Nobride*. But ih contrary view was upheld in Olson v. Nebraska’. 
The business of selling theat tickets was held to be private in Tyson v. Banton®, 
and so was the business of sale —t_gasoline in Lawrence v. St. Loussan Rancis R. Co.” In 
New State Ice Co. v. Liebmann”, -he question arose with reference to the business 
of selling ice. The majority > the Court held that (1) ‘‘ where the business was 
so charged with public use** as to justify the State control, then “ engagement 
in the business was a privileg= to be exercised only in virtue of public grant and 
not a common law right to Ee =xercised independently ” and the permit granted 
by the Government “ constitu=d a franchise ” and that (2) where a business was 
not so affected with public am=rest, any control thereof by the State législation 
would be unconstitutional an= < violation of liberty under the 14th Amendment. 
In Wolf Packing Co. v. Court G—ndustiial Relations®, Taft, C.J., classified businesses 
affected with public interest 31o three categories—those which were carried on 
under the authority of publizxrant of privileges; such as rail roads, common 
carrier and public utility ; c@rtain occupations regarded as exceptional such as 
those of keepers of inn, cabs zad grist mills ; and businesses which though not 
public at their inception mar == said to have become such by being devoted to 
public use. In New State Ise Zc v. Liebmann®, Brandies, J., remarked in his dis- 
senting judgment that, 


“ The notion of a distinct categ== of business affected with public interest employing property 
devoted to a public use rests upon E=wrical error.” i 


In Nebbia v. New York?°, the question arose whether a New York statute fixing the 
price at which milk should t= -sold was valid. It was contended that that trade 
could not be said to be affect-= with public interest on any of the accepted prin- 
ciples and that the legislatiox was, therefore, unconstitutional. In upholding 
the validity of the law the Œa- observed as follows : 


“Tt is clear that there is no clz-c class or category of businesses affected with public interest 
and the function of Courts in the æ>Acation of the 51b and 14th amendments is to determine in 
each case whether the circumstance: ~7ndicate the challenged regulation as a reasonable exertion of 
Governmental authority or condenx =< as arbitrary or discriminatory. The phrase affected with 
public interest can in the nature of xrgs mean no more than that an industry for adequate reason 
is subject to control for the public ga? : 


The result of this decisior ~as to abrogate the theory of a distinction between 
rivate trades and businesses =c-ected with public interest which had dominated 
the field of American law from the days of Munn v. People of Illinois+1, and to sub- 
ject all trades without differexce to state control in the exercise of police powers. 
The law as laid down in Nebb= v. New York®, is in agreement with that enunciated 
in Article 19 (1) (g) and 19 +S of the Constitution. In applying the older deci- 
sions of the American courts ure the observations occurring therein it should not 
be forgotten that they repressa: different strata of thought which prevailed at 
different stages in the evolutic-= pf the law and that some of them would now be 
considered obsolete even under that law. 


Turning to the Americar decisions on the right of citizens to carry on trans- 
port business on public paths, it will be observed that they present the same 
features which have been no=eed in decisions relating to the right to carry on 
business generally. Thus the- ay down that carrying on of transport business 
on public roads is a franchise tal not a common law right which could be claimed 
by all citizens, and a distinctt1 is also made between contract carriers or private 
taximen whose business is helc & be private and over which the State has no power 
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to legislate except to the extent of licensing; and common carriers whose business 
is affected with public interest and over whom, therefore, the State has large powers 
of control. In Packard v. Banton, tze law in question provided that operators 
of motor vehicles for hire should take out insurance policies to meet claims arising 
out of accidents. This legis ation wa: held to be valid and justified by the police 
power of the State. That would be so even under Article 19 (6) of the Consti- 
tution and therefore there is nothing in the decision itself which bears on the ques- 
tion now under consideraton but there are certain observations in the judgment 
on which the respondents rely. Sutherland, J., observed at page 608: 


“ The streets belong to the public and are primarily for the use of the public in the ordinary way. 
Their use for purposes of gain is special and e=traorcinary and generally at least may be prohibited 
or conditioned as the Legislature deems proper *? and again “ morecyer a distinction must be observed 
between the regulation of an activ.ty which may be 2ngaged in as z matter of right and one carried 
on ‘by Government sufferance or permission. In the latter case the power to exclude altogether 
generally includes the lesser power to conditim and nay justify a degree of regulation not admissible 
in the former ”, 


These observations were approves by Holmes, J., in Frost v. Railroad Commis- 
sion?. Again in Stephenson v. Binford?, Sutherland, J., observed : 


“It is a well established law that the highways of zhe State are public property ; that their primary 
and preferred use is for private purposes ; anc that their use for pu=poses of gain is special and extra- 
ordinary which generally at least the Legislata-e maz prohibit or candition as it sees fit? 


and again after quoting certzin observations from Atkins v. Cansas4, he continued : 


“Tt may be said likewise that it belongs t= the S-ate as master in its own house ” to prescribe the 
terms upon which persons will be permitted to contract in respect of the use of the public highways 
for purposes of gain.” i 
Apart from considerations arising from State ownership of public streets which: 
will be adverted to presently the views expressed in Packard v. Banton!, and Stephen- 
son v. Binford®, are based an the doc-rine of franchise which for reasons already 
given must be held to be inconsistent with the provisions of the Constitution. 


The distinction between private business and business affected with public 
interest resulted in its application to this branch of law in a distinction being made 
between the business of contract carrers and that. of common carriers. The busi- 
ness of taxi owners of carrying passengers or goods under particular contracts 
was held to be private and therefore not subject to legislative control except to: 
the extent of licensing regulation. Vide Michigan Publis Utilities Co. v. Duke®, Frost 
v. Railroad Commission®, and Smith v. Cchoon€. In contrast to contract carriers stood: 
common carriers who were under an obligation to carry all passengers or goods 
and over whom the Legislature had plenary powers of control. The question arose 
frequently in connection with laws which required thaz a certificate of public con- 
venience and necessity should 'be obtained before vehicles could be put on public 
roads. Such requirements were held to be valid with reference to common’ 
carriers. Vide Bradley v. Public Utilization 70.7, and Stanley v. Public Utilities Com- 
mission’. But in respect of a contrac: carrier it was held in Smith v. Cahoon®, that 
such regulations were unconstitutional as mounting to a prohibition of a consti- 
tutionally protected right. Under the Constitution of India both the contract 
carriers and common carriers would sand -n the same position ; both of them will 
have a right to carry on the business under Article rg (1) (g) and both of them: 
are liable to be controlled by appropriate regulations under Article 19 (6). 


It is now necessary to examine tae contentions of Mr, M. K. Nambiar, that 
as the public pathways vest in the St=te ard as the only rights of the citizens over 
them are to pass and re-pass, the =tate as their owner has a right to control 
their use in such manner as they decde and that no citizen can claim a right to. 


ee, 
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carry on business there excest to the-extent that the Government might permit. - 


He relied on the following passage in Halsbury’s Laws of England, Vol. 16, page 
238 and paragraph 288 : ' 3 


The right of the public isa raht ‘ te pass and repass along’ a highway for the purpose of legiti+ 
mate travel, ‘ not to be on it °’, excep so far as their presence ‘is attributable to a reasonable and proper 
user of the highway as such. A perscn who is found using the highway for other prrposes must be 


$ _ «presumed to have gone there for sech purposes and not with a legitimate object; and as against’ 


the owner of the soil he is to be treated as trespasser.” 


- In England, the right-of citizens to use the public pathways have their origin in 


Feudal times when extensive estates were held in fee simple by Lords of the 


‘Manors. Highways connecting towns lay to a large extent through these, estates, = 
4 


and citizens had nécessarily io pass through them in going from town to town. . 


If a way lead to a market and were a way for all travellers and did communicate 
with a great road, etc., it is a “highway” (Austin’s case). “The common, 
definition of a highway that is given in the text books of authority is that it is a 
way leading from one marke= town or inhabited place to another inhabited place 
which is common to all the Queen’s subjects”? (per Lord Coleridge, L.J., in Bailey 
v. Jemieson?. In such a cae the law inferred a dedication of the pathway by 
the owners for user by the public but the extent of this user was limited to passing 
and re-passing on the road. “The property is in the owner of the soil sibject 
‘to an easement for the benefit of the public” (per Heath, J., in Dovaston v. Payne?. 
Lord, Cairns considered that the right of the public was not in the nature of an 
easement but that it was “a dedication to the public of the-occupation of the sur- 
face of the land for all purposes of passing and re-passing ”. Rangeley v. Midland 
Rail Co.4,. But whatever view be taken of the rights of the public they were limited 
to passing and re-passing ard any excessive user was held to constitute trespass 
on the property rights of the person who owned the lands on either side of the 
road. ‘ 


“ If a man uses a land over wh=h there is a right of way for any purpose lawful or unlawful other ` 


than that of passing and re-passing-he is a trespasser.” 


So observed Crompton, J., ic R. v. Pratt®, In Harrison v. Duke of Rutland*, Lord - 


Justice Lopes observed : 


, “Ifa person uses the soil of the highway for any purpose other than that in respect of which the 
dedication was made and the easement acquired he is a trespasser. The easement acquired by the 
public is a right to pass and repassat their pleasure for the purpose of legitimate travel, and the 
use of the soil for any other purpose whether lawful or unlawful is an infringement of the rights of the 
-owner of the soil, who has, subject to this easement, precisely the same estate in the soil as he had 
previously eee easement being acquired by the public.” . ; 


Vide also Hitchman v. Maisey”. - Reliance was also placed on the decision in 


Abingdon Rural Gouncil v. City af Oxford Electric Tramways, Ld.8, for the position that 
the-user of the public streets by motor omnibuses on country roads was an extra- 


ordinary traffic. 


: In answer to this contercion, the learned advocates for the petitioners quoted 
the following passage from Helsbury’s Laws of England, Vol. 16, p. 185, paragraph 
214s ' i ° 

“+ * A right of passage once acquied will extend to more modern forms of traffic reasonably similar 
to those for. which highways were <riginally dedicated, so long as they do not impose a substantially 
greater burden on the owner of thesoil nor substantially inconvenience persons exercising the right 
of passage in the manner originall- contemplated.” ir Se 

It is argued that as the publi=z pathways were being used in this country for travel 
by jutkas and stage coaches from time out of mind it would be a legitimate 
user to travel by stage carriages over them. But there is an even more complete 
answer to, this contention of zhe respondents. The law of England with reference 
to rights of the public to use highways is based on a theory which was never part 


t. 1 Vent. 189 : 86 E.R. 128.. ` 5.- (1855) 4 El. & Rl. 860: 119 E.R. 319, 
2. (1876) 1 C.P.D. 329 at 332. 6. (1893) 1 Q.B. 142. < art & “ 
3. (1795) 2 Hy. Bl. 527: 7. (1900) : Q.B. 752. 
4. (1867) L.R. 3 Ch. 310. _ g 8. (1917) 2 K.B. 319. 


8 . 
JI): C. S. S. MOTOR ŠERVIOZ iW. ‘STATE-OF MADRAS (Ventatarama Aiyar, F.). 995 


‘ of the law of this country. As :already. `; mentioned {he ‘highways‘in England 
lay to a large extent through private exates:and.a right by the.public to use them 
was based on an inference zhat the awner had dedicated them to public user ; 
the.extent of the dedication was determinec by the user and, subject to such dedi- 
cation the pathways ‘continued to be the private property of the owner. This 
theory, therefore, has a feudalistic origin and has a historical background which 
is peculiar in England. In this country the Crown has always been the owner 
of all highways, which were referred to as, Raja marges. ‘The common law of 
this country did not recognise the doctrine well established in Great Britain that 

«+. “the soil of public highways is presumzd to be in the co-t2rminous proprietors and that ifa ` 
public highway is established by usage over tk= land of another the soil.is still his with all his former 
Tights subject to the public servitude which he has su=fered to be es-ablished ” 
per Lord Campbell in Géelbraith v. Armosr1. It, wes never the common law 
of India that a citizen owned any public highways in private ownership subject 
to a right in the public in the nature of easements or,z right of occupation of sur- 
face. The pathways vested solely in the Crown and restrictions on the rights 
.of the public to use them based 'on the theory of private ownership of the soil-in the 
‘streets would be foreign to Indian <urisprudence. Im :Municipal Commissioners v. 
Sarangapani Mudaliar®, a Berch of thiz Cou-t observed as follows : 

“ The English maxim once a highway always a aighway-is based on the theory that the property 
in a highway is.in the owner of tie soil subject to an easement n favour of the public. In the 
case before us this legal fiction peculiar to English law cannot arse for there is no question of any 

. easement whatever. The street itself and the soil thereof is ves-ed in the municipality -in trust for 
the public so that there is no quest.on of dominant er servient heritage.” ee a 
-It is true that Bashyam Aiyangar, J.. expréssed a dissent from these observations. 
{Vide Sundaram Aiyar v. Municipal Gourzil, Madura.) But the question there was with 
reference to the rights of the Municipality over streets which had vested in it under 
the Madras District Municipalities Act and not with reference to the rights of the - 
‘Government as against a citizen. Indeed the decisioc was that the vesting under 
‘the Act was only of certain right ovez streets qua streets and not of the soil 
*which continued to be vest2d in the Government. Ir Basweswara Swami v. Bellary 
Municipal Council4, Sadasiva Aiyar, J., after referring to the differing views expressed 
än Municipal Commissioners v. Sarangaf2ni Mudaliar® anc Sundaram Aiyar v. Municipal 
“Council of Madura®, observed as follows : i iy S ' 

_ “With greatest deference I might be permitted to express some regret that the complications 
“known to English law were thus introduced into this presidency through this judgment of Bashyam 
-Aiyangar, J. The result has been, as pointed’ out by that very learned Judge himself that there 
sprang up a sort of divided ownership betw=n the municipal co.ncil and the Secretary of State,” 
There has been considerabl= discussicn in the Indian Courts as to the extent of the 
‘rights which a Municipality has wken the streets are vested in it under statutes 
‘like the District Municipalities Act kat no doubt was svér expressed on the extent 
‘of the rights of the Government its=If over the streecs. “Two decisions which at 
first sight might seem to strike a diferent note, may be noticed. In Nihal Chand 

iv. Azmat Ali Khan*®, a certain Municipality zook over lands, in a Zamindari for form- 
ing a road and’subsequently abandoned a portion of it. The question arose whether 
“the zamindars could lay claim to tks portion. In holding they were entitled to 
-it the Court observed : ve pte = 
x ' “Land was either highway or waste lznd adjoining it and there is a presumption that such 
“land belongs tu the owners of the soil of the adjoiring land.” < ' : 
„Here the land out of which the road was formed was not property which had vested 
sin the Crown but private property Delonzing to zamindars. In Naraharsingji y. 
“Secretary of State, the above observations ¿n Nihal Chendw. Azmat Ali Khan’, were 
‘quoted and it was held thatthe coad_must_be_présumed_to_belong to the adjoining 
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proprietors but that again war a case of an estate which had been ‘settled on the ` 

representatives of a Royal House under a sannad. The entire estate belonged to- 

the Sannadholder. 


The true position then is that all public streets and roads vest in the State 
but that the State holds them as trustees on behalf of the public. The members. 
of the public are entitled as beneficiaries to use them as a matter of right and this. 
right is limited only by the similar rights possessed by every other citizen to use: 
the ‘pathways. The State as trustees on behalf of the public is entitled to impose- 
all such limitations on the =heracter and extent of the user as may be requisite 
_ for protecting the rights of tae public generally. Thus the nature of the road may . 

be such that it may not be < itable for heavy traffic and it will be within the com- 
petence of the Legislature ta lmit the use of the streets to vehicles which do not 
‘exceed specified size or weigat Such regulations have been held to be valid as 
within the police power of tae State in America. (Vide Morris v. Duby}, Sproles v. 
Binford? and South Caroline =ta@e v. Barnwell Brothers*.) For the same reason -the- 
State might even prohibit the running of transport buses and lorries on particular 
streets or roads if such runr-nz would interfere with the rights of pedestrians to- 
pass and repass as it might = tne street is narrow or conjested but subject to such: 
limitations the right of a c-izen to carry on business in transport vehicles on. 
public pathways cannot be denied to him on the ground that the State owns the 
highways. 


Mr. M. K. Nambiar ak relied on the following observations of Horwill, J.,. 
in President, District Board, Kiznc v. Lakshmiah', 

“I doubt whether'at any tim= motor vehicle has had an unrestricted common law right to use 
the highway. - However, assuming: żh-t such a right did at one time exist or must be presumed to 
have existed from the mere fact the motor bus is‘a vehicle that runs along roads, it seems clear to me 
that that right was taken away byb- Local Boards Act.” 

These observations do not nezative the existence of the right to ply buses but suggest 
that it is liable to be contrcled. The decision in Abinden Rural Council v. City of 
. Oxford Electric Tramways, Lid.*, was one on a special statute and does not lay down 
any principle. of general appication. In Ambaprasad v. Fugalkishore®, it was held. 
that the right of the public to pass and re-pass along public highways included 
the right to ply lorries for hize. This decision is also an authority against the con-- 
tention of the respondents tl=t the citizen has-no right to use public pathways for- 
` .purposes of gain. There ar= chservations in the American Courts in support of 
the view. that citizens have ao right to use public pathways for purpose of gain, 
but then contract carriers wee also using public pathways for purposes of gain and: 
it was held in Atkin v. Canscs’,. that they were entitled to carry on trade without 
being compellable to take orz a certificate of public convenience and necessity as. 
a condition of carrying on the business. In Motilal v. Uttar Pradesh Government®,. 
one of the questions discussed >y the Full Bench was whether members of the public 
had a right to ply passenger bases on public roads. The opinion was‘expressed 
that such a right was within Article 19 (1) (g) and subject to the limitations in Article 
19 (6), vide paragraphs 55, £3, 98, 177 and 367. In Lokanatha Misra y. State of” 
Orissa®, it was held by a Bench ef the Orissa High Court that plying of motor vehi- 
cles for hire on public roads 5 a business within the meaning of Article 19 (1) (g). 
(Vide paragraph 8 of the judgment.) An important decision bearing on this question 
is the one reported in Rashid “ured v. Municipal Board, Kairana°. There the Supreme- 
Court held that the refusal br a Municipality to grant a licence to a citizen to carry- 
on the business as a wholesal= vegetable merchant in a market, a monopoly in that. 
business having been already. granted to another, was an infringement of his right 
to carry on trade under Artice £9 (1) (g) and that it was not saved by Article 19 (6)... 
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There the business by its very nature zould be carried on only in a public place 
and it was to be carried on for gain, as indeed all businesses must be. The right 
of a citizen to carry on business in motor transport on public streets cannot in law 
be different from his right to sell vegetables in a public market and on the principle 
of the decision in Rashid Ahmed v. Muaicipa Board, Kairana}, it must be held to be 


equally within the protection of Article 19 (1) (g)- 


The above conclusion ‘eads on to a consideration of the second group 
of questions. If the petitioners have a -ight to carry on business in motor transport 
on public pathways and tha: is a right guaranteed und2r Article 19 (1) (g) then 
the validity of the impugned sections of the Motor Vehicles Act must be determined 
with reference to the requirements of Article 19 (6). They will be valid only if 
they are reasonable restrictions imposed in tne interests cf the public. 


Section 42 is attacked cn the ground that it prohibits the carrying on of the 
business unless a permit is obtained. I: is argued that the exercise of a fundamental 
right cannot be made to depend upon the discretion of ar. administrative authority ; 
nor could previous restraint be imposed on it. Reliance is placed on Lovell v. 
Griffin?, Hague v. Committee of Industrial Organisation’, Schneider v. Irvington® and 
Largent v. Texas’. In Ramakitshnayya V- President, District Board, Nellore®, this, Court 
referring to the above decisicns observed as Follows : 

“ It is well established that tke exercise œ any of the fundamental rights like the right of free 

speech, right of freedom of religion or right of freedom of association cannot be made subject to the 
discretionary control of an administ-ative or executive authority which can grant or withhold permission 
to exercise such right at its discre-ion. It is cqually well established that there cannot be any res- 
triction on the exercise of such a right which consists in a previovs restraint on such exercise and 
which is in the nature of administrative censorship.” : 
The question then is whether section 42 is bad as offending the above principles ? 
It is necessary in this connection to Lear ia mind the distinction between permit 
and licence. The law might confer on an administrative authority an absolute 
discretion to grant or withhold permits for carrying on business or it may empower 
it to issue licence to the applicants imDosing appropriate conditions for the conduct. 
of business. The word “permit” mzy appropriately be used for the former and. 
the word “ licence ” for the latter. While it is well established that a permit system: 
is unconstitutional in so far as it relates to the exercise of fundamental rights, it is 
equally well settled that a system of lizensirg which has for its object the regulation. 
of trades is not repugnant to Article 19 (1) (g). Such regulations have been sus- 
tained in America as a proper exercise of the police power and under the Constitution. 
they will be upheld as falling within the scope of Article 19 (6). 


Bearing in mind these principles it is necessary to examine the relevant provi- 
sions of the Act for determining wheth=r what is prescribed is a permit or is a licence. 
Section 47 enacts provisions by whick the Regional Transport Authority has to be 
guided in the grant of permits. Seccion &g provides that reasons are to be given 
în case of refusal. Under section 60 there is an appeal against the decision of the 
Regional Transport Authority to tae Central Road Traffic Board. Thus the: 
proceedings are judicial in character. No arbitrary power is conferred on the 
executive authority to grant or refuse permit at its own discretion. It is, there- 
fore, in substance not a permit but z licence. Nor is thére any force in the con-- 
tention that section 42 imposes previcus re-traint on the exercise of a Constitutional 
right and is, therefore, invalid. ‘As observed in the decision in Ananthakrishna v.. 
State of Madras’, the theory of previcus restraint which was evolved with reference: 
to freedom of person and freedom cf spe2ch_ cannot operate with the same force 
with reference to the freedom of trade or profession ani that reasonable conditions. 
forming part of licensing -egulations cannot be held to be repugnant to: Article 
19 (1) (g). (Vide pages 150 and 132.) fection 42 must accordingly be held to 


be valid. ' 
1. (1950) S8.C.J. 324 (S.C.). 5. 87 L.Ed. 873. 
2. 8a L. Ed. 949. 6. (1952) 1 M.L.J. 38. a 
3. 83 L.Ed. 1423. : “9, (1952) 1 M.L.J. 208 : 64 L.W. 114. 
4. 84 L.Ed. 155. Lt : 
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Coming next to section 23-A it is argued that it confers on the Provincial Govern: 
ments wide and unlimited pcwe2rs to issue all such orders and directions of a general 
character as it may consider necessary, that the transport authorities are bound 
under that section to give effct to such orders and directions ; that there is nothing 
‘to prevent the Government fom even issuing directions with reference to the judicial 
functions which those authcrities have to discharge under the Act ; that it could 
not be expected that such Ji-ections would be disregarded by those authorities 
and that in practice the prav-sions of section 47 could be evaded. Reference is 
also made to the fact that this zection was introduced for nullifying the effect of the 
decision in Sri Rama Vilas Sevæe, Lid. v. Road Traffic Board, Madras1, where it was 
‘held that the transport autacvities had failed in the discharge of their judicial 
function in meekly giving efc- to an order of the Government which was opposed - 
to the provisions of the Act. Section 43-A appears to be intended to clothe the 
Government with authority -o issue directions of an administrative character and 
in that view it would be valid. No specific order or direction of the Government 
is attacked in these proceedings as invalid and the discussion is largely academic. 
The section must itself be keld to be valid though particular orders passed there- 
‘under might be open to ckalenge as unconstitutional. 


Sections 47 (1) and 48 (c) and 48 (6).—These sections are among the most 
‘important in the Motor Veh=les Act. They provide (1) that the Regional Trans- 
port Authority should, before granting or refusing a permit, have regard to the several 
‘matters mentioned in sectior 47 (1), (2) that it should fix the number of vehicles 
to be put on the road [48 (a)] and (3) grant the permit to a particular stage carriage 
{48 (b)]. Many of these prov-sions have come in for considerable criticism and 
before dealing with the secticn: clause by clause it will be convenient to consider 
on principle the questions in dizpute. f 


(1) Can the Transport authorities take into account the condition of the 
road in granting or refusing the permit for a stage carriage or limiting 
its number on a particulaz route? Conservation of roads is a matter of 
general public interest and hey have to be well maintained not merely for 
purposes of motor traffic but ako for other vehicular traffic and to enable pedes- 
‘trians to pass and re-pass saly and comfortably and their maintenance involves 
considerable expenditure of public funds. A regulation of motor traffic with 
the object of conserving the meds must be upheld as protected by Article 19 (6). 
‘The following observations of Holmes, J., in Frost v. Railroad Commission? may in 
this connection be usefully qucted : Zs 
-~ “Ifa State speaking through its Legislature should think that in order to make its highways 
most useful, the business traffic upaa chem must be controlled. I suppose that none would doubt 
that it constitutionally could, as I psesame most states or cities do exercise some such control, The 
‘only question is how far can it go. see nothing to prevent its going to the point of requiring a licence 
and bringing the whole businéss uncer the control of railroad commission so far as to determine the 


number, character and conduct of tranzportation companies and so to prevent the streets from being 
made useless and dangerous by the rumber and lawlessness of those who seek to use them,” 


` (2) Can the transport acthorities take into account the nature of the locality 
before deciding whether the ase of transport:vehicles could be permitted there ? 
It is in the interests of the publi that where the streets are narrow or the locality 
is congested that there should tæ a restriction on the running of motor transport 
vehicles in that area. In Bradey-v. Public Utilisation Company®, a certificate of „public 
convenience and necessity was refused on the ground that the 
“ proposed service would create-ard amount to an excessive hazard `to the safety and security 
of the travelling public and the propery upon such a highway.”’.. 
In upholding the refusal as a proper exercise of police power Brandies, J., observed 
at page 1056: : l - 
“The purpose of the-denial wasto promote- safety-and. the test employed was congestion of the 
highway.” 21 a : 
1. -.(1948) 1 MLJ. 85: 6. 0. a 3. 77 L. Ed. 1052. - 
2.°7 . 
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That would also be the position under Article 19 (6). a ae 

' (3) Can the transport authorities take into account the adequacy of the 
existing services? Can they say that there is. no -need for extending: the existing 
services ? -In America the Statutes provide Hr a certificate of public necessity and: 
convenience being obtained before permits are issued. But under Article 19 (6): 
the‘only relevant consideration would be whether the grant is in the interests of the 
public. It will not be a prop2r ground to re-use a permit on the ground that there, 
is no need for extension of service. Mr. K. V. Venkatasubramania Iyer the learned, 

‘ advocate for the petitioners ’cited a number of American authorities in which it 
was held: that -while transport authorities might proper-y refuse to grant permits , 
on account of the condition o? the roads they may. not dc so merely on the ground: 
that existing service is adequate and competition would be uneconomic. In Buck 
v. Kay Kendall}, a certificate of public necessity and canvenience was refused on. 
the ground that the locality was “ already teing adequately served by the holder 
of a certificate ”. In holding that the refusal to issue a certificate on this ground. 
was unconstitutional, Brandizs, J., distnguished. the cases in which it had been. 
refused on the ground of conservation o? roads and observed : ` 

“ The provision here in questicn is of a diferent character. Its primary purpose is not a-regu- 
lation with a view to safety or conservation cf higtways but the prohibition of competition. It 
determines not the manner of the use but the persons Fy whom the highways may he used.” 3 
In Bush and Sons v. Maloi?, it was held that the refusal of 2 certificate on the ground: 
that the existing lines of transportatior. would be prejudiced was improper as its. . 
object was not the protection of highways but the protection of persons engaged in 
business. In Frost v. Railroad Commissian®, tnis distinction was again emphasised, 
Sutherland, J., observing as follows : l Ss 

“ It is very clear that the Act as thus appHed is in no real sense a regulation of the use of the 
public highways. It is a regulation of the business of those who are engaged in using them. Its. 
primary purpose evidently is to protect the business df those who are common carriers, in fact by . 
controlling competitive conditions. Protection or conservation of tie highways is not involved.” : 
It may ‘be said with reference to this class of casés that they are decisions on the’ 
commerce clause and that what was decided was that inter-state commerce as dis- 
tinguished fram regulation of highways was not within. the: legislative competence: 
of the State but the principles enunciaced therein are in accordance with the law 
as enacted in Article 19 (6). ‘Under thæ provision what Fas to be decided is whether’ 
the grant is for the benefit of the public and not whether it is injurious to the interests’ 
of the existing operators. i ae 

(4) Can transport authorities taxe into consideration that the existing 
operators are running other services which are not remunerative and ‘can they. 
grant permits to them with a view to compensate them for these unremunerative 
services? This will be clearly opposed to Article 19 (6) under which the restriction 
imposed must be in the interests of the public and not in the interests of particular 
individuals. : , > 3 

(5) Is the power conferred by section 48 (b) of the Motor Vehicles Act on the: 
Regional Transport Authority to grart permit to a particular stage carriage or 
particular service of stage carriage valid? Can the transport authorities refuse: 
to grant permit altogether to any appicant? It is argued that Article 19 (6) is: 
intended only, to cover restrictions which ar2 of a regulatory character but that a - 
power to regulate does not carry with =t the power to prohibit and that refusal to- 
grant permits is not a reasonable restriction on the exercise of the right to carry: 
on trade but an unconstitutional denial of it. Reliance was placed on. the, decision: 
of the Supreme ‘Court in Chintaman Reo v. The State of Madhya Pradesh*, where a 
Statute prohibiting the usé of labour fcr beedi business during agricultural seasons. . 
was held to be bad as not warranted by Article 19 (€).. It was further argued” 
that the effect of section 48: (a) and (č) was to- enable the Government to confer, 
monopoly rights on one or more perscns to the exclusion of others and that such: 
monopoly could” ist’ be “sustained~ under Article: 19 (6). Reliance was placed 
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on the decision in Rashid Akre v. Municipal Board, Kairanat, where a grant of mono- 
poly right for carrying on basness as wholesale merchants was held to be an un- 
reasonable restriction on the rights of other citizens to carry on business. Reference 
was also made to the authorities under the commerce clause of the Australian 
Constitution wherein it had been held that a power to regulate did not include the 
power to prohibit and that me right of “ free” trade under section 92 was violated 
by laws conferring monopolr rights. In Milk Board v. Metropolitan Cream Pty.,” 
Lid.*, Latham, C.J., observad as follows : 

. “ One proposition which I r=ga-d as established is that simple legislative prohibition federal or 

state as distinct from regulation =f mter-state trade and commerce is invalid..... Such a law 
does not regulate such trade, it merely prevents it.” 
(Vide also Gratwick v. John-en?.) In Australian National Airways v. The Common- 
wealth’, the learned Chief Jeste further observed that the exclusion of competition 
is not a system of regulatio= znd is a violation of section 92. These observations 
were quoted with appfoval by the Judicial Committee in Commonwealth of Australia 
v. Bank of New South Wala- (Vide also the observation of Lord Bavey in 
Municipal Corporation of City of Toronto v. Virgo’). 

The soundness of these contentions in general has not been disputed but it is 
argued that in judging of the rezsonableness of restriction under Article 19 (6) regard 
must be had to the nature of the business, and the conditions prevailing in that 
trade; that these factors must differ from trade to trade and no hard and fast 
rules capable of application tc all trades can be laid down. It cannot be denied 
that the State has the pow=r to prohibit trades which are illegal or immoral or 
injurious to the health and welfare of the public. Laws prohibiting trades in 
noxious or dangerous gocds. or gambling or trafficking in women cannot be 
held to be illegal as enacting a Srohibition and not a mere regulation. The nature 
of the business is, therefore, an important element in deciding on the reasonableness 
of the restrictions. It has Ezen already mentioned that while a citizen has a right 
to carry on the business of nmr transport on public pathways, the latter however 
are owned and held by the £-a-e as trustees on behalf of the public ; that the rights 
of a citizen to use the stree= zre limited by similar rights possessed by the other 
citizens and that it would be within the power of the State as such trustees to limit 
the number of transports th=t sould run on the road and to even totally prohibit 
its running. Elimination ari =xclusion are inherent in the nature of this business 
and it would hardly be prœe to apply to such a business principles applicable 
to trades which all could ca=y Nor can the provisions of the Act be attacked on 
the ground that they create = monopoly. Properly speaking there can be a mono- 
poly only when a trade which could be carried on by all persons is entrusted by law 
to one or more persons to the exclusion of the general public. Such, however, 
is not the case with the busmess of the motor transport. Even with reference to 
trades in which it could properly be said that there is a monopoly the following 
observations of Lord Porter & Commonwealth of Australia v. Bank of New South Wales®, 
may be quoted : 

'_ Yet about this as about eve-~ cther proposition in this field a reservation must be made. For 
their Lordships do not intend to lex iz down that in no circumstances would exclusion of competition 
so as to create a monopoly either im a State or Commonwealth agency or in some other body be 
justified. Every case must be jucsec on its own facts and in its own setting of time and circum- 
‘stances and it may be that in rega t> economic activities and at some stage of social development 
it might be maintained that prohditon with a view to state monopoly was the only practical and 
reasonable manner of regulation ard taat inter-state trade, commerce and intercourse thus prohibited 
and thus monopolised remained acsccutely free.” 

A more difficult questior is. when the number of vehicles is limited under section 
48 (a) and there are several zppricants for the permit, how is the choice to be made ? 
‘The Act contains no provisicns-relating to this question. The provisions of section 
47 (1) do not cover this aspect. It is argued that as‘ no criteria are laid down in 
the Act for making a selecttm among the numerous applicants the power to grant 
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permits becomes arbitrary and vague and’:s, therefore, void. Reliance is placed 
on the decision in Yick v. Hepkins1, bat as already mentioned under the Act the 
transport authorities are acting judiciaily aad not admmistratively in granting or 
refusing to grant permits. Section 47 (17 mentions the matters by which the 
transport authorities are to be guided in disposing of the applications ; section 57 (7) 
provides that the authority must give reasons in case of refusal and-under section 64 
his order is appealable. In Sri Rama Vilas S»rvice, Ltd. v. Road Traffic Board, Madras®, 
these proceedings were held to be judicial and therefors, the provisions of the Act 
are not open to the objection which was upheld in Y2ck v. Hopkins}. The only 
‘consequence that results from the absence’of criteria in the Act itself is that the. 
validity of every one of the orders wil have to be determined on its own merits 
and on a consideration whezher it satisfies the requirements of Article 19 (6) ; that 
is to say, whether it is reasonable and mad='in the interests of the public. 


It will be convenient at this stag to consider the objections of the petitioners 
based on Article 14. Thei> contention is that as there are no criteria laid down 
in the Act for making a selection among the applicants, there is scope fer arbitrary 
exercise of power and that it is, there‘ore, -epugnant to the provisions of Article 14 
of the Constitution. A perusal of the several orders shows unmistakably that the. 
transport authorities were often guided by the interests of the public and that even 
when the grounds assigned for the g-ant or refusal of a permit were not personal, 
there was no fixity in the principles adopted and no uciformity in their application. 
To take a question very much debated, is ta qualification for the grant of a permit 
that the applicant holds a number of permits already or is it a disqualification ? 
One view is that persons who run a number of buses will have considerable experience 
and command convenienc2 beyond the means of a single permit-holder such as 
owning a workshop for effecting repairs : that they will be in a position to send 
substituted buses in case there is a breazdown of the stage carriage on the way. 
Tt is, therefore, contended that from the paint of view of the public good which should 
be the only guiding consideration, 2 flee: owner, as ke has been called, should be 
preferred to stray operators. On the oher hand, it is contended that to adopt 
this principle would be hard on the new entrants and will tend to create a mono- 
poly which, it is argued, is not in the icterests of the public. It is also argued 
that new entrants are likely to devcte grzater attention to the work while the fleet 
owners might develop ar. attitude of irdifference ta the public needs. This is 
typical of several other questions over which conflictirg views have been advanced, 
it being claimed by the adherent cf each view that its adoption would be in the 
best interests of the public. The position with reference to this class of contentions 
is that it is for the State to decide on cuestions of policy as to which among the 
several competing principles would serve best the interests of the public and when 
once a decision has beer. taken by the Government it is not the province of the 
Court to go into the question of the comparative scundness of one point of view 
rather than the other. That is a matter on which the State is entitled to come 
to its own conchision and the jurisdi=tion of the Court is limited to examining whether 
the viewpoint adopted Eas relation to the purpose which it is intended to serve 
and if it has, then the Court would be Icath to interfere with the principles actually 
adopted on the ground that a di-ferert principle would be more advantageous. 
In Railroad Commission v. Rowen ard Nichols Oil Co.*, dealing with the limits of the 
Court’s jurisdiction to interfere with tae rules adopted by the State Commission 
Frankfurter, J., observed as follows : 


“A controversy like this always cal’ for 2 fresh reminder that the Courts must not substitute 
dheir notions of expediency and fairness fr these which have guided the agencies to whom the for- 
mulation and execution of the policy have beer entrusted.” 

The same principle wes adopted in Zecretary of &griculiure v. Central Road Refining 
Go.4, where the Gourt declined to interfere with the decisions of special tribunals 
based on well-defined Frinciples. 
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But whatever'prinċiples be adòpted’as criteria for making the selection among 
the applicants it is necessary that they should be applied uniformly and without 
, differentiation as if they had keen enacted as part of the statute. This does not; 
however, prevent the State from altering its rules from time:to time when as a 
result of experience it discovers that they require to be altered in the interests of the 
public. But what is necessary -s that at any given time there must be one set of 
rules and regulations governiag the disposal of all the applications. In W.P. No. 
615 of 1951, it is alleged in paragraph 6 (g) of: the affidavit in support of the 
petition that while the rule ‘against the fleet owners being granted permits was. 
applied by the Central Road Traffic Board against the petitioner in its order, dated 
toth August, 1951, the self-same body adopted a different rule in respect of permit 
granted .on 7th August, 1951 amd a permit granted on 23rd January, 1951.. This. 
would be clearly illegal and opposed to Article 14. There should-not be two. 
ifferent and opposing principles both in operation at the same time, one being 

applied to one applicant and the other to the other.. S| i i 


g2, 


` Rules should be observed not ad hoc with reference to particular applicants. 
but generally with reference to all applicants. There should be a Government. 
of laws and not of men. ` 


In the light of these discussions the validity of the provisions of section 47 (1): 
and section 48 (a) and (b) can row be considered.. In section 47 (1), clauses: {a),. 
(6), (d) and (f) are valid, as being in the interests of the public ; and clause (e) 
is invalid as being not in the irtesests of the public but of the permit-holder. With 
reference to section 47 (1) (e) acequacy of extension of service can be taken into 
account only in so far as it is in the interests of the public. The factor to be consi- 
dered is not whether the existing operators will suffer by competition but whether 
extension of service will be in the interests of the public. Therefore, section 47 (1) 
(c) will not be legal in so far zs it provides that the effect of the service proposed: 
upon the existing service should te taken into: account. 


- _ Section 48 (a).—-One contenton that has been advanced with reference to 

this provision is that it is erroreoas in principle to fix before hand'the number of 
vehicles that can be put on a route. It is argued that the roads should in the first 
instance be laid open generally to bus traffic as an experimental measure ; that all 

persons who would run stage czrrzages should be free to do so and that.as a result 

of experience the requisite numer should be determined. But, on the other hand; 
to fix the number before hand œ a consideration of the conditions of the road and 

the needs of the public is less likely to be open to attack on the ground of unfairness: 
or discrimination, and moreover -ti: not in the interests of the public that there should 

be “ lawlessness ” on the roads even temporarily. Further the authorities have 
the power to revise at any time th: number of vehicles that could be permitted to 

run on the roads and the procedure prescribed by section 48 (a) must, therefore, be 
held to be in the interests-of the public. Section 48 (b) must for the reasons already 

given be held to be valid. 


Section 64-A.—It is this section that has come in for the largest criticism. Thié. 
provision came in by an amendment made by the local Legislature. It confers. 
revisional jurisdiction on the Provinzial Government. The scope of the jurisdiction 
. extends to its satisfying itself as zo zhe “legality, regularity or propriety” of the 
proceedings or order in question, end it can: pass such orders “ as it thinks fit ”; 
‘The contention of the petitioners is that these provisions taken along with the power 
conferred under section 43-A set up, in the words of Mr. K. V. Venkatasubramania 
Aiyar, a “Government dictatorship” which is wholly out of keeping with the charac- 
ter of a fundamental right.’ He argued that the Government ‘had unlimited powers. 
‘under section 43-A to issue directions to its subordinate officers ; that under section 
64-A it could set aside any order on the ground that it is not proper ; that “ pro- 
priety-”?--as-distinct- from-legality ar regularity-is-vague-and- undefined; that as-the 
statute contains no criteria for makng the selection among the applicants it was. 
possible for the Government to. cortrol the entire machinery through executive 
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fiats in disregard of constitu-ional rigkts and that the cuthority to pass such order 
“ as it thinks fit”? leaves to the Governmert to decide on its own subjective satis- 
faction and that the rights guaranteed under Article 1¢ (1) (g) would be rendered 
illusory. í f 


© It must be conceded that there-is considerable force in this contention and that 
the fears expressed by the petitioners are not as would appear from the cases which 
have come before the courts wholly Zanciful. But the question now before us is 
whether section 64-A is unconstitutional as clothing the Government with a “ naked 
and arbitrary power”. We are not row concerned with the validity of any parti- 
cular orders passed thereunder. Th2 larguage of section 64-A is undoubtedly 
wide. But it should not be Zorgotten that it is a judicia. power to review the orders: 
of subordinate officers passed in judiciel proceedings. The extent of the powers. of 
those officers is sufficiently defined in the Acz and it woud be reasonable to construe 

the powers of the Government under sction 64-A as subject to the same limitations 

as those of the subordinate authorities. Moreover judicial power, however wide 

are not arbitrary. Courts o equity are entrusted with wide discretion in deciding 

matters within their jurisdiction but such discretion , ; 

“is not arbitrary but sound and reasonadle guided by judicHl principles and capable of cor- 
rection by a Court of appeal.” : 
Considerable argument was addressed to us on the sigrificance of the word “ pro- 
priety ” used in section 64-A. It was conterded that legality and regularity covered. 
all possible judicial grounds for interfrenc2 and the inclusion. of a third category 
“ propriety” is in its vagueness anc indefiniteness, interference on any grounds. 
not even judicial. If that is the true scope of the word -he criticism is well founded 
but in the context the word can only mear reasonableness. In re Beddos @ Dow-' 
nes v. Coitam!, Bowen, L.J.. observed that expenses “ properly.” incurred means, 
expenses incurred “ reasonably and Eonesfly”. In Fed v. Minister of Transport”, 
it was held by the Court of Appeal that the wide powers conferred on the minister 
under section 81 of the Road Traffic Act must be construed as limited by the subject- 
matter of the appeal before him. In C.M.P. No. 5942 of 1951 Subba Rao, J., has 
put a similar construction or the scope of secton 64-A. I am accordingly of opinion. 
-that the word “ propriety ” in section €4-A must be understood as meaning “ reason- 
ableness ”.. Some criticism was also levelled against the use of the words “ as it 
thinks fit.” Ifthe authoritizs were given the power to come to a decision on their 
own subjective satisfaction it would be clearly illegal in so far as it related to funda-. 
mental rights.. But the words in the statute are “ as it thinks fit” and these words 
cannot be equated with the words “ to its own satisfactioa’. For the above reasons 
it must be held that section 54-A is valid. 


. When once it is held that the right of a citizen to ply buses on public pathways 
is a business which is protected by Acticle 19 (1) (g) zhen the only question that 
arises for determination is whether the restrictions on tkat right could be supported 
under Article rg (6) on the g-ound that they are reasonable and made in the interests 
of the public. In America it has beer. held in a series cf cases that where a funda- 
mental right of a citizen is interfered with by legislation it is for the courts to decide, 
whether that legislation is valid as a proper 2xercise of tne police power. 
In Reclean v. Arkansas®, the Court observed as follows : 


“The police power of the State is not -nlimited and is sudject to judicial review and when 
exerted in an arbitrary or oppressive manner such -egislations mzy be annulled as violative of the 
rights protected by the Constitut.on.” 


In Meyer v. Nebcassa*, McRynolds, J., observed as follows : 


, ©The established doctrine is that this liberty may not be jrterfered with under the guise of 
protecting public interest by legislative actioc whicà is arbitrary or without reasonable relation to 
some purpose within the competency of the state to effect. Determination by the Legislature of 
what constitutes proper exercise cf police power is not final or conclusive but is subject to super- 
vision by the Courts.” : ' ; 
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On the same principle when a legislation which interferes with fundamental 
rights guaranteed under Part. III of the Constitution is sought to be sustained as 
falling within the scope of Artile 19 (6) the question whether it is reasonable and 
made in the interests of the public is one open to judicial review. That was the 


- view taken in Chintamanrao v. State of Madhya Pradesh, wherein Mahajan, J., 
observed : 


“ The determination by the Lezis:ature of what constitutes a reasonable restriction is not final 
or conclusive which is subject to thesuervision by this Court. In the matter of fundamental rights 
the Supreme Court watches and guzr the rights guaranteed by the Constitution and in exercising 
its functions it has the power to set æic any act of the Legislature if it is in violation of the freedoms 
guaranteed by the Constitution.” 

With particular reference to =h2 provisions of the Motor Vehicles Act, the right 
of a cit?zen to ply buses may e abridged or taken away in two ways : by limiting 
the number of vehicles which zan be put on the route under section 48 (a) and by 
excluding the applicants in meking the selection under section 48 (b). It was 
argued for the petitioners that =ven the decision of the Regional Transport Authority 
fixing the number of vehicles arder section 48 (a) was liable to be reviewed by the 
Courts. This must'be conceced as every step in the restriction of a fundamental 
right must be a matter for jucical review, though actually it is difficult to see how 
the Court is in a better position than the transport authority in coming to a correct 
decision on the question. The following passages occurring in the judgment 
of Hughes, C.J., in St. Joseph Sock Yards Co. v. United States?, may be usefully quoted : 

“ The Court does not sit as a boarc of review to substitute its judgment for that of the Legislaturé 
or its agent as to matters within th= province of either ; when the Legislature appoints an agent to 
act within that sphere of legislative auchority it may endow the agent with power to make findings 
of fact which are conclusive, provide] -he requirements of due process which are specially applicable 
to such an agency are met as in acccrd_ng a-fair hearing and acting upon the evidence and not arbi- 
trarily. In such cases the judicial enyury into facts goes no further than to ascertain whether there is 
evidence to support the findings and the question of the weight of evidence in determining the issues 
of fact lies with the legislative agenc- =ting within its statutory authority.” ; 
The more important aspect >f this restriction consists in the power of selection 
resulting in the exclusion =f non-successful applicants. As to this, as already 
observed, it is the duty of the Provincial ‘Government to frame rules for selection 
solely in the interests of the puoli and the limits within which Courts might interfere 
with such rules have been discussed ; and the authorities are under a duty to apply 
such rules fairly and imparti_Ily ; and their orders are liable to be reviewed by 
courts and set aside if they ar- unreasonable or arbitrary. 3 


A contention was raised that the restrictions imposed by the Motor Vehicles 
Act are repugnant to Article 3c1 which provides that trade, commerce and inter- 
course throughout the territory of India shall be free. It is not disputed that com- 
merce includes all forms of t=rsportation and motor traffic is within that section 
but Article 305 provides thac nothing in Article gor shall affect the provisions 


of any existing law, and that vill cover the Motor Vehicles Act. This objection 
must accordingly be overruled. : t 


To sum up (1) the citizeas have a right to ply motor vehicles on public path- 
ways and that is a business v-h-ch is protected by Article 19 (1) (g). (2) Any in- 
fringement of that right can De justified only if it falls within the scope of Article 
19 (6). (3) Sections 42, 43-4, section 47 (1), clauses (a), (b), (d) and (f), section 
48 (a) and (b) and section 6<-A of the Motor Vehicles Act are valid. Section 47 
(1) (c) is in part valid ard section 47 (1) is wholly void. (4) The grant or 
refusal of permits by the transport authorities in all its stages including section 64-A 
is a judicial act. (5) The Prv-ncial Government should frame rules laying down 
the principles on which the selection from among the applicants is to be made and 
such rules must be, as requimc by Article 19 (6), reasonable and in the interests 
of the public. (6) The rule so laid down should be followed by all transport 
authorities including the Gevernment acting under section 64-A without any 
discrimination. (7) The decSions of the transport authorities granting or refusing 
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to grant permits are liable ‘to be reviewed by the Coxrts and set aside if they are 
unreasonable, arbitrary or discriminatory- 


After this judgment had been prepared and wher it was about to be delivered, 
the decision of the Supreme Court in Vzerappa Pilla: v. Raman and Raman, Lid.+, 
on the file of the Supreme Court, was reported. As it appeared that some of the’ 
views expressed herein might requir re-zonsideration in view of that decision the 
petitions were posted for further hearing and arguments have been addressed to 
us by the learned counsel on both sides on the scop= and effect of the decision of 
the Supreme Court on the points waich aave now ta be determined. 


The facts in Veerappa Pillai v. Ramar. and Raman, Lid.1, are briefly these : one 
Balasubramania Pillai was the owner of five buses w:th permits for running them 
on the route between Kumbakonan anc Karaikal. Messrs. Raman and Raman, 
Limited, purchased buses from Balasubramania Pillai and applied for transfer of the 
permits to them. On the applicaton cf one Veerappa Pillai proprietor of Sathi 
Vilas Bus Service, the Transport Authcvities susper-ded the permits in favour of 
Balasubramania Pillai and granted zhem to him. Tzen Veerappa Pillai purchased 
the buses from Balasubramania Pillai wko had gone back on his transfer to Messrs. 
Raman and Raman, Limited, instituted a suit in che Sub-Court, Kumbakonam, 
to establish his title to the buses and obtained decree. ‘Against that decree Messrs. 
Raman and Raman, Limited, preferred an appeal to the High Court. While. 
these proceedings were pending Vcerapoa Pillai firs: obtained a temporary permit 
for the buses and on 18th April, 1949, the Transport Authorities granted permanent 
permits to him. On 2nd Septemb=r, 1¢49, the Higa Court decided, in the appeal 
preferred by Messrs. Raman and Raman, Limited, that they were entitled to the 
buses and that Veerappa Pillai hed nct validly acruired them. Then Veerappa 
Pillai applied on 14th October, 1¢49, for renewal cf the permanent permits which _ 
had been granted to him and that-was granted on sth January, 1950, there having 
been no objection to it. Messrs. Reman and Raman, Limited, applied on 28th 
November, 1949, to the Regional Trans2ort Authority for withdrawal of the permits, 

‘which had been granted on 18th April, 1949, to G. Veerappa Pillai. On igth 
January, 1950, an order was passed cancelling the permits issued on 5th January, 
1950, to Veerappa Pillai, declarirg th2 route vacant and calling for fresh appli- 
cations. The Central Road Traffc Board set aside this order on 3rd March, 1950, 
and directed that the grant of pesmarent permits to Veerappa Pillai on 5th Jan- 
uary, 1950, should stand. A revision preferred unser section 64-A to the Govern- 
ment was dismissed on 7th November. 1950. Then Messrs. Raman and Raman, 
Limited, moved this Court by a writ ander Articl> 226 to quash the order, dated 
1gth January, 1950, 3rd March, 1950 and 7th Ncvember, 1950 and praying that 
permits might be issued to them ; and -his was ordered by this Court on the ground 
that the permanent permits had been issued to Veerappa Pillai on 18th April, 
1949, on the understanding that + was subject to the result of the decision of the 
High Court in the appeal preferred by Messrs. Raman and Raman, Limited, and 
that, therefore, permits should issae to them in accordance with the decision in that 
appeal, dated 2nd September, 1949. On appeal against this judgment by Veerappa 
Pillai the Supreme Court held “hat :he Motor ‘chiles Act created a hierarchy 
of authorities for dealing with applicacions for permits, that their duties were pres- 
cribed by the Act, that their decisiors were liab-e to be reviewed by the Courts 
only if there was an error of juriscictioa or error apparent on the face of the record, 
that in fact the authorities did tke irto consideration several matters of which the 
ownership of the buses was only one, that there was the fact that Veerappa Pillai 
was running service on temporary permits from r944, that there was also the fact 
that he had a permit from the French authorities et Karaikal which Messrs. Raman 
and Raman, Limited, had not, that th= latter did nct follow the procedure prescribed 
by the Act in that they applied Sor the withdrawal of permits granted to Veerappa 
Pillai whereas they ougkt to hav= abjzcted to the grant of permits to him and that 
a decision based on a consideration of these facs was not liable to be reviewed 
pa a 
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by Courts as if they were sitting ix. appeal and that the order’ granting the permits, 
to Messrs. Raman and Raman Limited, which could be done only by the Trans- 
port authorities was in excess of jurisdiction. 

The decision so far as it gæs. it is conceded, does not directly deal with any: ° 
of the points which arise for determination in these applications. But certain obser-, 
vations occurring in the judgment would appear to lend support to the contentions . 
of Mr. M. K. Nambiar for the sespondents. The Supreme Court observed : ne 

“The Motor Vehicles Act is a satate which creates new rights and liabilities and prescribes 
an elaborate procedure for their reguleioa. , No one is entitled to a permit as of right even if he satis- 
fies all the prescribed conditions. T=e grant of a permit is entirely within the discretion of the 
anspor, „authorities and naturally dsseads on several circumstances which have to be taken into 

“and again : : 
“As observed already, the issue or >-fisal of permits is solely within the discretion of the transport 
authorities and it is not a mere matter of right.” : 

These observations are gener=l and if full effect is to be given to them the answer- 
to the first of the four questions Drmulated in this judgment must be in the negative: 
and the second question will not arise for consideration. It is argued for the peti- 
tioners that the question whethe- the business of transport of buses was one which: 
fell under Art. r9 (1) (g) of the Gonstitution was neither argued nor decided in 
Veerappa Pillai v. Messrs. Raman nd- Raman, Lid.1, and that the question did not: 
even arise for determination on -h2 facts of that case and that the decision lays, 
down only the law relating to the -ights of citizens under the provisions of the Motor 
Vehicles Act prior to the Conxitution. As already mentioned the competing ` 

` claims of Messrs. Raman and Ramen, Ltd. and Veerappa Pillai had their, origin in. 
transfers from Balasubramania PHa of the year 1944 ; the grant of permits even- 
tually turned upon the grant.of a permanent permit on 15th April, 1949, to Veerappa 
Pillai and the failure of Messrs. aman and Raman, Ltd., to object to the grant 
of the renewal of the permits tc Veerappa Pillai which was duly made on 5th 
January, 1950, and the unsust=icability, under the provisions of the Motor 
Vehicles Act, of the application -f Messrs. Raman and Raman, Ltd., dated 28th 
November, 1949. It was the corzer passed on 19th January, 1950, on the appli- 
cation of Messrs. Raman and Raman, Ltd., dated 22nd November, 1949, that was ' 
taken up in appeal before the Centzal Road Traffic Board, in revision before the 
Government, in writ in the Hig- Zourt and in appeal to the Supreme Court. 
Therefore at all stages what had » be decided were the rights of the parties under 
the Motor Vehicles Act prior to tè Constitution. The learned Advocate-General 
and other Counsel who appeared in the Supreme Court in Veerappa Pillai v. Messrs.. 
Raman and Raman, Ltd.1, also state that no question was raised and no arguments 
were addressed on the basis of the Constitution. ; 

When questions of a judicial caracter are entrusted to the decision of statutory 
bodies it will make a difference m zhe powers of interference which the Courts 
possess according as théy relate tc fimdamental rights or not. Where there is no 
question of fundamental rights, involved, and that is the position in England where 

, the Legislature is omnipotent and that will also be the position in India with. 
reference to matters other than thee Falling under Part III the power of the Court 
to interfere with the decisions is limited to cases in which there is an-error of juris- 
diction or error apparent on the Sc of the record and the like but where the, 
decision is in respect of fundamentz. ñghts protected by the Constitution the Court, 
has the power and indeed is under £ duty to examine whether the decision impugned - 
satisfies all the statutory requirercerts, as for example, in a case falling under: 
Article 19 (1) (g) whether the restr-=ttons are reasonable and in the interests of the - 
public. The Motor Vehicles Act wes passed in the.year 1939 and at that time 
the powers of the Indian Legislature acting within the ambit of the jurisdiction ; 
conferred upon it, were sovereign plena-y and therefore the decisions of the ‘Transport 
Authorities constituted under the Axt were liable to be questioned only if there was.” 
an error of jurisdiction or an error apparent on the face-of the record. In Veerappa:: 


4 
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’ Pillai v. Messrs. Raman ana Raman, Ltd.}, the Supreme Court was called upon to 
< decide the rights of the pazties under the Motor Vehicles Act before the Consti- 
` tution and it is in that context that’ the Susreme‘Cour: observed as follows : 


“ Such writs as are referred to in Articlé 226 are obviously- intended to enable the High Court 


„ to issue them in grave cases where:the sutordinate tribunals or Endies or officers act wholly without 


jurisdiction or in excess of it, or in violation of the principles of ratural justice, or refuse to exercise 
. a-jurisdiction vested in them, or there is an error apparent on the face of the record and such act, 
‘ omission error or excess has resulted in manifest injustice. J 
‘That precisely is the jurisdiction of the English Courts in issuing writs against the 
decisions of tribunals constitututed under acts of Farliament. As observed by 
‘Lord Sumner in R: v. Nat Bell Liquors, Lid.*, the supevisory jurisdiction through 
the writ of certiorari extends “to two points: One‘is the area of .the inferior 


jurisdiction and the qualifications and conditions of Es exercise ; the other is the * 


observance of the law in the course of its exercise.” Vide the decision of the Court 
of Appeal in R. v. Northumberland Compensation Appeal Tribunal?, affirming the 


_ decision in 1951 A.E.R. 268. The observations of the Supreme Court that the 


provisions of the Motor Vehicles Act which prescribe an elaborate procedure 
: for the grant of permits are self-contained, that the apolicant has no absolute right 
to get a permit and that it is within the discretion of the authorities to grant or refuse 
‘one, would if we may respectfully say so, correctly represent the position under the 
Act before the Constitution ; for the Legislature was the omnipotent and the citizen 
‘had no fundamental right on the ground of violation cwhich any legislation’ could 
be challenged - He must be content with what the Legislature chose to give him— 
his rights were only under the Act. Thus all the observations in the judgment in 
Veerappa Pillai v. Messrs. Ranan and Raman, Lid.1, read along with the subject matter 
of the appeal clearly show that they define the rights of the applicants under the 
Motor Vehicles Act before the Constituticn. i 


‘Where the question arose with reference to fundamental rights the Supreme 
Court held that the validity ‘of the decisions of the Fcensing authorities must be 
judged with reference to the provisions of Part III >f the Constitution. (Vide 
Rashid Ahmed v. Municipal Board, Kairana*). š 


After bestowing the most aùxious and careful consideration to the question 
we are of opinion that the observations in Vzerappa Pillaz v. Messrs. Raman and Raman, 
Lid., quoted above must be limited to cases under the Motor Vehicles Act arising 
before the Constitution. l ; 


In this view the petitions will be posted for arguments on'the merits. 
KS. ` M ' Petitions posed for arguments on the merits. 
` ka 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ PRESENT :—MR. Justice GOVINDA MENON AND Mz, Justice BASHEER AHMED 
SAYEED. : 


K. V. V. Sarma, Manager, Gemini Studios, Madras . .. Appellant (Accused)? 
Factories Act (LXIII of 1948), section 2—Film studio—How far a.“ factory *’°—Persons employed in the 


studio—How far “ workers ”—Wager and salary—Distiration and test—Producing films—If “ manufacturing 
process» — Precincts ”— Meaning. “i “i 


It is futilé to make comparisors between the Eng ish Act arid urs ; for onè thing, the idea under- 
‘Tying the Factories Act in England is the regulation cf the employment ofmanul Labour. There is 
no such restriction in the Factories Act prevalent in this country ‘The salient fact that with the 
English statute before them the framers of the Indian Act did no restrict the operation of the Act 
to manual labour, cannot be lost sight of. In Inda, the intelligentia require protection from the 
exploitation of capitalists’ probably in a greater ‘measure than ‘ir England. It is not ‘surprising 
that the sponsors of the legislation -n India thought it necessary to include intellectual as well as 
aesthetic and artistic portions of labour-within the purview, of the Factories Act. |: i 
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_ When a raw film is moulded ard -ansformed into a finished product, a new and different, article 
emerges out of it which has a positire-=nd specific use in its new state. It is a transformation which 
would make it a “ manufacturing prozsss” within the meaning of the term in section 2, clause (k) of 
the Factories Act. . i 

Even if intellectual or artistic hour is employed if what is received as remuneration for such 
labour by the individual concernec cn be termed wages in the manufacturing process, then the 
person so employed is a worker. 

In finding out whether a persen employed directly or through an agency in a manufacturing. 


process, is receivirig wages, the. quetim has to be determined with regard to the period for which 


the amount is settled to be paid. TE the remuneration is to be paid daily or weekly, it can be called 
wages. But where it is monthly remcneration payable on the last day of the month or after that. 

_ date and where the remuneration corsidering the general standards of payment, is fairly high, then 
it has to be understood as salary. it = not necessary that in order to bring the compensation within 
the term “ salary ” any lower limit nezd be fixed. In the Payment of Wages Act, the same is Rs. 200. ` 
and under the Workmen’s Compensation Act, it is Rs. 400 per month. So far as the Factories Act is- 

concerned there is no restriction = 21. ; 
If ten or more workers (in the Girectorial, technical and other departments of a studio) are 
receiving wages, then each of those departments would be a factory. But if there are departments 


in which less than ten persons recerve~wages and the rest receive salary, such departments would not. 
be factories within the meaning of tre term. 

Each of the buildings within thz c=npound in which the various departments are housed will be a 
“ factory” if ten or “ more worke=s~ as defined in section 2, clause (J) are employed there. It is. 
possible even if some of the departnects are factories, to separate those which are not factories from. 
those which are factories. 

Appeal against the order >f the Court of the Chief Presidency Magistrate,. 

Egmore, Madras, in C. C. No- 621 of 1950, dated gth July, 1951. 


V. C. Gopalaratnam and 3. T. Sundararajan for Appellant. 

The State Prosecutor (£. Zovind Swaminathan) for the State. 

The Judgment of the Gort was delivered by 3 

Govinda Menon, J.—Thi: = an appeal ‘against the conviction of the manager 
of the Gemini Studios, Macre, by the Chief Presidency Magistrate, for having 
contravened the provisions of the Factories Act and having thereby committed. 
an offence under section 92 of the said Act. 


The appellant has been ford guilty of the following three offences : (1) under 
section 61 and section 108 (2) read with rule 79 for having failed to specify, or 
enter, in the notice of periods o7 work exhibited at the main entrance of the studio, 
the working hours of the workers engaged in the departments, of directors and 
artists, cameramen and somni engineers, make up artists, electricians, editors, 
laboratorians and still-photagraphers and their assistants ; (2) under section 62 
read with rule 80 for having failed to enter the particulars of all the workers engaged ` 
in the said department in form No. 12 register ; and (3) under section 20 read. 
with rule 51 for having failed to provide spittoons in the factory as per the type 
prescribed under rule 51. ' 


The main question thar bas been argued is whether the studio in which the 
films are produced is a “factory” within the meaning of the term in the 
Factories Act and whether the persons employed there are “ workers ” as defined 
in the Act. The Factories Aci (LXIII of 1948) is the Act in force which is said 
to have been contravened ; tut the’ studio in question was in existence before 
this Act was passed and had Eeen registered when the earlier Act XXV of 1934 
which was replaced by Act LEII of 1948 was in vogue. The appellant contends. 
that except for the three depaxments, viz., those connected with carpenters, moul- 
ders and tinkers, the rest of the portions of the studio cannot be called a “ factory ” 
and that these three departments are housed in a separate building where all the 
requirements of the Factories Act have already been attended to. The learned 
Chief Presidency Magistate dd not accept the contentions put forward on behalf 
of the appellant, but agreeing with the prosecution, convicted the appellant and 
sentenced him as stated abcv= f ` f i 

Ex. P-1 is the notice of omupation and notice of work periods relating to this: 


factory given by the appellarz on the 7th June, 1949, under the provisions of the: 
Act whereunder the appellen? styles himself as the manager of this factory. It. 
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is evidently a notice'sent to the Chief Inspector of Factories under section 7 (1) of 
Act LXIII of 1948 which corresponds to section 9 (1) of the Act of 1934. Ex. 
P-g in form No. 11 prescribed under rule 79 is the notice of the periods of work 
for the adult workers. Eeading Exs. P-1 and P-2 together, it is clear that the 
appellant has restricted those portions of the studio wnerein carpentry, moulding, 
tinkering, painting, etc., are done in connection with te erection and dismantling 
of sets as a factory and that the other portions do not come within the provisions 
of the Act. It is not clear fram the evidence that the authorities have ever ques- 
tioned the correctness of the two notices Ex. P-1 being of the 7th June, 1949. 

P. W. 1 inspected thé Gemini Studio on 2nd October, 1950, and according to 
him he found the defects mentioned above, which recessitated the filing of the 
charge-sheet. The evidence before the lower court ay in a short compass, one 
witness being examined for the prosecution and one for the defence. In addi- 
tion to the notice of occupation, Ex. P-1, and the form No. 11 prescribed under 
rule 79, Ex. P-2, relating to notice of periods of work for adult workers, we have 
Ex. P-g, a notice by the Inspector of Factories, seconc circle, asking the appellant 
to show cause why prosecution should not be launched against him for contraven- 
ing the provisions of the Factories Act and the rules. Ex. P-4 is the reply sent by 
the appellant to Ex. P-3 and Ex. P-5 is the factory ispection report by the Ins- 
pector of Factories. Ex. P-6 is the sancticn to prosecute the manager and Ex. P-7 
is the notice dated roth Cctober, 1950, issued by the Inspector of Factories. 


The question that has been elaborately arguec at the Bar is whether the 
departments other than those admitted >y the appellant as coming within the 
provisions of the Factories Act, are also of the same nature as carpentry, moulding 
and tinkering, so as to atzract the operazion of the Act. According to D.W. 1, 
whose evidence we have'no reason to reject and which we accept, there are a number 
of departments such.as creative, administrative, technical and directory: (1) The 
creative department comprises of story ard dialogue writers, song composers and 
music composers and musicians ; (2) the administretive department consists of 
the proprietor, secretaries, chief executive officer, eccountants and programme 
makers; (3) the technical department consists of cemeramen, sound engineers, 
make-up artists, electriciars, editor, laboratorians and still-photcgraphers ; (4) the 
directorial department consists of picture directors and art directors. His evidence 
is also to the effect that for the producticn of each p=cture, there should be actors 

. and actresses called artists, some being permanent anc others part time and tempo- 
rary. The gist of the evidence of D.W. - is that excepting the labour department 
consisting of carpenters, tinkers and moulders for which department a labour 
officer is in charge and fr which a licence had al-eady been taken under the 
Factories Act, the other departments engaged in preducing films in the Gemini 
Studio are under no obligation to observe the Factories Act and the rules thereunder. 

Though there is no evidence let in zs regards tke production of the films for 
exhibition, we can take jndicial notice of the fact ttat the completed production 
of a film is a highly technical and scient-fic process ~yhich requires’ the services of 
persons who are experts in that line.. Raw films -vhich consist of nothing but 
celluloid sheets are put into the camera and on them are imprinted the actions 
of the artists. This is done by means of high-powered electric lights and these 

' films are also made to absorb the sounds and dialogues by means of the . 
sound engineering process. There are also other processes such as the cutting 
of the films and editing them before they: are made fi: for being screened. There 
is no dispute whatever as to how the above processes are being conducted. But 
the divergence between the parties is as -o whether the action of converting a raw 
film into a finished product by means of the various scientific and physical processes ` 
will come within the mezning of the provisions in the Factories Act. According 
to P. W. 1 all these departments are factories and that persons working in those 
departments are workers. He deposed that in the laboratory he found persons 
engaged in developing and printing films with the aid of electric power ; in the 
wardrobe section he found men engaged in making dresses with the aid of sewing 
machines; in the property room there were perans engaged in keeping and 
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“distributing propérties to the ~arious departments. In the’ editing department, 
films were being tested thrcuga “ Moviala” editing machines {fon the shooting 
floors persons were engaged in arranging furniture, showing flood-lights, moving 
“cameras and other machines. ofthe programme department persons were engaged 
in preparing call sheets. In the reception department, men were receiving people 
‘and directing them to various ther, departments. In the administrative depart- 
ment were persons engaged ir maintaining the accounts and other registers relating 
to the production of cinema ffm. In the publicity department workers were found 
preparing slides and posters for advertisement. The watch and ward depart- 
ment employed men who wetched and cleaned the premises and maintained the 
garden. In this Court the apoelant filed a list of the names of the persons engaged, 
their designation, their salary per mensem and other details relating to each of the 
departments and though thee details were not available to the lower Court, no 
objection has been taken as gards the correctness of the details contained in this 
statement. We shall therefoze proceed on the basis that there is no dispute with 
regard to the nature of the werk done or the number of persons employed and other 
matters. 


As against this, it is urgec on behalf of the appellant that the fundamental and 
-all-important business in a film s-udio is the creation of entertainment for the public 
-who pay for it and that moves are essentially, entertainment though they may be 
called media of expression. It is therefore urged that in order to bring the 
work of a cinema studio intc tLe category of a “ factory ” it will be essential to 
bring entertainment as an art-cle or a substance. That movies are generally media 
of expression cannot be dispatei and therefore what is finally distributed to the 
various picture houses for exh-bi-ion is not what existed at the initial stage, but it is 

the story, the plot or the idea chet are worked up and knit into a continuous version 
that constitutes the entertainmert that is catered to the public. A correct decision 
on this topic: depends entirely on the proper interpretation to be put upon the 
` sections of the Factories Act and the rules made thereunder. Section 2, clause (m) 
of the Act defines “ factory ” æ under : 


“*¢ © Factory? means any premiss ircluding the precincts thereof— © 


, (i) whereon`ten or more werkers are working, or were working on any day of the preceding 
‘twelve months, and in any part of whim a manufacturing process is heing carried on with the aid of 
power, or is ordinarily so carried o2 ; Dr 


(ii) whereon twenty or more werkers are working, or were working’ on any day of the preced- 
ing twelve months, and in any part vf whick a manufacturing process is being carried on without the 
-aid of power, or is ordinarily so cardec on, but does not include a mine subject to the operation of 
_the Indian Mines Act, 1923 (IV of 1993), or a railway running shed.” 


« Worker” is defined in seztion 2, clause (J) as follows : 


b ‘ worker? mearis a person em>lo~ed, directly or through any agency, whether for wages or not 
“in any manufacturing process, or ic clsaning any part of the machinery or ' premises used for a 
manufacturing process, or in any other kind of work incidental to, or connected with, the manu- 
«facturing process, or the subject of th= manufacturing process ;” 


« Manufacturing process” 3 defined. in section 2, clause (k) as follows :' 
“ « Manufacturing process’ means any process for 


, (i) making, altering, repairirz, ornamenting, finishing, packing, oiling,’ washing, cleaning, 
breaking up, demolishing, or otherwise treating or adapting any article or substance with a view to 
“its use, sale, transport, delivery or dEpo-al or 

(ii) -pumping oil, water or sevag, or 

(iii) generating, transforming ər cransmitting power; or . 

(iv) printing by letter press, lidography, photogravure or other similar work or book binding, 
-which is carried on by way tof trade or for purposes of gain, or incidentally to another business so 
.£arried on; or 


(v) constructing, reconstructing, r=pairing, refitting, finishing or breaking up ships or vessles S3 
It is not disputed that ir- zhe premises in:question there are ten or more indi- 
viduals: working or were workirg on any day in the preceding twelve ‘months ; 
“but what -is disputed is that th= persons are not workers and that what is’ being 
_ Dearried onis not manufacturing process: '. The learned: State'Prosecutor has.admitted 


z 
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that sub-clauses (ii), (iii) and (iv) of section.2, clause (k) will not be applicable 
to, the facts of the present case.; but what he contends is that the business that is 
being carried on in the Gemini Studio is a “ manufacturing process ” within the 
meaning of the term in the first clause and that the perscns employed there directly 
or indirectly are employed fcr “ wages” in manufacturing process and such being 
the case, the premises and precincts world be a factory. “The necessary implication 
of this argument is that all the three elements mentiored above are to be found 

in this factory. First of.all we have to see whether what is being carried on is a 

manufacturing process. Secondly if it is a manufactcring process, whether the 
persons engaged in it are thcse who rezeive wages in such manufacturing process. 

And thirdly whether the premises. and precincts where these things are 

carried on is a factory. Befcre we proceec to discus the correct interpretation’ 
of these sections, it is useful -o set out the provisions of the Indian Factories. Act, 

1934, as well as those of the English Factories Act of 19=7. Section 2, clause (g). of 
the Factories Act, 1934, defines “ marufactaring proces ” as follows: , 


“< Manufacturing process’ means any psocess— - : . 
(i), for making, altering, repairing, ornamenting, finishing, œ packing, or otherwise treating 
any article or substance with a view to its use, ale, transport, delivey or disposal, or 
(ii). for pumping oil, water or sewage, or . ` : 
(iii) for generating, transforming or trensmitting power.” 
Clause (4) of section 2 defines ‘ Worker’ in the following terms : 


: “© Worker’ means a person employed, wh=ther for wages, or net, in any manufacturing process, 
or in cleaning any part of the machinery or premises ured for a manucacturing process, or in any other 
kind of work whatsoever incidenta: to, or connected with the manufacturing process or connected 

-with the subject of the manufacturing process, Sut dees not include any person solely employed in a 
‘clerical capacity in any room or p.ace where ro marufacturing precess is being carried on ; 


“t Factory ” is defined in clause (j) as follows : 


“ ‘Factory ? means any premises including ihe precincts thereof hereon twenty or more workers 
-are ‘working, or were working on any day of tke preceding twelve months and in any part of which 
a manufacturing process is being carried on with the aid of powe_, or is ordinarily-so carried on, 
but does not include a mine subject to the operation. of the Indiam Mines Act, 1923. 


‘The English Factories Act, 1937, in section 151 (1) gives an interpretation of the 
term “factory” in the following terms : ; f 
“ Subject to the provisions of this section, the expression ‘ factor- ’ means any premises in which, 
or within the close or curtilage or precincts of which persons are employed in manual labour in any 
process for or incidental to any of the following purposes, namely : i 
"x * * ° 7 ox * 


And (whether or not they are factories ty reason of the foregoing definition) the expression 
~ factory ’ also includes the following premises ir whic persons are employed in manual labour, that 
as to say :— i i ` 

(xi) any premises in which th2 productior of cinematograph fims is carried on by way of trade 
sor for purposes of gain, so, however, that the empbymertat any such premises of theatrical performers 
-within the meaning of the Theatrical Employes Registration Act, 925, and of attendants on stich 
theatrical performers, shall not be Jeemed to ke employment in a ‘actory ;”. 


Section 152 of the Act whick deals with general interpretation does not contain 
any definition’ of the term ‘“ wages” or of sé worker.” But it is, clear. that clause 
(xi) of section 151 (1) as extracted above brimgs a cineme studio within the meaning 
of the term “factory.” ` i 

A comparison of the English Statute with the Incian Statute shows that in 
‘England the expression “ factory” car be applied only to 4 premises in which, or 
-within the close curtilage or precincts of waich, persons are employed in manual 
labour in any process for, or incidental to, what have been described later on in 
that section. A general definition of the word “ factory “is formulated in the earlier 
part of the section, and ex abundanti cauela various insttutions are brought within 
the definition specifically, waether they can, or cannot be brought within the 
general terms of the definition. In otaer words accord ng to the English Statute, 
if an establishment satisfies the general words of the definition and if manual Jabour 
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is employed in such an esta=[shment it becomes a factory.. But even if such an 
establishment cannot be brocght within the wide terms of that definition, still as. 
specifically bringing it within the definition are the various defined institutions. 
The? Indian Act of 1934 in d=mning “ manufacturing process’ is not as wide as the 
definition in the present Act. The Select Committee which considered the bill 
before it was passed into an Act stated that the definition of “ manufacturing 
process” has been made m=ch wider and more comprehensive than in the 1934. 
Act. Section 2 (k), sub-cleuses (iv) and (v) were added by the Select Committee 
and it is stated that this addi=cn is intended to amplify the definition so as to include 
printing and ship-building. The Indian Act did not borrow from the English 
Act the various amplificatiocs mentioned as items (i) to (x) and (xi) and (xiii) of 
section 151 (1) of the English Act. : 


- For the State it is conceded that in the definition of “ manufacturing process ” 
sub-clauses (i), (ii), (iv) anc {2) of clause (k) of section 2 cannot be made applicable 
to the Studio in question. ~Vhat is urged is that in converting a raw film into a 
finished product on which, = the use of power lights, photographic emblems are 
printed and sounds absorbec, the process involved is “ adapting any article or 
substance with a view to its ==.” The other expressions such as making, altering, 
repairing, ornamenting, fints-mg, packing, oiling, washing, cleaning, braking up, 
and demolition, do not apolz to the process that is adapted here. But what is 
stated is that the raw film wit is an article is treated or adapted with a view to its. 
use, the use being the exkiticion of the film for entertainment. Therefore the 


‘conversion of a raw film into aflm fit for exhibition in a cinema is a manufacturing 
process. Ś . 


Che appellant’s content.o1 is that no manufacture takes place at all but that 
the production of a finalised -alkie film is mostly intangible material ‘constituted 
by individual genius incapahie of regimentation or standardisation. It cannot be 
said that any artificial or m-<chanical process is primarily the basis which makes 
the raw film into a finished product. An illustration is put forward on behalf 
of the defence that the cony=-ion of a raw film into a finished product is exactly 
like. the writing of a book of poems by a poet wherein the paper and the card board 
on which they are printed fo the raw material for an elaborate production which 
is finally given to the public It is urged that in the writing of a book there is a 
conversion of a raw material, z2z., the paper, into a finished product, viz., the book, 
where the ideas are formulatec and exhibited. In short the argument is that it is 
misleading and incorrect to b-mg in the idea that a raw film upon which\songs and’ 
photos are recorded and ad=<bed constitutes a raw material which is converted. 
into a manufactured article. | 


The difficulty in accepting this argument is on account of the very wide words 
-used in the statute in def=mg “manufacturing process”. None can dispute 
that the raw film is an artic= or a substance and when by the process of treating 
or adapting, after the sounds zre absorbed and the photos imprinted, it is rendered 
fit to be screened in a cinema theatre, then such a change would come within the 
meaning of the term “ trect™g or adapting any article or substance with a view 
to its use’. When a negate is cut to match the positive, and is kept in reserve 
it is certainly adapting for us= In section 2 (g) of the Factories Act, 1934, the word. 
“ adapting ” does not find a slace. But the definition contained some of the words 
used in the present definitio: The words such as oiling, washing, cleaning, break- 
ing up, demolishing, were aso absent in the earlier section. But for purposes 
of the present case, the inserton of those words in the new section is not of any 
consequence. It is the case fc- zhe State that the introduction of the words “ treating 
„or adapting any article or s.3:tance with a view to its use ”, brings the conversion 
of raw films into a finished =mduct within the meaning of this definition. Under 
the English Act it is only if manual labour is employed in any process for, or inci- 


dental to, the various mattas described in the section that the premises would 
„become a factory. 


: 


e. i 
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It is‘strongly urged by Mr. Gopalaratnam for the zppellant that film produc- 
tion'seeks to purvey an intangible entertainment and not the creation of some, 
commodity which is marketable and while in ordinary manufacturing process it is 
possible to standardise the product by particalar designs ar formula whereby success 
is ensured, film production is incapable of such standardisation. Whatever might 
be the nature, or the popular appreciatior of the’ wo-k done, in production of 
cinema films, and the mental exhilaration cr outlook wich it gives to the public, 
one thing cannot be gainsaid, that the coaversion of a raw film into a finished 
product comes within the definition of manufacturing p-ocess in the section. It is 
unnecessary for-‘us to expatiate in any detail as to how the process is being worked | 
out for on that part of the case there is no dispute between the parties. 


It is next contended that becausé in the Indian Ac, sub-clauses (i) and (vii) 

of section 151 (1) of the English Act relating to ship-bailding and printing alone 
are adopted and sub-clause “xi) which deals with cinermatograph films is left out ‘ 
of account, the intention of the framers of the.Statute wad, when drafting the Fac- 
tories Act, had the English Szatute before them, was to exclude from the definition 
of “ manufacturing process ” such productians as film productions. It is also said 
that since the select committee on the Act hes definitely stated that “manufacturing 
process”? has been made much wider and more comprehensive by the addition 
of these two clauses by implication, the intendment of the Statute to be gathered 
by such expulsion is that film production cannot be maaufacturing process within. 
the definition. It is futile to make compzrisons between the English Act and 
ours ; for one thing the idea underlying the Factories Azt in England is the regu- 
lation of the employment of manual labou>. There is no such restriction so far 
as one can see in the Factories Act prevalent in this country.’ The salient fact 
that with the English Statute before them the framers er the Indian Act did not 
restrict the operation of the Act to manual lébour, cannct be lost sight of. Gondi- 
tions in England with regard to the control of intellectuel labour are not the same 
as in our country. In India the intelligentie require prctection from the exploita- 
tion of capitalists probably in a greater measure than in England. “ Educated. 
unemployed ” cannot be said to be a feature of English ife to-day. But one need 
not devote much attéhtion or research to see that in our country with the advance- 
ment of higher university education, the prablem of fincmg employment to those 
who have qualified themselves is becoming an acute one In such circumstances,’ 
it is not surprising that the sponsors of the legislation in -ndia thought it necessary 
to include intellectual as well as zsthetic and artistic porcons of labour within the’ 
purview of the Factories Act. i 


Though every alteration of an article does not con&r on it a new character 
as a manufactured article, still in the present case when a raw film is moulded and ' 
zransformed into a finished product, a new and different article emerges out of it . 
which has a positive and specific use in its newstate. In d=fining the word “ manu- 
facture ”, Abbott, C.J., in Rex v. Wheelert, states that =mething of à corporeal - 
and substantial nature something that can be made by men from matters subjected 
žo his art and skill, or at' the least some new mode of employment practically ‘his 
art and skill are required to sazisfy the word “-manufacturs””. Applying that defini-- 
sion to the present case, we see that by the art and skill =f the various persons as 
well as by the use of the camera and the sound recording equipment, the raw film 
5 transformed into a new substance. It does not require much knowledge of science ` 
to understand that by combiniag various elem2nts a thorc:ghly different substance 

` from the elements can be manufactured. Chemists are ableco manufacture common. 
salt with two’ such dissimilar elements like sodium and chlorine. The question 
in such cases will be “‘ has there been a transformation ?” “We have no doubt what-. 
ever that the: conversion of a vaw film into a finished preduct is a transformation, 

. which would make it a manufacturing proces within the meaning of the term. . . 





1. (1819) 2B. & Ald. 345 at 3-9 : 106 E.R. =a. , 
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If in the Gemini Studio “ manufacturing process ” can be said to be going on, 
still strong objection is taker t the view that it is a factory because the persons 
employed in that occupation do not receive “ wages » and are therefore not 
« workers ” as defined in sub-cleuse (1). A “ worker ” should be a person employed 
directly or through any agency whether for wages or not in the manufacturing 
process, the other portions of tke definition being immaterial for the purpose of the 
present case. It cannot be disputed that the antithesis “ or uot” is not intended 
to bring within the ambit of-tke definition persons who receive emoluments which 
cannot be tirmed as wages. The expression “‘ whether for wages:or not” means 
whether the person receives a: remuneration for his services wages ; or whether 
such a person is an apprentice learning work or is an honorary worker. It is not 
the case of the State that if a person receives something which is not wages when 
employed directly or througE eny agency in any manufacturing process, he can be 
called a worker. So we prccezd on the basis that for the purposes of the present 
case the phrase “or not” zhould not,cause any difficulty. We have already 
rejected the contention that the Act is restricted to the employment of manual 
labour. Therefore even if intellectual or artistic labour is employed, if what is 
received as remuneration for such labour by the individual concerned can be termed 
wages in the manufacturing process, then the person so employed is a worker. 
For this purpose we have tc appreciate in the present setting the meaning of the 
term “wages”. That in statutory enactments, the two terms “ salary ” and 
“ wages” are often employec to describe the same idea or at least different facets of 
one and the same idea is presed on us as a consideration for giving a very extended 
and wide import to the term “ wages”. What are the legal contents of this word 
and how it is used in the section have to be correctly determined. In clauses (4) 
and (i) of the proviso to section 60, sub-section (1) of the Civil Procedure Code, - 
we have the provision that Jhe wages of labourers and domestic servants, whether 
payable in money or in kinc, and salary to the extent of the first hundred rupees 
and one half the remainder cf such salary, shall not be liable to attachment or 
sale. ‘These clauses were amended and substituted for the original clause by the 
Civil Procedure Code (Amencment) Act, V of 1943. Therefore, for the purpose 
of attachment of the emoluments of a person employed, the Codg makes a distinction 
between wages and salary. At page 245 of Mulla’s Civil Procedure Code there is 
a definition of the term “‘ wages of labourers ” in the following terms : 


- 

“ Wages of labourers: A ‘lakouzer’ is a person who earns his daily bread by personal manual 
labour, or in occupations which require little or no art, skill or previous education. Thus, persons 
-who agree to spin cotton and to rcsive a certain amount of money for a certain quantity of cotton 
spun by them are labourers and -heir wages cannot be attached. The old provision only applied 
+o the wages of labourers and. domes-ic servants and there was no provision to exempt the salary of a 
person in private employment. Tron the collocation of words used in the clause it was arguable 
that the word “ salary ” in the claise was'intended to mean salary of labourers and domestic servants 
only. Tt bas, however, been hel= mat though the latter part of the clause should’ have been the 
subject of a separate clause, yet © 2 consideration of the-entire section, there is no doubt that” the 
clause protects from attachment salery of all persons in receipt of it other than public officers and 
servants of a railway company or lozal authority so far as the protection goes.” 


In Stroud’s Judicial Dictionary, Vol. III, at page 2205, the word “‘ wages ” is defined 
in the following manner : 


“Though this word might b= said to include payment for any services, yet in general the word 
* salary ” is used for payment for services of a higher class and wages is confined to the earnings of 
labourers and artisans.’ 


In Wharton’s Law Lexicon, at page 1052, the definition contemplates “ CGompen- 
sation agreed upon by a master to be paid to a servant, or any other person hiréd 
to do work or business for Fim”. Stroud’s Judicial Dictionary gives the meaning 
of the word “ wages ” in tke various English Statutes as well as in certain enact- 
ments in the United State. In the United States the word “ wages” in some 
of the enactments does not imply. that the compensation is to be determined solely 
upon the basis of time,spen= in service. It may be determined by the work done. 
But the English Statutes mzke a distinction between “ wages”? and “ salary ”. 
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In Gordon v. Fennings1, Crove, J., attempted to defne and make a distinction. 
between -the words “ wages” and “salary”. The learned Judge was of opinion 
that regard must be had to the objèct .and intention of me Act, and to the connota- 
tion of the words used. In the context of the particular statute he was considering, 
the use of the word “ wages ” is an indication of the object of the Act, for according 
to the learned Judge though it might be szid to incluce payment for any services, 
in general the word “ salary” is used for payment of se~vices of a higher class, and 
“ wages ” is confined to the earnings of labourers and artisans. We find a report 
of the same -case in Gordon v. Jenninzs1, where the judgment as reported differs 
in material particulars from that reported in Gordon.v. Fennings’. At page 46 of the 
former report, Grove, J., makes the fcllowing observation : 


“ The intention of the Act is to abolish the attachment of “wages. Now it may be that the 
term ‘ wages’ according to the ezymological meaning of the,worc, may be correctly applied to any 
remuneration for services, but it seems to me that te popular signification must be looked to. The 
term ‘ wages’ is not applied to the remuneration of a high or ixportant officer-of the State or a 
company, for instance, but to that of domestic servants, labourers, aad persons of a similar description.” 


£ 


Parke, B, in Riley v. Warden and another*, uses the term “ compensation wages 6 
This decision is followed by Cockburn, C.J., in Ingrem v. Barnes’. ‘Observations 
of a similar kind can be found in Sharman v: Sanders*. Ix. Ingram v; Barnes*, Gresswell, 
J., speaks of personal services being paid in wages. pe 


“ Wages” is defined in the English Statute, Truck Amendment Act, 1887, 
50 and 51 Vic. Chapter XLVI. In Halsbury’s Laws of England, and-Edn.,; 
Vol. 14, at page 650, we find the following definition for “ wages” : tee Oe 


“ Any money or other thing had or contracted to be paid. Jelivered, or given as recompense, 
reward, or remuneration fur any labour done, or z0 be done, wacther within a certain time or to a 
certain amount or for a time or an amount uncertain is deemed to be wages for such labour.” 


In the Concise Oxford Dictionary “ salary” is defined as a fixed periodical . 
payment made to a person doing other zhan manual or mechanical work. The 
terms “ workman ” and “ wages ” were also the subjec: of consideration in a number 
of English cases : Vide : Simpson v. Ebbow Vale Steel Iron and Goal Go.5, Bagnall v, 
Levinstein, Lid. and Nash v. Hollinsheed’. ey fie ENAA 


In Simpson v. Ebbow Vale Steel Irn anc’ Coal’ Co., the Gourt of Appeal held that 
the certificated manager of a coal mine. who is pat a yearly salary, and who, 
although his duties requir2 his presence in the mine, is not required to engage: in 
manual labour, is not a “workman” within the meaning ‘of the Workmen’s 
Compensation Act, 1897. There are various passages in the judgments of Collins, 
M. R., as well as in the judzment of the otker Lord Jus-ices which deal with the mean- 
ing of the term “ workman” and the definition to be put upon “ wages”. At 
page 459, Collins, M. R.. observes as fo_lows : : 


“ In my opinion it should >e so drawn as to embrace the classes whose remuneration can properly 
be described as wages. ‘The popular mearing must be given tc a definition where we are confronted 
with such an expression as ‘ wages’, and we must interpret the Act as applying to persuns whom 
ex hypothesi the Legislature regards as not being in a position ty protect themselves. None of these 
considerations apply to the case of a person hold-ng the position of a certified manager of a colliery, 
who comeswithin a very different category from that of an orcImary workman.” 


Bagnall v. Levinstein, Lid., whica follows Simpson z. Ebbow Vale Steel Iron and Coal 
Co.® is instructive in this way ; in that even if a person who is employed ina dye 
and chemical company -under a witten agreement for five years’ service and upon 
terms with regard to salary, commission on profits s7 inventions or improvements, 
had to do manual labour, still it cannot Fe said that a2 canbe called a “ workman ” 
within the meaning of the Workmen’s Compensatim Act. The ¢riterion applied 
by the majority of the Court of Appeal in that case was whether the remuneration. 





I1. (1882) 9 Q.B.D. 45: 51 LJ. (Q.B.y) 4. (1853) 12 Common Bench Rep. 166. 
417. 5. (1ge5) 1 K.B. 453. 
2. (1848) 18 L.J.C.P. 129. 6 (1ge7) 1 K.B. 531. 
3. (1857) 26 L.J. Rep. (N.S.) Q.B. 51y. 7- (1982) 1 Q.B. 700. 
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‘was a fixed one and a salary ~as paid. The agreement pravided that the person 
employed was to receive a sry payable monthly at the rate of £200 a year in 
‘the first year, increasing by -45 yearly till the fifth year. In addition to that he 
was to be paid a commissior 2 the net profits of inventions, improvements and 
discoveries etc. Since his d=tics included manual labour it was contended that 
he was a “workman” thouza he was receiving a salary. The majority of the 
Court of Appeal, following S=ztson v. Ebbow Vale Steal Iron and Coal Co.1, repelled 
that argument. : 

To make out the distinct==: between wages and salary a few Indian decisions 


have been referred to by the Iztned counsel for the appellant. Kulkarni v. Ganpati 
Hiraj? and Manilal Bhaichanc 7. Mohanlal Maganlal?, were cited for showing that 


“where the compensation is foz manual or physical labour, the term used is wages ` 


> 


and not “ salary ” and that = >rdinary parlance the word “ wages’ cannot be 


used to apply to persons otk=- than manual labourers. In Manilal Bhaichand v., 


‘Mohanlal Maganlal®, it was evn suggested that a clerk doing manual labour is not 
a “labourer” receiving wage end what he gets is “salary”. The substance of 
the decision in Raghunandan v. Frigobind’, is to the same effect. 


. Mr. Gopalaratnam then ccrtends that the preamble to the Factories Act should 
be looked into for the purpose fnding out the intention with which the enactment 
was brought into being and the—tne Factories Act of 1948 was an Act to consolidate 
and amend the law regulating liour in factories. The preamble states that whereas 
jt is expedient to consolidate ar— amend the law regulating labour in factories, it is 
hereby enacted as follows : Fer this purpose he invites the attention of the Court 
‘to certain excerpts in Londo= County Council v. Bermondsey Bioscope Co. Lid.*. 
However useful it might be to -ensider an Act with the\aid of its preamble and 
though such a practice was palentin England for some time, the present 
tendency is not to lay much =x=2ss on the preamble unless it is so difficult - to 


determine the scope of the saate by understanding its provisions. We have: 


already expressed our opinior bat the Act is not confined to manual labour 


alone and that its operation is cetended to persons whose intellect is utilised and . 


compensation paid for it by Se Gemini Studio. _ It does not therefore seem 
very helpful to read into the =amble the intention of the framers. 


It is very strongly pressed bette us that the artists employed in the Studio, some 
of whom receive a monthly re-—=meration of more than Rs. 3,000, can under no 
stretch of imagination be term= as persons who receive wages. They belong to 
a category of people whose na=7al talents, aptitude and expression, have been so 

- trained as to bring out in full Escsom the results of a combination of training and 
equipment. Such people cann= >e considered as ‘‘ workers?’ who receive wages,, 
is the argument of learned cosel. It is further contended that the directorial 
department consisting of indivicrels who regulate the production and whose work 
is not in any way connected wit: shysical exertion should not be considered a person 
receiving wages. The same po=t of view has been put forward in favour of those 
‘employed in the departments cf art, make-up, music and dance. It cannot be 
disputed that those engaged in 122 camera, sound and electricity departments are 
persons trained in the field of sace and the question has to be considered as to 
‘whether their emoluments can =e treated as wages. Departments like laborator 
and wardrobe also can be said t= come under the same conditions. 


The strenuous argument vey forcibly put forward on behalf of the appellant 
is that it will be doing violence the language to describe the compensation for 
work done by the persons engaz-d in aforesaid departments as “wages” in any 
sense of the term. One has to vixelise an overall and general picture of the whole 
‘situation in viewing whether the Factories Act was intended to control the nature 


1. (1905) 1 K.B: 453- 4. (1941) LL.R. 20 Pat. 866 : A.LR. 1942 Pat. 
2. I.L.R. (1942) Bom. 287. 194. ies ees 
3. LL.R. (1945) Bom. 899: A.LR. rat Bom. 5. (1911) 1 K.B. 445. 
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of work of such persons. For this purpose a zather extended arid wide review of the 
provisions of the Factories Act and the scheme of the seme has been attempted on 
behalf of the appellant. Looking at the scheme of the Act it is urged.that there 
could be no intention to bring within its purview employees of the category des- 
cribed above. We are told that even a cursory glance of the various parts of the 
Act would: be sufficient to confirm the above view. Chapter III of the Act deals 
with health, and among the sections are those devoied to cleanliness, disposal of 
wastes and effluents, ventilation, dust anc fume .. . . artificial humidifi- 
cation, overcrowding, lighting, drinking water, latrines and urinals. Chapter. IV 
deals with the safety of the machines and employees im the factory. Chapter V 
deals with labour welfare. Chapter VI Geals with working hours of adults and 
‘Chapter VII deals with the employment of young perscns in the factory and section 
67, the first section in that chapter contairs a strict ard absolute prohibition .that 
no child who has not completed his fourteenth year shall be required or allowed 
to work in any factory. Chapter VII concerns itseF with leave with wages and 
sections 78 and 79 specifically relate tp anrual leave vith wages and’ wages during 
the leave period. Section 79, sub-section (i) states -hat every worker who has 
completed a period of twelve months’ contiruous service in a factory shall be allowed 
during the subsequent period of twelve months leave with wages for a number of 
days calculated: at the rate of . . . . so'that wages have to be calculated 
during leave according to the number of days. Section 80 lays down that the 
worker shall be paid at a rate equal to the daily average-of his total full time earnings 
exclusive of any overtime earnings and boaus, but inclusive of dearness allowance. 
This section contemplates “ daily wages’= The learned counsel for the appellant 
contends that it is ludicrous and highly fanciful if notthoroughly harmful to apply 
these provisions of the Act to the intellectual labour employed in the Gemini 
Studio, and such being the case it could rot have beéa the intention of the framers 
of the Act to bring such an instituticn within the ambit of the Factories Act. It is 
further argued that if the application of tae Act is tested in the light of the consi- 
derations to be adumbrated below, then it would mean that insurmountable 
difficulties and absurdities would ensue by the accep-ance of the construction.put . 
forward by the authorities. The following are stated as some of them. 


According to the argument for the State the managing director.of this Studio 
who controls the working and who feels the throb and the pulse of the whole insti- 
tution would be a worker, and the manager, the person who is now prosecuted, 
would also be a worker. ` f 

If we are to apply section 66 af the Act, as is irtended to be applied, then no 
woman can be employed in the shooting >f.films for acting after 7 p.m. and before 
6 a.m. because section 66 (1) clause: (b) says that ho woman shall be employed in 
any factory, except between the hours of 6 a.m. and 7 p.m. provided that the Pro- 
vincial Government may, by notificatior in the official Gazette in respect of any 
class or description of factories, vary- the ‘limits laid down in clause (b), but so that 
no such variation shall acthorise the employment of zany woman between the hours 
of 10 P.M. and 5 A.M. Such a prohibition would reduce the preparation of a film 
to a nullity. > 


Section 79 of the Act which allows ‘annual lezve with wages cannot apply 
to part time’ workers beczuse`they do noz work every day or even part of the day. 
What they turn out is spasmodic work under contracts by which they cannot be 
subject to regular hours. In the application of sections 67, 68 and 71 which relate 
to the prohibition about the employment of young persons, it is impossible to con- 
form to the provisions of those sections because it is well known that in many films 
dealing with stories from Hindu Puranas young children will have to act. It is 
emphatically contended by Mr. ‘Gepalaratnam that if-these sections are to be 
strictly complied with, a Shirley Tempe could never act in a studio. Other 
instances of the impossibi-ity of applying the provisiors of this Act ate those contained 
-in section 60 which lays down that no adult workez shall be required or, allowed 
to work in any factory cn any day on which he hæ already ‘been working in any 
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other factory, save in such circumstances as may be prescribed. It is common 
knowledge that most of the w=ll known actors and actresses have contracts with 
more than one production scadio and therefore one person has to work in different 
studios at various hours of the day. ° It is impossible for the management to have 
any control over them. Las=y it is'argued that the Factories Act and rules cannot 
regulate the work of people 3k= poets, song composers, story writers and others 
whose art is creative and whe zely upon their genius produce works of art and ‘it 
is urged that this consideratior.siould weigh upon the Court in finding out whether 
the Act can be applied. It may be that a song composer or a story writer or a poet 
may. find an opportunity to expzess his genius at odd hours of the day when he has 
to compose or put down in witing the results of sudden impulses and intentions 
that come upon him. Thesepersons cannot be regulated by the rules under the 
Factories Act. . i 


The learned State Prosecwor contends that these difficulties are not insur: 
mountable because under the rues framed under the Act it is possible to exempt 
such persons. He invites our a-tention to rules 81, 82 and 84 framed under the 
Act. Rule 8r says that the fersons mentioned in the schedule thereto are deemed 
to hold positions of supervision o` management and rule 82 says that the persons 
mentioned thereunder are deem=c to hold confidential positions. The schedule gives 
the provisions of the Act from -vHich such persons can be exempted. With regard 
to cinema studios, the nature of the exempted work consists of erection or dismantling 
of “ settings” or the make-uz cf actors and actresses in cinema studios and the 
extent of exemption relates to sections 51, 54, 55, 56 and 61 of the Act. Because 
there are provisions regarding exemption it is contended on behalf of the State 
that there is no insuperable diffsu ty in the application of the Act to cinema studios. 
By G.O. No. 5072 (Developm=n:), dated 14th November, 1951, certain cinema 
workers are exempted from the operation of section 64 (2) (6) and (c) and section 
64 (3) such as light boys, shifticg furniture or set attendants, and clap boys. 

In view of the provisions -ecarding the exemption we are asked to hold that 
there can be no difficulty in aprly:ng the Act. 


The fact that exemption =ar be given to employees engaged in a bona fide 
executive, administrative or profesional capacity is relied upon for the contention 
that the Act is intended to apfiy to the Studio as such. We are not prepared to 
accede to the argument that b==ause incertain classes of cases it is possible under 
the provisions of the Act to great exemption, such a state of circumstances would 
make the Act applicable to persors to whom it would not be applicable if the Act 
is properly construed. 


The learned State Prosecutor. by applying analogies, laid stress upon the mean- 
ing of the term “ wages” occurring in certain similar statutes. In the Payment 
of Wages Act, IV of 1936, sectizn 2, clause (vi) defines wages as follows : 

“** Wages’ means all remuneration, -apable of being expressed in terms of money, which would, 
if the terms of the contract of empicem=nt express or implied, were fulfilled, be payable whether 
conditionally upon the regular attendance, good work or conduct or other behaviour of the person 
employed, or otherwise, to a person empbyed in respect of his employment or of work done in such 
employment, and includes any bonus «= cther additional remuneration of the nature aforesaid which 
would be so payable and any sum pay=5l- to such person by reason of the termination of his employ- 

33 


ment, but does not include. ..... 


Various other provisions of the seme statute were brought to our notice viz., section 5, 
sub-section (4), relating to the =ayment of wages on a working day, and section 6 
to the effect that all wages shal be paid in current coin or currency notes or in 
both. If anything at all can be gathered from the preamble to this Act it is that 
this legislation is intended to regulate the payment of wages to certain classes of 
persons erhployed in industry. Cne cannot by reference to this Act gather the . 
impression that the term wages is intended to apply to persons who receive a fairly 
good sum of money as monthly salary. It is noteworthy that section 1, sub-section 
(6) prohibits the application of the Act to wages payable in respect of a wage-peridd, 
which, over such wage-period av=rages two hundred rupees a month or more. If 
the intention of the Legislature Fad been that the term “ wages” can be applied 
h 
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to monthly salaries, in our opinion, there was. no necessity for the enactment of 
this section. By restricting the remuneration for a wage-period:to Rs. 200 and- 
less, the section seems to suggest: that the wage-perioc - is something which is less 
than a month. ‘Otherwise it could easily: rave said that the wages for a period of- 
one month should not exceed Rs. 200. Moreover the Act is intended to apply to 
persons to whom, wages-have to be paid ir current cam ʻor'in currency notes or in 
both. It is‘admitted that in the case ‘of most, if not all, af the highly paid employees, 
the remuneration is paid in the form of cheques drawn on banks. To such persons, 
if section 6 is made applicable, then their remunertion would not have been 
properly paid if the same is paid through cheques draw1 on banks. : We are inclined „ ~ 
to think that on a construction of the var:ous provisicns of the Payment of Wages ` 
Act, the underlying idea is that the term *‘ wages’ should be understood as com-, 
pensation paid for work done for a period less than a month. It may be either’ 
daily or weekly but where zhe payment is to be made monthly, one,finds it difficult ` 
to apply the provisions of tne Payment of Wages Act to such state of circumstances.’ 
Moreover, section 4, sub-section (2) says that no wage period shall exceed-one 
month. That makes it very plain that the Act is nat intended to apply to any 
kind of salaries payable monthly. The other enac-ment: on which reliance is 
placed is the Workmen’s Ccmpensation Act (VIH of 1923) where the word “ wages ”’ 
has been defined in section 2 (1), clause (m) as follows = 

“< Wages’ includes any privilege or benefit waich is capable of being estimated in moncy, other 
than a travelling allowance or the value of any travelling conceszion or a contribution paid by the 


employer of a workman towards any pension or provident fund o~ a sum paid to a workman to cover, 
any special expenses entailed on him by the nature bf his employment.” 


3 


Clause (n) defines ““workman * in the following terms : 


“c workman’ means any p=rson (other than a person whose employment is of a casual nature 
and who is employed otherwise than for the purpase of the employer’s trade or business) 


Gch 


(ii) employed on monthly wages not exceeding four hundred rupees, in any such capacity as is 
specified in schedule IT.” 5 : 
We do not think that the sections of this Act are in ary way in pari materia or even 
analogous to the provisions of the Act we have to coastrue. There are schedules 
to the Workmen’s Compensation Act where a large nmber of persons are defined 
as workmen coming within the meaning of section 2 (1), clause (z) of the Act and 
‘the third paragraph of schedule II is to some exter- analogous to the definition 
‘of “ manufacturing process.” No useful guidance 'can be got by considering an 
analogous statute like the Workmen’s Compensation Azt determining what meaning 
should be given to the term “ wages ” in the Factories Act. We do not feel satisfied 
that a reference‘to this Act would in any way help ic the solution of the question 
before us. ' : 


The learned State Prosecutor also referred to secion 2, clause (h) of the Fac- 
tories Act of 1934 where “ worker ” is cefined and this clause excludes from its 
scope any person solely en-ployed in a clerical capacity in any room or place where 
no manufacturing process is being carried on. .In <his connection a decision of 
the Calcutta High Court in Superintendent, Legal Rerzmbrancer, Bengal v. Watson}, 
was also brought to our notice. At page 733, there =re observations to the effect 
that the expression “ worker ” need not recessarily be restricted to manual labour. ' 
We have on a construction of the present Act, already come to that conclusion. 
It seems to us that in finding out whether a person employed directly or through 
any agency in a manufacturing process, is receiving wages, the question has to be 
determined with regard to the period for which the amount is settled to be paid. 
We are definitely of opinion that if the remuneration is to be paid daily or weekly, 

‘it ‘can be called wages. But where it 5 monthly -smuneration payable on the 
last day of the month or after that date and where the remuneration, considering 
the general standards of payment, is fairly high, then it has to be understood as 
salary.. We do not think that in order tc bring the -ompensation within the term 
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* salary 3 any lower limit need be fixed. In the Payment of Wages Act the same is 
Rs. 200 and under the Workarn’s Compensation Act it is Rs. 400 per month: 
So far as the Factories Act is corxerned there is no restriction at all. But we also 
feel that even if the compensator- paid at the end of the month is less than Rs. 200 
as laid down in Payment of Wass Act, it would be more appropriate to call it as 
wages. But where it is Rs. 0 or more the same may be termed as “ salary.” 
There has been no evidence “ec in as to how many. of the persons employed in 
directorial, technical and other- departments are receiving wages. If ten or more 
workers are receiving wages, th=n each of those departments would beia factory. 
But if there‘are departments Hi—vhich less than ten persons receive wages and the 
` rest, receive salary, as defined Ey as above, such departments would not be factories 
within the meaning of the term: This question has to be gone into before the 
various departments can be helc tc employ workers as defined in section 2, clause (1). 


The next question is, whaz i meant by the expression “ premises” including 
“ precincts ? -in clause (m).. There is no difficulty in understanding the term - 
“ precincts ” because it is usucllx understood as a space enclosed by walls. We 
are told that within the enclosed space of the Gemini Studio, there are a number of 
buildings in which'thé various departments are housed. We have no doubt whatever 
that each of these buildings if -hey employ tenor more workers as defined in sec- 
tion 2, clause (1) will be a facto-y. Various decisions such as Prag Narain v. The 
Crown’, Emperor v. Ganpat Dattu? 2nd Ramanadhan v. King-Emperor®, were cited before 
us for the elucidation of the zem “ precincts.” We are not satisfied that these 


-decisions help us in ascertaining-vhether the buildings in question are factories or 
not. 


The further question has tw 5è considered whether if any one of these depart- 
ments is a factory as being s:tuated within the precincts of the Gemini Studio, 
then it is legally possible to sepcrate those departments from the others which cannot 
be styled as factories. The building where carpenters, moulders, and tinkers are 
carrying on their work is admitteđly a factory and the rules and regulations of the 
Factories Act apply to those desactments. Evidence is lacking as to whether the 
other departments can be so separated, It is permissible to separate the carpentry, 
moulding and tinkering departm=nts which are really unnecessary for the produc- 
tion of films from the others. There is no evidence to show that the other depart- 
ments are so intertwined as to ke= composite one without being able to be separated. 
‘On that aspect of the. case there: does not seem to have been any evidence let in. 
In our opinion it is possible, =ven if some of those departments are factories, ‘to 
‘separate those which are not factcries from those which are factories. No attention 
seems to have been paid to this aspect of the case also. 


In the view which we take that it is not specifically determined as to whether 
workers, as defined in the Act, o7 the requisite number have been employed in the 
various departments, it is dificalt to sustain the conviction. We therefore set 
aside the convictions and senterces and direct a retrial of the case to find out whether 
the persons employed are work=r or not. In respect of those departments where 
the provisions of the Factories Ac- have been held to be not applicable, there will 
be no retrial and the order of th= lower Court will stand. 





K.S. Retrial directed. 
l 1. (1927) -I.L.R. 8--Lah. 666.--- ---  --— -~--3.-- (1926)-52-M.L.J. 207: I.L.R. 50 Mad. 834. 
2. (1930) 32 Bom.L.R. 329. 7 . : 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.’ 
Present :—Mr. JUST-CE Govinda MENON. 


Chilakuri Venkateswara Rao and others , ; oe ..  Petitioners* 
ve i EoLA ' 
Chamarthi Ramanadham and another mae Respondents. 


Madras Hindu Religious Endowments Act (IZ of 16277), section 78, Explanation—Scope—Lease in conira- 
vention of section 76—Bona fide sub-essee of such lessee—Jf can be proceeced against under section 78. 


If a trustee alienates property or leases it for.a period of more -han five years without the sanction 
of the Board such transactions are invalid and even the trustee who has alienated or a succeeding 
trustee can file an application urder section 78 of the Madras Hindu Religious Endowments Act for 
recovery of possession of the invalidly alienated property. Tf a least is hit by section 78, even if a sub; 
lessee under him is a bona fide lessee still he cannot say that he is a person claiming bona fide within 
the meaning of the section. These matters have to be gone into znd decided in the application. 

Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to’ revise the order dated -5tx March, 1948, in O. P. No. 34 of 1947 
on the file of the District Magistrate of West Godavert, Ellore. 


B. V. Subramanyam for Petitioners. 


M. S. Ramachandra Rao, S. Venugopala Rao, B. Lekshminarayana and S. Subbiah 
Chowdary for Respondents. f 


The Court delivered <he following - 

Juvement.—The learned District Judge is in erroz in thinking that section 78 
of the Hindu Religious Encowments Act is not applicable to the present case. The 
respondents, who claim to be in possession of the disputed properties either under 
Ex. A-3 dated 4th May, 1940, or under Ex. A-4 dated :7th January, 1944, contend 
that they are lawfully in possession and cannot be dispossessed by an application 
under section 78. The learned Judge says that on the documents produced before 
him, it is not easy to find that the lessor under Ex. A-3 had not acquired any rights 
to the properties or that the respondents are estopped from urging occupancy 
rights therein. - 


Now, the petitioners both before the lċwer Court and here are the three trustees 
appointed by the Hindu Religious Endowments Boarc for the: purpose of managing 
the endowment connected with the Sri Markendesvara Swami Vari temple at 
Markandapadu. Any application’ by such trustees for recovery of possession of 
the trust property, the temple or the endowments agaimst ex-trustees or other persons 
who are not lawfully in Sossession can be decided ander section 78 of the Act. 
There is an explanation to section 78 whcch is to the effect that a person claiming 
under an alienation contrary to the provisions of section 76 shall not be regarded 
as a person claiming in good faith within -he meaning of the section. This contem- 
plates that if a trustee or ex-trustee alienates property, that is mortgages without 
the sanction of the Board or leases it for a period of more than five years without 
the sanction of the Board, such transactions are invelid and even the trustee who ` 
has alienated or a succeeding trustee car file an application under section 78 for 
recovery of possession of the invalidly alsenated property. 


It- is the case of at least some of tke respondents here that one Chamarthi 
Veera Raghavayya, 1st respondent’s fathe=, was the lessee under Sri Rajah Vijaya 
Apparao under Ex. A-4 and they are only sub-lessees -mder this Veera Raghavayya. 
“Mr. Ramachandra Rao contends that the section cannot be invoked as against 
those sub-lessees.° I do not agree. If the lease in favour of Chamarthi Veera 
Raghavayya is hit by the speratién of section 76, thea even if the sub-lessee under 
Veera Raghavayya is a ‘bona fide lessee still ne cannot say that he is a person claiming 
bona fide within the meaning of the sectim. These 2re matters to be gone into 
in the application: The learned District Judge seems to have summarily dismissed 
the application holding that the section would not apply. In doing so, he has 

< * C.R.P. No. 1339° of 1943. > . xgth September, 1952. 
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failed to exercise a jurisdiction vested in him by Law. Mr. Ramachandra Rao. 
also further urges that with rezazd to the production of certificate from the Endow- 
ments Board, he is entitled tc contend that the petitioners have not satisfied the 
requirements of the section. These are all matters which can be gone into at the 
fresh hearing of the petition. “[Ee respondents are entitled to take any objection or 
any defence that they can legicmately take before the lower Court at the fresh. 
hearing of the petition. It is 2ss=ntial for a proper adjudication of the dispute that. 
Chamarthi Veera Raghavayyz should be added as a party to the application. The 
petitioners-trustees would take s=ps to add him as a party in the lower Court. 


_ The order of the learned Disrict Judge is set aside and O. P. No. 34 of 1947 
is remanded to the District Coart of Eluru for disposing of on the merits. 


Costs of this revision wili ab-de and follow the result of the fresh disposal. 
K.S. —_——- Petition allowed and case remanded. 
‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR- Justice Krisonaswamt NAYUDU. 


Vittal Shetty and others `.. Appellants* 
v. i 
Parameshwari alias Ujjakke Sh2d-hi and others f .. Respondents. 


Civil Procedure Code (V of 1908), se=ion 35—-Order as to costs—Suit contested by defendants—Whether 
defence raised did or did not cause delay—If -an be considered for awarding cost on confessional scale—Discretion 
of trial Court as to costs—Interference—G-ou-4s. i : 

The ‘fact that the defence raised. by the defendants did not substantially delay the disposal of a 
suit could not be a ground for denying <osts to plaintiffs which they would otherwise be entitled to. 


Where it is found that the deferce ~aised by the contesting defendants was frivolous, costs on 
the contested scale should be awardec and the fact that the defence put forward did not substantially 
delay the disposal of the suit could rot be considered or be taken into account in arriving at what 
reasonable costs the plaintiffs would b= entitled to. 


That the order of the Judge underse=tion 35, Civil Procedure Code, if not based on legal principles. 
consistent with justice and reason, caa certainly be interfered with by the High Court in appeal. - 
Appeal against the decree cfme Court of the Subordinate Judge, South Kanara, 
dated goth November, 1948, in C. S. No. 58 of 1948. 


K. Y. Adiga and K. P. Adg= for Appellants. 
S. Ramayya Nayak for 2nd Fespondent. 


The Court delivered the Zol>wing 

Jupcment.—This appeal rel=tes only to the decree for costs. The plaintiffs. 
are the appellants. They are tae junior members of an Aliyasanthana family who- 
sued to recover a sum of Rs. 15,38 as the arrears of maintenance due to them. The 
first defendant is the present ejam=nthi of the family. She filed a written statement. 
showing that she was not in possesion of'the family properties or the income from 
them though she became manager on 1gth February, 1948, and that therefore she- 
had not been in a position to raintain the plaintiffs, or herself from out of the 
family income. Defendants 2 20 6 contested the suit and the and defendant 
filed a written statement conteadng that the suit was filed in collusion with. 
the 1st defendant and to saddle the family with a large liability, that as’ 
the plaintiffs were living with -h= 1st defendant who was maintaining them for 
the period during which tae claim was made, the plaintiffs were not 
entitled to separate mainterarce, that ‘the claim ‘for maintenance was 
excessive. Issues were framed. The first issue ‘was whether the plaintiffs were- 
not entitled to maintenance on th= ground that they had been maintained by the 
ist defendant who was ejamanzhi and the second issue was whether there was no; 
justification for demanding seperace maintenance. These two issues arose mainly 
on the written statement of deferdants 2 to 6 and the plaintiffs had necessarily 
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to go to trial. Docurnents were filec and witnesses were examined. Eventually 
the learned Subordinate Judge granted a decree as preved for by the plaintiffs for 
the amount claimed to be recovered Fom the properties of the family. 


On the question of costs the learned Subordinate Judge has allowed costs to 
the plaintiffs from defendants 2 to 6 and fixed a sum of Rs. 100 being the costs 
arrived at the confessional scale. In dealing with the question of costs, while 
accepting the contention of the plaintifs, namely, that they were entitled to costs on 
contested scale as against defendants £z to 6 as sound and holding that it was really 
frivolous on the part of the defendans 2 to 6 to have contended that the plaintiffs 
were not entitled to maintenance on the ground that -he rst defendant maintained 
them, still in view of the fact that tke defence put forward by them did not subs- 
tantially delay the disposal of the swt, the learned Subordinate Judge considered 
a sum of Rs. 100 by way of costs as sufficient. 


It is not a case where costs on tre confessional scale as provided in the Civil 
Rules of Practice could be awarded. The parties went to trial. Issues were 
framed, documents were filéd and =videace was taken. Ordinarily costs must 
generally be on,the contested scale um-ess there are compelling reasons for the Court 
to order otherwise. The fact that th= defence of the cntesting defendants did not 
substantially delay the disposal of the suit could not b= a ground for denying costs 
to the plaintiffs which they would Ee otierwise entited to. When the learned 
Subordinate Judge concedes that tl= defence raised on behalf of the contesting 
defendants were frivolous, he should nave ordered ‘cos-s on the contested scale ‘and 
the delay in the disposal of the suit coald not be considered to be taken into account 
in arriving at what reasonable costs he plaintiff would be entitled to. 


It is urged on behalf of the respondents that the learned Subordinate Judge 
has exercised his discretion which he is en-itled to do wader section 35, Civil Proce- 
dure Code, and that ordinarily such exercise of discretion should not be interfered 
with. I am aware of the discretion <hat is given to Courts in fixing costs but such 
discretion must be based on legal prirciples consistent sith justice and reason. Ido 
not consider that the reason given br the learned Subordinate Judge is sufficient to 
deprive the plaintiffs of their costs te which they wil be entitled. The appeal is 
allowed with costs. 


K.G. — Appeal allowed. 


IN THE HIGH COURT DF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice EasHEER AHMED SAYEED. 


Mukkattumbrath Ayisumma .. Petitioner* 
v. , 
Vayyarath Pazhae Bangalayil Mayomootty Umma ard others .. Respondents. 


Muslim Personal Law (Shariat) Application_Act (ZXVI of 1937, 2s amended by Madras Act XVIII of 
1949)—Applicability and effect—Mappillas gor-rned ‘cy customary laws of marumakkathayam—Ceases to be . 
governed by such custom and are now governed by =slamic law as to intestxe succession. 


Intestate succession of the property belonging to Mappillas after 1937 could not be governed 
by any other law except that of the Muslim Persoral Law (Sharzt) Application Act governing the 
Muslims. Act XXVI of 1937 and the Mad=as, Ac: XVIII of 1945 amending it would go to show 
that the intention and the object of this ene=tment was so far ateny rate the State of Madras was 
concerned that the Muslim Personal Law (Shariat) ApplicationAct should govern Muslims in all 
matters without any reservation. 


It is not necessary that the proprietary icterest of a junior member of a tarwad should have been 
already separated in order to make it availaule to Ais heirs on his dying intestate. The proprietary 
interest or right whether separated or not during hss lifetime, woul enure for the benefit of his heirs 
according to the law that was enacted i 19g7 and the devolutior of that interest in the tarwad pro- 
perty owned by any member jointly witk others would, accerding ‘to the Jaw, devolve on his 
heirs when the junior member dies intestate. Prior to the enactment of Act XXVI of 1937, the 
position might have been different but after the enactment of Act XXVI of 1937, the devolution based 
on custom having been put an end to by the said Act the only metiod by which the right of the junior 
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member in the property would now- devolve is according to the Muslim Personal Law (Shariat) Appli- 
cation Act. The mere fact that Madras Act XVII of 1939 by which it was sought to regulate the 
partition of tarwad properties, cannot be said to militate in any way against the provisions of the 

Muslim Personal Law (Shariat) Application Act, nor could it be said that this provincial measure 
resuscitates or continues in existence the customary law which has been repealed by the provisions 
of the Central Act (XXVI of 1497). ; 


Development of the law governing Mappil'as of Malabar reviewed. 


Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the ord=r of the Court of the Subordinate Judge of Telli- 
cherry in I. A. No. 1722 of 194c in O. S. No. 35 of 1949. 

B. Pocker for Petitioner. ; 

A. Achuthan Nambiar for Respondents. l l 


The Court delivered the fellowing 

Jupcment.—This Civil Revision Petition is against the order of the learned 
Subordinate Judge of Tellicher-y, dismissing the application of the petitioner, a 
third party, filed by her to get herself impleaded in the suit on the ground that 
the rights of Mappilla' Tarwads stand unaffected even after the passing of the 
Muslim Shariat Act and thet 20 individual member would have any heritable 
right in the tarwad properties anless he himself volunteered to become a pace 
member during his lifetime. 


Plaintiffs 1 to 5 in O. S. Ne 35 of 1949 on the file of the Subordinate Judge’s 
Court, Tellicherry, brought a sut for partition of Mappilla Tarwad property said 
to be governed by the MarumaFkathayam law. The petitioner is the widow of a 
member of the tarwad, namel-, Euttiatha Musaliar, who had died sometime before 
the filing of the suit for partitcon. It is alleged that before the suit had been filed, 
he had expressed no intention to separate from the tarwad. This Kuttiatha Musa- 
liar died in July, 1938, i.e., long prior to the coming into force of the Mappilla 
Marumakkathayam Act (Macra: Act XVII of 1939). Before this Act was passed 
by the Madras Legislature, the Central Legislature had passed an’ Act called 
the Muslim Personal Law (Saariat) Application Act (India Act XXVI of 
1937). It is common ground that the husband of the present petitioner died 
after the Muslim Personal Law (Shariat) Application Act came into operation and 
before the Mappilla Marumaklkathayam Act (Madras Act XVII of 1939) was 
passed. The suit itself having bezn filed in 1949, the petitioner made an application 
to the Court for -being impleaded in the suit onthe ground that she was entitled 
to the share of her deceased Ausband in the tarwad properties which were rae 
partitioned at the instance of five of the members of the tarwad. 


The Muslim Personal Law “Shariat) Application Act did not apply to agri- 
cultural lands; and in order to remove the disability, the Madras Legislature 
passed Act XVIII of 1949 whick extended the scope of the Muslim Personal Law 
(Shariat) Application Act to ag-icultural lands as well within the then province 
of Madras. Prior to this amerding Act, there were two other Acts which had 
- been enacted by the Madras Lzgi:lature. The first of-them was Mappilla Succession 
Act (Act I of 1918), which was enacted to amend and define the rules of law appli- 
cable to intestate succession amorg Mappillas governed by the Marumakkathayam 
or the Aliyasanthana Law o? Inheritance. There was also another Act called 
the Mappilla Wills Act (Act VIL of 1928) intended to define the law relating to 
testamentary dispositions by Lfappillas governed by ig Marumakkathayam or 
Aliyasanthana Law of Inheritanze. 


For consideration of the paincs that arise in this petition it is necessary to briefly 
state the development of the law governing Mappillas of Malabar until it reached 
its final stage as evidenced by the amending Act (Act XVIII of 1949). Before 
the Mappilla Succession Act ‘Act I of 1918) was enacted, any property owned by a 
member of a Mappilla Tarwad belonged to the tarwad, whether it was self-acquired 
or otherwise and succession tc such property was by right of survivorship. The 

` tarwad property remained: impar-ible although-the members of-the tarwad. had a 
proprietary interest in the prcpe-ty and therefore entitled to maintenance. The 


1 
. t 


IL] AYISUMMA U. MAYOMOOTTY UMMA (Basheer Ahmed Sayeed, F.). 935 


general Islamic law by which Muslims were governed in the rest of the country was 

not in force among the Mappillas of North Malakar and some parts of South 

Kanara, where Mappillas predominate. The custcmary law prevailed in the ' 
Mappilla society of North Malabar and parts of Somch Kanara. This system of 
inheritance, according to MarumaFkathayam, is a deviation. from the original 

Islamic law and had been adopted ky the Mappillas by reason of a custom which 

had developed out of certain historic conditions and factors which it is not necessary 

now to go into. r 


When such was the position, in order to amend the law of intestate succession 
„among the Mappillas governed by the said Marumakkathayam or Aliyasanthana 
Law of Inheritance, the Mappilla Sucessicn Act (Act Lof 1918) was enacted. It was 
‘made applicable to Mappillas domiciled in the Preädency of Madras who were 
governed by the Marumakkathayam or Aliyasanthena Law of Inheritance and 
also in respect of immovable propecties situated witrin the presidency of Madras 
to Mappillas domiciled outside the presidency of Mad-as who were governed by the 
‘customary law. It defined the property -n respect o7 which a deceased Mappilla 
„should be considered to have died intes-ate. While so defining, it included all 
properties in respect of which the Mappil.a who died had not made any testamen- 
tary disposition and also excluded <he tarwad, proprrty, unless the person dying 
intestate was exclusively entitled to such tarwad property. This Act further 
defined that all such property shall. notwithstending any custom to the 
contrary, devolve upon his heirs in the order and acccrding to the rules of Muham- 
madan law. The effect’ of Mappila Succession Act was that the self-acquired 
property of a Mappilla governed by the Marumakkachayam or the Aliyasanthana 
Law could thenceforth devolve on his heirs on his dying intestate and also, by impli- . 
cation gave power to the Mappilla to alienate such 2roperty inter vivos. This Act 
did not intend to legislate in respect of the tarwac property. The question of 
inheritance of tarwad property was left -ntact .but confined itself only to the self- 
acquired property of the Mappilla and it made it clear that such self-acquired 
property could devolve upon the hes according ,to _amic rules of succession and 
not according to the rules of survivorship which applied to the tarwad property. 
In one sense, this Act may be considered to be a mild revolt against the Maru- 
makkathayam law which was governing zhe Mappillas until then in respect of all 
properties and this Act might be considered. also to be a deviation from the cus. 
tomary law of Marumakkathayam -vhich was till then applicable to Mappillas of 
North Malabar and South Kanara. a 


Then Madras Act VII of 1918. called the Mappila Wills Act was enacted to 
define the law relating to testamentary d-spositions by Mappillas governed by the 
Marumakkathayarn Law ar the Aliyzsanthana Law of Inheritance. It extended to 
the whole Presidency of Madras and was made. azplicable to testamentary dis- 
positions by Mappillas governed by the' Marumakkathayam or the Aliyasanthana 
Law of Inheritance in respect of property which but for such testamentary dispositions 
would devolve in accordance with -he provisions of the Mappilla Succession Act, 
1918. Séction 3 of this Act further proviced that testamentary dispositions to which 
this Act applied should be governed by the Muhan-madan Law relating to Wills 
and not by the Malabar Wills Act, 1898. The purpose of this Act was to exclude 
Mappillas, to a further extent from the scope of the general law governing wills 
that was prevalent then in Malabar which applied to all communities living there 
and to bring into effect the Islamic ‘aw governing the wills so far as the Mappillas, 
who were then governed by the Marumazkathayam 3r the Aliyasanthana law were 
concerned. 


In October, 1937, the Muslim Personal Law (Shariat) Application Act (Act 
XXVI of 1927) was enacted by the Certral Legisla-ure and the preamble to that 
Act states that it was enacted to mzke provision for zhe, application of the Muslim 
Personal Law (Shariat) to Muslims in British India, the term ‘British India °. 
having subsequently been amended into the Provinces of India by the amending 
Ordinance of 1948. Section 2 of chat Act provided that: 
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“ Notwithstanding any custom £r usage to the contrary, in all questions (save questions relating 
to agricultural land), regarding int=tæe succession, special property of females, including personal 
property inherited or obtained under=cntract of gift or any other provision of Personal Law, marriage, 


dissolution of marriage including Tasg Ila, Zihari, Lian, Khula, and Mubaraat maintenance, dower, 
guardianship, gifts, trusts and trust properties and wakfs (other than charities and charitable institutions 
and charitable and religious endowmen:) the rule of decision in cases where the parties are Muslims 
shall be the Muslim Personal Law “Shariat).” ; 

The third section of this Act gave power to make a declaration to any Muslim 
that he desires to obtain the beat of the provision of section 2 of this Act and that 
therefore the provisions of thet section should apply to the declarant and his: des- 
cendants. It is not necessary > deal with that section in the present context. The 
fourth section gives power to te provincial government for making rules to carry 
jnto effect the purposes of the Act and it is not necessary to refer to that section either. 


The material section of tœ said Act is section 6 which repealed some of the 
legislations which enabled covrts to apply rules of [Muhammadan law, where the’ 
parties were Muslims in so far as they were inconsistent with the provisions of the 
Muslim Personal Law (Sharia) Application Act. . One of the sections: that was’ 
repealed by this section 6 of tae Muslim Personal Law (Shariat) Application Act, 
was section 16 of the Madras Ciil Courts Act, 1873. ‘Section 16 of the Madras 
Civil Courts Act, 1873, was-in the following terms : s i 

“ Where, in any suit or proceedimg:, it is necessary for any Court under’ this Act to decide any 

` question régarding succession, inheritence, marriage or caste or any religious usage or institution, 
(a) the Muhammadan Law imraæs where the parties are Muhammadans and the Hindu Law 
in cases where the parties are Hindus; or 


‘(b) any custom (if such there Ee) Having the force of Jaw and governing the parties or property 
concerned shall form the rule of deGsica, unless such law or custom has, by legislative enactment, 
been altered or abolished ; Š 

` (c) in cases where no specific zub exists, the Court shall act according to justice, equity and 
good conscience.” 


It will be seen that the w=of' of section 16 of Act III of 1873 is sought to be 
repealed by section 6 of the Musim Personal Law (Shariat) Application Act (Act 
XXVI of 1937) in so far as th=t section was inconsistent with the provisions of the 
said Muslim Personal Law (Sh=ict) Application Act. If this section 16 is analysed, 
it will be seen that sub-clause (=) of section 16 is not inconsistent, with the provisions 
of Muslim Personal Law (Sharat) Application Act, for that sub-clause only states 
that the Muhammiadan Law i= case where the parties are Muhammadans should 
be the rule of decision, unless =1ch law had, by legislative enactment, been altered 
or abolished, and therefore it =, in consonance with the provisions of section 2 of 
Act XXVI of 1937. But sub-Zaase (b) of section 16 which says that “ any custom 
(if such there be) having the Hrce of law and governing the parties or property 
concerned, shall form the ruleof decision’, cannot be said to be consistent with 
section 2 of the Muslim Pe-sonal ‘Law. (Shariat) Application Act (Act XXVI 
of 1937) and therefore that sub-clause should be considered to be repealéd by 
section 6 of the said Act XXVI œ 1937 ; for section 2 of Act XXVI of 1937 enacts 
that notwithstanding any custom. or usage to the contrary in all matters set out 
in the section, the rule of decisicn & case the parties are Muslims shall be the Muslim 
Personal Law. It is not necesser} to deal with sub-clause (c) of section 16, for that 
sub-clause only says that where nc specific rule exists, the Court shall act according 
to justice, equity and good ccmscience. That clause can be said to be affected 
only if. it is incohsistent with the provisions of Muslim Personal Law (Shariat) 
Application Act. It is clear, Enwever, that if there is any specific rule, then the 
decision will have to be accordirz zoò that rule or law governing the Muslims and not 
according to equity, justice and cod conscience. 


As this Muslim Personal Lew “Shariat) Application Act excluded from its scope; 
questions relating to agricultural Hands and as it was felt necessary that the Muslim 
Personal Law (Shariat) Applicction Act should be made applicable also to agri- 
cultural lands in the Province oM adras; the Madras Legislature amended section 2 
of Act XXVI of 1937 by Act XIL of 1949 by which the-words ‘‘ the same questions 
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relating to agricultural lands” were omited and. in consequence thereof so far as 
the Province of Madras was concerned, the Muslim Personal Law (Shariat) Appli- 
cation Act was made applicable to al properties owned by Muslims including the 
agricultural lands. A further amencment was also made by Madras Act XVIII 
of 1949 by which the words found ir the >riginal section 2 of Act XXVI of 1937, 
namely,‘ other than charities and charitab‘e institutions and charitable and religious 
endowments” were also omitted, so that the Mustim Personal Law (Shariat) 
Application Act was made applicable even to walks which included charities, 
charitable institutions and charitable anc religious endowments in the Province 
or State of Madras. : 


A reading of the original Act EXVI of 1937 amd the amendment made by 
Madras Act XVIII of 1949 would go to show that che intention and the object 
of this enactment was, so far as at any zate the State of Madras was concerned 
that the Muslim Personal Law (Shariat) Application Act should govern the Muslims 
in all matters without any reservaticn. 


The question that arises now for ccnsideration is, whether after section 16 
of the Civil Courts Act and ‘particucarly sub-clause (3) thereof had been repealed 
by Act XXVI of 1937 as being inconsistent with the provisions of that Act, the 
application by Courts of any custom or usage havirg the force of law, was still 
possible, and whether it could be made the rule of decision between the parties 
who were Muslims after the enactment of Act XXVI of 1937 [the Muslim Per- 
sonal Law (Shariat) Application act]. Though Mappillas were Muslims, the 
customary rule of inheritance by sucvivorship was applied to them under section 
16 (b) of the Civil Courts Act ITI of 1873 If that section 16 (6) ‘is repealed by 
section 6 of the Muslim Personal Law (Shaziat) Application Act, it is beyond question 
that, after 1937, the customary rule >f inkeritance by survivorship cannot be made 
applicable by Courts of law in this country. It is tae contention of the learned 
counsel for the petitioner that after the Maslim Persoral Law (Shariat) Application 
Act came into force, all customs anč usages contrary to the Muslim Personal Law 
became inapplicable as a rule of decision in cases wkere the parties were Muslims 
and that all customary law stood abolished and the Muslim Personal Law took its 
place in all matters enumerated in section 2 of the szid Act (Act XXVI of 1937). 
Applying the provisions of section 2 of Ast XXVI of 1937, it is further-contended 
by the learned counsel for the petiticner, zhat the prcprietary interest of a member 
of the Mappilla Tarwad, if such member dies intescate, would devolve upon his 
heirs according to the Muslim Law and that the heirs would be entitled to inherit 
the same according to the rule of Muslim Law and that all the rights and interests 
that attach to the properties belonging to a Muslim, who dies intestate, would 
also attach to the member of a Mappila Tarwad. A gradual evolution in the 
application of the Muslim Personal Law to the members of the Mappilla Tarwad 
which commenced with the enactment cf the Maprilla Succession Act (Act I of 
1918) culminated in the passing of tae Muslim Personal Law (Shariat) Application 
Act of 1937 as it was finally amended by the Madras Act XVIII of 1949 and after 
the enactment of the Muslim Personal Law (Shariat) Application Act of 1937, the 
Courts had no more jurisdiction to apply any custom >r usage to Muslims who were 
parties to any suit or proceedings in respect of the several matters enumerated in 
section 2 of the said Act XXVI of 1337 and the Mappillas of Malabar, being Mus- 
lims, from 1937 onwards, came within the scope of the same Muslim Personal Law 
(Shariat) Application Act without any exception. 


In the present case, the Mappilia member of the tarwad died after the Muslim 
Personal Law (Shariat) Application Act came into force, but before Act XVII 


. 


of 1939 was enacted. As already pointed out, Act XVII of 1939 was enacted to .- 


define and amend ‘in certain respects the kaw relating to family management, parti- 
tion and succession, among the Meppillas following the Marumakkathayam Law. 
Under section 13 of this Act, any :ndividual memt=r of a tarwad may claim to 
take his or her share of the proper-ies cf the tarwad over which the tarwad has 
power of disposal and separate from the -arwad. Section 14 provided:that; : 


117 


938 ` ` THE MEDEAS LAW JOURNAL REPORTS. - : [1952 


“ Two or more members belorgirs to the same tavazhi, may claim to take their share of the 
properties of the tarwad over which tke ‘tarwad has power of disposal, separate from the tarwad 
and enjoy the same jointly with all -he incidents of tarwad property”. 


Section 18 is as follows :— 


& Succession to the property obtain=d by an individual member on partition shall be governed 
by the Islamic Law of Inheritance.” i 
It is under this Act that the stit “or partition has been laid by the plaintiffs and the 
sections referred to above enable any member of the tarwad or tavazhi to claim 
partition of the property and that once that partition is effected and any member 
obtains any property under suck partition, succession to that property is governed 
by the Islamic Law of Inheritarce. It is curious that at the time when this law 
was enacted, no notice appea-s o have been taken of the existence of the Muslim 
Personal Law (Shariat) Applicetion Act enacted by the Central Legislature. It 
appears to me that, on a stric: interpretation of Act XXVI of 1937, when this Act 
became applicable to all Mappilas from the date when it was enacted there was 
no need nor necessity for the eractment of the Mappilla Marumakkathayam Act 
(Madras Act XVII of 1939). However in so far as that Act has been only an ena- 
bling measure giving the right z0 he menibers of the tarwad family to claim partition 
of their share in the property belonging to the family, it may not be said to be 
inconsistent with the Central Acz (Act XXVI of 1937) and it is also not necessary 
in the present context for me tc examine the repugnancy or otherwise of this measure 
to the provisions of the Central Act. In so far as the customary law of survivorship 
was abolished by the Muslim Pzrsonal Law (Shariat) Application Act and in so 
far as Marumakkathayam Act ‘Act XVII of 1939) enabled any member of the 
Mappilla tarwad family to claim partition of the property belonging to the family, 
it is clear that the right of sicczssion to the property or any proprietary interest 
that any member of the Maprille tarwad possessed in the joint family when the 
succession was intestate, became governed by the Muslim Personal Law (Shariat) 
Application Act and not by ary custom or usage after 1937. Therefore, it is 
clear that intestate succession o? the property belonging to the Mappillas after 
1937 could not be governed by any other rule of law except that of the Muslim 
Personal Law (Shariat) Application Act governing the Muslims. 


In this connection, the queston has been raised by the learned counsel for the 
‘respondents, Mr. Achuthan Nambiar that no member of a Mappilla Tarwad has 
any separate proprietary interzst. in the tarwad, and, unless and until there was a 
proprietary interest in the tarwed, there was nothing that could devolve on his 
heirs on his dying intestate. He has relied upon the decision in P. P. Kunhamod 
‘Hajee v. P. P. Kuttiath Hajee’. ‘The question that arose in that case was the grant 
of a very improvident lease following on a course of conduct pursued for some 
years in which the interests of a tarwad were persistently disregarded and it was 
held that such a grant was saffcient ground for removing a karnavan from the 
management of the tarwad propsrty. The passage appearing at page 175 in this 
decision relied, upon by the lzarned counsel for the respondents is that a junior 
member cannot will away his share in the property belonging to the tarwad, that 
he is incompetent to alienate the estate and he asserts that the individual member 
in.a Mappilla Tarwad has no separate interest in the tarwad property and theréfore 
nothing could devolve on his hei-s on his death. I do not think that this decision 
is authority for the proposition se forth by the learned counsel for the respondents. 
This decision was long prior to the various enactments which had the purpose of 
slowly taking out-the Mappillas fom the application of the customary’ Marumakka- 
thayam law in matters of succession wills and partition. The learned counsel 
` for the respondents has also relied upon the decision in Moidin Kutti v. Krishnan?. 
` In that decision the suit was Zor a declaration that the debt for which the decree 
‘ was obtained was not a debt properly due by the plaintiff’s tarwad and it appeared 
that the plaintiffs and defendants 1 and 2 alone of the members of the tarwad were 
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These observations have been relied upon by the learned counsel for the respondents 
to show that the junior member’s right is only to maintenance and therefore, the 
Muslim Personal Law (Shariat) Application Act cannot apply to Marumakkathayam 
Tarwad, because the junior member has no separate right in the tarwad to devolve 
on his intestacy. Except the right to maintenance, he has no separate right or 
interest in the tarwad property. I do not think that in.the light of the subsequent 
enactments referred to above regulating the succession: and inheritance to the pro- 
perty of Mappilla, who is a member of the tarwad,.this decision is of any avail in the 
present context. On the other hand, I am inclined‘to agree with the learned 
counsel ‘for the petitioner that the rule of decision in Achutan v. Kunjunnt Nair?, 
where it has been held that a.claim by the junior-members of a tarwad against the 
karnavan to enforce their rights to participate in thé joint enjoyment of the tarwad 
property according to a family Karar is not’“‘a suit-relating to maintenance” within 
the meaning of Article 38, Schedule II to Act IX of 1887 ; but is “a suit for the en- 
forcement of a right to . . . . or interest in immoveable property ” and is not 
cognizable by a Court of Small Causes under Article 11, Schedule II of Act IX of 
1887 applies to the facts of the present case. In that suit, the difference between 
the claim of a female member of a joint. Hindu family under the Mitakshara law to 
separate maintenance and the right of.a junior member of tarwad to enforce his 
right to participate in the joint enjoyment of the tarwad property has been clearly 
brought out. Even so,-in Manikkath Ammini Ammal v. Padmanabha Menon®, a Bench 
of this Court has held that it is clear that the right of-a member of a tarwad for an 
allowance is an incident of co-proprietorship in the property of the tarwad and that 
consequently that right could not be denied, unless circumstances show that the 
tarwad is not in a position to give separate allowance. It has been held further 
that the claim for the separate allowance by a junior member of a tarwad is an 
indicia of proprietorship and not founded upon moral or quasi-legal obligations 
or on inability to maintain himself or herself. The various decisions in which the 
right to allowance was recognised-to be based on“the' right of co-ownership of the 
property have been referred to in this decision. -In—Sheshappa Heggede v. Chandayya 
Heggede*, a Bench of this Court has again held that’the righs to maintenance which 
a member of an Aliyasanthana family or ajunior-member of a tarwad property 
possesses is property and therefore the first portion of section 6 of the Transfer of 
Property Act is complied with. The various decisions relating to the point 
have been again reviewed in this decision and it: was observed that the Transfer 
of Property Act was not opposed to the assignability of the maintenance of a member 
of a Malabar Tarwad or a member of an Aliyasanthana family ; and it was finally 
held that if it is in the nature of a right in property and a right to maintenance that 
has been purchased, it cannot be the subject-matter of a suit in a Small Causés 
1. (1882) I.L.R.6 Mad. 27. . 3 = (191 M.L.J. 509. $ 
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Court. Besides these the ‘learfied counsel for ‘the petitioner has referred to “A 
Treatise on Malabar and Altydsanthana Law ” by Mr. P. R. Sundara Aiyar, late 
Judge of this Court, page 133 of 1922 edition. The learned Author states as 
follows :— Steed os, - 
“ The word ‘ maintenance? js loosely applied to designate the right of the junior members to 
participate in the enjoyment of the family property. It is not a jus in re aliena Eke as that of a widow. 
It is an incident to and a mode in which the proprietary right of each individual member of the Malabar 
Tarwad is enjoyed. To such a claim Article 227 and not Article 128 of the Limitation Act applies. 
‘Unlike mere claims for maintenance; their right when defined may be assignable. A suit for main- 
tenance of this sort does not fall within the clause relating to maintenance in the schedule to the Small 
‘Causes Courts Act. The right of thé junior member is ordinarily restricted to his being maintained 
in the family house. In other words, no junior is ordinarily.entitled to claim separate maintenance, 
if the karnavan does not choose to allow it. There is nothing to prevent the karnavan from allotting 
a separate maintenance, to one member and refuse to do so to another. It is not open to an Anan- 
dravan to claim separate maintenance for himself merely on the ground that it is allowed to another. 
In consequence of the absence of the right to partition, the question as to circumstances under which 
‘ a junior member is entitled to claim separate maintenance is of great importance in the Maru- 
imakkathayam Law.” ; 
It must be observed that at that time the Malabar Tarwad was impartible and it 
w,  isonly later that the right to partition was vested in the members of the tarwad 
“$i. property under the later enactments. Therefore, I do not see any point in the 
: learned’ counsel for the respondents contending that what the junior member of the 
_ tarWad is entitled to is not a proprietary interest, in the tarwad property but that - 
, he is merely entitled to maintenance, in the sense in which such maintenance is 
available to women ih the Mitakshara family. ‘ 


In this case, when the husband of the petitioner died he had a proprietary 
interest in the tarwad property and on his death, that proprietary interest did not 
become merged or extinct but devolved on his heirs, under the Personal Law (Shariat) 
: Application Act ; and under Madras Act XVII of 1939 a junior member of the 
-e tarwad had a right to ask for partition of his share in the tarwad property. Even 

if the Mappilla Marumakkathayam Act (Madras Act X XVII of 1939) was not 
enacted, the position would not have been different, for under the Muslim Personal 
Law (Shariat) Application Act, it would have been still open to a junior member 
of the tarwad or his heirs to apply for a partition of the property of the tarwad under 
the Muslim Personal Law (Shariat) Application Act. For it cannat be denied that the 
‘object of the Muslim Personal Law (Shariat) Application Act was to put an end 
to all the anti-Islamic customs and rules that had obtained the force of law and in 
their stead to apply the original principles of Islamic law itself. Therefore, when 
the customary law had to give way to the principles of~Islamic Law governing 
inheritance and such other subjects so far as Muslims were concerned and which 
“were equally applicable to Mappillas as to Muslims of other parts of the country, 
there can be no substance: in saying that what has been sought to be repealed by 
‘section 6 of the Muslim Personal Law (Shariat) Application Act was not the Maru- 
makkathayam Law of Inheritance, but only a custom. The Marumakkathayam 
‘Law of Inheritance is based on a custom which was prevalent in the part of the 
country where the Mappillas lived and it is that custom which has gained the force 
of law and it was that custom that was being applied to Mappillas under section 
-16 (b) of the Civil Courts Act III of 1873. But for the fact that that customary 
rule. of inheritance, which is: known as Marumakkathayam Law had obtained 
-the force of law;the Courts would have had no jurisdiction to apply that custom to 
‘Mappilla families which lived as tarwad families. The distinction that is made 
‘between Custom and Marumakkathayam or Aliyasanthana Law by the learned 
-counsel ‘for the respondents is without substance and meaning. ‘ Custom’ recog- 
-nized by Courts of law have obtained the force of law without any further proof, 
-and therefore. it is such customs which have gained the force of law that are sought 
‘to be put an end to by the Muslim Personal Law (Shariat) Application Act and 
:their application by section 6 of the said Act XXVI of 1937. Custom happens 
-to be the basis of customary law and therefore all customs contrary to the Islamic 
Personal Law cannot have any force or validity after enactment of the Muslim 
` Personal Law (Shariat) Application Act. Ree. oe wigs he ev 
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force of this argument. Madras Act I of 1918 itself'had the effect of deviation 
from the then existing customary law applied to the Mappillas of North Malabar 
who were governed by the Marumakkathayam customary law and took the self- 
acquired preperties of the Mappillas out of the scope of Marumakkathayam rule of 
inheritance. Therefore, it cannot be said that this'Act I of 1918 required to be 
repealed because, in substance, it was-in consonance with the aims and objects 
of the Muslim Personal Law (Shariat) Application Act. Though that enactment 
(Act I of 1918) did not touch the tarwad property as such, still in so far as customary 
succession to the tarwad property gets repealed by the Muslim Personal Law (Shariat) 
Application Act, there is no meaning in saying that Act I of 1918 should also have 
. been repealed by section 6 of Act XXVI of 1937. _ Even so, Act VII of 1928 which 
relates to the wills of Mappillas as already set out made the Muslim Law applicable 
to such wills made by Mappillas and the Muslim Personal Law (Shariat) Appli- 
cation Act has not made any reference to Act VII of 1928. As a matter of fact, 
section 2 of the Muslim Personal Law (Shariat) Application Act does not deal 
with testmentary succession, but primarily concerns itself with intestate succession. 


A further point has been raised by the learned counsel for the respondents 
that unless the individual member of the tarwad ‘had claimed partition during his 
lifetirne, he could not be deemed to have left anything to devolve on his heirs on 
his death. In the present case, the husband of the petitioner not having claimed 
the partition himself and not having. expressed any intention to separate from the 
tarwad, the learned counsel contends that on the-death of such a member of the 
tarwad no question of inheritance or succession by his present heirs would arise. 
The learned Subordinate Judge would appear to-have accepted this contention when 
he observes in the last portion of paragraph 4 of his judgment that 


“The rights of Mappilla Tarwad stand unaffected even after the passing of the Mussalman 
Shariat Act and no individual member would have heritable right in the tarwad properties unless 
he himself volunteered to become a divided member during his lifetime. So it would appear that the 
petitioner would have no claim to any share in the tarwad properties. ” 

I do not think that this’ contention has any substance. I cannot agree with the 
learned Subordinate Judge in his view that the member through whom the peti- 
tioner claims a right to be impleaded as a party should have himself claimed partition 
‘during his lifetime, for, as I have already observed, ‘the interest of a junior member 
.'of a’ Mappilla Tarwad is a proprietary interest in the property of the tarwad and 
‘that proprietary interest on his demise must be available to be succeeded to or 
inherited by the heirs or successors. When once the right to succession by the 
customary law of survivorship has been repealed by the Muslim Personal Law 
(Shariat) Application Act and the Muslim personal law has been made applicable 
_ ‘to all Muslims including Mappillas, there can be no force in the argument that 
the junior member of the tarwad should have claimed partition before his death 
in order that his heirs might claim a right to his proprietary interest in the tarwad 
properties. Whether the junior member. did or did not claim a right during his 
lifetime to partition when his proprietary interest becomes heritable under the 
Muslim Personal Law (Shariat) Application Act, then, on his demise, his heirs 
would become automatically entitled to claim the right which has been left by him 
in so far as it has not been disposed of by any testamentary disposition. He would 
be deemed therefore to have died intestate in.respect of his proprietary right or 
interest in the tarwad property and the surviving heirs of the deceased junior member 
would be entitled to claim partition of the property and. have their share or shares ` 
separated from the property. It is not necessary, in my view, that this proprietary 
interest of a junior member of a tarwad should have been’ already separated in 
order to make it available to his heirs on dying.intestate: The proprietary interest 
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or right whether separated or not during his lifetime, would énure for the benefit 
of his heirs according ‘to the law that was enacted in 1937 and the devolution of that 
right in the tarwad property owned by any member jointly with others, would 
according to the law, devolve on his heirs when the junior member -dies intestate, 
Prior tc the enactment of Act XXVI of 1937, the position might have been different, 
but after the enactment of Act XXVI of 1937, the devolution based on custom 
having been put an end to by the said Act (Act XXVI of 1937), the only method 
by which the right of the junior member in the property would now devolve is, 
according to the Muslim Personal Law (Shariat) Application Act. That portion 
of the Marumakkathayam Customary Law which was till then in force having been 
repealed by the Muslim Personal Law (Shariat) Application Act, the jurisdiction 
of the Courts to administer any such customary law in cases where the parties are 
Muslims having been taken away, it will be only proper and right that Courts should 
now ad-ninister the Muslim Personal Law between Muslims in accordance with the ` 
provisicns of the Muslim Personal Law (Shariat) Application Act. The mere fact 
that the Madras Legislature enacted a subsequent measure, viz., Act XVII of 1939 
by which it was sought to regulate the partition of tarwad properties, cannot be 
said to militate in any way against the provisions of the Muslim Personal Law 
(Sharia:) Application Act, nor could it be said that this provincial measure resus- 
citates or continues in existence the customary law which has been repealed by the 
provisions of the Central Act (Act XXVI of 1937). I do not see any substance 
in the cbservation of the learned Subordinate Judge that the Mappilla Marumakka- 
thayam Act (Act XVII af 1939). recognises the legal existence of Mappilla 
Marumakkathayam tarwads owning properties even after the Muslim Shariat 
Act. He has relied upon thẹ decision in (Katheésumma v. Adiyalath Beechu+), In 
that decision, Satyanarayana Rao, J., on a difference of opinion between himself 
and Panchapagesa Sastri, JJ., observed : 

“In the case of Mappilas governed ‘by the Marumakk- thayam law an indeféasable right to 

claim partition by a member of the tarwad was conferred for the first time by the Mappilla 
Marumakkathayam Act, 1939 (Act XVII of 1939). The provisions of the Nayar Marumakka- 
thayam Act ¿nd the Mappilla Marumakkathay m Act being analogous, there is no reason for not 
applying the principle of Kunchi Amma v. Minakshi Amma? to members of Moppla tarwads.” 
In this case, the point that has been considered was whether a member of a Mitak- 
shara Hindu joint family or a member of the tarwad governed by the Marumakka- 
thayam law can become divided in status by issuing a notice of intention to separate, 
to the manager of the joint family or the, karnavan of the tarwad without issuing 
notice to the other members., Viswanatha Sastri, J., answered the question in the 
affirmative on a difference of opinion between Satyanarayana Rao and Panchapa- 
gesa Sastri, JJ. / : 

The question that has now arisen in this petition was not the subject-matter 
of any discussion in the said decision, nor is there any reference to the Muslim 
Persona- Law (Shariat) Application Act, in the course of the judgment of Viswa- 
natha Sastri, J., on the point as to whether the customary law of devolution by 
survivorship as it obtained under the Marumakkathayam system was or was not 
repealec by the Muslim Personal Law (Shariat) Application Act. I do not think 
that this decision is of any assistance or avail to the learned counsel for the res- . 

ondents. It must be remembered that this suit in which the petitioner applied 
or being impleaded as a party is itself one for partition by five of the members of the 
tarwad and whén once five such members have expressed their intention to get 
themselves separated from the tarwad and want separate possession of their shares, 
nothing could prevent the petitioner coming on record to claim that share which 
she becemé entitled to on the demise of her husband, who died intestate and who 
. was entitled tora right of share in the same property. The said husband having 
died, the Muslim Personal Law (Shariat) Application Act having come into effect 
‘which in turn repealed the customary law of survivorship and left the right of the 
~ deceased husband intact to be succeeded to and inherited by-his heirs. 





E - frox) 2 M.LJ. 268. 


: 693. 
l <2: (1935) 70 MLJ. 114: LLR. .59 Mad 


IT] *AVISUMMA 0. MAYOMOOTTY. UMMA (Basheer Amed Sayeed, J) 943 


The learned covinsel for the respondents has ‘invited my attention of two other 
decisions which he has relied upon in the course of his arguments. The first of them 
is the decision in Mohiuddin v. Safia Khatun!, The lerned counsel for the respondents 
contends on the basis of this decision ; that the effect of section 2 of the Muslim 
Personal Law (Shariat) Application Act was only to repeal the decisions according 
to equity and good conscience. That was a case in which the ‘question of wakf 
was considered and has no material bearing on the question now at issue. Section 7 
‘of the Muslim Personal Law (Shariat) Application Act repeals the whole of section 
16 of the Civil Courts Act in so far as that section is inconsistent with the Muslim 
Personal Law (Shariat) Application Act. It cannot be contended that the custo- 
mary law of succession by survivorship was left intact by section 6 of the Muslim 
Personal Law (Shariat) Application Act. Where the customary right of succession 
by survivorship was enforced by Courts in India by virtue of clause (b) or clause 
(c) of section 16 of the Civil Courts Act, in so far as such decisions were inconsistent 
with the provisions of the Muslim Personal Law (Shariat) Application Act, they 
should be deemed to have been repealed. Therefore, if there is any rule of law 
which has been in force by virtue of the Courts having acted under clause (c) of 
section 16 of the Civil Courts Act, if that rule of law is inconsistent with the provisions 
of Act XXVI of 1937, then certainly to that-extent, that rule of law would also 
stand repealed. I do not think, therefore, that this decision relied upon by the 
learned counsel for the respondents is of much assistance to him. The second 
decision which has been referred to by the learned counsel for the respondents in 
this connection is the one in Kunhi Pathuma v. Sundara Ayyar®. This decision was 
on the question of guardianship and it was held that the question of guardianship 
shall be governed by the Marumakkathayam customary law. But it should be 
noted that the question arose in respect of agricultural lands and agricultural Jands 
at the time when this case came up for decision were excluded from the scope of 
section 2 of the Muslim Personal Law (Shariat) Application Act. Therefore, no 
reference in thé said decision was made to the said Act (Act XXVI of 1937) and the 
decision proceeded on the basis of the law then existing in regard to agricultural 
lands which had been excluded from the operation of section 2 of Act XXVI of 1937. 
It was only in 1949 by the amending Act (Madras Act XVIII of 1949) that agri- 
cultural lands were brought within the scope of section 2 of the Act XXVI of 1937. 
This decision therefore has no relevancy to the facts of the present cae. Therefore, 
not much reliance can be placed on the subsequent enactment of Act XVII of 1939, 
the Mappilla Marumakkathayam Act, which only prescribes the method of securing 
‘partition of the estate which was impartible formerly, and it cannot, by any means, 

“be assumed that this later Provincial Act has the effect of nullifying or invalidating 
what has already been declared to be the law applicable to Muslims by virtue of 
Act XXVI of 1937. - i 

Therefore on a consideration of the entire circumstances of the case and for the 
reasons that I have already given, I do not think that the learned Subordinate Judge 
was right in the approach he has made to the question at issue. I am of the opinion 
that under the law as it now stands after the Muslim Personal Law (Shariat) Appli- 
cation Act whether the husband of the petitioner had declared his intention to get 
himself separated or not, on his having died intestate, his right in the property would 

. be available to his heirs to devolve according to the Muslim Law and that the 
petitioner was entitled to be brought on record as a party to the Suit for partition 
in order that she might put forth her claim to her deceased husband’s right or 
interest in the tarwad property left by him. 


The learned counsel for the respondents has urged that in view of:the fact that 
this petition has raised some important questions of law, the’ matter -should be 
posted before a Bench for decision. I do not think that this is a sufficient reason 
for me to direct this matter to be posted before a Bench. The matter appears 
to be plain and simple. . The petition is allowed with costs. E TE 


ES O ipai ——— - -> -- > Petition allowed. 
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a IN THE HIGH COURT OF JUDICATURE AT: MADRAS. A 
- PRESENT - +—Mr. Justice Govinpa MENON. ; ; 
Nalabala Chalamiah l : . .. Petitioner” 
v. ‘ 
Nalabala Rubial and another sa A .. Respondents. 


Givi. Procedure Code (V of t808), Order-9, tule Sones Sales aside ex parte decree—Sufficient 
grounds fer not appearing on date on which suit was disposed of—Discretion of Court to impose terms for setting 
aside ex parte decree. . r. 


Order 9, rule 13 cf the Civil Procedure Code, gives ample discretion to the Court in setting 
aside an ex parte decree to impose such reasonable terms as the Court deems fit. Even though the 
defendart had sufficient grounds for not appearing on the date on which the suit was disposed of, 
it canno: he said that a direction to the defendant to deposit the costs of the 'suit before a certain 
date, is anreasonableʻor punitive.. 


Petition under section 115.of Act V of 1908 praying that the High Court will 
be pleased to revise the order, dated 6th September, 1951, in I.A., No. 33 of 1951 
in U.S. No. 5 of 1949 on the file of the District Court, Cuddappah. _ 


T. S. Narasinga -Rao and M. Balachandrudu for Petitioner. 
0. Chinnappa Redd, P. Ramakrishna and B. Prasada Rao, for Kapa 


Ju>ement :—This is an application by`a defendant in whose favour an ex parte 
décreé’ has been set aside on «conditian that .the “costs of the suit are deposited 
before 1st October, 1951: Myr. T.S.. Narasinga: Rao argues that the condition 
imposed is too onerous especially in view of the finding of the learned Judge that 
the defendant had sufficient grounds for not appearing on the date on which the suit 
was disposed of. Even so Order 9, rule 13, gives ample discretion to the Court 
in setting aside an ex parte decree -to impose such reasonable terms as the Court 
deems fit. I cannot say that the direction to deposit the costs of the suit is 
unreascnable or punitive. The civil revision petition is therefore, dismissed with 
costs. : i 


Asa matter ‘of grace the time dranted to the petitioner to deposit fhe costs 
is exterded till 15th November, 1952. If that is done the ex pairte decree will be 
set aside and the suit tried on the merits. In default the ex parte decree will 
stand confirmed. 


K3 - . Petition dismissed. 
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Substantial question of law as to interpretation 
of Constitution should exist ©oa. 725 

—Art. 133—Appeal’to Supreme: Court— 
If lies as of right where there is variation of 
alecree on appeal. (F.B.) 365 
Art. 133—Scope—Ordee of High Court 
rejecting an application under O. 41, R. 19, 
C.P. Code to restore and rehear an appeal. 
- dismissed for default—Appeal to Supreme Court 
—If lies 197 
Art. 133 (1) ()—Scope ° -» 646 
Art. 166 (1)—Scope—Order for detention 
under S. 3 of the Preventive Detention Act (IV 
of 1950)—Proper form—Ordcr that ‘‘ Gévern- 
ment of the State was satisfied ” and “ Govern- 
ment of the State is pleased to direct ” detention. 
of a person—Validity—Proof of order—Other 
,evidence—Affidavit of Secretary—Sufficiency 
—Minister in charge—If to be called—aAffidavit 
—Verification—Form. (S.C.) 338 

——Art. 226—Party aggricved by adminis- 
„tration of Madras General Sales Tax Act— 
Remedy available in ordinary civil Court—Writ 
of certiorari whether lies 27 
Art. 226—Powers under—Conditions ne- 
cessary for exercise of 671 
Art. 226—Scope—Writ of Quo Warranto— 
Right to apply for issue of—Locus standi .. 7°79 
Art. 226—Subsequent order of detention 
not brought to the notice of Court at the time 
of delivery of judgment in a writ of habeas corpus 
‘questioning detention under an earlier order— 
Re-arrest of detenu on such order—Mala fides 





























of Government—Effect of the later order. 6go 
—Art. 228—Scope 748 
Art. 286—Scopc and effect 614 





CONTRACT—Agreement for exhibiting of film 
produced by plaintiff in defendant's talkie house 
— Building pulled down as it was condemned as 
“being unsafe for bring used as a cinemz 
theatre or for any other public purpose **—Impos- 
sibility of performance of agreement—Defendant 
if Hable to plaintiff for damages 832 


Agreement for sale of goods—Term as tc 
time of performance—If part of the description 
of the goods and treated as conditions—Tender 
of goods and failure of buyer to accept delivery— 
BEffect—Contract if can be kept alive—Rights 
of the other party 785 


Agreement in writing referring to terms 
of another contract the terms and conditions 
of which arc to be binding on the parties—When 
such terms to be deemed to be incorporated 
in the agreement 662 
Agrecment to supply jaggcry free on rail- 
way at Karur to buyer in Calicut—Notification 
by Board of Revenné controlling movement by 
rail of jaggery from any station in Trichinopoly 
District to Calicut—Buyer nor willing to bear 
additional charge for transport by other means— 
Seller not delivering goods—If liable for breach 
of contract—Contract Act (IX of 1872), S. 56— 











Scope 45 
CONTRACT ACT (IX OF 1872}, S. 20— 
Effect ` 567 


——S5. 23—Scope—Budla contracts in respect 
-of shares between private parties—If iflegal~ 


1952—11 —F 


CONTRACT ACT (IX OF 1872)—(Contd.) | 


or void as opposed to public policy by reasom 
of the provisions of R. 94-C of the Defence of 
India Rules (1939) in force at the time the 





contracts were entered into 797 
S. 56—Scope ea 45. 
———Ss. 151 and 152—Applicability .. 270. 


COTTON TEXTILES (CONTROL) ORDER, 
1948—C). 30-—Scope—Officer performing powers 
of Textile Commissioner—Direction by to mills. 
not to supply quota of yarn to a particular master- 
weaver—lIf can be quashed 11g 
COURT-FEES—Appeals against preliminary 
and final decrees—Payment of ad valorem court- 
fee in both appeals—Necessity 852 


COURT-FEES ACT (VII OF 1870) as-amen- 
ded. by Madras Act (V of 1920), S. 7 (iv), Cls.. 
(c) (d) and-(e)—Madras Notification, dated 1st 
November, 1943—Suit for declaration that 
defendant has no easement and injunction— 
Proper valuation K 108 
——S. 7-IV-A—Applicability—Suit by suc- 
ceeding trustee for recovery of possession of 
property with rents alleging that mortgages 
created by the previous trustee and decrees 
thereon. were invalid—Court-fee if payable for 
cancellation of such mortgages and decrees.. 98 
——S. 7-IV-A—Settlement of accounts evi- 
denecd by a document—Prayer for setting aside 
a portion of the document and to have the 
accounts re-oepened—Liability to pay court-fec 


for setting aside the whole document .. ki 


—— S. 7-IV-A and Sch. II, Art. 17-B—Suit 
for partition—No allegation that plaintiff was in 
joint possession and enjoyment of any of the 
properties—Court-fee payable 145 
——S. 7-IX—Suit for redemption of a portion 
or share of mortgaged property—Princtple of 
valuation—Decision relating to court-fee and 
jurisdiction in favour of plaintiff—Interference in 
revision by High Court os 192 
CREDIT ENTRIES IN DEFENDANTS’ 
BOOKS—If constitutes a contract to pay a debt 
or creates a trust . . .308, 89o 
CRIMINAL LAW—Public nuisance—Gist of 





offence S <- 554 
‘CRIMINAL PROCEDURE CODE (V OF 
1898), S. 145—Scope of 169 


—-S. 164—Confession—Rccording of—Con- 
tinuation or next day—Questioning and warning 
of accused again by recording Magistrate if 
essential—Madras Criminal Rules of Practice, 
R.85—Scope oif—Need for revision 50r 
S.+172 (2)—Scpoe—Permitting defence 
counsel to see portions of police diary for use in 
defence of case—Desirability 186 
Ss. 176° and 164—Magistrate of the 
second class not empowered to record confessions 
under s. 164 holding inquest under S. 176—Con- 
fessions by accused during inquiry as to cause of 
death—Admissibility—Confession not in the form 
required by S. 364, Cr. P. Code—Effect: 814 


——Ss. 195 (1) (¢) and 476—Criminal prose- 








' cution against directors of a company for mis- 


feasance for swindling the company of moneys 
by assigning a debt due to the company for a 
very low sum-—Suits filed in civil Courts agains 
third parties by assignees of the debts to recover 


4 GENERAL -INDEX. 


‘OR. P. CODE (V OF 1898)—(Contd.) 


ithe debts—Preliminary objection to prosecution ' 


.on the ground that complaint should be by the 





«civil Court—Sustainability oe 706 
-—-§, 233—Applicability to summons cases 
also me 185 





S. 347—-Offence exclusively triable by 
-Sessions Court—Calendar case if can be con- 
verted into a P.R. case by the Magistrate.. 549 
"——S. 364—Confession not in form required 
'—Effect. j .. 814 
S. 437~—Committal to sessions undér— 
High Court can quash only on a point of law— 
Order of zommitment rested upon no acceptable 
or valid ‘evidence—Is a point of law on which it 
can be quashed ; . 7 
- S. 438—Scope—Finding of fact—Quan- 
tum of evidence—If ground for interference. 279 
——S. 488—Claim by wife for maintenance 
—Allegation in defence that wife was living in 
adultery—Burden of proof—Party bound to 
begin the case ae 183 
———S. 488 (4) and (8)—Maimtenance appli- 
.cation—Counter-petitioner’s | objections—Juris- 
diction of Court when husband lived away from 
the State—Place of last residence —Construction 
of section. to be liberal . 573 
———S. 540—Scope—Power ‘of Court to sum- 
mon Court witness ‘2. 497 
‘CRIMINAL RULES OF PRACTICE (Madras) 
R. 85—Scope—Need for revision ++ 501 
CRIMINAL TRIAL—Finding of fact—Con- 
current finding based on sole testimony of un- 
reliable witness who was himself a party to the 
preparation of a forged document in the case 
—Review by Supreme Court on special leave— 
«Circumstantial evidence—Considerations'in deal- 
ing with—Admission—To be used in evidence 
as a who:e and not split up. (S.C.) 631 
One accused if can be directed to produce 
the other accused at adjourned hearing—Pan- 
whayat Courts—Investment of criminal Juris- 
diction oa—Undesirability 776 
Warrant cases and Sessions cases—Accused 
before they are charged anticipating defence by 
raising preliminary points—If can be allowed 

oe 00 
Warrant cases—Preliminary objections 
before charges are framed and appeals against 
orders thereon—Practice condemned 706 
DEFENCE OF INDIA RULES (1939), R.94-C 
—Scope and effect—Budla contracts between 
private parties—Legality 7197 
EASEMENTS -ACT. (V OF 1882), S. 60— 
Licence to build wall—Projection of eaves— 
Breach of warranty clause—Right to damages 
alone and no reclaiming of ownership—Acquie- 
.scence for more than 25 years—Right to demolish 
«construction not justifiable—Nominal damages 
—Specific Relief Act (I of 1877),-S. 55—Scope 


: a 73 
ESSENTIAL SUPPLIES (TEMPORARY £6. 
WERS) ACT (XXIV OF 1946), Ss. 3 and 5— 
“< Foodstuffs °>—Meaning—Turmeric if included 
—Spices {Forward Contract Prohibition) Order 
1944—If saved by Act (XXIV of 1946).- 
a i K S x pé 


(S.G. ze 8932 
: —Ss. 3 and 4—G.O. No. 393 (Food), dated 
‘grd April 1947 (Madras), restricting: transport: of 

















oe 
' 





, secution—Starting point. 


1 ESSENTIAL SUPPLIES (TEMPORARAY 


"POWERS ACT (XXIV OF 1946)—(Contd.) 


millets during nights—If inconsistent with or 
superseded by G.O. No. 550 (Food), dated 18th 
“June, 1948—Roads by which such transport was 
prohibited in.a District directed to be specified 
by District Magistrates—Validity—If delegation 
of delegated powers .. 673 
S. 7 (1}—Hulling paddy in a rice, mill 
without a permit in contravention of G.O. No. 
432 (Madras) Food Department, dated 12th 
April, 1947—Liability of owner of mill—Mens 
_rea—If necessary—Place of mens rea in statutory 
' offences -. 848 


-EVIDENCE—Alleged period of gestation of over 
345 days—Medical evidence of doctor relying on 
text books and without any examination of the 
mother concerned—Value of 515 


EVIDENCE ACT (I OF 1872), S. 27—State- 
ments by several accused simultaneously—Rule 
as regards admissibility. (S.C) 100 
S. 124—Scope of—Application for pro- 
dúction of documents in the custody ọf Govern- 
ment Department—Claim of privilege—Proce- 
dure : 375 
EXECUTING COURT—Whether can go be- 
hind decree—QObjections to amendment of decree 
for want of notice to judgment-debtors or that- 
it was time-barred when amended—Court passing 
decree was the forum for such objections. 665 


EXECUTION—Presentation of petition for in 
Court before transfer of decree was communi- 
cated to it though ordered—If proper presenta- 
tion for limitation «+ 347 


EXCESS PROFITS TAX ACT (XV OF. 1940), 
S. 1o-A—Formation of partnership consisting of 
some of the partners of old firm—Inference that 
main purpose was to avoid or reduce liability to 
excess profits tax.—Propriety. 489 


EXPLOSIVES ACT (IV OF 1884)—Require- 
ment under, of licence for manufacture of explo- 
sives, fireworks, etc., in residential locality— 
Validity—Does not infringe any fundamental 
rights under Art. 19 (1)(f) and (g) of the Ccnsti- 
tution of India—Prosecution under Explosives 
Act—If to be withdrawn to High Court under 
Article 228 of the Constitution. . 748 


FACTORIES ACT (LXIII OF 1948),‘S. 2 (2} 
—Watchman—if and when a “ Worker.” 195 
S. 2—Film Studio—How far a “ factory” 
—Persons employed in the studio—How far 
“ Workers »—Wages and salary—Distinction and 
test—Producing films—If “ manufacturing pro- 
cess ?°— Precincts Meaning - 917 
——Ss. 2 (m) and 85—Scope—“ Factory ”— 
Test—G.O. No. 2210 (Madras) (Development 
Department), dated 22nd April, 1948, declaring 
certain places generally as “ factories ”—Validity 
—Proper form of order to be made 730 
——Ss. 14, 92 and 106—Period of limitation 
under s. 106 of three months for launching pro- 
453 
FAMILY SETTLEMENT—Validity — Essen- 











” tials—Gift invalid under Mahomedan law—If 
' can be supported as a family settlement—Estoppel 


against heir questioning validity of gift—When 
arises ar : 104 


` GENERAL: INDEX: 


HABEAS ‘CORPUS—Writ questioning deten- } 
tion under earlier order—Order. for release— | 
‘Order for re-arrest not brought to notice of Court |! 
and: rearrest of detenu on such fresh order— f 


Mala fides of Government—Effect 690 


HINDU LAW—Adoption by widower after he |: 


had re-married another woman—Deceased wife 
if cafi be nominated: as adoptive mother to whose 
father the adopted boy can inherit- 716 
Adoption—General power conferred on 
widow by husband expressing preference .to 
brother’s sons- of testator—Adoption of another 





. INCOME-TAX ACT (XI OF 1922)—Hindu 


after the preference indicated became impossible |. 


of performance—Validity of. adoption 392 
~-——Gift—Mother of minor making gift of 
property to unmarried daughter of husband’s 
senior widow—If valid and binding on the minor 
—Suit by minor to set aside such gift on attaining 
majority—Limitation—Limitation Act (IX of 
1908), Art. 44—Applicability . oe, 506 
—Īllegitimate son among regenerate classes 
—Maintenance—Right to—Quantum of main- 
tenance—Considerations in fixing. (S.C.).. 342 


Joint family—Alienation of ancestral pro- 
perty -by a member in order to purchase lands 
-elsewhere—When binding on the family .. 484 


: Joint family—Failure of manager to have 
a sale in execution set aside—Effect—Minor 
member—Rights of .. 294 
Joint family—Gifts—Power of father to 
make a gift of immoveable property to daughter 
+—Limits—Obligation of father to make marriage 
provision for his daughter—Nature of .. 782 

Joint. family—One member . alienating 
property for paying off decree against him—Not 
by -itself partition—Partition ‘suit—Claim of 
that member—Re-purchase of property by 
father for benefit of all members—Want of 
evidence to prove separate or exclusive purpose 
for 'debt-—Effect 584 
< Joint family—Sudras— Illegitimate son— 
Status-of—Possession of property for over statu- 
tory period—Possession if on behalf of family— 
Adverse possession 239 


Joint family—Widow of co-parcener— 
° Right to maintenance—Quantum of main- 
tenance—Deciding factors (F.B.) 134 
Joint family—Widow’s right of mainte- 
nance against her husband’s property in the 
hands of his coparcener—If can be transferred or 
assigned `u. 344 
—Mitakshara—Father—Pre-partition debts 
—Liability of property in the hands of the sons 
—Remedy of.creditor—C. P. Code (V of 1908), 
‘Ss. 47 and 53. (S.C) .. 83 
Partition—Minor—Notice and suit for 
partition by next friend of minor—Decree of 
‘Court—Severance in status—When takes place 
f oe BI 
———Settlement in favour`of a onan 
‘confers absolute or limited estate on settlee— 
‘Tests .. 884 
‘Widow—Alienation of whole estate—Pur- 
pose to discharge small debt and invest rest of the 
price for her future maintenance—Validity of 
‘sale . 679 
‘Widow—Surrender after alienating . or 
gifting a portion of property—Surrenderee if 
entitled to recover possession and dispossess the 
zalienee or. donee at once ` : si +280 






































i cS 
—_——$ - ~ = > —- = 


. in total income of family 


` capital 
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HINDU WOMEN’S RIGHT TO PROPERTY 
ACT. (XVIII OF 1937)—Widow’s claim—Agri- 
cultural land mortgaged to joint family of which 
husband was -coparcener—Whether share `of 
interest in Agricultural lands can be claimed by 


' widow—Madras Act (XXVI of 1947)—Effect 
. I 


: 7 
(i)—“ Separate property ”°— Pro- 
perty obtained by a father as share in partition— 
Is separate property in which widow is entitled 
to a share 575 


joint family—Income derived as managing agents 
of a Company in Native State—If to be included 
“742 
Money-lending business—Purchase of va- 





; cant sites (not in lieu of discharge of debts of 


money-lending business but independently)— 
Putting up structures and letting: out—Rents 
included in income of business—Sale of property 
at profit—Profit if “income” or accretion to 
.. 552 

(as amended by Act VII of 1939)— 
Partnership -of. divided Hindu brothers with 
agreement for managing agency—Hindu undivi- 
ded family if a ‘ person’ in law capable of enter- 
ing into managing agency contract as a legal 
entity—Commission earned under the managing 
agency agreement—Whether individual or joint 
family income z 17 
as amended by Act (VII of 1939) Partner 
ship of divided members, of Hindu family— 
Managing agency—Income of each of the mem- 
bers—Whether individual or joint family income. 
` + oe 20: 
Valuation of closing stock of business for 
arriving at profit and loss for income-tax—Cost 
price or market price—Basis for adopting correct 
method ' 29I 


——— 5S. 2 (1) ({a)—Income from sale of milk of 
purely pasture-food cows—If agricultural 
income 520 


— —Ss. 4 and 42 (3)—Incorporated company 











‘ with registered office in Hyderabad owing collie- 


ries there and selling in British India coal to 
various concerns through their secretaries and 
managing agents in Madras—Income received 
if assessable to Indian income-tax 22 
———5. 4-A (a) (ii)—Scope of .» 89797 
as amended by Act (VII of 1939), S. 10 
—Assessee spending money to acquire a share 
in a partnership—Expenditure, whether revenue 
expenditure ss 29 
——S. 10 (2) (xv)—Assessee entering into oral 
agreement with another in Ceylon—Export of 
goods—Amount paid as commission to the person 
in Ceylon for obtaining of licence in Ceylon, etc., 
—-Whether amount expended wholly and exclu- 
sively for purposes of business we 30 


—— 8. 24—Scope of 855 


——Ss. 24 and 34—Scope—Notice under sec- 
tion 34 and return of income for previous year 
showing no income for that year—Claim to set 
off loss in that year against profits of assessment 
year—Sustainability—Income-tax Officer if 
bound to determine loss in previous year.. 282 
Ss. 26-A and 25-A—Partition—Essentials 
of—Partnership between quandom members 
(including minors) of Hindu joint family after 








' partition—If valid partnership which could be 


6- ' GENERAL INDEX. 


INCOME-TAX. ACT (XI OF 1922)—-(Conld.) 

registered—Partition ‘of business ‘without actual 
division—E Tect - .. 555 
- S. 26-A—Partnership between members of 
family -after partition—If. can be registered— 
Existence o-minors—-Effect we 545 
Ss. 25 and 46—Monies of assessee in 
Ceylon—Onrder of Ceylon Government--Prohi- 
biting transmitting monies from .Ceylon—Delay 
in. assessee’s payment in India of tax—Assessee 
whether. defaulter—Tax whether recoverable 
as- such - 1 a ‘50 
——S. 4€—Proceedings for recovery of-arrears 
of tax—-when commences . rene | 
S. 66 (1)—Finding by tribunal that alleged 
partnerships were fictitious on the materials 
before it—Possibility, of another tribunal on a 
revicw of tte evidence coming to different con- 
clusion—Not sufficient for saying that the Income- 
tax Tribunzl had no materials before it for the 
finding . <.. 739 
INDUSTRIAL DISPUTES ACT (XIV OF 
1947)—Closure of factory—Question whether it 
amounts to illegal lockout or unfair labour prac- 
tice—Jurisd_ction or Industrial Tribunal to 
decide ` | ' ? Se 547 
Provsions compelling parties to an indus- 
trial dispute to get their disputes settled through 
the bodies mentioned therein-—-If reasonable 
restriction on fundamental right to carry on 
business-—Constitution of India (1950), Art. 
1g (1) (g) and (6)—Scope +. 512 
—-—Wages' for different classes of workers— 
Criteria for fixing by Labour Appellate Tribunal 
and Industrial Tribunal .. 200 
IND ‘STRIAL lUISPUTES (APPELLATE 
TRIBUNAL) ACT (XLVIII OF 1950), S. 7 (a) 
—Jurisdiction of Appellate Tribunal to interfere 
with decision of the Industrial Tribunal—Jurisdic- 

















tion of Madras High Court to issue writ of certiorari- 


to the Appellate Tribunal at Bombay .. 805 


LAND ACQUISITION ACT (I OF 1894) 


Ss..6 and 3 ( f)—Acquisition of land for house- 
building scheme of co-operative saciety—If for 
“ public purpose ’—Constitution of India, 1950, 
Art. 19 (1) Cf) and 31—Scope and effect. 298 
: Ss. 31 and 32—Compensation payable to 
limited ‘owner deposited into Court and interest 
paid to her—Death of limited owner—Claim by 
reversioner to the amount—Dispute as to— 
Jurisdiction of Court—Succession certificate— 
If necessary—Succession Act (XXXIX of 1925), 
S. 214-—-Sccpe .. 580 
LEASE—Acricultural lease — Forfeiture on 
breach of ccvenants—Notice to lessee—Necessity 
for—T. P. Act (IV of 1882), Ss. 111 (g) and 
114-A—-Prirciples of—Applicability 758 
New lease executed after attachment of 
property in execution of decree against lessor— 
Lease void—Effect on implied surrender of 
earlier Iéase—T. P. Act (IV of 1882), S. 111 (f) 











es 4 
Rental agreement by father and Taoghta 
—Vacating: of premises by daughter without 
delivering vacant possession to lessor—Does not 
put an end to her joint liability for payment of 
rent i > .. 883 
LEGAL. PEACTITIONER—Advocate—System 
of working singly—Disadvantages of .. 290 
LEGAL PRACTITIONERS’ RULES (Madras) 
Rr. 31:(b) and 37 (f)--Scope and applica- 
bility , > À „e. „685 


_appealable 


' Scope and effect. 


LETTERS PATENT (Madras), Cl. 15—“ Judg- 
ment ”—Order adding parties—If judgment and 
. oe 59 
LIMITATION—Acknowledgment by father 
after presentation of creditors petition for adjudi- 
cation—Effect—If enlarges limitation against 
sons ` oo 479 
LIMITATION ACT (IX OF 1908), S. 13— 
Applicability—Borrowings ‘by. manager of joint 
Hindu family—Absence of such manager from 
India—Subsequent suit against the coparceners-— 
Limitation—If saved by reason of manager being 
away from India : i 66 
Arts. 7 and 102—Applicability .. 890 
Art. 44—Applicability 506 
Art. 132—Suit for redemption TE 
© 45) 
-(as it stood before), 1929 Arts. 134," 
144 and 148 — Applicability — Usufructuary 
mortgage fixing 25 years for redemption— 
Mortgages of that property by the mort- 
gagee-—Decrees on and sales in execution— 
Purchasers-in such sales selling the properties to 
others—Suit for redemption by purchasers of 
the equity of redemption from the original 
mortgagor—Limitation oS aa 77 
Art. 181—Execution petition “ struck off” 
on allowing application by judgment-debtor 
under s. 20 of Madras Act IV of 1938—Subse- 
quent scaling down of decree—Application more 
than three years after order scaling down decree 
to bring the earlier execution petition to the 
pending list and to continue further execution— 
If time barred ©.. 498 
Art. 182 (5)—Final Order—Order on 
execution petition—* No instructions, no bids, 
sale stopped.. Execution Petition closed.’’—Is 
not a “ final order”? and a subsequent. petition 
for execution can be treated as a continuation of 
the earlier one—Presentation of subsequent 











tion 











. petition without fresh vakalat by counsel who had 
_reported no instructions in earlier petition—If 


valid—C. P. Code (V of 1908), O. 3, R. 4 (2) 


is 7 
= Art. 182 (5)—-‘‘ Final order *—Test— 
Unnumbered execution petition returned for 
filing up certain particulars re-presented 18. 
months beyond the time allowed for re-presen- 
tation dismissed at petitioner’s request as ‘“‘ Not 

ressed, rejected”—Is ‘‘ final‘ order” saving 
imitation - s 73 
Art. 182 (7)—Instalment decree—Default 
decree—Default in payment of instalment— 
Execution for recovery of subsequent instalments 
—Maintainability—Decree creating charge on 
immoveable property registered: at place where 
property was situate—If properly registered to be 
entitled to extend period of limitation—Regis- 
tration Act (XVI of 1908), Ss. 28 and 29— Scope 
and effect .. 44 
LOST GRANT — Inference. BurIAL 
GROUND . 455 
MADRAS AGRICULTURISTS RELIEF ACT 
(IV OF 1938)—Dismissal of application- of 
mortgagor on ground that he was not an agri- 
culturist—If operates as res judicata in regular 
suit for recovery of possession and declaration of 
amount due z -» 359 
> S. 4 (d)—Debt contracted by the security 
of three houses and an independent vacant site 
in.a Union which subsequently became a 








See 





MADRAS AGRICULTURISTS RELIEF AC 
(IV OF 1938)—(Conid.) ` 


Panchayat—If liable to scaling down—Crucial 
date for deciding . . .. 880 
S. 4 (d)—Debt on security of house pro- 
perty—When can be exempted from operation of 
the Act—Vacant site—If “house property” 


.. 47I 
———S. 4 (h)—Debt due to a life estate holder, 
a wom n—TIf exempted from provisions of Act— 
Tests for exemption : as 36 
~———S; 14~Relief under—If can be claimed 
in execution proceedings—Substantive appli- 
cation if necessary : .. 655, 
S. 19—Amendment Act (XXIII of 1948); 
S. 19 (2)—Ordinance X of 1945—Scaling down 
of promissory note—After final decree—Ordi- 
nance has no application—Nor will amendment 
Act retrospectively and apply to a final decree 











as 71 

S. '1g—~Execution ‘petition—Failure of 
judgment-debtor to raise the question of scaling 
down—Subsequent application—Whether main- 
tainable ae 53 
———S. 19—Mortgage decree scaled down 
before Madras Act (XXIII of 1948) (Amend- 
ing Act) came into force—Second application 
for scaling down after Amending Act—If main- 
tainable +. 430 
: (as amended by Act XXVIII of 1948), 
Ss. 20 and 19—Second application under $. 20 
when after prior similar application the debtor 
had not applied under S. 19—When sustain- 
able. : -- 859 
MADRAS (BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XV OF 1946)—S. 2 (1) 
— Building” Meaning—Site enclosed by 
compound in which lessee has erected super- 
structure—If “ building ” .. 221 
——S. 3—Objection taken by house-owner 
that rent of premises does not exceed Rs. 25 per 
month—Accommodation Controller must decide 
whether rent is more than Rs. 25 before exercising 
jurisdiction and demanding possession... 403 
S. 7--Suit for eviction against tenant— 
Rights of landlord against tenant—Compromise 
between landlord and tenant—How far binding 
on the sub-tenant +. 179 
‘+ S. 7-A—Introduced by Madras Act 
(VIII of 1951)—Applicability to appeals against 
order of Controller evicting for default in payment 
of rent. 2. 492 
(XXV of 1949)—Dismissal of revision 
petition under—Review if lies «445 
. 3—“ Within a week” (now “ten 
days”)—Computation .. 684 

i (as amended by Act VIII of 1951), S. 3 

















(3)—Accommodation Controller—If can allot a` 


house to a Government servant when the 
fandlord does not intend to let out the same— 
Constitution of India (1950), Art. 31—Appli- 
«ability e. 761 
———S. 3 (8)—Requisitioning of house ‘does 
not offend fundamental right under Art. 19 of 
the Constitution—Tenant put in possession by 
fandlord before expiry of time for notice- of 
Tequisition—Tenancy invalid and tenant has 


no right to compensation under Art. 31 (2) 


of the Constitution—S. 3 (8) of the Act intro- 
‘duced in 1951 providing for summary expulsion 
of a person put in possession by a landlord of a 
‘house allotted by the Controller fills up' a lacuna 


GENERAL INDEX, 7 


MADRAS BUILDINGS (LEASE AND RENT 
CONIROL) ACT (XV OF 1946)—(Contd.) 


for smooth: working of the Act and .does not 
offend Art. 20 of the Constitution .. 767 
MADRAS CITY MUNICIPAL ACT (IV OF 
1919), S. 279—Madras Club—If falls within the 
ambit of > ie 247 
MADRAS CIVIL MOTOR CARS CONTROL 
ORDER (1947), Cl. 6—Scope -~ . © 93 
MADRAS CO-OPERATIVE SOCIETIES ACT 
(VI OF 1932), R. 27 (a)—Rule that “ near rela- 
tion ”of paid employee of society is not eligible 
for election as director—Validity—t Near rela- 


` tion ’—Test ; 


.. 868 
MADRAS DISTRICT POLICE ACT (V OF 
1861), S. 53—Scope—Limitation for prosecutions 
under—When applicable—Prosecution for deser- 
tion—Section if applicable—S. 51—If applies— 
Dismissal of accused—If bar to prosecution: on 
same facts .. 398 
MADRAS EDUCATIONAL RULES, R. 92, 
Appendix 17-A—Note under—Exemption from 
payment of fees for backward classes and caste 
—Extension to converts to Christianity or other 
religion if conversion was either of the pupil or 
his father—If discriminatory or invalid—Consti- 
tution of India (1950), Arts. 14, 15, 16 and 46 
Scope ++ 450 
MADRAS ESSENTIAL ARTICLES CON- 
TROL AND REQUISITIONING (TEMPO- 
RARY POWERS) Act (XXIX of 1949), S. 12 


' and Madras Civil Motor cars Control Order, 


(1947), Cl. 6—Sale of car by agent at above 
controlled price on the assumption that _price 
mentioned in head-office letter was controlled 
price—Offence—Absencé of moral turpitude— 
Effect - 115 


MADRAS ESTATES (ABOLITION AND 


’' CONVERSION INTO RYOTWARI) ACT 


(XXVI OF 1948), S. 2 (7)—Inams—Confir- 
mation by British Government not of whole 
villages—I{ ‘‘ estates.” ++ 202 
———Ss. 8 and g—Appellate Tribunal—Only 
two members hearing and disposing of appeal— 
Validity—Rule authorising disposal of appeal 
by two members—Validity -» 667 
——S. 9—Question whether particular grant 
comprises less than a village and outside the 
scope of Act—Right of suit of aggrieved parry— 
Writ of mandamus—Cannot issue - 194 
———S. 20—Applicability to post settlement 
of minor inams ©.. 314 
Ss. 45, 47 and 50—Notification and taking 
over of impartible estate and deposit of advance, 
compensation amount—Maintenance-holder’ if 
entitled to claim as’ member of joint family 
treating the compensation amount as joint family 
property and not asimpartible property.. 243 
MADRAS ESTATES LAND ACT (I OF 1908), 
—Lands situated in a Zeroyti village forming 
part of a permanently settled estate—If ceases 
to be such if obtained in exchange for lands 
in a pre-settlement minor inam—Suit to eject 
from—Jurisdiction : ae 








à 08 
(as amended in 1936 and 1945), S. 312) 
and Expl. 1 to Cl. (d) thereof— Estate ”— 
Whole inam village or named village—Test— 
Burden of proof (S.C.) .. 586 
S. 12—Trees which came'into existence on 
the holding of any ryot after 1908—Landlord not 
entitled to levy any tax on them—Custom to the 
coritrary is invalid and cannot be upheld..’ o8 





'8 


MADRAS. ESTATES LAND AGE g OF 1908) 
~- — (Contd). 


GENERAL INDEX, 


———Ss. 131 and 192 (1)—Sale i in execution of |' 


rent decree—Auction-purchaser knowing about f - 


defects of sale—Previous sale in’ execution. of } 


another decree—Attachment of. sale-procepds— 
Whether. euction-purchaser could approbate 
and -ré-probate. it—-C. 'P. Code. (V of 1908), 
O..21, R. g1—Applicability 


27 
MADRAS GAMING ACT (III OF 1930), Ss. 3, |: 
' person appointed in his place—Right of suit bee 


*5, 6 and c—Scope of—Gist of ,offence under 
5. 3—Legality, of trial by Magistrate issuing 
warrant—Wrong description of. premises in the 
warrant—Efect—Witnesses not at the locality 
assisting at che search—-Legality. 686 


MADRAS =STATES LAND (REDUCTION 
OF RENT} Act XXX of 1947),—Notification 
of Inam village—When valid—Inamis—When 
included in definition of “ eSstates-”’ oe 3I4 
MADRAS GENERAL SALES TAX AGT 
(IX ‘OF 1939) and RULES THEREUNDER— 
Constitutioral validity—Purchasé of raw hides 
for tanning and: export outside the territory of 
India—Assessment to sales tax—Validity——Power 
of State to tax intra-state and extra-state’ sales 
=—Limits’ ’ fu. Gig 
and zhe Turnover. and Assessment Rules 
—Constitutional validity—Person „not availing 
remedies open under the ‘Act to question the 
liability to pay tax—If can raise question in a 
writ petition —Pleas that are open in writ petition 

ae 598 
Party aggrieved’ by the administration of 
-Act—Remedy available in ordinary civil Court 
—Writ-of certiorari, whether ‘lies. ey 
Remedy of+a person agérieved provided |’ 
under the Act itself—High Court will ‘not 
exercise extraordinary. jurisdiction ° ‘to issue writ 
of prohibition to Commercial Taz Officer to 
forbear from assessing the pétitioner ~ i... - 285 | 
(IX of 1939, before its amendment in 
1947 and 1G49), S. 2 (6)—*.Dealer’ ”-—Meaning |, 
,— Person in:Cochin State.selling goods to-resi- 
dents ‘in . Cochin Fort—Liability to - sale-tax 
under the Madras General Sales Tax-Act. "353 
S. 13—Offence undé:—Essentials to be 
proved < vet IQ? 
S. r 5—Company carrying on business 
of- purchasimg and selling kirana articles with 
the. Head Cfiice in the city-of Madras—Orders 
received in Madras from merchants in Calcutta: 
for ‘supplying articles and accepted in Madras 
—Afticles parchased in Madras and despatched: 
by‘rail or steamer to Calcutta—Railway receipts 
and bills 'oflading taken-in' the name of sellers: 
and: forwarded. to Bankers’ in’ Calcutta who 
delivered tc consignees on payment of price 
and other ckarges—If sale i in Madras—Turnover 




















of such trarsactions if liable to sales tax under. 
the Madras General Sales Tax Act se 593 
——S.'1& (b}—Assessment to” tax of firms— 
Prosecution against partners individually or 
default—Unsustainable 
MADRAS GOVERNMENT. ORDER No. 86>, 
Finance, dated 16th August, 1949—Provision- 
for making zrant of licences (in this case under 
Yarn: Control Order) conditional on production 
of Income-tex and Excess Profits Tax Verification 
Certificates—Validity 5 

MADRAS HEREDITARY VILLAGE OFFI- 
GES ACT tIII-OF 1895)—Revenue_ Divisional 
Officer’s Order removing a person‘and appointing 


MADRAS HEREDITARY VILLAGE OFFI- 
CES ACT (III OF 1895)—(Contd.). 


another to discharge -duties of: the office during 
the minority of the holder—Order of” District 
Collector setting aside order’ of the’ Revenue 
Divisional Officer—Jurisdiction of ‘Government. 
to interfere. -» 462 
———Ss. 10 and 13—Scope—Dismissed village: 


- Munsiff—Restoration by Government—Invalid. 


and without jurisdiction and cannot oust the 


' déclaration in Civil_Court 


MADRAS HINDU. (BIGAMY PREVENTION 
AND DIVORCE) ACT (VI OF 1949); S. 57 (a) 


' —Order for making interim provision for expenses. 
. of Frosecuting petition by wife for dissolution of 


marriage and for maintenance—Only revision 
and not‘ appeal lies ` 749 
MADRAS HINDU RELIGIOUS AND CHA- 

RITABLE ENDOWMENTS -:ACT (XIX OF 
_ 1951)—Application to a community which was 
a religious denomination—How far ultra vires 
the Legislature—Constitution of India .(1950} 
Art. 26 and 27—Scope—Gowd ` Saraswath 
Brahmins—If religious denomination .. 481 
——S. 87—Jurisdiction of First Class Magis- 
trate to order delivery of possession against ex- 
trustees—If affected by pendency of civil suit 
relating to such properties 441 
>= Ss. 103 (j) and: ()—Explanation—Scope 
—Proceedings in mofussil under Madras Act 
(II of 1927) pending before District Court—If 
to be deemed to be automatically transferred 
to -the Subordinate Judges Courts which is 
fixed as the forum under the new Act of 1951— 
: Lacuna in new Act. . 476 

MADRAS HINDU RELIGIOUS ENDOW: 
MENTS ACT (II OF 1927—As amended by 
-Act X of 1946), Ss. 78 and Madras Hindu 
Religious and. Charitable Endowments Act 
(XIX of 1951), S. 87—Right of Archakas in a 
property’ burdened with service and granted to 
temple—Trustees whether can claim them 
‘without any proper inquiry in a summary 
manner ' 217 
' MADRAS MANURE DEALERS LICENSING 
ORDER, 1949—Government Order providing 
for enhancement of licence fee from Rs. 10 to 
. Rs. 100 per expeller in oil mills—Tests of validity 
‘—tHicence fee and tax—Difference—Constitu- 
tion of India (1950), Art. 14--Scope 410. 


MADRAS PRESERVATION OF PRIVATE. 
FORESTS.ACT (XXVII OF 1949)—Ss.. = 
Scope—Offences not falling under Ch. XVII 
of Penal. Code—Proceedings in respect of—If 
_to be stayed—Penal Code (XLV of 1860), 
‘Ss. 147 and 323—Proceedings for offences under. 
'—If to be stayed—Cattle Trespass Act (I ‘of 
1871), S.. 24-—Offence under is one of the 
nature described in Gh, XVII of Penal Code 
proceedings in respect of which’ have to be 
stayed 307. 
MADRAS PREVENTION OF ADULTERA-. 
TION ACT (III OF 1938), S. 5 (1) (a) and 
(6)—Rules framed under S. 20 (f), G.O. Nos. ` 
680 and 1613 of 1950—Sale of foodstuff—Bills. 
: signed by clerks for shop-keeper in his presence 
, Evidence, of sale—Transaction itself sale and. 
hence governed by the Act -» 565; 
MADRAS PROHIBITION ACT (X OF 1937) 
—Citizens of Portuguese settlements in India- 
residing -in Madras State—Right to- issue of 


GENERAL 


MADRAS PROHIBITION ACT (X OF 
1937)—(Contd.) 


liquor permits—Excluding citizens of Portu- 
guese and French settlements in India from 
category of foreign nationals—Validity—Consti- |t 
tution of India (1950), Article 14—Scope. 237 
Prosecution for consuming liquor—Bur- 
den of proof—Inference of guilt—When per- 
missible from proof of smell alone 579 


MADRAS SHOPS AND ESTABLISHMENTS 
ACT (XXXVI OF 1947) and (Rules), S: 2 (6) 
—“ Establishment ’—If includes “‘ out agency? 
of a Railway 857 


MADRAS SURVEY AND BOUNDARIES 
ACT (VIII OF 1923), S. 13—Survey officer 
demarcating boundary of a plot of land mcluding 
in it more land than the owner was entitled to— 
Notice not given to the person to whom the 
additional land belonged—Effect—Decision of 
survey officer if final and binding on such third 


arty she zè 43° 
MADRAS TOWN PLANNING ACT (VII OF 
1921), Ss. 12, 14 and R. 36—Whether party is 
precluded from proving that the various steps 
contemplated by the Act had not been complied 
with—Effect of defects in statements in notifi- 
cation 863 
S. 17—Scope - 567 
MAHOMEDAN LAW—Alienation of wakf 
property by trustee or manager—Retrospective 
approval or sanction by the ace aa 
for validity 657 
MAPPILLAS OF MALABAR—Law governing 
—See Muslim Personal Law (Shariat) Applicati- 
tion Act (XXVI of 1937) - 933 
MASTER AND SERVANT—Bonus—Right to 
~—Nature of—Suit for recovery of—Unsustainable 
—Limitation for suit 890 
MINOR—Guardian raising defences “but not 
appearing to support them at the hearing — 
If “ grossly negligent * to entitle minor to have 
the decree against him set aside .. 479 
MORTGAGE—?Provision for redemption— 
E Gopuy. ewe’ and ‘ @wguy b uuy ?—~ 
Meaning of—Period fixed in the deed— 
Limitation for suit for redemption= Starting 
point .: 458 
Suit by subsequent mortgagee for reco- 
very of amount due to him—Question whether 
a prior mortgage was sham and nominal—If can 
be gone into—Onus of proof 448 
‘Usufructuary mortgage—Decree for sale 
of hypotheca when can be passed—T. P. re 
(IV of 1882), Ss. 58, 67 and 68—Scope .. 
MOTOR VEHICLES ACT (IV OF iach ; 
Ss. 42, 43-A, 47 and 64-A—Constitutional 
validity—Permit system for motor buses—If 
contravenes fundamental rights under Consti- 
tution of India, 1950—Powers of Court to 
interfere with decisions of transport mien 
94 
— S. 64 (a) and (b)—Scope of «. 361] 
MUSLIM PERSONAL LAW (SHARIAT) 
APPLICATION ACT (XXVI OF 1937, as 
amended by Madras Act XVIII of 1949)— 
Applicability and effect—Mappillas governed 
by customary law of marumakkathayam— 
Ceases to be governed by such custom and are 
now governed by ‘Islamic law as to intestate 
succession 933 
PANCHAYAT COURTS—Investment of crimi- 
nal jurisdiction—Undesirability ry 1°) 
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' PARTITION ACT (IV OF 1893), S. 2—Stage 
: of suit at which can-be applied for 


: PARTNERSHIP—Suit for Accounts of dissolved 


«500+ 


partnership—Collection charges—When_ allow- 
able—Interest—Right to—Costs—Rule as to 


249 


_ PENAL CODE (XLV OF 1860), Ss. 34 and 302 


—Persons armed with deadly weapons com- 
mitting robbery—Death caused by one of them 
—Liability of others +e) 745 
—Ss. 97, 102, 103 and 105—Private defence 
—Scope and nature of the right of—Limitations 
on the right (S.C. 97 


"S; 161—Mamool—Payment of—Whether 


illegal gratifi cation—Trap— When legitimate— 


’ Officers taking part in and witnesses of the trap— 
‘ Evidence 


of—Corroboration—If and when 
essential 

——Ss. 302 and 325—Accused hanging his 
wife rendered unconscious by blows believing 
that she was dead and to make it appear to be 
a case of suicide—Injuries caused by blows not 
serious enough to.cause dcath—Death due 
to asphyxiation caused by the hanging—Offence 





550 
S. 302—Offence of murder—Proper 
penalty for 751 


——Ss, 302 and 34—Persons armed with 
deadly weapons committing robbery—Death 
caused by one of them—Liability of others. 745 
——Ss. 302, 411, 379 or 201—Separate charge 
if essential—Convictior. for murder—Power of 
appellate bench to medizy into one under S. 201-— 
When can be exercised 288 
S. 409—Not repealed by Prevention .of 
Corruption Act (II of 1947) S. 5 (1) (e) 777 
——5. 498—Gist of offence—Taking from 
the hushand—What constitutes—Wife’s com- 
plicity or willingness—Effect 212 


S. 511—Debtor endorsing a very much 
larger amount as paid by him on the back 
of a promissory nete and contending that it 
was entered as payment—Act constitutes not 
preparation but a criminal attempt to cheat. 771 


PRACTICE—A ffidavits — Verification Form. 
zÝ, (S.C.) -- 338 
Filing of Second Appeals and Civil 
Revision Petitions in the alternative—Pro- 
priety .» - 683 
Suit by wife for maintenance——Claim: 
contested by defendant—Award of. interim 
maintenance—Jurisdiction of Court to make— 
Civil Procedure Code (V of 1908), S» 151— 
Applicability 4 
Supreme Court—Criminal Appeal— Re- 
assessing of evidence—Fvidence Act (I of 1872), 
S. 27—Statements of the nature referred to: iw 
the section made by several accused persons: 
simultaneously—Rule as regara Admissibility 
S.C.) .. 100 
Witness cited by party not examined by 
him—Power of Court to examine him as court 
witness .- 290 
PRESS (EMERGENCY POWERS) ACT 
(XXIII OF 1931)—S. 4 (1) (2)—Constitutional 
validity—Applicability to writing—Conditions. 
for—Constitution of Tridia sap Art. 19 (2)— 
Scope 323 
PREVENTION OF K ACT 
(II OF 1947), S. 5 (1) (c)—Does not repeal 
S. 409, Indian Penal Code (XLV of 1860). 777 
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PREVENTIVE DETENTION ACT: (IV OF 
1950), S. ¢—Order of detention .under—Proper 
form. (S.C.) . ..- ,338 
———Ss. 3, 7 and 12--Scope—Detention order 
‘vague and not specifying period.of detention— 
“alidity—Failure to furnish particulars of 
grounds within reasonable time—Effect—Same 
ground for order when the person detained was 
already in jail under an eae order—effect. 
S.C.) 641 
PROVIDENT FUNDS ACT (XIX OF rae 
S. 2—Scope. (S.C.) gi 
PROVINCIAL INSOLVENCY ACT (V: on 
1920)—Anaulment of Insolvency an the ground 
that adjudication was result of collusion between 
petitioning creditor and’ the debtor—Effect 
on declaretion obtained by Official Receiver 
that sale deed and mortgage deed by the insolvent 
were not binding—Death of debtor—His heirs 
if entitled t sue for recovery of the lands covered 
by the sale deed and ‘mortgage deed on ‘the 
strength cf .drder declaring the deeds not 
binding ' a. ' 823 
—5. g—Scope—Requirements of—If to be 
satisfied by petitioner asking for re-adjudication 
of debtor .. 681 
Ss. 76 and 19 (1)—Petitioning -creditor— 





Compromise settlement between creditor and- 


the debtors—Order dismissing petition and per- 
mitting pctitioning creditor to take ‘the sum 
deposited .in Court hy debtor—No’ notice to 
_ othere creditors—Effect—Right of other creditors 
to reopen and proceed ‘with the petition— 
` Rectificaticn cf the injustice under S. 151, C:P. 
‘Code (V of 1908)—Permissibility 3 148 


PROVINCIAL SMALL CAUSE’ COURTS 
ACT (IX OF 1887), Sch. II, Art. 41—Decree 
dor costs— oirt and several liability—Claim for 
contribution by one paying off the costs— 
Jurisdiction of Small Cause Court .. 452, 
PUBLIG NUISANCE—Gist of Offence. 554 
RAILWAY PLATFORM—Licenses for sale of 


articles on platforms cancelled—If an ‘infringe-" 


ment of fundamental rights ' Hece 28 
RAILWAYS ACT (IX OF 18q0), Ss. 56 (2) and 
8o—Consienment of goods-—Delay in delivery— 
Damage to goods—Prices fallen—Refusal of con- 
signee to take delivery—Claim af compen- 
’ sation a . + °713 
S. 77—Goods carried by two Railways— 
‘Loss of goods in transit—Notice to oné of the 
‘Railways—Correspondence between ‘the -two 
Railways regarding loss—Claim’ against the 
-second Railway—Absence of notice as prescribed 
‘to such Ralway—Effect "24 
“RECEIVER—Plaintiff in mortgage suit appoint- 
ed réceiver:—Purchase ‘of suit property without 
‘Court’s sanction in execution sale—If void or 
woidable—Remedy of persons interested—Failure 
-of Hindu’ joint family manager defendant to 
‘have sale set aside—Effect—Minor peur 





‘Rights of « ; zE 
"REGISTRATION AGT: (XVI OF 1908). : 
‘Ss. 28 and 29—Srope and effect 64 


ISALE OF GOODS ACT (III OF 1930), Ss. a 
16- (2) and 59—C.I.F. contract—Goods not‘ in 
-accordance with terms of contract-—Right of 
purchaser to reject—If can be exercised . after 
«delivery of bills of lading to him—Purchaser. 
getting the damaged goods sold by auction at 
[sellers risk—Effect—Right. to damages ; for 
tbreach of warranty: ooo te 385 


: GENERAL INDEX.. 


SALE OF LAND—Money retained by purchaser 
for discharging mortgage on the property— 
Delay in paying and accrual of further interest— 
Part payment appropriated towards interest— 
Right of, purchaser to , credit—Subsequent 
sealing down. and payment by purchaser ofthe 
balance due—Amounts paid by purchaser exeed- 
ing that left with himi—Vendor not entitled to 
any refund as balance of unpaid Buretiase 
money ` . 198 
Property within area included in a Town 
Planning Scheme, if a material defect in title— 
Madras Town Planning Act (VII of 1920), 
section 17—Transfer of Property Act, S. 55: (1) 
(2)—Sale: if void under—Contract Act (IX of 
1872}, S. 20—Effect of 567 
‘SPICES (FORWARD CONTRACT PROBL. 
BITION) ORDER, 1944—If saved by Act 
S.G. 





XXIV of 1946. 332 
SPECIFIC RELIEF ACT (I OF’ 1877), 
S. 55—Scope- |. 473 
STAMP ACT (II OF 1899), S. 19—Scope— 


Foreign promissory note duly stamped in accord- 
ance with the Indian Stamp Act—If to be re- 
stamped again before ‘actual endorsement in 


` favour of a new holder in India .. 747 
, SUCCESSION ACT (XXXIX OF 1925) 
' S: 214—-Scope 580 


: ——5s. 58. 67 and 68—Scope 


‘TEMPLES Public temple—Right of "Hindus 
to worship in—Pandas—Right of entering 
temple along with their yajman and to gifts 
made to them by their yajmans within the 
temple—Nature and extent of —Trustees of 
temple—Right to regulate. (S.C.) 255 


. TRANSFER OF PROPERTY—Purchase with 


notice of prior agreement for sale to another—- 
Effect—Rights of person under prior agreement— 
Trusts Act (I of 1882), S. g1—Scope and eteri 
of IPI 
TRANSFER OF PROPERTY ACT ‘av OF 
1882)—Right of vendor to remain in possession 
till purchase money was paid—No right in 
usufructuary mortgagee from vendor to remain . 
in posséssion as against purchaser. 241 
S. 55 (1) (a)-—Sale of land— Property 
within in area included in Town planning 
scheme—If material defect in title—Sale if 
void 567 


<. 55 
58 (g), 67 








As amended in 1929), Ss. 


“and 68—Combination of simple and usufruc- 


tuary mortgages—Failure of mortgagor to put 
the mortgagee in possession—Right of mortgagee 
to’ decree for sale—Right to profits for period 
mortgagee was kept out of possession , 416 
S..60 (as amended)—Scope: -.. 458 
Ss. 67 and 100 and C.P. Code (V of 1908), 








_ S. 11—Second suit for sale to enforce a mortgage 


or charge—Maintainability ©. 421 
As.anmnded in 1929), Ss. 91, 92 and 95 . 
—Scope—Co-mortgagor redeeming mortgage— 
Rights of the other mortgagor to file a suir for 
redemption—Limitation for such suit `.. 404 


S. 100, Proviso—A pplicability—If sub- , 
ject to S. 52-—Charge created by compromise 








, decree—Purchase for value and bona fide pending 


execution—If comes within proviso to S. roo— 
Execution’ petition—Presentation for exécution 
in Court ‘before transfer of decree was communi- 
cated to it though ordered—If proper present- 
ation for limitation : .. 3 347 
S. r11 (f)—Scope oe) 34 





GENERAL INDEX. 


TRANSFER OF PROPERTY ACT (IV OF 
1882)—(Contd.) 


—-Ss. 111 (g) and 114-A—Principles of— 
Applicability to agricultural releases 758 
TRUST—Trustees of a temple horrowing on 
promissory note—Absence of necessity—Ex parte 
decree on the promissory note and slae in execu- 
tion thereof of temple property—Suit by succeed- 
ing trustees to recover properties without setting 
aside the sale in execution of the decree— 
Maintainability 871 


TRUSTS ACT (II OF 1882), Ss. 5 to 8—Credit' 


entries in favour of employee in employer’s 
accounts of amounts payable as dearness allow- 
ances and bonuses—Trust if created in favour 
of employee 308 
——_—S. g1—Scope and effect 166 


USURIOUS LOANS ACT (X OF 1918), S. 
3 (1) and Expl. as amended by Madras Act 
(IIL of 1937)—Power to be exercised if trans- 
action as between parties was substantially. 


li 


USURIOUS LOANS ACT (X OF 1918)— 
(Gontd.) 


‘unfair—12 per cent. simple interest in the case 
where both parties were moncy-lenderss—Fair 
rate Si a o 
UTTAR PRADESH SHRI BADRINATH 
TEMPLE ACT (XVI OF 1939), S. 3 (b) and 
bye-laws framed under S. 25 (1)—Scope and 
effect. S.C.) .. 255 
ENDOK AND PURCHASER—See SALE OF 

D ie 
WORKMEN’S COMPENSATION ACT 
(VIII OF 1923), S. 2 (1) (d)—Dependant— 
Father of infant workman—If dependant. 437 
——S. 2, (1) (n)—* Workman ”—Mason 


- engaged by a person for constructing houses 


intended to be let out for profit—If “ work- 
man ”—Death of mason as a result of being 
engulfed in earth while working—Dependant 
if entitled to compensation os) 774 


ie 
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Jayalakshmi Ammal v. Subbaraya Reddiar 

Kamalam v. Saradambal . 

Kama Umai Isa Ammal v. Rama Kudumban 

Kanniappan v. Akilandammal 

Kasi Viswanadhan v. Viranna 

Krishna Ayyar v. Ramakrishna Ayyar , ' 

Krishnamurthy v. Deputy Registrar of Co-operative Societies, Madras 

Krishnan Nair v. Kunhappu i 

Krishnaswami v. Council of the Institute of.Chartered Accountants 

Krishnaswami Naicker v. Perumal Naicker i 

Kuppuswami Gramani v. State of Madras , 

Kuttyal v. Sanjiva Rao ~ 

Lobo v. Marajal Doggu : 


Madras Handloom Weavers Provincial Co-operative Society v. Dominion 


of India 
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% 
Makayya v. The Board of Revenue, Madras 
Mohamed Ibrahim Co. v. Commissioner. of Excess Profits Tax, Madras 
Munirathnam Naidu v. Ganapathi Chettiar © 
Muniyandi, In re 
-Munuswami Naidu v. Swaminatha Naidu 
Muthalammal v. Veeraraghavulu Nayudu 
Muthuraman Chettiar, Jn re : 
‘Nallaperumal Nattarayar v. Singaravelu Sennandan 
‘Narasayya, In re i i a 
Narasimhalu v. Ramachandradu, , 
‘Narasimham, Jn re S 
-Narasu v, P. S. V. Iyer 
Narayanan Chettiyar v. Rathinasami Padayachi ` 
Natara‘a Mudaliar v.: Madras State A Sy Re a 
‘Pakkaran v. Mariyan Umma 
Pandurangam, In re 
Paramesivan, In re, : a l - 
‘Parvatesam v. Raja Kakarlapudi Raja’ Gopala Narasaraju Bahadur 
Pattu alias Kathirvelu Muthiriyan, In re 
‘Poppatial Shah v. State of Madras 


ee! 


Proprietor, St. Joseph’s Automobile and Mechanical Works, Tuticorin 


v. Maria Soosai Pillai 
The Public Prosecutor v. V. V. S. Kuduva : 
‘Public Prosecutor, Madras v. Veerabhadrappa | +- i eo’ 
Pundarikakshudu v. Venkayya sot 
Pushpam v. State of Madras’ 
Rajamony, Jn re i co ; S 
Rajaratna Vaduganatha ‘Pillai v. Srinivasa Raghaya Ayyangar 
Ramakrishnayya v. Atchutha Ramayya =, ` * 
‘Raman v. State of Madras : 
‘Raman and Co. v. The State of Madras 
Ramaswami Iyengar v. Krishnaveni Ammal- . 
Rangaswami v. Industrial Tribunal 
Rangaswami Naicker, In re 
‘Rani Saraswathi Devi v. The State of Madras 
Ratnam Pillai v. Ganapathi Subramanya Ayyar . 
A. V. Reddi v. The Bio Chemist, Kodur 
Sambandan v. The Returning Officer to the 
- lative Council 
Sanjeevi Naidu v. Chittibabv Mudaliar ; 
Sankaranarayana, In re 3 
Sankaran Nair v. Doraiswamy Chettiar 
Satyanarayanamurthy, In re 
Sélva Mudaliar v. Raju Mudaliar 
Shanmughasundaram Mudaliar v. Chidambaram Pillai 
Somasundaram v. Muthuramalingam 
South Indian Bank,.Ltd. v.,Fichuthayappan 
Srinivasa Ayyangar v. The State of Madras 
Srinivasavaradachariar v. Harinarayanan 
State of Madras v. North Madras Firewood Trading Company 
Subbiah Maistry v. Corporation of Madras f 
Subramaayan, In re l 
Sundara Doss v. The State of Madras 
Sundara Nadar, In re 
Suryanarayanamurthi v. Rama Rao." 
Suryanarayanaswami, In re 


Elections to the. Madras Legis- 


Syed Mahomed and Company v. The State of Madras 

Syed Unnissa v. Rahimuthinissa 

Thomas, In re 

Tirupathy Mudaly v. Lakshmana Mudali 

The Travancore Forward Bank, Ltd. v. Gopalakrishna Chettiar 


Veeraju v. Narayanamma (F.B.) 

V eerappa Goundan, In re 

Velu Pillai v. Sundararajulu Naidu 

Venkatachala Naicken v. Panchayat Board, Ethappur 
Venkataraju v. Hussain Shah , 
Venkata Rao v. The Election Commissioner 

Venkataramanayya v. Lobo 

Venkataratnain v. The State of Madras 

Venkata Reddi v. The Madras State 

Venkata Reddy v. The State 

Venkatasubbayya v. Audiseshayya 

Venkataswami Nayudu v. The Commissioner of Income-tax, Madras 
Venkateswara Rao v. Ramanadhan 

Venkateswarulu v. Chellaiya 


Iua DEX OF RECENT CASES. 





ADVERSE POSSESSION—If can be acquired 
in a vacant ground by merely dumping some 
refuse on it ae 45 
_ ARBITRATION ACT (X OF 1940), S. 37 (1)— 
Scope iu’ Sis 40 
S. 39 (1)—Order of single Judge of High 
Court superseding a reference to arbitration 
and directing the suit to be tried—If open to 
appeal . 47 
S. 48—Arbitration commenced “ before 
the new Act and oral award passed after— 
If can be'enforced by,a suit avs 46 
BAILMENT—Goods entrusted to railway 
damaged on account of negligence of railway 
servants—Right of owner of goods to damages. 
Rep. (1952) 2 M.L.J. 713 ia 17 
CHARTERED ACCOUNTANTS ACT 
(XXXVIII OF 1949),#S. 21—Orders passed 
under—Nature of—If open to appeal to the 
Supreme Court—Constitution of India (1950), 
Article 133% (1) (c). 484 $ 
"Rep. (1952) 2° M.L.J. 646 os 13 
———S. 22—Scope—Acts and omissions speci- 








fied m the schedule—If exhaustive. , Rep. (1952) ' 
3 


2 M.L.J. 560 ae 
———S. 22 and Sch., Cl. ()—A chartered ac- 
countant not informing his predecessor in writing 
of his appointment before he accepted the 
appointment as auditor for succeeding year— 
* Misconduct ” s 38 
——— Sch., CI. (¿) and Reg. 38 and Auditor’s 
Certificate Rules (1932), R. 44—Articled clerk 
of Chartered Accountant doing work for such 
accountant before Income-tax Tribunal on 
monthly salary—Fees from assessees received by 
Accountant—if contravention of Sch., Cl. (e) 
of the Act—Articled clerk by such practising 
if engages in any other business prohibited by 
Reg. 38 of the Act or R. 44 of Auditors’ Certificate 
Rules, 1932. Rep. (1952) 2 M.LJ. 861 .. 3 
CIVIL PROCEDURE CODE (V OF 1908), 
S. 9—Mere right of holding lighted torch inside 
the chariot during car festival of a temple— 
Not a right of civil nature ae 29 
———S. 24 (4) and Provincial Small Cause 
Courts Act (IX of 1887), S. 25—Scope .. 39 
——S. 48—Bar under-——Scope—Execution 
petition returned for re resentation after amend- 
ment of decree—Application for amendment 
made within 12 years of decree and amendment 
ordered aftcr twelve years—Execution petition 
represented after amendment—If barred by 
S. 48 ` ds 10 
————S. 6o (1)—Splints and veneers owned by a 
match factory ‘under a_ licence under rule 60 
of the Central Salt and Excise Rules—If can be 
attached under O. 38, R. 5- : 

Rep. (1953)! M.L.J. 27 ee 39 


„Art. 


C. P. GODE (1908)—(Contd.) ` 
———S. 92—Amendment of suit under by 
adding new .defendant-Further sanction of 
Advocate-General—When essential. 

Rep. (1952) 2 M.L.J. 653 `. 15 
S. g2—Scope and applicability—Common 
fund of village—If one for public charitable 
purpose—Suit for accounts of fund—If one 
under S. 92, G.P. Code (V of 1908). 

Rep. (1952) 2 M.L.J. 443 «- 9 

——Ss. 151 and 152—Scope—~Application 
to delete name of party signing compromise 
memo. under mistake—Maintainability .. 345 
S. 151 and Constitution of India (1950), 
227—Scope—Expunging remarks from 
judgments of subordinate Courts—Powers of 
High Court—Limits—Interference in limited and 








_exceptional cases ve 47 


O. 9, R. 13—Scope—Setting aside ex 
parte decree—Sufficient grounds for not appearing 
on date on which suit was disposed of—Discretion 
of Court to impose terms for setting aside ex 
parte decree | SA 42 
O.. 21, R. 8g—Scope—Decree-holder 
who has a charge on property—If can apply to 
set aside the Court sale held in execution at his 
own instance. Rep. (1952) 2 M.LJ. 439 








14 
O. #4; R.  14—Scope—Usufructuary 
mortgage and lease back—Decree for rent in 
respect of the lease—If claim arising under the 
mortgage and bar to bringing the properties 
to sale. Rep. (1952) 2 M.L.J.675 .. 9 
O. 37—Vakils fee. 

` “Rep. (1952) 2 M.L.J. 685° .. 18 
O. XLIII, R. 1 (d)—Order refusing to’. 
set aside an ex parte order passed under S. 5 (7) 
(a) of Madras Hindu (Bigamy Prevention and 
Divorse) Act VI of 1949, making interim pro- 
vision for the expenses of prosecuting the petition . 
of the wife for dissolution of marriage and for her 
maintenance—No appeal lies to the High Court 











+. either under Madras Act VI of 1949 or under 


O. XLIII of the Code of Civil Procedure— 
Only Revision Petition kas to he filed. ` 

Rep. (1952) 2 M.L.J. 749 -- 26 
O. 43, R. 1—Review—-If lies in respect 
of dismissal of revision petition under Madras 
Buildings (Lease and Rent, Control) Act. 

Rep. (1952) 2 M.L.J. 445- ++ 10 

CONSTITUTION OF INDIA (1950), Arts. 14, 
15, 16 and 46—Scope. ta 

: Rep. (1952) 2 M.L.J..450 a 6 
———Art. 19 (1),°(4) and (6)—Rules unde: 
Madras Prohibition Act (X of 1937) requiring 
applicant for license to tap sweet toddy to be a 
member of a co-operative society—“ If rea- 
sonable restriction ” .35 





CONSTITUTION OF INDIA (1950)—(Conid.) 


Arts. 19 (1) (f) and 31 (2)—Scope. 35 
Art. 19 (1) (g) and (6)—Scope. 
~ Rep. (1952) 2 M.L.J. 512° .. 

31—Applicability. 

Rep. (1952) 2 M.L.J.. 761, 4 

Arts. 132 and 133—Appeal to Supreme 

Court—If lies against order of a single Judge of a 

High Court 5 40 
Art, 133 (1) (c)—Scope.. 

- Rep. (1952) 2 M.L.J. 645,, «= 13 
Art. 226—Certiorari—Writ does not lie 
where dispute relates ‘to the' title to the property 
and to the incidents of the tenure under which’ 
petitioners are allowed to occupy lands’ .. 25 

- Art. 226—Person who has submitted to 
jurisdiction and argued ‘on merits—If can 
question the jurisdiction in a writ of certiorari. 19 
—Art. 226—Writ under.will not issue,where 
the order to be quashed was made prior to the 
Constitution `. ‘ . 14 
Art. 227—Scope—Expunging ` remarks 
from judgment of Subordinate Courts—Powers 
`of High Court—Limits . wan 47 
~Art. _228—Scope. or ae 
. Rep. (1952) 2 M.L.J. 748 








13 
Art. 


























26 
——Art,, 286—Scope and effect. : 
' Rep. (1952) 2 M.L.J. 614 °`.. 23 





Ait. 311—Scope—Dismissal of . member 
of Civil Service—Proper procedure 1g 
Arts. 329 (b) and 226—Scope and effect 
nallenge to result of election—Proper pro- 
cedure - i T A AT 
rArts, 361 and 226—Governor referring 
to Election Commission the -question whether 
person elected was subject to disqualification— 
Writ’ of mandamus to prohibit Commission 
proceeding with reference—Can he—Pre-existing 
disqualification of elected member—If can be 
referred by Governor to the Eléction Commission 
under Representation of Peoples ‘Act, S. 7. 32 
——Art. 372 (i)—Scope—If bars amendment 
with retrospective effect by a State Legislature 
of an Act continued in force! by virtue of Art. 
372 (1). Madras Estates Land (Reduction of 
Rent) Second Amendment Act, 1951—Validity. 

i ~ + Rep.-(1953) 1 M.L.J. 29 ae 36 
CONTRACT —Agreement for exhibiting of flm 
produced by plaintiff in defendant’s talkie 
house—Building pulled down as it was ‘con: 

© demned as “ being unsafe for being used ‘as a 
cinema theatre or for any other public purpose ” 
—Impossibility of performance of agréement— 
Defendant if liable to plaintiff for damages, 
Rep. (1952) 2 M.L.J. 832 Meg AF 
CONTRACT ACT (IX OF 1872), S. 23— 
Payment for the sake of continuing as shanbogue 
and in consideration of the previous incumbent 
not reverting to that post—Is' opposed to public 
policy , : + 43 
COURT-FEE—Appeal against an ascertained 
sum under a final decree'in a suit for adminis- 
tration—Art. ‘17-B, Sch. II: of Court-Fees Act 
(VII of 1870)—Applicability . -47 

` ———Suit by quondam minor to set aside 
various allienations made at different tirñes by 
the guardian—Court-fee is payable Separately ” 
on ‘the ‘several alienations—Court-fees | Act 
(VII of 1870), S. 17—Applicability ` .. 











19; 


' ‘42 U (1950) 
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COURT-FEES ACT (VII OF 1870), S. 7 (v)— 
Suit by lesee for an injunction restraining 
his lessor from interfering with his possession as 
lessee—Coaurtefee—Subject-matter if “ immove- 
able property”? contemplated by , notification 
of goth February, 1903 (Fort St. George Gazette, 
. Part II, dated-grd March, 1903, page 368). 5 


CRIMINAL LAW—Public nuisance—Gist of 
offence. Rep. (1952) 2 M.L.J. 554 .. 15 


CRIMINAL PROCEDURE CODE (V OF 
1898), S. 476-B—Right af appeal under. 
; ' | Rep. (1953) 1 MLL.J. 24ir te 29 
‘——S. 488—Scope — Right” of! .wife. to 
‘maintenance “ Living in adultery **—Interpre- 
‘tation .. - . Mie gt 35 
A S..540—Scope—Power of Court to sum- ` 
; mon Court wimess.. Rep. (1952) 2-M.L.J. 497 
at . . ae 12, 








CRIMINAL TRIAL—One accused: if can be. 
i directed to produce the other accused at ad- 
‘journed hearmg—Panchayat Courts—Invest- 

ment of criminal jurisdiction on—Undesirability. 
. Rep.. (1952) 2.MLJ.776 "2. . 34 


: EVIDENCE—Period of gestation -of 406'days— 
Medical evidence of doctor relying on text- 
books and without any examination of the mother 
concerned—Value of—Hindu Law—Partition 
—Minor—Nofice. and suit for partition by next 

‘friend of mimor—Decree of Court—Severance 

-in status—When takes place. a : 

- Rep. (1952) 2 ML.J: 515 _ 1g 


EXCESS PROFITS TAX ACT."(XV. OF 
 1940)—Formation of parmersbip consisting of 
„same of the partners of old firm—TInference that 

main purpose was to avoid or reduce liability to 

excess profits tax—Pripriety. ee Aah 
-> Rep. (1952) 2MLJ.489 .. -5 

EXPLOSIVES ACT (IV OF 1884)—Require- 

ment under, of license for manufacture of exe 
: plosives, fireworks, etc., in residential locality— 

Validity—Does not infringe any fundamental 


' rights under Art. 19 ‘(1) (f) and (g) of the 


Constitution of India—Prosecution under .Ex- 

plosives Act—If to be withdrawn to High’ Court 

under Art. 228 of the Constitution. - .. os 
Rep. (1952) 2 M.L.J. 748" + ..i 26 


FACTORIFS ACT (LXIII, OF 1948), S. 2 
(m)—“ Factory ”—Test—G.O. No. 2210, 
(Development Department), dated 22nd April, 
1948, declaring certain places gererally, as 
“ factories ”—Validity—Proper form of order 
to be made. Rep. '(1952).2 M.L.J. 730 ..° >28 


. —+—S. m6—Scope—Failure to construct a 


, pucca husk proof chamber as required by S. 14— 
Offence punishable under section 92—Com- 
plaint to be made within three months of know- 

. ledge of Inspector—Computation of three 

' months in case of continuing offence—If can be 

: made from subsequent date to that'on which 

` it first came to knowledge of Inspector .. 12 


; FRAUDULENT - TRANSFER—Fraud , hot 
carried out—Transferor if and when, entitled tò 
recover. the property from the transferee. 45 


` FRUIT PRODUCTS ORDER, 1948—Demand 
of license fee from manufacturer of.tinned and 
canned * fruit products—If infringement ` of 
. fundamental rights under Constitution, of Tadia 
. Puin oe i 1 


hak 


HINDU ‘LAW—foiat ` Ëirhily—Alienatiod 
áncestral 
purchase 





‘Status of—Possession of property for over 
- statutory period—Possession if on behalf: of 
family—Adverse possession. g 

Rep. (1952) 2 M.L.J. 239 2 
Joint family—Widow of co-parcener— 
Right to maintenance—Quantum of main- 
tenance—Deciding factors. 

Rep. (1952) 2 M.L.J. 734 (F.B.). 25 
Joint family—Widow’s right of main- 
tenance against her husband’s. prone can 
be transferred or assigned. - 

Rep. (1952) 2 M.L.J. 344 5 
‘Widow—Alienation of whole estate— 
Purpose to discharge small debt and invest the 
rest of the price for her future maintainance— 
Validity of sale. 

Rep. (1952) 2 M.L.J. 679 16 
“Widow—Surrender of estate—Tests of 
validity and bona fides—Subsequent ae 
by widow—Effect 45 
‘Widow—Surrender after alienating or 
gifting a portion of property—Surrenderee 
if entitled to recover possession and dispossess 
the. alienee or donee at once. i 

Rep. (1952) 2 M.L.J. 280 oe I 
INAM—Grant to deity—Archakas in possession 
of the lands as de facto-found to have been per- 
forming the worship properly—If entitled to be 
allotted any définite share of the properties for 
carrying on the worship’ a 41 
INCOME-TAX ACT (XI OF 1922), S. 2 (1) 
(a\—Income from sale of milk of purely ‘pasture 
fed cows if agricultural income. 

Rep. (1952) 2 M.L.J. 520 4 
INDUSTRIAL DISPUTES ACT (XIV OF 
1947)—Closure of factory—Question whether 
if amounts to illegal lock-out or illegal labour 
practice zJürisdiction of Industrial Tribunal to 

ecide 

















Rep.' (1952) 2 M.L.J. 546 2I 
Provisions compelling parties to an indus- 
trial dispute to get their disputes settled through 
the bodies mentioned therein—If reasonable 
restriction on fiindamental right to ars on 
business—Constitution of India (1950), Art . 19 
(1) (g) and s (6) -Scope 
p. (1952) 2 M.L.J. 5 x 13 
LAND ACQUISITION ACT q OF 1894)— 
Acquisition of land for irrigation channel— 
Validity—Public purpose—Test—Constitution of 
pa (1950), Art. 19 (1) (f) and gt (2)— 
cope. 35 
LEGAL -PRACTITIONERS RULES, R. 
37—Scopé—Suit under‘O. 37, CP. Code (V 
of 1908) = Vakils fee. 
Rep. (1952) 2 M.L.J. 685 18 
LETTERS PATENT (MADRAS), CL.: 15— 
‘Order adding a party—If ss judgment? 33 rand 
appealable. Rep. (1952) 2 M.L.J. 653.. 15 
LIMITATION ACT (IX OF 1908), s. 5— 
If applicable to an application filed under the 
Arbitration Act (X of 1940) to set-aside award— 
Arbitration Act (X of 1940), S. 37 (1)—Scope.. 


40 
rz S, 10 and Art: 144— Applicability—Grant 





of lands'to deity for conduct of worship—Archa-. 


1952—lI—H 


LIMITATION ACT (igo8) = (Cond) eee 


“of 

: roperty by a member in’ order to 

C Tands elsewhere—When_ binding on 
“the family. ` Rep. (1952) 2 M.L.J. 484. 14], 

Joint family—Sudras—Illegitimate son— 


i i eee 


ya 


kas of~teinplc acting;as de facto. trusteés as well 
without -let or hindrance by ‘de’ jure trustee— 
Archakas if acquire title by. adverse, ‘possession. 42 


‘Arts. 10 and 120—Applicability—Ottidar 
claiming to-be ‘entitled -to pay the’ amount ‘due ` 
to melottidar to a perscn in whose favour-inci- 
dents-of a melottidar were created—Limitation for 
suit—Suit not one for presemption and ‘Art. “10 
has no application—Art. 120 applies’. 43 


Art. 382—Decree creating charge on 
immoveable property registered at place where 
property was situatc-under S. 29 of Registration 
Act—If ‘properly registered ‘to be entitled -to 
extended period of limitation. - 

Rep. (1952) 2 M.L.J. 464 a 
MADRAS ‘AGRICULTURISTS RELIEF 
ACT (IV OF 1938, as amended by Act XXIII 
of 1948), Ss. 20 and 19—Sccond application 
under 5. 20 when after prior similar application 
the debtor.had not applied under section 19—- 
When sustainable. 2 
Rep. (1952) 2 M.L.J. 859 _ 33 


MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XV OF 1946)—Power of 
Accommodation Controller to take building 
for Government purpese, where the -landlord 
does not intend to let out the house , 11 
— S. 3—“ Within a week”? (now “ten 
dats ”)—Computation. 

4 Rep. (1952) 2 M.L.J. 684 P 20 
-(As amended by Act (VIII of 1951), S. 3 
‘(3)—Accommodation Controller—If can allot 
a house to a Government servant when ‘the 
landlord does'not intend to let out the same— 
Constitution of India, 1950, Art. 31—Applica- ` 
bility Rep. (1952) 2 M.L.J. 761 19 
S. 7—Scope—Eviction -by landlord— 
Decree for—Sub-tenant if entitled to. resist 
execution. Rep. (1953) 1 M.L.J.22.. - °38 
——S, 7-A—(Introdured by Madras Act VIII 
of 1951)—Applicability to appeals against order 
of Controller evicting for default in payment 
ofrent. Rep. (1952) 2 M.L.J. 492 15 
S.7 (1)—Person coming into possession 
as tenant setting up title in himself as owner—, 
Decree in suit to evict on the ground of denial 
of landlord’s title—Defendant if: entitled ‘to 
claim that he: is “a tenant holding over” and 
cannot be evicted except in accordance with the 
Rent Control Act F 37 
——S. 12-B—Power of High Court to remand 
a case ` os 5 
MADRAS CITY “MUNICIPAL ACT (IV OF 
1919)—Sum of Rs. 5 levied on every dhoby 
inside Macras Corporation—If tax or licensee 
fee 44 
——5. 279—-Madras Club—If falls within thé 
ambit of . 4 
MADRAS CO-OPERATIVE SOCIETIES 
ACT (VI OF 1932), Rule 27 (a)—Rule that 

‘near relation’ of paid employee of society 
not eligible for election as director—Validity— 
“ Near relation *—Test. 

: “7 Rep. (1952) 2 M.L-J. 868 20 
MADRAS DISTRICT POLICE ACT (XXIV. 
OF 1859), S. 47—Applicability to the- City’of 
Madras—** Charge Meaning 43 


á 

















MADRAS .DISTRICT MUNICIPALITIES | 


ACT (V'OF 1920), S. 43—Scope—Allotment of 
reserved seat—Duty of Government to “ consult ” 
the Municipal Council—* Consult,”—Inter-pre- 
tation—S.. 351-B, Municipalities Act—If bars 
High Court’s power to issue writs ais 37 


MADRAS EDUCATIONAL RULES—R. 19, 
App. .17 (A)—Note under—Exemption from 
payment of fees for backward classes and castes—~ 
Extension to converts to Chtistianity or other 
religion if conversion was either of the pupil 
of his father—If discriminatory or invalid— 


Constitution of India (1950); Arts. 14, 15, 16 and f 
: . such transactions if liable to sales tax under the 

50 ee 6 |; Madras General Sales Tax Act. 

ESTATES (ABOLITION AND } 


CONVERSION INTO RYOTWARI) ACT | MADRAS GOVERNMENT ORDER, No. 86% 


of whole village : Finance, dated 16th August; 1949—Provision fo, 


A EPR gh (1080) 2 MIL 
ep. (1952) 2 M.L.J. 450 
MADRAS 


(XXVI OF 1948)—Inams—Confirmation by 
British Government not 
“ Tf estates ” ie 

Madras Preservation of Private Forests 
Act (XXVII of 1949)—Forests in Estates taken 








‘Tribunal hearing appeals under—Two 
of the members of, if can hear and dispose of 
appeals—Submission of parties -to jurisdiction— 
If confers jurisdiction on incompetent body. 25 
———-Ss. 8 and g—Appellate Tribunal—Only 
two members hearing and disposing of appeal 
—Validity—Rule authorising disposal of appeal 
by two members—Validity. . 

Rep. (1952) 2 M.L.J. 667 oe + Ql 
MADRAS ESTATES LAND (REDUCTION 
OF RENT) ACT (XXX OF 1947)—Notification 


of Inam villages—When valid—Inams—When |, 


included in definition of “ estates”. 

Rep. (1952) 2 M.L.J. 314 is 2 
Notification of half a village granted as 
dharmasanam—V alidity, sete I 
Notification fixing rent of an inam as 
“estate” under—Settlement -officer starting 
enquiry under section 9, Madras Estates (Aboli- 
tion and Conversion into Ryotwari) Act (XX VI 
of .1948)—Finding that the inam was not a 
grant of a whole village and so not an estate— 
Effect on notification under the 1947 Act. i 

Rep. .(1952) 2 M-L.J. 554 | -- 1 
(Szconp AmevpmenT Acr), 1951—Vali- 

dity | Rep. (1953) 1 M.L.J. 29 os 36 
MADRAS GENERAL SALESTAX ACT (IX OF 
1939)—Remedy of a person aggrieved provided 
under the Act itsel{—High Court will not exercise 
extraordinary jurisdiction to issue writ of prohi- 
bition to Commercial Tax Officer to forbear from 
assessing the petitioner a6 7 
And Rules thereunder—Constitutional 
validity—Purchase of raw hides for tanning 
and export outside the territory of India— 
Assessment to sales tax—Validity—Power of 
State to tax intra-state and extra-state sales 
—Limits. Rep. (1952) 2 M.L.J. 614 .. 23 
And the Turnover and Assessment 
Rules—Constitutional validity—Person not avail- 
ing renders open under the Act to question the 
liability to pay tax—If can raise question in a 
writ petition—Pleas that are open it writ petition. 
Rep. (1952) 2 M.L.J. 598 r 27 
-———S. 8—Commission agent for procure- 
ment of firewood for Government for sale in 

















tation shops—Not liable to sales tex... 43 4 


g 





MADRAS GENERAL SALES 
© (1939)—(Gontd.) Š 


S. 15—Company carrying on business of 
purchasing and selling kirana articles with the 
‘Head office in the city of Madras—Orders 
received in Madras from merchants in Calcutta 
for supplying articles and accepted in Madras— 
Articles purchased in Madras and despatched ` 
by rail or steamer to Calcutta—Railway receipts 
and bills of lading taken in the name of sellers 
and forwarded to Bankers in Calcutta who 
‘delivered to consignees on payment of price and 
other charges—If sale in Madras—Turnover of 


TAX ACT 





Rep. (1952) 2 M.L.J. 593 - A 22 


making gram of licenses (in this case under Yainr 


; Control Order) conditional on production of 
} Income-tax and Excess Profits Tax Verificatio 
| Certificates—Validity ` 
over—Rights of owners in such forests .. 30 |. > 


. MADRAS HINDU (BIGAMY PREVENTION 


Rep. (1952) 2 M.L.J. 544 z 16 
AND DIVORCE) ACT (VI OF 1949), S. 5 (7) 


(a)—Order refusing to set aside an ex parte order 
making interim provision for wife’s maintenance 
and expenses of suit—Only revision and not 
appeal lies. Rep. (1952) 2 M.L.J. 749.. 26 


MADRAS HINDU RELIGIOUS ENDOW- 
MENTS ACT (II OF 1927), S. 78, Expl.Scope 
—Lease in contravention of S. 76—Bona fide sub- 
lessee of such lessee—If can be proceeded against 
under’S, 78 

Rep. (1952) 2 M.L.J. 931 a 32 
——S. 79:A—Suit in respect of matters men- 
tioned in S. 79 of the Act is barred 8 


MADRAS HINDU RELIGIOUS AND CHA- 
RITABLE ENDQWMENTS ACT (XIX OF 
1951), S. 87—Jurisdiction of First Class Magis- 
trate to order delivery of possession against ex- 
trustees—If affected by pendency of civil suit 
relating to such properties. 
. Rep. (1952) 2 M.L. J. 441 ae 10 
MADRAS PUBLIC HEALTH ACT (ITI OF 
1939), S. 44 read with S. 134—Prosecution 
under—Essentials aA 33 
MADRAS REVENUE RECOVERY ACT (II 
OF. 1864), S. 52—Provision for recovery of “ all 
sums due to the State Government including 
compensation for any loss or damage sustained. 
by them in consequence of a breach of contract ”” 
(inserted by Act XV of 1939)—If inconsistent 
with Art. 14 of the Constitution of India (1950), 
and therefore void oa 41 
MADRAS RESTRICTION OF HABITUAL 
OFFENDERS ACT (VI OF 1948)—Constitu- 
tional validity—Provisions of if inconsistent with 
Art. 19 (1) (d) of the Constitution of India 
(1950) se 46 
MADRAS SHOPS AND ESTABLISHMENTS 
ACT (XXXYI OF 1947) and Rules, S. 2 (6)— 
“ Establishment ’—If includes “ out. agency ” 
of a Railawy f 

Rep. (1952) 2 M.L.J. 857 ia 30 
-S. 41 (2)—Constitutional validity—Consti- 
tution of India (1950), Art. 14~—Scope—Equality 
before law and equal protection. of law— 
Scope ` . Qt 
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MOTOR VEHICLES ACT (IV OF 1939), | 


Ss. 42, 43-A, 47 and 64-4A—Validity—Permit 
system for motor buses—if contravenes funda- 
mental right under Constitution of India, 1950 
to carry on business 
Rep. (1952) 2 M.L.J. 894 .. «8 
Ss. 44, 48 and 59 (3)—Scope and effect— 
Regional Transport Authority issuing permit for 
special trip to a buss in connection with a festival 
—If can impose condition restricting the fare 
to be collected ae 9 
MAHOMEDAN LAW—Alienation of wakf pro- 
perty to trustee or manager—Retrospective 
approval or sanction by the Court—Sufficiency 
for validity 
Rep. (1952) 2 M.L.J. 657 xo 17 
MALABAR LAW—Karnavan—Decree for ar- 
rears of maintenance—Partition: of karnavan 
in the meanwhile—Effect on decree 29 
Nambudiri illom—Borrowings by Karna- 
van—When binding on illom or tarward— 
Madras Nambudiris Act (XXI of 1933) — 
Sr 3 








E fect 


MASTER AND SERVANT—Bonus—Right to 
—wNature of—Suit for recovery of—When sus- 
tainable—Limitation for suit—Limitation Act 
(IX of 1908), Arts .7 and 102—Applicability. 

Rep. (1952) 2 M.L.J. 8go 3I 
PARTITION ACT (IV OF 1893), S. 2—Stage 
of suit in which can be applied. 

Rep. (1952) 2 M.L. J. 500 II 
PENAL CODE (XLV OF 1860), Ss. 34 and 302 
—Persons armed with deadly weapons commit- 
ting robbery—Death caused by one of them— 
Liability of others yea 26 
S. roo—Right of private defence— 
Limits os 31 
—S. 292—“ Obscene ”—Test—Prosecu-tion 
under S. 292—If evasion of Press (Objectionable 
Matters) Act (LVI of 1951) vk 
—S. 379—Removal of property—Intent to 
cause wrongful gain or loss—Absence of—Effect 
—Thefi—Gist of offence st 48 
—S. 409—Not repealed by S. 5 of Prevention 
of Corruption Act (II of 1947). 

Rep. (1952) 2 M.L.J. 777 a 15 
‘————S. 497—Validity—If repugnant to Art. 
13 (1) read with Art. 15 (1) of the Constitution . 
of India (1950) as perpetuating discrimination 





MOTOR VEHICLES ACT (1039)—(Contd.) . 


on the ground of six only—Burden of proof as 


to connivance of husband a 40 


PRACTICE—Application to delete name of 
party signing in compromise memo. under a 
mistake—Maintainability — Separate suit not 
necessary —-C. P. Code (V of 1908), Ss. 151 & 
152—Scope Ss 34 
———Appeai—Law amended by statute 
subsequent to suit—Duty of Court to apply— 
Muslim Personal Law (Shariat) Act (XXVI of 
1937)—Amendment by Madras Act (XVII of 
1949)—Applicability to pending appeals. 29 
Filing of Second Appeals and Civil Revi- 
sion Petitions in the alternative—Propriety. 

Rep. (1952) 2 M.L.J. 683 19 
——Suit by wife for. maintenance—Claim 
contested by defendant—Award of interim main- 
tenance—Jurisdiction of Court to make 

Rep. (1952) 2 M.L.J.846 .. 28 


PREVENTION OF CORRUPTION ACT 
(II OF 1947), S. 5 (1) (c)—Does not repeal 
section 409, Penal Code (XLV of 1860). 

Rep. (1952) 2 M.L.J. 777 .. 15 
PROVINCIAL INSOLVENCY ACT (V OF 
1920), S. g—Scope—Requirements of—If to be 
satisfied by petitione: asking for re-adjudication 
of debtor. 

Rep. (1952) 2 M.L.J. 681 25 
PROVINCIAL’ SMALL CAUSE COURTS 
ACT (IX OF 1887), S. 25—Scope ae 39 


RAILWAYS ACT (!X OF 1890)—Both Risk- 
notes “Z”? and “A” executed by consignor 
—Claim for damages—Onus F 8 
STAMP ACT (II OF 1899), S. 1g—Scope— 
Foreign promissory note duly stamped in accord- 
ance with the Indian Stamp Act—If to be res- 
stamped again before actual endorsement in 
favour of a new holder in India. 

Rep. (1952)2M.L.J. 747 ge 
VACANT GROUND—Adverse possession if can 
be acquired by merely dumping some refuse on 
it tee 45 
WORKMEN’S COMPENSATION ACT (VIII 
OF 1923), S.2 (1) (d)—Dependent—Father of 
infant workman—If dependent. 

Rep. (1952) 2 M.L.J. 436 .. 7 
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